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Saligram Khctry v. Emperor 8 

Sanatkumar v. Narayauchaiidra 926 

*Banfo Singh V. Emperor 195(1) 

Sirada Sundari, Sin. v. Rijini Kanta G3'2 

Sarat Chandri v. Bepin Bihari 037 

Harat Ch mdra V. Bhupendra Narain 199 

Sarai Chandra v. Pramatha Nath 482 

Sarat Kumar v. Abdul B.iry 49 

*Sarba Mohan v. Manmohan 488 

Sa<;anka Kumar v. Ilitlal Sow 617 

Satis Chandra v. Nuba Krishna 704 

Satish Chindra v. Keshoe Cise Law 290 

Satyakel Dutt v. R>mcsh Chunder 658 

Saiyaniranjan v. Habibar Sobban 393 

Seacuuddin Molla v. Mihad b Mondal 264 

Seoy. of State v. Biola Nath 409 

— V. Madhu Sudan 260 

V. Parijat Dibi 841 

*Shadinchandra v. Shewnarayaii 619 

••Shahobali V. E nperor 718 

•Sham Di.s v. Emperor 65 

Shainji Triciirndas v. Rim Moye 318 

Sheikh Wafi^s v. Md. Naiiuoo 678 

Shekandar M^a v. Emperor 614 

Bh'-oehari v. Aiwaitichaiidra 908 

Shyim Suudar v. Sm. Kamal Kumar\>^ 
Uasei * 769 

Rbyam Sundar Daa v. L. Ivane 590 
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Silas, 1. N. V. Corporaiiou of Calcutta 84 1 

jlpmith V. Smithf 12 

Soko V. Emperor 142 

*Solepian Kibi v. E. I. Ry. 368 (2) 

Srinath v. Debend ra Nath 24 

*Sndam Chandra v. Emperor 148 

Sudhindrta Kumar v. Emperor 854 

^udbir Chandra v. Utlara Suudari 671 

Hundurji Sbibji v. Mangtulal Dagaria 647 

Sundar Bam v. Emperor 752 (2) 

Superintendent and Hemembrancer of 
Legal Affairs, Bengal v. Luchmi Nara- 
yan 776 (1) 

**Superintondont and Hemembrancer of 

Legal Affairs, Bengal v. Baisallee 115 

*Suietidra Chandra v. Showdamini Boy 238 

Sureudrakrisbna Boy v. Isb^vAr Bbubanc- 
shwari 295 

Surendralal v. Ahinmad All 912 

Surcndra Nath v. Emperor 838 

*Siirendran.'ith v. TTaridas 
Surcndra Nath v. roornachaudra G09 


Susarmoy Sen v. Bibbuti Bhusan 
Susbcelasundaroe Daseo v. Bishnupada De.692 
SvrarnamoyoQ Dasi v. Frobodh Chandra 208: 

Tahiruddin Ahmud v. Masibuddin Ahmad TIG* 
Tarapada Mitra v. Emperor 
Taraprasanna v. Naresh Chandra 
Taraprasanna Bay v. Faridunnessa Kha- 
tun yo 3 . 

*Taiunanganatb Banerji v. Fremnarayan* 

lal Bai/ada 374 « 

•Tulsi Das v. Sm. Saraju Dei Devi iXfi * 

Tusbar Kaiiti v. (lovernor of Bengal 118 
Two IMeaders, In the matter oj ' 7Sl 

Ulna Kiinta v. Kalipada 790 

Umosh Chandra v. llomanga Chandra S95 

Upendra Nath v. Daksha Yani Dobya 794 

Varma, S. R. v. Emperor 243 

Wazcd Ali Khan v. Ihojendra Kumar 90- 

*Zainuddin Jlossain v. Muhammad Abdur 
Hahim • 102 

Zaman v. Emperor 140 

Zaman v. Emperor 139 
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fAcceunta 

—Jama waail baki — Interpretation 
which avoiils errors must be preferred 

Jama waoil baki — Year stated in 

Bengali and double figure ynar for pur- 
pose of rent — Period explained 373f^ 

Adverse Possession 

Person must claim possession as of 

right — It must bo open and notorious 
... 544/i 

— Fjphing done under leave and license 
— No question of limitation or adverse 
possession arises 539/i 

Trespasser’s declining to vacate land 

in spite of demands of owner amounts to 
open diaposBC'Bsiou 414 

More participation of rent is nob 

suHioient for ouster 222^ 

Alluvion ard Diluvion 

Suit for newly formed ebur lands — 

Pleadings should not be strictly con- 
strued 199a 

Cbiir lands — Possegsion is with 

title-holder 1996 

Appeal 

Though regard must be had to 

finding of fact of trial Court, appellate 
Court can come to its own conclusion 

7(i9c 

Appeal from original side from order 

in claim case does not lie 71oa 

Joint decree in favour of two per- 
sons declaring title to eight annas share 
as against another — Latter cannot chal- 
lenge decree only as against one of joint 
decree. holders and to the extent of his 
four annas share 464a 

Limit upon, to be enforced under 

Government of India Act, S. 107 132(Z 

Arbitralion 

^ Agreement to refer to arbitration 

in consideration for dropping non-oom- 
poundable criminal proceedings— Agree- 
ment and award on such reference are 
both opposed to public policy and illegal 

817 

Arbitration clausa in wagering con- 

tract* is unenfcroible— Suit to set aside 
an award in pursuance of such arbitra- 
tion dause lies 769a 


Arms Act (11 of 1878) 

Ss. 4 and 19 (/)— Loose parts of 

same revolver in rusty condition capable 
of being used as firo-arm are “arms** 
within the sf-ction 495 (l) 

S. 14— “Extent**— Word “extent** 

in S. 14 is not limited to territorial ex- 
tent 2186 

5. 19 — Weapon banded over to un- 
licensed person for negotiating sale-- 
Such possession is no oiTonce 218c 

19 (a) — Mere negotiation for sale 

to unlicensed person is no offence 218a 

*S’s. 1 9 (fi and 20 — Person cannot bo 

convicted under both sections in respect 
of san e revolver 594d 

* Ss. 19 (/) a?id 20— Mere possession 

is punishable under 8. 19 while conceal- 
ment is under 8. 20— Intention is in- 
ferred from circumstances 6166 

19 (/) — Possession of arms after 

expiry of license even for a month is 
offence 218^ 

❖ S. 19 (/) — Two persons found 

together — Arms found on one of them— 
Other is not guilty under S. 19 (f) J321j 

Ss. 19 if) and 20 - Person giving re- 
volver to another for purpose of keeping 
it concealed — Accused is guilty under 
8.20 I24(i 

S. 20— S. 20 is not restricted to 

export or import of arms in bulk but 
applies to cases of personal arms (592a 


<S’. 20 — Accused an escaped convict 

—Police having special instructions to 
picket road for accused — Accused aware 
of this— PevoUer stolen and found in 
holster round waist under coat and shirt 
— Evidence held sufficient under S. 20 

6926 

Ss. so, 19 (e) 13, 11 awii 12— Dis. 

binction between the sections explairied 
—Unlicensed person going armed with 
revolver — His case comes under S. 13, or 
5 14 and ho can be convicted under S. 20 

692e 

S. 20— The two parts of S. 20 are 

juite independent of one another . 

Ss. 20 and 19 (/J-^Mere po^ssion 

is punishable under 8. 19 while Conceal- 
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Act 

meat is under S. 20 — Inteation is ia- 
ferre.^ from oiruumstances 516& 

S. 20 — Loaded revolver concealed in 

3i locked trunk raises rebuttable pre> 
HomptioLi of concealment 5l6r 

S. 20- -Person ^^iving revolver to 

another for purpose of keeping it con- 
cealed — Accused is guilty under S. 20 

124r/ 

1 ^. 20— Person guilty under S. 20 — 

Punishment — Maximum sentence wns 
upheld ^ 124e 

Assa n Land and Revenue Regulation (1 of 
1886 ) 

S. 71 — Purchaser at revenue sale is 

entitled to avoid interest created by ad- 
verse possession 59i?a 

S. 80 — Possession of person with 

oosbarors — Surrender by coshaiers — 
Continuous possession of such person for 
12 years is possession under one and same 
right and occupancy right acquired is 
protected from eviction in sale for ar- 
rears of revenue after 12 years 590c 

Ss.S^nnl 88— Sale for arrears of 

revenuo — Title to property vests in pur- 
chaser only when sale becomes final — 
Continuous possession for 12 years or 
more' when sale becomes final gives pro- 
teebion even though revenue sale takes 
place before 12 years — Obiter 590d 

Award 

Suit based on debt found due by 

arbitrator — Plaintiff not being party to 
-aaid arbitration — Plaintiff cannot main, 
tain suit 407 

Bengal Ceis Act (9 of 1880) 

S. 20— Landlord is debarred under 

8. 20 from suing for rent in respect 
of jamas not included in lioad Cess 
Beturn filed by him 665 

-S'.?. 34 and 41 (2)— Peasis ofcaloula- 

tion is valuation roll and not rent ac- 
tually paid 270a 

*S\ 37 — Rent varying — Superior 

tenure holder must proceed under S. 37 
, 2705 

S, 54 — Notice under S. 54 is con- 
dition precedent to pay cess — Defendant 
failing to raise want of notice in written 
statement hut raising it in course of 
argument— Plaintiff should prove notice 

6325 

Bengal Criminal Law Amendment Act (1925) 

^ Judgment must he one by whole 

trib^vial — Co/nmi'^sioner disagreeing can- 
not wn e separate judgment FB 15 
^ S. 3 (2) — Reference by District 
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Bengal Crininal Law Amendment Act 
Magistrate and not by Gommissioner is 
not incerapetent FB 

Bengal Embankment Act (2 of 1882) 

S, 70 (6) —“Existing embankment,’* 

Meanina of, expLined 8 

. Bengal Emergency Powers Ordinance (11 of 
1931) 

S. 30 “Order for triil of accused by' 

Special Magistrate under S. 30 — Retrial 
ordered under 8. 123. Criminal P. G* — 
Magistrate has jurisdiction until he- 
finishes retrial 5-51 

S. 31 — The expression "cases under 

the Ordinance" relates to trial of cases 
by special Magistrate and does not mean 
"offences puniehable under the Ordi- 
nance" 5l6d 

S. 33 (2)— Time for appeals fixed by 

8. 33 (2) cannot bs extended by S. 5. 
Lim, Act 132a 

S 34 — Charge sheet framed on 24th 

November 1931 and Magistrate directing 
trial to begin on 9th December 1931 — 
Accused cannot be deemed to be on 
trial on Ist December at time of pro- 
mulgation of Ordinance 594a 

S. 34 — Scope — In a case tried by 

Sessions Judge trial does not begin un- 
til after order of commitment has been 
made 354a 

iS’. 34— "For which he was being 

tried," meaning explained 3545 

S. 39 — Power of superintendonco 

not repealed by S. 39 1325 

Bengal Food Adulteration Act (6 of 1919) 

S. 6 (l) — Exposing for sale or sell- 
ing article which contains amongst oMier 
things mustard oil — Whether offence—- 
Quaere 6195 

Ss. 6 (l) {c) and 21 — Mustard oil 

not conforming to standard required, 
store 1 for sale- -Accused is guilty even 
though he calls such oil by some other 
name 619a 

Bengal Landlord add Tenant Procedure Act 
18 of 1869) 

Agricultural tenancy — Notice of 

termination need not expire with the 
end of the year 745 

S. 27— Suit based not only on the 

gi^nnrl of forcible ejection but also on 
tenant’s own title — Limitation under 
S. 27 d')e3 not apply 780 

Bengal Land Revenue Salea Act ^11 of 1859) 

H. 3— Sale held on fnilure to pay 

arrears within data specified in S. 3 is 
proper 5545 

8. 28 -Sale of Uuzi after aequisi- 

tion by Colleotor — Oompensatioa'for 
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Sengal Land Revenue Sales Act 

^cqaiaitioa of proprietary and in- 

ieresli goes to original proprietor— Other- 
wise it goes to auction purchaser 522a 

. jg^ 29— PossessioD delivered by civil 
Oourt'^Fossession though symbolical is 
^fteotive as against person dispossessed 
*and latter's actnalposseision is disturbed 

424a 

■*" S. 3 1 — SiSbIe held where there is no 
ittrrear of revenue —Land Revenue Sales 
Act does not apply G36 (*i) 

S. 37 — Estate sold for arrears of 

revenue recorded in separate numbers — 
Mere fact of portion oF estate being joint 
with other estates does not alter its 
character as entire estate 554a 

Bengaf Municipal Act (3 of 1884) 

— liuiiness Hales of Ho>vrah Munioi- 
palifcj’, R. 31-B— Two persona validly 
proposal and 8:3Conded as oaodidatos for 
chairman’s place —One of chem dis^iuili- 
fied under S. 27— Other candidate can- 
not be deemed to be elected unless de- 
clared to be elected at meeting to be 
hold subsequently 443rf 

S. 6, Cl, 11— Mahant is entitled to 

benefit of section 533 

S. 7 — Personal tax under old Act — 

Tnereaso in rate — Sanction of Govern- 
ment is not necessary 78b 

jjt — Election R. 40 — District 

Magistrate declaring election void — De- 
claratory suit in civil Court — GImI 
Court's jurisdiction is not ousted by R. 40 

492a 

-S. 15-Eleotion Rule (1930), R. 40 
— ‘‘Material irregularity" does not cover 
bribery or corrupt practice 4925 

Ss, 22 and 27 —“Elected or re-elec- 
ted" in 8. 22 means elected or re -elected 
•oxoept at bye-election under S. 27 4135 

iS. 27— Vacancy caused by resigna. 

tion of ohairriian— Person who basso 
resigned is disqualified from byo election 

4 4 'a 

S. 27 — Expression “another person” 

•excludes person who has resigned 443c 
- Ss. 86 and 89 — Imposition of per- 
sonal and property tax in same ward is 
legal 78a 

S. 85 — Pesonal tax does not attach 

toanyhnlding 78c 

Ss, 261 and 273— Making tilea with- 

out’liceoFe — No pnblicition of prohibi- 
Men by Municipality proved —Accused 
ig not guilty 3l7a 


Bengal Patni Taluks Regulijflon (8 of 1819^ 

Putoi tenure consisting of lands fa 

more t^uzis than one can be soldLunder 
Regulation 54a 

Collector can hold sale inspite of 

Commissioner’s deoisioo to contrary 545 
— Putnidar bound to pay additional 
revenues— No remedy suggested in kabu- 
liyat for realizatiou of demand as to 
cesses — Cesses should be regarded as 
p^rt of putoi and sale held under Regu- 
lation 54c 

Estoppel- Plaintiff can object to 

putni sale although previously he pre> 
vented sale by pa>ing up revenue 6id 

Aujtioo-sale ^Bidders under impre- 

sion that if money due would arrive, 
sale wjuld not be effcctei — Sale cannot 
be upheld 54c 

<S'. 8 — Putni in arrears regarding 

whioh zamindar does not wish to proceed 
need not be mentioned in notioe 54/ 

S, 8 (2)— Conspicuous — Meaning of, 

explained 54gf 

S. 11 — Occupancy raiyats cannot be 

evicted by auction-purchasar on sale 
under S. 11 490 

Bengal Supprettion of Terrorist Outrages 
(Supplementary) Act (24 of 1932) 

S 5 — Appeal by Local Ojvernmen^ 

from order cf acqiittal bySpsoial Magis- 
trate appointed under Bengal Act 12 o^ 
1932 i-* not competent. 776 (l 

Bengal Tenancy Act (8 of 1885) 

Ss, 3 (J) and 4 (3/ — “renant" in- 
cludes under-raiyat 772c 

S, 3 (5) — Suit for recovery of excess 

cess is one for rent 527a 

S. 3 (5) — Suit for price of wood con- 
tracted to be supplied by tenant to land- 
lord over and above rent is suit for rent 

69a 

5. 7 — Decree based on S. 7 — Circum- 

stances considered — Decree cannot be as- 
sailed 416c 

Ss. 11 and 18— Occupancy right is 

right of property in land and is devisable 
by will — Absenca of provision in Tenancy 
Act does not prohibit right of bequest 

908 

S. 13 — Bent decree — Tenure sold in 

mortgage decree — Purchaser offering rent 
but refused — Landlord suing old tenant 
for arrears accruing after purchase and 
purchasing land himself — Purchaser can 
deposit decretal amount and sat aside sale 
to Lndlord ,^>285 

S. 20— (as amended by AjT 1 of 

1923). S. 20 is not restrospaotivY 6535 
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Bchgal Tenancy /ick 

— PurchaBe of dou- transferable 

occupancy hoi iing by cosharer landlord 
— His cosbarers are entitled to treat 
bolding as abandoned and take possession 
to the extent of their shares 775 

S. 26.P — Application for pro omp- 

tion by some of cosharers — Other oo- 
flbarors joined only after period of limi- 
tation*-^Application is not maintainable 

636(1) 

S. 26-/*' — Application by one of co- 

sharer landlords under S. 26-P for exer- 
cise of right of pre eraption — Other co- 
sharers not made parties — Application is 
incompetent and d-efect cannot boallowed 
to he remedied in High Court 4G0a 

*b'. 26-i’ — S. 26-F contemplatta ap- 
plication which is not otherwise barred 

4G0i 

S. 2G.P— Civil P. C. (1908), 0. 21. 

R. 100 — R. 100 includes auction-purcha- 
ser's legal representative 293 

S. 2G-/— Claim for transfer fee can 

only be by application under S. 2G-J 

78ia 

S. 26-/— Mere application is aufS- 

cient for recovery of landlord’s fee and 
Gompeupation 283a 

*S'. 26-/— Transfer fee — Landlord has 

only to show in summary proceeding 
that holding is a raiyati holding 21 

S. 29 — Kabuliyat mentioning that 

tenant would be liable on subsequent 
measurement of land to pay at higliest 
rate prevailing for neighbouring lands — 
Highest rate found to be Bs. 4 per bigba 
— Contract is hit by S. 29 — Contract to 
pay a different rent on measurement is 
without consideration and unenforceable 

725 

Ss. 29 and »52 — For S. 52 addition 

in area is necessary — Kabuliyat mention- 
ing certain area and certain rent — Stipu- 
lation for addition or abatemQut of rent 
if incressa or decrease in area — Provision 
is not* against S. 29 in absence of evi- 
dence that same rent was paid for ten- 
ancy prior to lease 525 

S. 29 — Reclamation lease to plain- 
tiff for 40 years at progressive rent — 
Plaintiff settling lands on tenants for 
fixed rent — Contract by tenants to pay 
rents whenever increased by Govern, 
mentjn addition to rentfixed— S. 29does 
not deo^' plaintiff from claiming such 
amount n\'|m tenants ^ 441 

Ss, 21 and 113 — Enhancement of 
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rent effejQted by compromise — Ss. 29 and 
113 do not apply 69d 

S. 29 — Compromise decree passed in 

contravention of S. 29 operates as Ifind- 
ing in subsequent suit until vacated 66<^ 
S. 35— Limit of enhanoament is to 
be finally settled by first appellate Court 
on facts of each case 1755' 

S, 40 — Applicability — S. 40 relates 

to case of occupancy raiyat and has no 
applicability to case of tenure-holder 

4165 

S. 46 — Suit by landlord under S. 46 

is suit for ejectment and not suit to 
settle fair rent — Acquisition by tenant 
of occupancy rights subsequent to in- 
Siifution of suit does not take away land^- 
lord's right to a decree for ejectment if 
tenant does not agree to pay rent' set- 


tled by Court ()53a 

S, 48 — Applicability of S. 48 ex- 
plained 2G4a 

8. 48 — S. 48 applies oven where 

landlord himself is under-raiyat 2i)4c 

S. 48 (as amended Ly Act 4 o/ 1928) 

— S. 48 is not retrospective 264/ 


S, 48 (g) (as amended hy Ac.t I of 

1928) — Under-raiyat without written 
lease — Notice to quit served before com- 
ing into force of amending Act, but 
agricultural year expiring only after 
coming into force of amending Act — 
Amending .Act does not apply SB 435a 

S, 49 — Suit for ejectment after 

notice under S. 49 on ground that defen- 
dants are under-raiyats — Onus is on de- 
fendants to prove the right of occupancy 
or permanent right and not on plaintiff' 
to prove that they are under-raiyats 459 

-S, 49 — Failure to specify period 

within which under-raiyat should quit 
does not make notice bad SB 435// 

S. 50 — Presumption under S. 50 

should not be restricted to tenancies 
forming part of estate permanently 
settled by Permanent Settlement of 1793 

926 

S, 52 — Enhancement of rent on 

ground of additional area— There is pre. 
sumption that standard of measurement 
is same unless anything to contrary is 
proved fil7a 

S, 52 — Enhancement of rent — In- 
terest of both Landlord and Tenant 
must be considered 6175 

S. 62— Claim for. enhancement for ^ 

excess area — Assessment on measuied 
area must be proved 176a 
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S. 67 — More iaterest than mentioned 

in B, 67 oanuotbe recovered even though 
eo stipulated in permanent mokartari 
lease made prior to 1885 703a 

S. 67 — Landlord cannot claim in- 

^teyrest or damages where rent is underer. 
mined till decision of Court 391 

8. 85 — Estoppel — Essentials are 

that representation must be believed by 
tenants and it must be consistent with 
document creating tenancy 6825 

= S. 85— Permanent sub-lease by 

Hindu widow — No legal necessity — Sub- 
lease bona fide— Under raiyat acquiring 
occupancy' right by custom during 
widow's lifetime — He is protected from 
eviction by reversioners 610a 

} 85 and 49 (a) — Kabuliyat for 

undet-raiyati right for nine years — 
Clause in kabuliyat that grantee shall 
enjoy land after expiry of nine years by 
execution of fresh kabuliyat- -Grantee 
has option to execute kabuliyat and 
continue on the same terms and he 
cannot he ejected by grantor 419 

8. 85 (2)— Sub. lease in contraven- 

tion of 8ub-S. (2) —Sub. lease can be ad- 
mitted to prove fact of under-raiyab 
coming upon land 610/; 

87— Abandonment— Usufructuary 

mortgage does not itself constitute ab. 
andonment — Landlord selling holding in 
execution of rent decree and himself 
purchasing — Mortgagee proceeding under 
O. 21JI. 100, Civil P. C— Landlord is 
entitled to resume possession as there 
is abandonment by tenant 495 

S. 89— Original lease for definite 

term containing renewal clause with no 
term fixed — Merely on expiry of such 
period, relationship as lessor and lessee 
does not cease where lessee is in posses- 
sion unless there is waiver or refusal 

477u 

Sa. 105 a7id 107 — *‘Fair and eqait- 

ahle rent" — Decision of settlement officer 
as to, cannot be impeached 813 

<S'.s\ 105 a7id 106 — Suit by landlord 

for enhancement of rent — Plea of mokar- 
rari status and non. liability for enhance- 
ment of rent by opposite party taken 
beyond period provided in S. 106 — Non- 
prosecution of case by landlord — Oppo- 
site party is entitled to have its ques. 
tion decided before dismissal of land, 
lofd's suit 704 

' ‘ 5. 106 — Under S. 106 entire body of 

lan'dlords are necessary parties to suit 
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and appeal therefrom — After partial al^- 
atament of appeal, appeal is no^ com- 
petent 787 

S. 111-.4 — Suit for correction of en- 
try under general law is not barred by 
six years' limitation 789 

Sf{. 113 and 29— Enhancement of 

rent ejected by compromise —Ss. 29 and 
113 do not^apply 69(2 

S 148 — Court has disore tion either 

to resort to special procedure or to 
adopt the procedure under 0. 32, Civil 
P. C. % 7945 

S, 148 (h) — Special procedure uuder 

' S. 148 (h) is available only to trial Court 
and at suit stage 794c; 

148 (o) — Execution of decree for 

rent by assignee does not lie unless land 
lord's interest is vested in assignee 919a 

S. 153 — Claim for arrears of rent 

for particular , period and claim for eu- 
hancementof rent from subsequent period 
in same suit kept distinct and separate 
— Decree for arrears of rent is not ap- 
pealable 864 

S. 153 — Decision on question whe- 
ther defendant should pay drainage cess 
direct to Government or to his landlord 
is not appealable 797 

S. 153— Suit for recovery of excess 

oess is one for rent 527a 

S. 153 — Munsif accepting surety 

bond instead of deposit under S. 153 
acts erroneously in law, but the action is 
not without jurisdiction 343 

S. 155 (l), Cl, 1 (a) — Decree under 

— Not prospective but actual injurious 
results must be proved 890a 

S. 167 — Collector refusing to issue 

notice at first is not debarred from order- 


ing such issue subsequently 234fl 

S. 107 — ‘*Notic 0 " and not know. 

ledge of encumbrance is necessary uuder 
section 234/ 

S. 107 —Annulment of incumbrance 

— Date of service of notice for annul- 
ment is not terminus ad quern but date 
of application to Collector 49a 

S. 170 (3) (as ame7ided hy Act 4 of 

1928)- ' Amended 01. (3) has wider im- 
port than original clause 6226 

8. I'iO (3) (as amended by Act ^of ^ 

1928) and 3 174— Reversioner's interest 
is to be refiogniz^d — Next rsversioner 
can apply if presumptive reversioner has 
waived right to preserve estate %622a 
— -S, 174 (as amended by Act 4^1928) 
— Application to set aside sale-AVhethdr 
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Beoond, appeal is permissible aoder 
S. 174 — Quaere 782a 

S. 174— S. 18, Lim. Act, applies to 

application under S. 174 7826 

5.174 — Sale under — Inadequacy of 

price or irregularities will not ailect legal 
consequence of sale 234ri 

Ss, 178, 179 and 67 — More interest 

than mentioned in S. 67 cannot be re- 
covered even though so stipulated in 
permanent raokarrari lease made prior to 
1885 70?a 

5. 178 (as amended ly Act 4o/ 1928) 

— Decree valid when passed — Sabsequent 
legal amendment does not make it in- 
valid 321a 

S. 178 (as amended hy Acti o/1928) 

— Amendment bas no retrospective 
effect 3216 

5. 178 (as amended by Act 4 of 

1928) — Purchaseis held liable to interest 
stipulated in kahuliyat 321c 

5. 178 (c) “Tenant acquiring occu- 
pancy right — He cannot contract him- 
self out cf such right by executing a 
lease 7726 

5. 179, Proviso — “Recover** means 

recovery by suit 7036 

S. 182 — Lease in respect of garden 

land on part of which tenant is allowed 
to have his dwelling place— -No indica- 
tion ip lease that lessee is to be treated 
a8rai)ator that lease is agricultural 
or horticultural — Lease is not governed 
by Bengal Tenancy Act 622a 

S. 182 — Tenancy having distinct and 

definite origin — S. 182 has no applica- 
tion 6126 

S. 184— Suit for rent of patni falls 

within S. 184 906 

5. 184 — S. 29 Lim. Act does not cut 

down whatever is provided by special or 
local law either by express words or 
clear intention 90c 

■ ' Ss, 184, 185 and Sch. S'^Cases un- 
der Sqh. 3 between 192.^.28 ar? governed 
by Limitation Act (1908), Ss. 19 and 20 

SOj 

S. 188 — Application for pre-emp- 

tion by some of oosbarera —Other co- 
eharers joined only after period of limi- 
Aation— Application is not maintainable 

636 (1) 

— — '5s. 188 and 26-JP — Application by 
one of^osharec landlords under S 26.F 
for ex*^ce of right of pre-emption — 
Other oraiarers not made parties — Ap. 
plication {^ incompetent and defeot can- 


Bengal Tenancy Act 

not be .allowed to be remedied in Higb 
Court 460^ 

Ss. 188 and 26-F — S. 26-P contem- 
plates application which is net other- 
wise barred 4606» 

5. 188 — Mere application is sufiSoient 
for recovery of hudlord's fee and com. 
penpation 2830^ 

5. 195 fc)— Occupancy raiyats can- 
not be evicted by auction purchaser on 
8 lie under Batni Regulation (8 of 1819}» 
8. 11 490 

Sch. 3 and S 1H4— Suit for rent of 

patni f'llh within S. 1*^4 906 

Sch. 3 Art. 3— To make Sch. 3, Art. 

3 applicable, it must be shown chat land- 
lord had a hand in the dispossession 

. 9236 

Sch. 3 — Third person in pursuance 

to settlement from landlord disposf^es 
sing tenant — Suit by tenant for recovery 
of possession is governed bySeb. 3 896a 

Sch. 3— Eaiyat's land in possession 

of iresprtsser— H»9 dispossession by per- 
son under settlement from landlord is 
dispossession of raiyat 8986 

Sch. 3 — Cases under Sob. 3 between 

1922-28 — Applicability of Ss. 19 and 20, 
Lim. Act. 90d 

Bengal Village Self-Government Act (5 of 
1919) 

Ss. 4 and 31— 8. 3 L does nob apply 

to private lands 284 

S. 31—8. 31 does not apply to pri- 
vate lands 284 

Calcutta High Court Rules Original Side 

Ch. 10, /?. 36 — Though R. 36 does 

not apply when requisitiou is properly 
made, it does apply when requisition 
is made improperly 727 (2) 

Ch. 27 — I.mmovable property of 

judgment-debtor in custody of receiver 
appointed in another suit — Decree-holder 
can attach property in his hands with 

leave of Court under O. 21, R. 54, Oiyil 

P. 0. 4l7d 

Ch. 27, B. 21 — Reserved price oan 

be dispensed with 504a 

Ch. 36, B. 20 -Cost on interlocutory 

applications s'^iould be taxed attar final 
disposal of suit 19 

Calcutta Municipal Act (3 of 1923) 

5. 3 (d) — Meaning of bizar in Act is 

same as ordinary meaning — Hat though 
held on particular days with no right to 
sellers to oooupy particular place oan be 
bazar 822a , 

Ss. 131, 184 and 127 — Premises 

vacant and with structures on, amalga- 
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mated during ourrenoy of assessmont 
S. 127 does not control Ss. 131 and 134 
-^Total area cannot be revalued on resi- 
‘dential Fbb'b 128 

——S. 159(2) — CoDBolidated rate to be 
paid by ov^ner of bustee land held juati. 
£ed 163 

Sa. 175 and 391— Sections are quite 

different and one has nothing to do with 
the other 2i3a 

S. 364 — Danger to public not .neccB- 

sary for use of S. 364— Magistrate has 
discretion 341a 

Ss. 386 qnd 387 — Power is given to 

covporatiou to prohibit business which is 
dangerous to health or likely to create 
nuisance,, even though such business has 
been established before order declaring 
such business as offensive trade 732c 
S. 386 (l) (a)— "Grain” does not in- 
clude dal — Obiter 732a 

S, 386 (1) (a)— Place of occurrence 

not mentioned in summons— Omission is 
material irregularity 117a 

S, 38G (l) (a) — Person convicted on 

charge under S. 386 (l) (a) on plea of 
guilty — No evidence taken nor plea re- 
corded in accordance with provisions of 
S. 243, Criminal P. 0.— Plea denied — 
Conviction held not substaioable 1175 

Ss. 391 and 175 — Sections are quite 

different and one has nothing to do with 
the other 243a 

S. 3‘Jl — Corporation has discretion 

to refuse licence 2435 

S. 391--Anthority of Corporation to 

refuse license can be questioned by way 
of defence in Criminal Court 24!fd 

Ss. 392 anif u400 — Power to define 

limits includes power to extend — Defin- 
ing and extending can be done together 

322c 

Ss. 406, 407 and 488— Potassium 

nitrate supplied by accused firm for 
sodium citrate — Accused^ held guilty 
under S. 478 read with S. 488 598 


S. 50.il — Whether gamer is of more 
skill is question of fact 65^ 

S, 62-il (l)— Police Officer iesuing 

order under 8. 62. A (l) need net be- 
aimed with previous sanction of Com- 
missioner of Police 36a 

Carriers Act (3 of 1865) 

jS. 2— Licensee under obligation to- 

carry goods of all persons who require 
his service is common carrier 735a 

aS. 2 — Common carrier hy merely 

making speoial stipulaticn does not in- 
dicate that he is acting outside his 
business as oomcuon carrier 73'}c^ 

S. 2 — Person holding out to carry 

goods from jetty to ship is commoD 
carrier 735e 

S, 8 — Loss caused by common car- 
rier by breach of his common obligationa 
— Person suffering loss can maintain suit 
apart from any privty of contract 735c 

8 — If common canier’s duty is 

not performed, ho is liable to person- 
wbo suffers damgea unless his obligation 
is restricted — Who tenders the goods ta 
carrier is immaterial 735/i 

Charge 

— Floating — Creation by debenturen 
is not the only instance 154a 

Floating — Outstanding feature 

explained 1546 

Floating — Illustration — Charge 

created over sub-soil, rights, kuthi, pits* 
machineries, etc., is not of the nature 
of a floating charge 154<: 

Floating — Mere uncertainty of 

the charge amount or object charged is 
not sufficient to make floating charge 

164^2 

Child Marriage Reitraint Act (19 of 1929) 

S. 11 (l) — Failure to record reasons 

for not requiring complaioant toexe. 
cute bond is material irregularity not 
curable by Criminal P. G. (1898), S. 537 

433 (1) 

Civil Procedure Code (14 of 1882) 

Ss, 368 and 872 — Preliminary de- 


Sch. 16, JS. 2 (6) — Road not vested 

in Corporation — Encroachment fees can- 
not be demanded 3415 

— Sch. 19 (7) — Grain ** does not 
include dal — (Obiter) 732a 

Calcutta Police Act (4 of 1866) 

■ 5. 50-i4 — “ Mere ” does not mean 

pure— Sufficiently expert person having 
complete control over result — No exter- 
nal oiroumstanoes intervening — Game 
is of* mere skill — Whether skill or 
chance predominates is not material 8a 


oree in partition suit — No steps taken 
beyond appointment of commissioner — 
Application after 53 years to substitute 
person as defendant in place of deceased 
defendant and for appointment cf com- 
missioner — Held though Court had 
discretion, prayer should be refused 


irrespective of whether suit had abated 
or not 666a 

~(Bofl908) 

8. 2, CL (11) — A person to Moomo 

legal representative must retain^osses- 
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Civil P. C. C 

'aipn of tho proporfcy belong! a'4 to the 
esUue with intention to r^^present the 
estate 8n/)e 

Election R. 40 — District Magistrate 

declaring election void — Declaratory 
^uit in civil Court — Civil Court’s 
jurisdictioD is not ousted by R. 40 492a 
r — S. 10— Scope — Three essential con- 
ditions stated 887a 

jS. 10— Pro^’eedings before Ca'cubta 

Improvement Tribunal under S. 18, Land 
A-cquisition Act, instituted subsequent 
to citle suit— Whether Civil Court can 
invoke S. 10 8876 

S. 11 — Question directly and sub- 
stantially in issue between same parties 
in prior suit — Decision operates as res 
■ udicata in subsequent suit 923a 

S. 11 — “Competent to try the sub- 
sequent suit" means Competent to try 
the subsequent . suit if brought at the 
time the fir^h suit was brought." 879a 

S. 11— Execution — Judgment-deb. 

tor entitled to raise plea of limitation 
but not doing so— Ha is precluded from 
raising this plea at subsequent stage oi 
execution proceedings 855 

S. 11— Tenant allowing decree for 

rent for entire holding to be pissed in 
simple rent suit is not barred by res 
jiidicata from raising plea of disposses- 
sion subsequently in another suit 793 
-* — S. 11— Mortgage suit — Out of four 
sons, three joining in the mortgage— 
Suit by mortgagee -Mother of mortga- 
gors made pirty— No plea raised by 
mother that she inherited the share of 
the fourth son and that should be 0 xclu-« 
del —Application under 0. 21, R. 10 J by 
mother is barred on ground of defence 
not taken ^ 

S, 11— Decision in insolvency pro- 
ceedings does nob operate as res judi- 
cata in subsequent suit 073 

S. 11— Mortgage suit— Questicp of 

paramount title raised bub nob decided 
— Question does not become res judi- 
cata 

S. 11— Previous decision— Pleadings 

and circumstances should be considered 

222c 

S. 11— Applicability depends on id- 

entitv of issues and not subject-matter 

-T— cS. 11 — Suhstanbial effect of previ- 
ous ^i^^ision'must b* considered 222(7 
— Rent suit-^ Compromise in 
former lait suoerseded by another com- 
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promise Decision based on 
compromise does not operate 
judicata in subsequent suit . r.fj 

S. 11 — Waiver — Party not 

forward plea of re^ judicata niia 
taken to have waived it _ 

S. 11, IJxpl. 4— Constructive :'i 

judicata — Purchase from limited 
— Suit for possession on basis of kabi^^ 
liyat in which reversioners are impleadlr. 
ed— Reversioners are not bound to raie»^ 
question of legal necessity for sale 
that suit — Subsequent suit by reversioner* 
f jr declaration of title and possession 
questioning sued legal necessity for sale 
is not barred ^ 900a 

11, Expl. 4 — B executing Seed ‘of 

gift in favour of two persons who*' mort- 
gaging that with K — Mortgagee K pur- 
chasing property in execution of decree 
against mortgagors — B suing for declara- 
tion that deed of gift was not binding 
on her — On B's death A was auhatituted 
for B and suit dismissed — A remaining 
in possession all the time — K becoming 
insolvent— Official Assignee suing A for 
possession and admitting possession 
since 1896—4 pleading adverse posses- 
sion —4 could plead adverse possession 

24()a 

S. 20 — Malicious prosecution— Cri- 
minal proceedings started at J> against 
parson residing at C— Summons served 
at C and damages ocouring at C— Court 
at C has jurisdiction to entertain suit 
for damages 706 

S. 20 — Suit to declare decree as 

void can be entertained by transferee 
Court 2742 

S. 35— Interest allowed by trial 

Court according to c:ntracb of parties — 
High Court ^ ill not interfere in ab- 
sence of clear evidence, justifying inter- 
ference 7866 

S, 37 — Court passing decree can 

execute it although its pecuniiry juris- 
diction is subsequently altered 684a 

S. 47 — Question between decree- 

holder and his representative— Whether 
oovei^ed by S. 47 (Qaacrc) 809a 

S 47 and 0. 21. B. 100— Order 

under R. 100 comes under S. 47 680a 

,S. 47— Creditor of trustee —Right 

of subrogation to trustee's right of in- 
demnity can be decided in suit by cre- 
ditor against trustee but not in ej^eou- 
tion 
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* 4T— Application lor delivery of 

.j^pIMIsiOD by anotion purchaser — Sale 
' i|^r,^ed — Appeal preferred against 
>j«i^j' 'i^mi88ing application for setting 
Time rune from appellate 
fApiiieal held maintainable 311 
— Executing Court cannot go 
U^ec'ree and question its validity 
jtfvrben lack of juried ict ion ie ob- 
— ^^)ecree against parson under dis- 
without proper representation 
\;&nQot,be ohalleuged on that ground in 
'intaOutton 85 

— iS. 48 — Through mistake of Court 
decree dated wrongly — Application bar- 
red from correct date, but within time 
from mistaken date — Execution held to 
be tn time 239 

*S. 49 — Mere claim for restitution of 

certain sum of money against decree- 
holder is not equity available to the 
judgment-debtor 8656 

S. GO and 0. 3P, Hr. 5 and 6 — Ques- 
tion whether property is capable of 
attachment having regard to B. GO is 
appealable — Appeal need not be restrict- 
ed togrounds in Er. 5 and 6, O. 38 757a 

"*S. 60 (/)— Shebait’s turn of worship 

which is alienable is capable of attsch- 
ment 757o 

rS. G4 — Defendant depositing 

amount with plaiotiH's pleader under 
Court's order —Deposit subject to result 
of pending action — Subsequent insol- 
vency of defendant — Plaintiff is en- 
titled to deposit in preference to general 
creditors 625 

iS. 64 — Attachment — Affixing of the 

prohibitory order on the court'house is 
absolutely necessary 212a 

S. 64 — Attachment subsequent to 

execution of mortage, but before its 
registration does not alfect mort- 
gage 2126 

S. 65 — Lease - - Stipulation to pay 

•ohouth to lessor in case of transfer ia 
valid — Right of treating transferee as 
trespasser enures not only to lessor but 
also to purchaser in rent execution 
sale 506 

S. 73 — Custody Court has no power 

to make rateable distribution, unless it 
happens to be the attaching Court as 
well 814 

S. 100 — ObjeotioD as to prayer for 

discovery not taken in grounds of appeal 
it^lower appellate court — It cannot be 
taken 'in second appeal 865/ 

1938 Indexes (Cal.)— 3 & 4 


Civil P. C. I 

S. 100 — Fioding of fact — High 

Court will not interfere with uoleso it 
can be shown that there is anything 
illegal in such finding 8246 

S. 100 — Bent whether payable in 

money or kind ia question of fact 319c 

S. 102 — Suit for recovery of excess 

cess is one for rent 537a 

S. 105— Order allowing substitution 

or setting aside abatement passed can- 
not be questioned in appeal from 
decree 4986 

S. 115 — Interest allowed by trial 

Court according to contract of parties — 
High Court will not interfere in absence 
of clear evidence, justifying inter, 
fereuce 7866 

S. 115 — High Court has power to 

pass such order as would meet the ends 
of justice in cases before it 559c 

S. L15 and 0.*41, R. 25 — Order of 

remand under O. 41, R. 25 is noc 
appeal — Appeal can be treated as 
revision 496a 

S. 115 — Order made without juris. 

diction or with , jurisdiction illegally 
exercised should only be interfered with 
in revision 176 

S. 128 — Ordinarily, defendant is 

not allowed to set up oounterolaim in 
answer to plaintiff’s claim 27a 

^ S. 135 — Wide construction must 

be given to sub-S. (2)— Arrest after one 
hour of closing of Court at place not 
on way to person's residence — No ex- 
planation how hour was spent — Persons 
arresting cannot be "convicted under 
S. 342. L P. C. 11 

Ss. 144 ajid 151 — Deposit of sale 

price by auction- purchaser — Dacree- 
holder drawing amount due to him — 
Excess amount due to judgment-debtor 
in Court deposit — Sale sat aside — Auc- 
tion purchaser withdrawing money in 
Court deposit — Order setting aside on 
appeal — Suit by judgment-debtor for 
restitution of mjney drawn by auction- 
purchaser — Limitation is three years 
from date of such order 422a 

S. 148— Successor in office of Judge 

making decree can enlarge time for pay- 
ment of costs to defendant if ends of 
justice are met 20 

S. 152 — Amendment of decree- 
can be brought into conformity with 
judgment at any time anleas thjlrd 
parties have acquired rights i^der 
erroneous decree / 827^ 
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, ' — 0. 1, li. Liability under — Decree 

against managing committee of school 
isbimlingon school and can be executed 
against assets of school-'Members pay- 
ing debt are entitled to be indemniBed 
out of assets of school 3296 

0. 1,2?. 8— Suit against all mem- 
bers of mannging committee of school — 
Addition of another member due to 
change in personel uf committee long 
after time in appeal dceo not make 
representation ineffective 3290 

— 0. 1. 2? 9 and 0. 34. B. 1—0. 34. 
E. I controls 0. 1, R. 9 — All mortgagees 
or heirs of mortgagee must be parties 
to suit -- Necessary party joined after 
limitation — Whole suit fails 621 


0 1, 2?. 9— Lease settled by plaintiff 

with two persona for definite period — 
Sale of jote for arreareof rent and pur. 
chase by son of one of lessees — Suit for 
khas possession after expiry of period 
resisted by person alleging to be lessee 
from original lessee on ground that lease 
granted to original person had not deter- 
mined — Purchaser and original lessees are 
not necessary parties but only proper 
parties*^ Effect of non-joinder of them is 
not fatal to suit 477a 

0. 1, 2?. 9 — Non-compliance is not 

fatal — Suit against all defendants — On 
death of one some representatives brought 
on record — Suit does not fail even parti- 
ally 32.5c 

0. 2, 22. 2 — Claim for arrears of 

monthly rent — Separate suits cannot be 
brcu;.bt for different periods so as to 
bring each suit within jurisdiction of 
Smiill Cause Court — If cause of action is 
split up and two suits are brought, one of 
them must be dismissed 831 

•—0 2, 22, 3 — Claims for work done and 
reimbursement for expenses incurred for 
biODi! ready for other promised work are 
maintainable 1656 

0. 6, 22. 4 — Immemorral user or lost 

grar t must be pleaded to obtain relief — 
Plea of long user — Inference of lost grant 
m-iy be drawn 2156 

0. 6, 22. 6-* Bengal Cess Act (9 of 

1880), S. 54 — Notice under S. 54 is con- 
dition precedent to pay cess— Defendant 
failing to raise want of notice in written 
statement but raising it in course of 
argument — Plaintifl should prove notice 


6326 


CouU 


/'6, 22*. 17 — Amendment of pleadings 
should whenever possible assist 


Civil p. c. 

plaintiff by adding parties and amending 
pleadhigs but not at the stage of execu- 
tion 668/ 

0. 6, 22. 17 — Application for leave to 

amend plaint after trial and decision for’ 
review, when can be allowed pointed out 

271 

^ 0. 7, 22. 10 — Plaint ordered to be 

returned to be filed in proper Court — 
Time between date of order and date 
when plaint is ready for return should 
be excluded 914 

0. 7, J2. 11 —Court can allow plain- 
tiff to continue suit as pauper— Suit on 
insufficient stamp — Application for 
pauperism when deficit payment ordered 
— Pauperism proved — Plaint cannot bo 
rejected under 0. 7, R. 11 238 

0. 3, 22. 2 — Bengal Cess Act (9 of 

1880), S. 54 —Notice under S. 54 is con- 
dition precedent to pay cess — Defendant 
failing to raise want of notice in written 
statement but raising it in course of 
argument — Plaintiff should prove notice 

()326 

0. 9 and 0. 17, 22r. 2 and 3 — Suit 

decided on evidence of plaictiiT and de- 
fendant in abst^noe of plaintiff — Judge 
should act under R. 2— If suit is dis- 
missed decree is ex parte within 0. 9 73a 

^ 0, 9, 22. 13 — Plaintiff giving wrong 

address of defendant hut taking no part 
in service of summons — Service is not 
deliberately suppressed nor is decree oh- 
tained by fraud 2746 

0. 9,22. i3 — Plaintiff’s strenuous 

attempt to get witnesses to Court is 
sufficient cause 736 

0. 11, 22. 1 — Interrogatories for dis- 
covering other party’s evidence cannot 
be allowed 151c 

0, 11, 22. 11 — Objection as to prayer 

for discovery not taken in grounds of 
appeal in lower appellate Court— It can- 
not be taken in second appeal 805/ 

0. 14, 22. 2 and 0. 15, 22. 3— Appli- 
cation made after date fixed for first 
bearing for trial of some of issues as 
issues of law without taking evidence - 
O. 14, E. 2 or 0. 15, H. 3 has no appli- 
cation 559(t 

0. 15, 22. 3 andU. 14, 22. 2 — Applica- 
tion made after date fixed fur firrC hear- 
ing for trial of some of issues of law 
without taking evidence — 0.14, E. 12 

or 0. 15, H. 3 has no application 559a 

0. 17, Hr. 2 and 3— AppHoabiiity of 

Er. 2 and 3 pointed out— Court can pro- 
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oeed under £. 3 iF adjournment; is given 
at instance of party and if there are 
materials on record 412a 

: 0. 17, 2 and 3 and 0. 9 — Suit 

decided on evidence of plaintiff and de. 
fendant in absence of plaintiiT — Judge 
should act under R. 2— If suit is die- 
missed decree is ex parte within 0. 9 73a 

— — 0. 20, B. 12 — Final decree for deli" 
very of possession in partition suit — 
Subsequent decree for mesne profits in 
same suit — Execution of decree for pos- 
session — Fresh notice for execution of 
decree for ine 9 ne 'profits within a week 
after disposal of execution of decree for 
possession is not necesssary 560 

5-0. 20,. III. 12 — Plaintiff precluded 

from obtaining khas possession — Decree 
for mesne profits can be allowed 554c 

0. 20, Ii. 12 -‘Claim for mesne pro- 
fits against trespassers — Nature of de- 
cree to be passed indicated 554^ 

0. 21, L\ IG — Application by as- 
signee for substitution in place of decree- 
holder — Judgment-debtor not objecting 
to such application is not debarred from 
questioning assignee’s right to execute 
decree by reason of bar imposed by law 

919c 

0. 21, B. 22 (2) — Pinal decree for 

delivery of possession in partition suit — 
Subs^'iiuent decree for mesne profits in 
same suit -Execution of decree for pos- 
sessioN — Fresh notice for execution of 
deuiee for mesne profits within a week 
after disposal of execution of decree for 
po^s^ssion is not necessary 560 

0. 21, Br. 32 (3) and 89 — Sale of 

propert y under O. 21, R. 32 (3) is for a 
person’s wilful failure to obey the decree 
of Court and cannot be set aside under 
O. 21, R 89, which is not applicable 96 

^ 0. 21, B. 46 — Mortgage debt can 

be attached by the Court within whose 
jurisdiction the mortgage bond is found 

379(1 

O. 21, B. 4G — Mortgage debt due to 

judgment-debtor is moveable property 

379c 

Q 21, Jt, 50 (3) — “Conditions as to 

appeal or otherwise as if it were a de- 
cree” — Meaning and scope explained 51G 

0. 21, B. 52 — Custody Court has no 

power to make rateable distribution un- 
less it happens to be the attaching Court 
iistwell 814 

■" — 0.*'21, B. 62 — Appointment of recei- 


Civil P. C. I 

ver by Court of rents and profits— B. 52 ' 

has no application ^I7c 

^ 0. 21, Br. 53 and 89 — Judgment- 

debtor depositing money in Court; to set 
aside mortgage sale — AtUching creditors 
of decree-holder purchaser by order of 
Court withdrawing part of deposited 
amount — Decree-holder not consenting — 
Decree-holder can challenge validity of 
deposit — Deposit is not decree and B. 53 
does not apply — Sale should not be con- 
firmed unless mortgagee decree-holder re- 
funded amount withdrawn 39a 

0. 21, B. 54 — Immovable property 

of judgment-debtor in custody of receiver 
appointed in another suit — Decree-holder 
can attach property in his hands with 
leave of Court under O. 21, R. 54 417r2 

0. 2I,7^r. 58 and 100 — Remedy of 

unsuccessful claimant under R. 58 is by 
suit only — Scope under Rr. 58 and 100 
being same he cannot again apply under 
R. 100 233 

0. 21, B. 63 — Appeal from original 

side from order in claim cise does not 
lie 715a 

0. 21, B, C3 — Whether order in 

claim case is judgment — Quaere 715/; 
0. 21, B. 66 — Two properties amal- 
gamated into one property — Property not 
described as one lot but as two proper- 
ties — Boundaries of both properties gi en 
— Misdescription is not material irregu- 
larity 662a 

0. 21, R. 66 (2) (e) — Scope of 

Couri's duty to make valuation pointed 
out 511 

0. 21, B. 69 — Hour of 8 lie not speci- 
fied — Irreguhirity does not vitiate sale 
unless inadoqiiacv of price is the result 

GlVId 

0, 21, B. 89 — Rent decree — Tenure 

sold in mortgage decree — Purchaser of- 
fering rent, but refused — [jindlord suing 
old tenant for arrears accruing after pur- 
chase aud purchasing land himself — 
Purchaser cm deposit decretal amount 
and set aside sale to landlord 265 

O. 21, Rr. SJ and 32 CO — Sale of 
property under 0. 21, K. 32 ( i) is for a 
person’s willui failure to obey the decree 
ol Court and cannot be set aside under 
0. 21, U. 89 which is not applicable 96 
^—0. 21, Br. 89 a7id 53 — iudg.-uont- 
debloi d positing money in Court.to^eb 
aside mortt;ago sale— Attaching crrfiijtora 
of docroc-holder purchaser by or^v of 
Court withdrawing .part of deposited 
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•amount — Decree-holder not conBenting — 
DecrAe-holder can challenge validity of 
deposit — Deposit not decree and B. 53 
does not apply — Sale should not be con- 
firmed unless mortgagee decree-holder 
refunded amount withdrawn 39a 

afic 21, iJ. 90 — '‘Interest" includes 

contingent liability — Defaulting auction 
purchaser has locus standi to apply under 
O. 21, 11. 90 816 

0. 21, li. 90 — Purchaser after at- 
tachment and before sale is "person 
whose interest has been afTected" 788 

0, 21, li, 90 — Advertisement In 

newspaper — One property fully described 
and for description of others reference 
to sale proclamation given — Bidders not 
misled — Irregularity does not vIMate sale 

6625 

—0. 21, 11, 90 — Omission to determine 
value is gross irregularity but sale will 
not be sat aside unless substantial injury 
is caused 662c 

0. 21, li, 90 — In determining ade- 
quacy of price considerations, are whe. 
ther property is undivided share, whe- 
ther claims are set up and the fact that 
Court sales always fetch less 662e 

0. 21, R, 90 — Refusal by judgment- 

debtor to take back property at sale price 
is test of adequacy of price 662/ 

0. 21, B, 90 — Sale fixed for a parti- 

cular date — Such date happening to be a 
holiday —Sale hold next day — No allega- 
tion or proof as to paucity of bidders — 
Sale held could not be set aside 486a 
0. 21, li, 90 — Sale — Question of ade- 
quacy of price fetched — Most material 
evidence is collection papers relating to 
property sold 4866 

■■■—" 0. 21, R. 90 — Great discrepancy 
between value stated in proclamation 
and real value is valuable evidence of 
fraud 339a 

0, 21, R, 90 — Application for set- 
ting aside sale beyond 30 Jays of sale — 
Ffaud on part of decree -holder established 
— Burden is on decree-holder ,to prove 
date of knowledge of such fraud 

3396 

^ 0. 21, B. 92 — Executing Court 

should not confirm sale if it is appraised 
of insolvanoy 561 

0, 21, B. 93 — Notice of application 

to set aside sale not issued to party af- 
fected by order — Sale set aside -Order 
eann^ be attacked, by such party collater. 
ally prdeeedipg 4646 


Civil P. c. 

O. 21, R, 92 — Sale in execution of 

decred confirmed — Subsequent suit to 
set aside decree and sale on ground of 
decree being obtained by fraud lies — Ef- 
fect of setting aside decree on sale sta- 
ted 4546 

0. 21, R, 95 — Possession delivered, 

by civil Court — Possession though sym- 
bolical is effective as against person 
dispossessed and latter’s actual possession 
is disturbed 424a 

0. 21, Rr, 97 and 103 — Executing 

Court not giving delivery — R. 97 does 
not apply 2466 

— 0. 21, jR. 100 and S.r 47 — Order 
under R. 100 comes under S. 47 680a 

0. 21, B. lOO — Events subsequent 

to delivery of possession must be coi>si- 
dered 534a 

0, 21, R, 100 — R. 100 includes auc- 
tion purchaser's legal representative 

293 

* 0. 21, Rr, 100 and 58 — Remedy of 

unsuccessful olaimant under R. 58 is by 
suit only — Scope under Rr. 58 and 100 
being same he cannot again apply under 
R. 100 233 

^ 0. 21, R, 100 — R. 100 does not 

apply in cases where there has been 
only symbolical delivery of possession 

144(2) 

0. 22, Rr. 3 a7id 4 — Execution — 

Validity — Execution against dead judg- 
ment-debtor in ignorance of his death 
is not bad if legal representatives are 
brought on record subsequently 6846 
0, 22, R, 3 — Death of plaintiff pen- 
ding suit — Order substituting two per- 
pons as heirs — Subsequent discovery 
«of other heirs by Court — Suit does not 
abate 498a 

0. 22, B, 3 — Order allowing substi- 

tution or setting aside abatement passed 
cannot be questioned in appeal from de- 
cree 4986 

0. 22, Rr, 4 and 5 — Non-compliance 

is not fatal — Suit against all defendants 
— On death of one soma representatives 
brought on record — Suit does not fail 
even partially 325a 

0, 22, Rr, 4 and 5 — Suit by mort- 
gagee — Legal representatives of one of 
defendants substituted after notice to 
all — objection as to proper representa- 
tion must be brought at earliest oppor- 
tunity <325^ 

0. 22, R, 4r- Substitution of legal 

representatives of defeodents"Applioa- 
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Civil p. c. 

tion for — Not only cause title should be 
oorreoted, but plaint also should be 
amended showing how legal representa- 
tive is responsible for claim 314 

— :0. 22,7;^. 10 — Preliminary decree 
in partition suits — No* steps taken beyoud 
appointment of commissioner — Applica- 
tion after 53 years to substitute parsons as 
defendant in place of deceased defendant 
and for appointment of commissoner — 
Held though Court had discretion, prayer 
should be refused irrespective of whether 
suit bad abated or not 696a 

* 0. 22, a. 11 — Persons whose rights 

are not affected by award cannot be sub- 
stituted in place of parties to appeal 
ageinst^award and appeal in absence of 
proper«substitutioa on the death cf 
party abates 61 

0. 23, J?. 3 — Appeal from order 

under O. 23, B. 3 — Decree made before 
presentation of appeal — Appeal is still 
competent 94 

0. 26, iJr. 4 and 9— Question as to 

whether certain structures are old or 
new — Commission must be issued under 
0. 39, R. 7 and not under 0. 26 475 

0.32- ‘Court has discretion either 

to resort to special procedure or to ad- 
opt the procedure under 0.)32 7946 

0 32, li. 6 — Succession Act (1925), 

S. 194 — S. 194 is not controlled by 0. 32, 
R.6 17c 

* 0. 32, B. 10— Suit on mortgage by 

next friend of minor — Preliminary de- 
cree — Death of next friend — No new 
next friend appointed — Application for 
passing of final decree by minor within 
three years of attaining majority but 
three years rafter expiry of period of grace 
is in time 5036 

0. 32, 22. 11 — Guardian appointed 

not appearing in appellate Court — Ap- 
pellate Court can appoint fresh euardian 
in his place — Though appointment of 
fresh guardian means removal of former 
guardian it is better to record formal 
order to that effect 794a 

^ O. 33, 22. 1 and 0. 7, 22. 11 — Court 

can allow plaintiff to continue suit as 
pauper — Suit on insufficient stamp — 
Application for pauperism when deficit 
payment ordered— Pauperism proved — 
Plaint cannot be rejected under 0. 7, 
B. 11 238 

— ^0. 33, 22r. 6 and 7 — Application 
rejectfld for default of paying process fees 
and before opposite party is called to 


Civil P. C. 

reply — Subsequent application ift not 
barred 549 

^ 0. 33, 22. 15— Application reject-' 

ed for default of paying process fees and 
before opposite party is called to reply — 
Subsequent application is not barred 649 

0. 34. 22. 1 and 0. 1, 22. 9-0. 34. 

B. 1 controls O. 1, B. 9 — All mortgagees 
or heirs of mortgagee must be parties to 
suit — Necessary party joined after limi- 
tation whole suit fails 621 

0. 34, 22. 1 — Non-compliance is not 

fatal — Suit against all defendants — On 
death of one some representatives 
brought on record — Suit does not fail 
even partially 325c 

0, 34, 22r. 4 and 5 (2) — Suit on 

mortgage — Court bolding mortgage lien 
proportionately to property in posses- 
sion of mortgagee discharged — Decree 
directing account due to plaintiff and in 
default of payment sufficient property to 
be sold '^Decree held to be one under 
O. 34, R. 4 316 

0. 34, 22. 5— Suit on mortgage by 

next friend of minor — Preliminary dec- 
ree — Death of next friend— No new next 
friend appointed — Application for pass- 
ing of final decree by minor within three 
years of attining majority but three 
years after expiry of period of grace is 
in time 5086 

0. 34, 22. 5 — Redemption — Right of, 

is extinguished by sale taking place be- 
fore Act 9 of 1929 396 

0. 34, 22. 5 (as amended by Act 21 

of 1929) — Transfer of Property (Amend- 
ment) Supplementary Act (21 of 1929), 
S. 15 (c) — Act has no retrospective effect 

39c 

0. 34, 22. 6 — Application under 

O. 34, R. 6. is governed by Art. 116 
Dim. Act 268a 

0, 34, 22. 6 — Mortgage — Application 

for personal decree — rjimitation is gov. 
erned by Art. 181, Lim Act 251a 

0. 34, 22. 6 — R. 6 is not limited by 

form No. 8 in Sch. 1, Appendix D 251c 
0. 38, 22r.i 5 and 6 and S. 60 — Ques- 
tion whether property is capable of at- 
tachment having regard to S. 60 is ap- 
pealable — Appeal need not be restricted 
to grounds in Rr. 5 and 6, O, 38 757a 

0. 38, 22. 5 — Defendant de- 
positing amount with plaintiff’s plead- 
er under Court’s order — Deposit s^ibject 
to result of pending action— Subsequent 
insolvency of defendant — Plain^ is en- 
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Civil p.c. ^ 

(iitlod tio depcsifc in preference to general 
credTiiors G25 

0. 38, 7i. 11 — Appeal from order of 

attachment before judgment does not 
become infructuous when decree is passed 

7m 

0. 39, 7i. 7 and 0. 26 Br. 1 aiid 9 

— Question as to whether certain struc- 
tures are old or new — Commission must 
be issued under 0. 39, R. 7 and not 
under 0. 26. 475 

0. 41, Br. 1 and 4 — Order removing 

receiver is appealable — But receiver can- 
not appeal from such order 52 

0.41, Br, 4 and 33 — Bengal Ten- 

ancy Act (8 of 1885), S. 1C6 — Under 
S. 106 entire body of landlords are ne- 
cessary parties to suit and appeal there- 
from — After partial abatement of appeal, 
appeal is not competent 787 

0. 41, B. 4 — Appeal by some of de- 
fendants — Non-appealing defendants are 
entitled to take advantage of decision in 
appeal 632a 

0. 41, B. 22— Decree for damages — 

Only one party appealing — Damages re- 
garding one item liable to he enhanced 
may be set off against another liable to 
reduction if items arise out of same 
cause of action 165c 

0. 41, B. 23 — Suits tried in en- 
tirety on evidence by lower Court — 
Remand should not be under 0. 41, 
R. 23 632c 

0. 4], Ii. 23 —Remand not under 

R. 23 — Direction given as to way of as- 

sessment of rent — Order held to Ijq de- 
cree and. hence aj)pealable 416a 

0. 'll, L*. 25 — Order of remand 

under 0. 11, H. 2 ) is not appealable — 
Appeal can be treated as revision 496a 
0. 41, B. 27 — Reasons must be re- 
corded but opportunity to rebut need 
nob be given 319a 

0. 11, Ji. 33 — AprTlicability an«i 

scope — Rule should he applied only in 
cases where but for rocourso to it, ends of 
justice would be defeated ' lO'n/ 
0. 43, 7^. 1 and 0. 38, J!r, 5 and 6 and 

S. 60 — Question whether property is 

capable of attachment having regard to 
S. 60 is appealable — Appeal need nob be 
restricted to grounds in Rr. 5 and 6, 
O. 38 757a 

sO. 43, 7i?. 1 — Appeal from order of 

attachment before judgment does not 
become infructuous when decree is 
passed ^ 7576 


Civil P. C. 

0. 43, B. 1 (m) and 0. 23, B, 3 — 

Appeal from order under 0. 23, R. 3— 
Decree made before presentation of ap* 
peal — Appeal is still competent 94' 

0. 43, B. 1 {w) and 0. -47, B. 7 — 

Order granting review can be appealed 
on only one or other of grounds specified 
in 0. 17, R. 7 727(1) 

0. 47, B. 7— Order granting review 

can be appealed on only one or other of 
grounds specified in 0. 47, R, 7 727(1) 

ScA. 2 — Rules made by Bengal 

Government — R. 22 (7) — Award by 
arbitrator oan be enforced ^yithout filing 
it in Court under Sch. 2 — Such awards 
need not be stamped 695(2) 

^ Sch, 2. Para, 12 — Persons whpse 

rights are not affected by award cannot 
be substituted in place of parties to 
appeal against award and appeal in ab- 
sence of proper substitution on death of 
party abates 61 

Companiei Act (7 of 1913), 

S, 171 — Objection as to want o f 

leave not taken in Court of first instance 
cannot be raised in appeal B09c‘ 

S. 171 — Prohibition in S. 171 does 

not override Criminal P. C., S. 145 

433 (2)a 

S, 231 — “Preference" implies act of 

free will 809c 

S. 231 — Debtor considering himself 

bound or compelled to transfer — Trans- 
fer does not amount to “fraudulent pre- 
ference." 809ff 

Company 

Meeting — Notice served on all share- 
holders — Absentee share- holders are 
bound by resolutions passed bv majority 

8096 

Contempt of Court 

Improper oooimonts on j>onding pro- 
ceedings tending to create prejudice 
should he stopped at once — Belated ap- 
plications are not to be allowed 1187 

Contempt can be committed when 

technically no case is pending 118c 
— Criminal Court — Findings of, to be 
considered judicially by High Court 
should not be subject of longthy and 
detailed criticizm in the press 118/ 

Articles tending to prejudice minds 

of Judges — Danger or absence of danger 
of actual prejudice is not only considers- 
tion for jurisdiction of Court 118g 

Contempt of Courts Act (12 of 1926) 

Complaint not signed as required-r" 

Existence of evidence legally admfkBible 
showing prima facie that contempt has 
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' Contempt of Courts Act 
been committed — Absence of proper sig. 
Dftturo is not fatal irregularity 118a 

^ Secretary to Oovenment signing 

petition is presumed to he acting within 
authority ‘ 1186 

■; — ^Comments are not permissible when 
made during course of trial llSt 

Head line not itself misleading but 

amounting to cribicizm of prosecution 
case under guise of summary proceedings 
— Contempt is committed 118; 

"■j — S. 2 (l) — Contempt of Commis. 
eioner's Court — High Court has jurisdic- 
tion to entertain application 118c 

Contract 

Relationship of parties is to be 

deljbrmfned from real contract 204a 

Specific performance may be granted 

when essential terms are settled 109a 
Contract Act (9 of 1872) 

S. 2 — Suit based on debt found due 

by arbitrator — Plaintiff nob being party 
to said arbitration — Plaintiif cannot 
maintain suit 407 

S. 12 — Temporary forgetfulness is 

not suflicient to indicate want of mental 
capacity 488a 

S. 17 — Allegation of fraud should 

bo made clearly and promptly 3366 

S, 17 — Fraud — Meaning explained 

— Mere ailooco is not fraud 3G6c 

.s\ 23 — Agreement to refer to arbi- 
tration in consideration for dropping 
non-compoundable criminal proceedings 
— Agreejnent and award on such reference 
are both opposed to public policy and 
illegal 817 

.S. 24 — Object of bond partly to 

atillc criminal prosecution — Lender, 
party object, is not entitled to any 
relief — Whetlier secondary evidence is 
admissible — Quaere 196a 

iS. 25 (3)— Acknowledgment of time- 

barred debt- -implied promise inferred 
from such acknowledgment is not cause 
of action for suit unless there is express 
f»roniis 0 to pay debt 658 

iS'. 30 — Arbitration clause in wager- 
ing contract is nnen forcible — Suit to set 
aside 'an award in pursuance of such 
arbitration clause lies 7d9a 

30 — Wagering contract — Adequate 

proof of common intention to deal in 
ditferooce only is necessary 759c 

^S: 73 —Claims for work done and 

r§imburseraent for expenses incurred for 
bein^ready for other promised work are 
maintainable 1656 


33 

Contract Act ” * 

<S. 125— Purchaser agreeing to release 
property purchased of existing mortgage 
Covenant to indemnify vendor in case 
be is made liable for such debt — Pur- 
chaser is neither trustee, nor can vendor 
be indemnified unless he has paid mort- 
gagee 6416 

*9. 135— Surety for appearance of 

judgment-debtor — Appearance by judg- 
ment debtor and payment of part of 
decree debt, and acceptance of such 
amount by decree holder's pleader — 
Surety is discharged 337 

S. 178 — Pawnor in possession of 

goods agreeing to be trustee of plaintiff 
— Goods pledged to defendant — Defen- 
dant acting bona fide and without know- 
ledge of trust — Pledge is valid — Insol- 
vency of pawnor — Plaintiff is not enti- 
tled to recover goods 366a 

*9. 182 — Receipt of share in profits 

not conclusive teat of partnership — But 
agreement to share all loss and profit is 
sure test — Test to determine whether 
relationship is of partnership or agency 
enunciated 3046 

S. 182 — Participation in profits and 

not liability for loss coupled with other 
ciroumstaDces held took case out of part, 
nership contract 204c 

S. 237 — Nature of proof of implied 

authority of agent to settle lease indica- 
ted — Otherwise principal is not bound 

1096 

S. 239 — Receipt of share in profits 

is not conclusive test of partnership — 
But agreement to share all loss and pro- 
fit is sura test — Test to determine whe- 
ther relationship is of partnership or 
agency enunciated 2046 

S, 239— Participation in profits and 

not liability for loss coupled with other 
circumstances held took case out of 
partnership contract 204c 

S. 2 id — Delegation of work founded 

not on mutual consent but on assertion 
of exclusive right — More cogent proof is 
necessary to hold that partnership was 
intended 204r2 

9. 239 — Coparceners are not neces- 

sarily partners in other coparcener's 
business 151r2 

Co'OperAtive Socieliei Act (2 of 1912) 

9. 43. Cls, ib) and (d}r“Ordor* de- 
termining liability of member without 
taking evidence — Application for execu- 
tion should be distxiisaed . ' 631 
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24 

fCo-operative Societiei 

S, 43, i?. 22 (l)— Objection that one 

of tfilB judfjment.debtors is not member 
of societies and reference ^eas invalid 
cannot be taken at appellate stage 2r)7a 

S. 43. li. 22 (6)— R. 22 (6) does not 

take away jurisdiction of Court to in- 
quire into validity of award 2676 

S. 43. IL 22 (D—R. 22 (l) does not 

confine dispute to membership only 267c 

43 (2) (l) — Bales made by Bengal 

Government — B, 22 (7) — Award by 
arbitrator can be enforced without filing 
it in Court under Civil P. C., Sch, 2 — 
Such awards need not be stamped 

695 (2) 

Cosharer 

Purchase by, of non-trc-nsferable 

occupancy — Other cosharer in exclusive 
possession of other lands suing for joint 
possession — Whether claim can be re- 
sisted — {Quaere) 667a 

Qq 3 cosharer in exclusive posses- 
sion — Non-transferable bolding pur- 
chased by stranger — Latter subsequently 
becoming cosharer landlord — He cannot 
resist former's claim for joint possession 

6876 

* Improvements to joint property by 

one co-owner creates equity in favour of 
co-owner making improvements which 
is met by allotment of improved shar6~ 
Where partition by metes and bounds is 
impossible by compensation in money is 
due for enhancement in value by reason 
of the improvements — Inquiry must be 
by Court 502 

One of cosbarers leaving land un- 
cultivated --Others taking possession and 
cultivating it without denying title of 
cosharer — Cosharer is not entitled to 
damages 397 

CoaU 

Unsuccessful appeal by wife — Hus- 
band need not pay costs to wife 3886 
■ "-Costs in mortgage suit are to be re- 
garded as liquidated amount 2516 

Court-fees Act (7 of 1870) 

S. 7 (9) (c) — Tenant holding over for 

a number of years— His son claiming to 
be on land on payment of rent is not in 
position cf trespasser and suit for eject- 
ment is governed by 8. 7 (9) (c) 8226 

— iSch. 1, Art, 11 — Property subject to 
general power of appointment — Probate 
duty is not payable on it 924 

Criminal Law Amendment Act (14 of 1908) 

* S, 17 (1)— Hoisting national flag or 

refusal to take it down when ordered by 


Criminal Law Amendment Act 
police is no offence under S. 17 (l) 

695 (1) 

Criminal Procedure Code (5 of 1898) 

S. 4 (t) — Legal Eemembrancer is ex. 

officio Public Prosecutor — No vakalat- 
nama is necessary 118A 

S. 59 — Malicious arrest — It is doubt- 
ful whether S. 59, Criminal P. 0., is the 
only defence to person responsible for 
arrest (Obitor) 70Ba 

Ss. 133, 137 and 139-A — Denial of 

public right in respect of land in ques- 
tion — Magistrate should hold enquiry 
under S. 139-A — He can proceed under 
S. 137 only if he finds that there is no 
reliable evidence in support of such de- 
nial ^ 790 

Ss. 133, 135 and 139-.l-^’lnqdiry 

under S. 139-A— Still inquiry by jury 
under S. 136 can be claimed 3t8a 

^—Ss. 133 and 138 — Civil suit pending 
does not bar continuance of proceedings 
under S. 138 3186 

— “S. 133 — Person raising his low land 
and causing overflow of rain water into 
other lands cannot be proceeded against 
under S. 133 150 

S. 138— Civil suit pending does not 

bar continuance of proceedings under 
S. 138 318^- 

Ss, 139. A, 133 and 135— Inquiry 

under S. 139-A — Still inquiry by jury 
under S. 135 can be claimed 3l8a 

— S. 144 — Magistrate cannot make 
mandatory order directing party to do 
some act — He can only make restrictive 
order — Conviction for disobeying such 
order is unsustainable 724 

S. 144— Magistrate should be cauti- 
ons in exercising power under S.144.348a 

S. 144 (a5 amended by Act 18 of^ 

1923) — Order of Magistrate under b. 144 
is open to revision 3486 

aS. 144 — Magistrate can depute an- 
other Magistrate to hold inquiry but he 
should come to his own conclusion on 
themateiials 348(2 

S. 144 — Opinion of Magistrate visit- 
ing the place should not be lightly pass- 
ed over 34 8e 

S, 145 — Companies Act (1913), S. 71 

— Prohibition in S. 171 does not over- 
ride, S. 145 433 (2)a 

* S, 146— Liquidator as such party 

to proceedings under 8. 145— He is per- 
sonally responsible for action of bis men 
although be be acting on behalf ef t&» 
company 433 (2)5 
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Criminal P. C. 

S. 145 — Possession delivered by 

civil Court — Possession though symboli- 
cal is efTeotive as against person dispos- 
sassed and latter's actual possession is 
disturbed • 424a 

— ^"5. 145 (4), Proviso — Person forcibly 
* dispossessed — Order forbidding distur- 
bance of such person held correct 4245 

^ B, 147 (2) — !Final order need not be 

in all oases exactly in terms of the sec- 
tion 752 (l) 

S. 161 — Inquest report mentioning 

none of the people examined could give 
any clue as^to who committed murder — 
Statement at time of trial by witnesses 
some of whom were examined at inquest 
that acQused confessed her guilt soon 
after occurrence — Accused is entitled to 
get co|)y of inquest report and cross- 
examine witnesses speaking to the alleg- 
ed confession 861 

S, 164 — No complaint against police 
—Accused professing to speak of free 
will Magistrate need not question ac- 
cused whether police ill treated him 

SB 747a 

S. 195 (5) — Divorce proceedings bet- 
ween husband and wife — Complaint of 
theft against wife by husband of certain 
sum of money— Statement of husband in 
examination that he got such money 
from certain laly as loan — Examination 
cl lady and isolated question put to her 
regarding money among several other 
questions — Denial of alleged payment of 
loan by lady — Criminal Proceedings 
should not be taken against husband 
merely on answer of this isolated ques- 
tion 606 (2) 

195 (1) (c) — Offence by party to 
civil proceedings Document given in 
evidence in suit — Complaint of civil 
Court is necessary 481a 

Ss. 199 a7id 537- Complaint under 

S. 498, Penal Code, by person other than 
husband — Court* leave must be obtained 
— Absence of such leave is not cured by 
8. 537 880a 

^ S, 199 — Complaint by father of 

girl under S. 498, Penal Code — No oir- 
cumstanoes in existence justifying com- 
plaint by father instead of husband — 
Complaint could not be entertained 

144 (1) 

— -S. 200 — Complainant should be exa- 
mined in full on first day — But Magistra- 
te’s segligenoe to do so is not illegal 

56aa 


Criminal P. C. k • 

202 — Three accusjid proceeded 

against — Two compromising— ftocesa 
against third can be legally issaued 5525 
— S. 202 — Complaint referred to Ma- 
gistrate for inquiry — Magistrate can ex- 
amine person complained against but 
not permit him to be represented by 
lawyers and dismiss complaint after 
hearing argument 447 

S. 203 — Complaint under Merchant 

Shipping Act cannot be dismissed under 
Criminal P. C. 647 (1> 

❖ S. 203 — Lorry purchased on hire 

purchase system — Owner forcibly dispos- 
sessing purchaser on alleged breach of 
contract — Purchaser filing oomplaint 
and asking for search warrant — Magis" 
trate dismissing complaint but ordering 
return of lorry to purchaser on having 
bond from him to produce it whenever 
required — Magistrate's order held proper 

149’ 

S, 208— Petition for produotion of 

police diaries — Magistrate must take 
steps for their produotion unless be de- 
ems unnecessary to do so 184 

— S, 221 — Accused charged for both 
kindnapping and abduction — Separate 
charges are neoesBary 563i»r 

S. 221 — Charge under S. 366, Penal 

Code, must make clear to what exactly 
the charge relates — Charge held offend- 
ed against principles of criminal plead- 
ings 194 

S, 222— Particulars should be given 

in charge 6765 

5 jc Ss, 233 and 236 — Two distinct of- 

fences included iu charge in alternative 
— Case not coming under S. 236 — Defect 
is mere irregularity and not illegality 

676-j 

S. 233— Joint trial of accused char- 
ged with abduction alone and accused 
charged with both abduction and kidnap- 
ping is irregular 5635 

S. 236 — Two realizations by black. 

mail — Common purpose and design and 
continuity of actiou — No prejudice to ac- 
cused who fully kuew case against them 
— Trial is not bad for misjoinder 308c» 

- — S. 235 (2) — Accused separately ohar. 
ged with kindnapping and abduction can 
be tried for each of such offences at one 
trial 676d 

S. 336 — Married girl seized, taken 

away and raped —Charge under S. 366, 
I. P. C., for kidnapping or abduction — 
S. 236 has no applieation 676«a 
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(Criminal P. C. 

239 - 7 ^ IntroducfcioD of S. 120-B, 

Pencil fco justify joint trial when 

justified stated (>03/) 

S'. 213 — Calcutta Municipal Act 

(1923), S. 386 (l) (a) — Person convicted 
on charj»e under S. 386 (l) (a) on plea of 
guilty — No evidence taken nor plea re- 
corded in accordance with provisions of 
S. 243 — Plea denied — Conviction held 
not sustainable 117b 

S. 256— Right of defence to cross- 

examine prosecution witnesses in the 
order it wishes — Discretion of Court 

should be exercised in favour of defence 

189 

S. 258 — Warrant case — Charges 

framed — Parties not appearing on ad- 
journed date — Magistrate cannot act 
under S. 258 358 (l) 

S. 276, Pj'ov. 2 — Procedure for 

making up deficiency in jurors applies 
to special as well as common jurors. 638 

S. 297— Charge to jury — Judge 

should not lecture on abstract principles 
of law — His duty is to deal with specific 
pieces of evidence and tell the jury whe- 
ther they should be considered or not 
and then apply the law to concrete 
instances— He should also explain those 
particular sections of the Penal Coda 
which apply to particular cases — He 
must also record bis explanation of the 
law to the jury in sufficient detail. 722 

S. 297— Penal Code (1860), Ss. 368 

and 109 — Trial of two persons under S. 
368 and S. 368/109— No direction to jury 
as to contradictory statements of girl 
seduced — Cases of both not dealt with 
separately — Abettor not shown to have 
guilty mild — Convictions were set aside 

606(1) 

S. 297 — Offence under S. 366, Penal 

Code — Direction to jury that the fact of 
previous intimacy of acr*used with girl is 
wholly immaterial, is m isd free t ion 7l8c 
— ^S, 297— Defence not urged by de- 
fence-pleader — Stil it should be placed 
before jury if there is evidence 656 

S. 297 — Charge of rape — No plea of 

consent — Direction that age or consent 
of girl need not be considered is misdirec- 
tion 606(1) 

S 297 — Accused committing robbery 

charged under S. 396, I. P. C. — Number 
oi aesused less than five — Charge under 
S. 396, 1. P. 0., split up and treated as 
charge under S. 302, 1. P. 0., together 
with charge under 8. 392, 1. P. 0.— Ac. 


Criminal P. C. 

cused eJonviobed of murder — Conviction 
held illegal SB 294a 

297- Penal Code (1860), Ss 302 

and 396 — Charges under S. 302 is not 
minor to that under 8. 396 ' SB 294b 

S. 297 — Enforcing claim to property * 

is not admitting other party’s poj-sea- 
sion — Contrary statement in charge 
vititates it 242a 

-^—5. 297 — Charge in case under S. 304, 
I. P. G., stating that person in possessiou 
of property about which fight took place 
is not guilty of any offence is incorrect 

242 b 

S, 297 — Judge can express his opi- 
nion if he warns jury that it is not; bind- 
ing on them I9()c 

jS. 297 — Confession of accused cau- 
sed by inducement, threat or promise — 
Judge has to decide admissibility of such 
confession — If he considers it admis- 
sible, he must point out to jury that 
admissibility of evidence does not mean 
that it is true and that it is for jury to 
accept or reject it 187a 

Ss. 297 a7id 312 — Statement of ac- 
cused under S. 342 — Judge omitting to 
put such statement specifioallv to jury, 
but fully explaining to them defence of 
accused and his reasons why jury should 
disregard his retracted confession — 
Judge'somission held not harmful 167b 

S. 297 — Circumstances under which 

conviction can be based on retracted 
confession of co-accused not given — 
Omission amounts to serious non-direc- 
tion 6b 

S. 297 — Non-direction — Evidence 

against all accused not same — Plvidonce 
against each should be dealt with sepa- 
rately 5b 

S. 298 — Statement of complainant 

that she has been raped— Jury should be 
warned, as a matter of practice, that 
complainant’s evidence should not be 
accepted unless corroborated by indepen- 
dent evidence 833 

'' S. 298- “Caution against approver’s 

testimouy being no^ sufficient for convic- 
tion in absence of independent corrobo- 
ratory evidence not given— Conviction 
set aside 509a 

.S. 298 — Scope — Judge speaking of 

no other corroboration — Evidence referred 
in law no corroboration — Matter issbmq- 
what on border line whether there< was 
insufficient direction 609b 



27 


SUBJBCT iNDEXi 1933 CAtOUTTA 


Criminal P. C. 

— S. 298-*-Evidence of doubtful cbarao- 
ter — Charge to jury by Judge should 
cofftaiu word of caution SB 426a 

' S, 29B — Charge to jury — Effect 

should he 'to give due weight to all out- 
. standing facts in case SB 4266 

S. 299 — Scope — jury on proper 
direction thinking fit to act on evidence 
of approver is committing no illegality 
whatever and High Court has no right 
to interfere with it fiOOc 

^ S. 301 — Verdict of jury that** they 
give the accused person the benefit of 
doubt "is not verdict according to law 

404c 

Ss. 306 and SOI — Obvious and incon- 
sistent* v-erdict of jury — Judge can make 
furthej charge to jury without referring 
matter to High Court 640 

S. 307— Interference with verdict 
of jury, except in cases of flagrant and 
patent miscarriage of justice, is dange- 
rous SB 6656 

o. 307— Disagreement with opinion 
of jury is condition precedent to making 
reference 472 

S. 307— Scope — Judge should be 

clearly of opinion that it is necessary for 
the ends of justice to submit case to High 
Court 404a 

S. 307— "Necessity to submit the 

case" sliould depend on gravity of offence 
and its prevalence and considerations of 
similar nature 4046 

5.307 — Judge should state offence' 

committed 404c! 

S. 307— High Court is entitled to 

open whole case 47c 

S. 307 (l), (2)— Judge tnaking refer. 

ence under sub-S. (1) should not record 
judgment of acquittal or of conviction in 
respect of any of charges SB GOoa 
5. 337 (2- J)— Trial hv Special Ma- 
gistrate — Approver tendered pardon — 
Committal to Sessions is not compulsory 
—Ordinance (2 of 1932) prevails over 
S. 337 (2-A) 537 

5. 342 — Recalling of one of prosecu- 
tion witnesses after arguments had com- 
menced in presence of accused’s pleader 
— Acou-'oVr pleader not insisting on right 
to question accused or let in further evi- 
denca- Trial is not vitiated 5946 

S. 342 — Failure to follow povisions 

of S. 342 vitiates trial 347c 

-| — -S. 342— Statement of accused under 
S. 3^2— Judge omitting to put such 
etatemeni; specifioally to jary,. bat fully 


Criminal P. C. 

explaining to them defenc^of syicused 
and his leasons why jury saould disre- 
gard his retracted confession — Judge's 
omission held not harmful 1876 

S. 344 (1) — Explanation — Existence 

of reasonable cause is condition prece- 
dent to order under 8. 344 (1)— Magis- 
trate properly directing postponement 
has unfettered discretion to remand ac- 
oused to custody — Explanation to S. 344 
(l) gives only one type of reasonable 
cause — CiroamstanoeB other than those 
mentioned in explanation may afford rea- 
sonable cause for remand 752(2) 

S, 360 (3) — Transfer of case to an- 
other Magistrate after hearing principal 
prosecution witnesses — Accused not 
claiming de novo trial — Conviction of 
accused by new Magistrate— Conduct of 
trial is not satisfactory 5826 

S. 369 — Judgment of two Judges as 

Criminal Bench cannot be overridden by 
any other Judge or Bench of Judges 870a 
S. 370 — Trial by Presidency Magis- 
trate — Fine less than Rs. 200— Judg- 
ment written — Magistrate must state 
findings supporting conviction 5326 

8. 374— Trial by jury and conviction 

— High Court can set aside conviction 
without remanding case if there is not 
sufficient evidence SB 42Pc 

^ 5. 386 (l) — Undivided share can- 
not be seized 402a 

“—5. 386 (l) (a) — Whether it is noi 
possible under 8. 386 (l) (a) to attach 
undivided share of movable property by 
some other method than •sc'izure — 
Quaere 4026 

S, 386 (l)— Undivided share of 

convicted person cannot be attached 401a 

5. 388 — Santence not of fine only— 

Instalments cannot be allowed 308fZ 
S. 417 — Appeal by Eocal Govern- 
ment from order of acquittal by Special 
Magistrate appointed under Bengal Act 12 
of 1932 is not competent 776(1) 

5.418(2) — Trial by jury and con- 
viction— High Court can set aside con- 
viction without remanding case if there 
is not sufficient evidence SB 426e 

S. 431 — Court should record reasons 

for rejection 5 1 5a 

5. 421 — Practice of admitting ap- 
peals without any hearing cannot be 
defended . *5156 

iS\ 423— Order for trial of accused by 

Special Magistrate under Ordinance 
(I93l), 8. 30— Betrial ordered tioder 
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Criminal P. C. * Criminal P. C. 

S. 423: ^(^{isiiraiie has jurisdiofcion until ■■■ '■-jS.* 488 (4) — Ordar based 'on oompro* 
be finishes retrial 551 mise that parties would live apart as 

5. 428 Ordinance (10 of 1932), S. 4Q before, is legal — But wife must submit 
(2) High Oourt cannot act under S. 48 to other terms of compromise before 
(2) 8. 428, is not applicable 364c maintenance order can be enforced 675 

5s. 435 and 144 (as amended by Act 5. 493 Legal Hemembrancer is ex, 

18 of 1823)--Order of Magistrate under officio Public Prosecutor-— No vakalat- 
S. 144 is open to revision 3486 nama is neoessary 1185 

438 Appeal to Sessions Judge *~S. 494 — Trial Magistrate permitting 
against conviction of Magistrate dismis. Public Prosecutor to withdraw one ac. 


sed — Reference by District Magistrate to 
High Court for enhancement of sentence 
should not be entertained 791 

—5. 438 — Sessions Judge has no power 
of revision and cannot refer case under 
S. 438 4016 

5. 439— High Court admit|.ing ap- 

peal on question of sentence only — It 
can pass orders, where it does not want 
any assistance from party or Crown, 
without issuing notice or sanding for 
records 870c 

5. 439— Crown has no right to in- 
fluence Oourt in revision on question of 
punishment 870£2 

* — 1^5. 439 — Delay in filing revision — 
Sufficient explanation given by accused 
— High Court can interfere 647 (2)a 
5. 439 — Order of Subdivisional Offi- 
cer that there is prims facie case against 
accused — Reasonable explanation pot 
forward by accused — Proceeding should 
be quashed 647(2)6 

5. 439 — Finding of civil Oourt is 

not always binding 481c 

5. 439 (5)— High Court may reduce 

sentence at instance of third party in 
revision even though convicted person 
has not appealed in special circum- 
stances 3616 

5. 476 — Proceedings under 3. 476 

although in civil Court, are criminal 
proceedings 909a 

476 — Express finding that in in- 
terest of justice inquiry should be made 
into offence is essential 147 

^ — ^5. 476-5 — Refusal by Assistant 
Sessions Judge to make complaint under 
S. 476 — Appeal to the Sessions Judge 
lies 192 

— r“5. 488 — Compromise of proceedings 
under S. 488— Enforcement of compro- 
mise is within jurisdiction of civil Court 
and it cannot be incorporated in order 
of Magistrate 776(2} 

^""'“5. 488 — **In the whole*' do not 
mean that Rs* 100 is maximum limit 
for all dependants together 406 


cused from prosecution so that his evi- 
dence might be available against other 
accused — Such person is competent wit- 
ness in law 148a. 

5. 526 — Transfer of case to another 

Magistrate after hearing principal pro- 
secution witnesses — Accused not claim- 
ing de novo trial — Conviction of accused 
by new Magistrate*-*Conduct of trial is 
not satisfactory 5825 

^ 5. 523-5— Revision in High Court 

from order of Judge of Andamans for 
reduction of sentence is not subsequent 
stage of case 240a 

-5. 528-5 — Construction favourable 

to accused should be adopted 2406 

5. 537 — Complaint under S, 498, 

Penal Code, by person other than hus- 
band — Court's leave must be obtained — 
Absence of such leave is not cured by 
S. 537 880a 

5. 537 — Particulars should be given 

in charge 6766 

S«, 537, 233 and 236 — Twodistinct 

offences included in charge in alternative 
— Case not coming under S. 236 — Defect 
is mere irregularity and not illegality 

eiec 

5,537 — Failure to record reasons 
for not requiring complainant to execute 
boijd is material irregularity not cur- 
able by S. 537 433(1) 

Ss, 540 and 342 — Failure to follow 

provisions of S. 342 vitiates trial 347n 

5. 561-^4 — S. 661 -A does not add to 

powers of High Court— Inherent power 
does not inolnde power to review order 
made in criminal appellate' jurisdiction 

870/ 

Criminal Trial 

* High Oourt Bench acting without 

jurisdiction — Only remedy is to move 
Local Government 870e 

Disoassioa as to whether a retracted 

ooDfession was voluntary or nbt — It ifi 
desirable that jury are out of Coart and 
aooused examined in their abseooe as to 
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Crimin«l THaf 

what took place between police and ac- 
eased ^ 836 

Presumption of innocence — Quilt of 

accdsed must be established by relevant 
'evidence by prosecution — Onus of proving 
general isshe never shifts from prosecu- 
jbion 800a 

- — Magistrate should discountenance 
methods by prosecution adopted to ob- 
tain conviction by hook or crook 6006 
“To base conviction on retracted con- 
fession there must be corroboration for 
the confession SB 747c . 

Verdict of jury and conviction of 

accused — Foreman of jury convicted of 
having taken bribe — Verdict and convic- 
tion cannot be sustained 639 

— s—Conviction — Nature of proof neces- 
sary stated 603c 

Prosecution is not under obligation 

to call all relevant evidence and pre- 
sumption under S. 114, Ulus, (g), Evi- 
dence Act, need not be raised simply be- 
cause prosecution does not call certain 
witnesses 600 

Sentence — It is true that ignorance 

of law is no excuse, but it should be, 
in awarding sentence, taken into con- 
sideration . 3326 

Authority of Corporation to refuse 

license can be questioned by way of de- 
fence in criminal Court 243d 

Objection to admissibility of evi- 
dence cannot be taken in appeal 190a 

Evidence — Irregularity in search 

does not affect admissibility of property 
found 187c 

Where first statement requires cor- 
roboration from independent sources, 
such corroboration cannot be sought in 
accomplice’s evidence recorded in Ses- 
sions Court 146a 

Jurisdiction — Commander of 

steamship complaining against members 
of crsw of rioting and causing grievous 
hurt while on high seas — Processes not 
served as accused were not to be found 
on addresses given — Subsequently ac- 
cused surrendering themselves — Case 
transferred to Third Presidency Magis- 
trate — Third Presidency Magistrate bad 
jurisdiction to proceed with trial al- 
though there was no evidence showing 
that accused were in Calcutta when com- 
plaint was made 145 

rlo dealing with trials of criminal 

cases extraneous considerations are to be 
cxclikled 36d 


Crininal Trial ^ 

Sentence — Tender agA^y itself la 

not suflBoient to mitigate pnisbnspnt — 
It should be considered with^other cir- 
cumatanoes FB Ic 

Cot tom 

— ‘Proof — Judgments are instances 
where the custom has been asserted 767d 

* Profits a prendre — Claim lending 

to destruction of sabject- matter over 
which it is claimed is unknown to law 
and custom supporting it is bad and un- 
reasonable 539a 

Essentials for validity stated 639c 

Damages 

Suit for — Work done against railway 

company — Defendant not producing rele- 
vant material for ascertaining measure- 
ment — Plaintiff’s claim will not fail for 
mere non- proof 165a 

■ — Suit for — Claims for work done and 
reimbnrsement for expenses incurred for 
being ready for other promised work are 
maintainable _ 1666 

Debtor and Creditor 

Creditor becoming hair to debtor or 

vice versa — Two interests are merged 

865rf 

Decree 

^ Execution — Decree transferred to 

another Court for executioU'^-Execution 
application dismissed — Subsequent appli- 
cation in original Court before return of 
decree with certificate of non-satisfaction 
by Court to which it had been trans- 
ferred does not save limitation 906 

Execution — Execution by assignee 

of decree-holder — Order for sale made in 
lifetime of latter — Legal representative 
of decree-holder cannot contend that exe- 
cution cannot proceed for entire sum 

B65c 

Execution — Minor — Minor not re- 
presented in suit, but represented by 
guardian in execution proceedings — Sale 
held is not valid 627c 

Execution — Executing Court in a 

proceeding for execution of decree cannot 
consider whether the decree as it standa 
is defective or faulty 4966 

Execution — Decree for specific per- 
formance of contract — Defendant to exe- 
cute kobala by accepting balance of price 
from plaintiff within a certain period, in 
default Court to execute and register ko- 
bala of sale on behalf of defendant on 
plaintiff s depositing balanqe amoumt — 
Default in first part of decree — Default 
by whom committed is immaterial and 



aUBJBOT INDBX. 1933 CALOaXTA 


Decree 

pfainfciif can^exeoafce second part of 
decreOr- ^ 496c 

— Execution — Sale — Question of adequa- 
cy of price fetched — Most material evi- 
dence is collection papers relating to 
property sold SB 4866 

Construction — Beasonable construc- 
tion should be put 329a 

Liability under — Decree against 

managing committee of school is binding 
on school and can be executed against 
assets of school — Members paying debt 
are entitled to be indemnified out of 
assets of school 3296 

Validity — Decree valid when passed 

— Subsequent legal amendment does not 
make it invalid 321a 

Setting aside — Falsity of ol&inj or 

perjured evidence is no ground 274a 

* Setting aside — Fraud — Plaintifif 

giving wrong address of defendant, but tak- 
ing no part in service of summons — Service 
is not deliberately suppressed nor is de. 
cree obtained oy fraud 2746 

Value of — Decree for rent not exe- 
cuted — Probative value to prove posses- 
sion is small 222i 

Deed 

Eecitals — Alienation by limited 

owner— Becitals cannot solely be relied 
on for proving necessity 900d 

—Covenants, the breach of which 
entails a forfeiture, miAt always he 
strictly construed. 890c 

Construction — Sufficient description 

of property — Further incomplete descrip- 
tion should be disregarded. 535 

— Construction — Provision for dehaheba, 
and if income increases for feeding 
students, does not make endowment a 
public one. 5196 

Construction — Some rules stated 

381 

Recitals — Evidentiary value of, en- 
unciated , 222d 

Construction — Decisions in other 

oa8e*a do not afford sufficient guidance 72c 
Divorce Act (4 of 1869) 

Enquiry of domicile on legal princi- 
ples is necessary. SB 524 

S. 10— Unnatural offence — Charge of 

— Some corroboration is necessary 12a 

S. 10 — Discretion of Court — When 

should bo exercised — Principle stated — 
Discretion was exercised against dissolu- 
tion ' 126 

S, 14 — Separation deed condoning 

misconduct — Subsequent suit for disso- 


Divorce Act 

lution of marriage — Wife oannot rely on 
misoonduct prior to separation deed 388a 

S, 66 — Unsuccessful appeal by wife 

— Husband need not pay costs to wife — 

3886 

Easements 

Suit for — Necessary parlies — All, 

persons interested in servient' tene- 
ment are not necessary parties Persona 
entitled to present possession however 
is necessary party. 882 

Easements Act (5 of 1882) 

S. 16 — Immemorial user or lost 

grant must be pleaded to obtain relief — 
Plea of long user — Inference of lost 
grant may be drawn 2156 

S. 18 — Suit by persons on his own 

behalf and on behalf of villagers, for de- 
claration of right of way claimed 
as customary right — Evidence let ' in as 
to use of path way for over 20 yearsfrom 
time immemorial — What is proved is 
customary right and not mere easement 

573 

S. 18 — Market franchise — No such 

right ex sts in Bengal 348c 

Ejectment 

Profits a prendre — Claim loading to 

destruction of subject matter over which 
itia claimed is unknnwn to law, and cus- 
tom supporting it is bad and unre^ison- 
able , 539a 

Election 

^ Judgment-debtor depositing money 

in Court to set aside mortgage sale — 
Attaching creditors of decree-holder 
purchaser by order of Court with^ir awing 
part of deposited amount — Decree- 
holder not consenting — Decree, hulder 
can challenge validir#y of deposit — De- 
posit is not decree and E. 53, Civil P. 0., 
does not apply- Sale should not be con- 
firmed unless mortgagee decree-holder 
refunded amount withdrawn 39a 

Emergency Powers Ordinance (2 of 1932) 

Nature ol — Ordinance 2 is special 

law for purposes of Limitaiion Act, 

S. 29 124a 

Another meaning not to be given on 

grounds ol hardship ^ 124c 

S, 28 — Conviction under, is nob 

illegal for want of finding whether act is 
done in furtherance of movement pre- 
judical to puMic safety 186 

S?. 32, 37 and 52 — Trial by S[;ecial 

Magistrate — Approver 'tendered pardon 
— Committal to Sessions is not com- 
palaory — Ordinance prevails over Or/mi-r 
nal P. 0.. 8. 337 (2.A) ^ 637 



Subject Inpix 

Emergency Powers Ordinance 

■ S. 34 — Limitation Act (1908), S. 6 

— S. 6 applies to appeals from special 
Judge under Ordinance (2 of 1932), S. 34 
• . 124g 

* Ss. 39, 34,45 and 52— Conviction 

and sentehce passed by special Magia< 
Jbrat'e under Ordinance — Appeal after 
period of seven days fixed by S. 39 
Court has no power to extend time under 
Limitation Act, 8. 6 ^ 1246 

jS. 47 — Conviction under, is not 

illegal for want of finding whether act is 
done in furtherance of movement pre- 
judical to pahlio safety * 180 

S. 51 — S'^ssions Judge has no power 

of revision and cannot refer case under 
Criminal P. C. (189^^), 8. 438 4015 

—rS. ■ 51 — Whether High Court can 
exeroise power of superintendence 
(Quaer^ 401c 

iS. 51— Scope “S. 51 does not take 

away right of Special Magistrate to try 
ease simply because first Magistrate does 
not wish for good reasons to try the case 
or is unable to try the case 124/ 

Evidence 

- — V^lue — Witness — Junior muktear 
and young man — That is no reason by 
itself for discarding his evidence 7696 
Evidence Act (1 of 1872] 

S. 13— Judgment declaring person 

to be auction purchaser though not inter 
partes is admissible 2226 

Ss. 13 and 43 — Decrees, not inter 

partes, are not evidence save under 
Ss. 13 and 43 21c 

S. 15 -- Accused charged under 

S. 409, Penal Code— Plea of bona fide 
payment to wrong persons under mis- 
apprehension — Evidence of other trans- 
actions of conversion of money to per- 
sonal use is not admissible i36a 

S. 15 — Conduct alleged and proved 

against accused susceptible of more than 
one interpretation Evidence of similar 
acts admissible to show systematic con- 
duct 136c 

Ss. 24 aiid 26 — Statement of ac- 

cueed that confession was m>-de of free 
will does not relieve Court from con- 
sidering whether confession should he 
excluded undp.r 8. 26 on other grounds 

SB 7476 

S, 24 — Superior officer holding out 

inducement to subordinate — Confession 
by kitter cannot bo used 644 

-i — 24— Confession of accused caused 
by inducement, threat or promise — 


31939 Oalcutta 91 

Evidence Act ^ 

Judge has to decide admisell^lity of such 
oonfessiou — If he coneide\ it wdmis- 
sible, he must point out to jury that 
admissibility of evidence does not mean 
that it is true and that it is for jury to 
accept or reject it I87ct 

^ — S. 25— Confessional statement not 
used as such may be used to show that 
accused gave diff6rent version to Court 
and police 308c 

S. 26— Statement of accused that 

confession was made of free will does 
not relieve Court from considering whe- 
ther confession should be excluded under 
S. 26 on other grounds SB 7476 

Ss. 26 and 27 — Statements made by 

accused to daroga showing place in 
jungle where occurrence took place are 
not admissible being confession made to 
police ofiQcer while in custody — They are 
not made admissible by S. 27 1466 

8s. 27 and 26— Statements made by 

accused to daroga showing place in 

jungle where oocuirence took place are 
not admissible being confession made to 
police officer while in custody — They 
are not made admissible by 8., 27 1466 

^ S. 27 — Police officer interviewing 

person charged with offence of being in 
possession of cocaine and walking with 
him to place pointed out by him where 
cocaine was discovered — Accused Held to 
be under police custody and statements 
held admiass 'le under S. 27 148c 

S. 30 — Corroboration of retracted 

oonfdSsioD — Corroboration must come 
from independent witne.^s and not from 
evidence of accomplices 6a 

Ss. 32 (6) and (6) — Horoscope — 

Horoscopu prepared by person having 
special means of knowledge of date of 
birth of piirticular person and who being 
dead oanni t be examined is admissible 
under S. 32 (5) though net under S. 32 
(6) 51 

— S. 36 — Renners map — Bennel's map 
indicates correctly the course of rivers, 
but it oannrrt be regarded as giving cor- 
rectly the direction of villages 222k 

S. 42 — Judgment declaring person to 

be auction- purchaser though not inter 
partes is admissible 2226 

— Ss. 43 and 13— Decrees not inter 
partO'^, are not evidence save under Ss. 13 
and 43 ,210 

S. 65 — Object of bond partly to stifle 
criiiiinal prosecution — Lender, party to 
object, is not entitled to any relief— 
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Epidence Acl , 

Whether SM^ndary eyidenoe is admis- 
sible kQuaefi) 196a 

S. 74— Letter forwarding proceed- 
ings of public meeting is not public docu- 
ment 812& 

S, 77 — Proof of entry in public docu- 
ment should be either by producing the 
document or certified copy — Proof of 
ownership of car is by producing register 

176a 

S. 77 — Register of motor vehicles 

showing name and address of owner if 
conclusive against person having same 
name and address — (Quaere) 1785 

S, 80 — Depositions can be proved 

only under S. 80 and only when taken 
according to law 1905 

S. 87 — Bennel's map — Bennel's map 

indicates correctly the course of rivers, 
but it cannot be regarded as giving cor- 
rectly the direction of villages 2225 

S. 91 — Document creating lease not 

admissible for want of registration — Oral 
evidence as to terms is not admissible 

612c 

S. 91 — Object of bond partly to 

stifle criminal prosecution — Lender, 
party to object, is not entitled to any re- 
lief— Whether secondary evidence is- 
admissible (Quaere) 196a 

S. 92 — Written contract cannot be 

varied by local custom 772a 

— -aS. 101 — Onus of proof is on him who 
claims right on lost grant 539/ 

S. 101 — Suit for ejectment after no- 
tice under S. 49, Begal Tenancy Act, on 
ground that defendants are under-raiyats 
— Onus is on defendants to prove the 
right of occupancy or permanent right 
and not on plaintiff to prove that they 
are under.raiyats 459 

S. 101 — Onus immaterial when all 

relevant facts are before Court 2905 

S. 114 — xAccount suit — Account 

hooks in possession of defendant — Proce- 
dure to be followed indicated 4615 

^ S, 114, Illus. (b) — Oo-accused 

against whom charge is unconditionally 
withdrawn is more reliable witness than 
accomplice under conditional pardon 1485 

S. 114, Illus. (b) — Corroboration of 

retracted confession — Corroboration roust 
come from independent witness and not 
from evidence of accomplices Ga 

114, Ji/tts. (e) — Officia^cta — Pre- 
sumption cannot supply deficienoy in 
proof 3476 


Eridence Act 

S. 114, lllas, (e)— Secretary to Gov- 
ernment signing petition is preinmed to 
be acting within authority 1185 

S. 114, Ulus, (g) — Prosecution is not 

under obligation to call all relevant evi- 
dence and presumption uuder S. 114, . 
Ulus, (g), Evidence Act, need not be 
raised simply because prosecubion does 
not call certain witnesses 600 

S. 115 — Estoppel -^Permanent lease 

— Document unregistered — Tenant be- 
lieving that he had obtained permanent 
lease building permanent Sjruotures — 
Landlord can evict tenant only paying 
tenant money spent by him on ground of 
equitable estoppel " 

S, 115 — Two appeals heard tojjether 

with consent of parties — Ko party can 
subsequently complain that he has bsen 
prejudiced by appeals being heard toge- 
ther 319^2 

S. 115— Af executing will on 11th 

April 1868 — Government promissory 
notes given to wife B, on her death to 
daughter D and on her death to daugh- 
ter’s sons — D having two sons K and J 
— K predeceasing both B and D — D who 
died after B making will of all her pro- 
perties but not mentioniug promissory 
note—/ taking conveyance from K's son 
regarding all properties in 1901 — In 1922 
K*8 son executing in very general terms 
deed of release in favour of J's wife to 
whom J by his will had given his proper- 
ties in ooQsideration for certain gift made 
by his wife — No mention of promisory 
notes even in this deed — Fact of promis- 
sory notes not disclosed to K*s son 
till 1922— In 1926 K's son suing to re- 
cover his half share in them — Will of M 
created gifts in praesenti and hence £* and 
J took vested interest— who was living 
after testator’s death got absolute estate 
though enjoyment of it was postponed 
till death of B and D— Hence his right 
was not defeated though he predeceased 
B and D— Art, 120, Lim. Act, applies to 
suit — K's BOD could claim advantage of 
S. 18, Lim. Act. since J who was his co- 
partner fraudulently concealed from him 
existence of promissory notes — Dead of 
release did not relinquish S’sson’s'right 
to promissory notes — K's son was not 
estopped from claiming bis share in , pro* 
miasory notes ^53a 
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Evidence Act 

* 8. 116-Oivil P. 0. (1908), O. 91, 

]^r. 63 and 89 — Judgment-debtor depo- 
siting .money in Court to set aside mort- 

p^age sale— Attaching creditors of decree- 
holder purchi^Ber by order of Court with- 
drawiug part of deposited amount — 
^Decree- holder not consenting — Decree- 
holder can challenge validity of deposit 
— Deposit not decree and B. 53 does not 
apply — Sale should not ha confirmed un- 
less mortgagee decree-holder refunded 
amount withdrawn 39a 

S, 126 — Muktear in possession of 

draft of incomplete statement but not 
meant to be fil^d can claim privilege 5a 
S. 133 — Where first statement re- 
quires corroboration from independent 
sourSes, such corroboration cannot be 
sought in>accomplice’B evidence recorded 
in Sessions Court 146a 

>S. 133 — Corroboration of retracted 

confession — Corroboration must come 
from independent witness and not from 
evidence of accomplices 6a 

* S. 135 — Bight of defence to cross. 

examine prosecution witnesses in the 
order it wishes — Discretion of Court 
should be exorcised in favour of defence 

189 

S, 164 — S. 164 whether applies 

to criminal proceedings — Quaere 65a 

^ S. 164 — Production of document 

for inspection is not contemplated — 
Notice and oall for production can be 
mado'-Accusad not producing document 
after notice can uss it to cross-examine 
complainant 655 

— ’^S. 167 — Scope — Trial Court convict- 
ing accused on evidence part of which 
has been wrongly admitted — Sessions 
Court excluding wrongly admitted evi- 
dence upholding conviction on remain, 
ing evidence — Trial taking course subs- 
tantially different from that contempla- 
ted by law by admission of large body 
uf inadmissible evidence -^Case is outside 
S. 167 and should be sent back for retrial 

1365 

Execution 

Application for final decree is not 

application in execution proceedings 

' 798a 

Validity — Execution against dead 

juilgment-debtor in ignorance of his 
death is not bad if legal representatives 
lire brought on record subsequently 
• J 6846 

* Decree binding — Executing Court 

1933 luiexes (Cal.) — 5 & 6 


Execution 

cannot go behind decree and ^lestioQ its 
validity except when lack of ju^sdiciiott 
is obvious — Decree against person u&ddr 
disability without proper representation 
cannot be challenged on that ground In 
execution 8S. 

Execution Sale 

Court has no jurisdiction to sell 

properties of persons who are not parties 
to proceedings or properly represented 
— Such sales are nullity 6275 

Executor 

Executor accepting probate does not 

divest himself of that office after estate 
has been made over to beneficiaries 820a 

Debtor appointed executor and aooep. 

tance of office by him on death of testa- 
tor — Debtor is disekarged from debt but 
it forms an asset of estate 8205 

One Executor may sue another exe- 

cutor 820c 

Assets not included in affidavit of 
assets coming into hand of executor 
after grant of probate cannot be said to 
be comprised in grant 820d 

Mortgage by executor as executor — 

Failure of mortgagee to scrutinize will 
does not amount to constructive notice 

429a 

Executor taking money for himself 

— Court has power to pass interlocutory 
order directing him to bring amount in 
Court or furnish security 286a 

Executor being also residuary lega- 
tee taking money for himself before pay. 
ing debts and legacies is breach of trust 

2865 

Explosive Subitencei Act (6 of 1908) 

S.4(5) — Shots and arsenic supplied 

for only one bomb to be tested without 
endangering human life — Act is in fur. 
theranoa of conspiracy and accused is 
guilty under S. 4 (b) SB 747(2 

Fishery 

Custom as to — Mere payment of a 

fee does not convert customary right 
into a license if custom is otherwise good 

5395 

Tenancy lis to — Bent being paid 

aocording to number of persons thateaoh 
holder of kheo may employ is unknown 
to 1 iw 339e 

Permanent right — Holding where 

permanency is not the universal and 
intergal incident — Mode of proving per. 
manency stated 539^; 

-Fishing dona under leave. and licen- 
se — No question ef limitation or aiverse 
possession arises 539A 



Subject Index, 

FUhery 

• Tidal W tidal and navigable river 

can be prj^d by express or presumed 
gran^ froO Grown 222a 

Possession— Conduct of proprietor 

must be considered in determining pos- 
session 222c 

Fraud 

^ — Plaintiff giving wrong address of 
defendant hut taking no part in service 
of summons — Service is not deliberately 
suppressed nor is decree obtained by 
fraud 2746 

General Clauiet Act (10 of 1897) 

Ss. 6 and 30 — Detention in Jail 

under conviction after ordinance expiry 
is not illegal 516e 

Government of India Act (1915 5 and 6 
Geo 5 Ch 6 1) 

jf: S. 72 — Sentences under Ordinance 

are not intended to expire with the 
Ordinance 280c 

“S. 72 — Ordinance once issued may 

be repeated 278a 

S. 108— It is under ordinance- mak- 
ing power of Governor-General to alter 
and amend Letters Patent 364a 

— — S. 107 — Whether High Court can 
exercise power of superintendence — 
Quaere 401c 

S, 107 — Power of superintendence 

not repealed by S. 39 of Ordinance (11 of 
1931) 1326 

5. 107 — “Superintendence” — Mean- 
ing and nature of, explained 132c 

S. 107— Limit upon to be enforced 

under S. 107 li2d 

S. 107 — Prohibition and mandamus 

are not the sole forms of superinten- 
denca 132c 

S'. 107 — Power of superintendence 

should be exercised upon judicial princi- 
ples 132/ 

S, 107 — Conviction by Special 

Magistrate acting under Bengal Ordi- 
nance — Prisoner, ignorant, complaining 
after seven days that the Magistrate 
had no jurisdiction — Objection should 
he entertained I32g 

—(1919. 9 and 10. Geo 5. Ch 101) 

S. 49 (l) — Secretary to Government 

signing petition is presumed to be acting 
within authority 1186 

B. 107 — Contempt of Commissioners 

Court — High Court has jurisdiction to 
entertain application llOc 

High Court 

— ^Ohief Justice has no greater judicial 
powers ,8706 

^ High Court Bench acting without 


1933 Calcuita 

High Court 

jurisdiction — Only remedy is to move; 
Local Government 670e 

High Courts (Indian) Act (1861, 24 and 25 
Vic. Ch. 104) 

S. 15 — Prohibition and* mandamus^ 

are not the sole forms of superintendeooe 

132e 

Highway * 

Obstruction — Individual can sue for 

removal of obstruction without special 
damage 884 

Alienation by widow for legal neces- 
sity — Reversioner cannot recover proper- 
ty by offering to pay purchaser amount 
raised 900& 

Alienation by limited ‘•owner — Reci- 
tals cannot solely be relied on for prov- 
ing necessity 900^^ 

Hindu Law 

Alienation, widow — Permanent sub- 
lease by Hindu Widow — No legal neces- 
sity — Sub-lease bona fide — Under- raiyat 
acquiring occupancy right by custom 
during widow’s lifetime — He is protect- 
ed from eviction by reversioners GlOa 
Alienation — Widow granting per- 
manent lease in excess of legal necessitv 
— Thi& fact in itself does not prove fraud 

610 ^ 

— — Dayabhaga school — Stridhan Ayau- 
taka — Daughter’s son does not include 
step-daughter’s son — Latter is not pre- 
ferential heir to brother’s son 858 

Gift — Unborn person — A gift cannot 

be made to person unborn at the time of 
the gift 529^ 

Gift — Construction — Rule as to 

laid down— Gift may be valid as to per- 
sons qualified to take as gift though not 
by iuheritance 529^- 

^ Joint family — Coparceners are not 

* necessarily partners in other coparce- 
ner’s business 15Jd 

Partition — Agreement to keep some 

properties joint — Whole partition depen- 
ding upon common use of such pro- 
perty — Parties are estopped from suing 
again for partition of properties kept 
joint — Rule of perpetuity is not offen- 
ded 892: 

Religious endowment — Shebaitship 

— Succession — Rules laid down in the 
case of Tagore v. Tagore apply to it 5296 

Religious endowment — Shebaitship 

— Succession — Provision for succession 
of some heirs to exclusion of others is 
invalid . 529c^ 

Religious endowmeut — Family i^ol 

— Whether the endowment can be set 
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Hln^u Law 

aside by ooDsent of all parties interested 
— 'Quaere 295b 

— — lieligious endowment — Consent 
p%eoree does- 'not terminate debuttar 
character if eucb estate is not repre- 
sentedi 295c 

• — ^Religious endowment — Idol is not 
perpetual minor 295e 

■^"—Religious endowment — Family idol 
— No presumption that settlors ever in- 
tended that family ceremonies, as the 
income increased, should become more 
and more expensive 295h 

Religious ^ endowment — Shebait — 

Provision for "residence is valid — But 
ultimate direction to build for heirs is 
for benefit 9 f heirs 295i 

fteligious endowment — Construction 

— No absdlute interest held created in 
favour of deity but only charge for 

worship and upkeep 295; 

Religious endowment — Perpetual 

minority of deity is not under Hindu 
law — Valid contract on behalf of deity 
is capable of specific performance 109c 
— Religious endowment — ' Pujari — 
Property alloted to pujari in lieu of 
wages is debuttar and cannot be aliena- 
ted by him 44a 

Religious endowment — Pujari — 

Failure to carry out the duties but 
wiling to work as such — He should be 
allowed to continue 445 

Succession — Dayabbaga — Btepbro. 

tber is preferred to nephew i 622a 

■ Widow — Alienation — Onus is on 

alienee to prove necessity — Alienee 
must act honestly and make due 
inquiries 900c 

Will — Deeds must be construed, so 

far as is possible, in accordance with 
Hindu law 529a 

Will — Construction — Settlers held 

to have attempted to provide for sue- 
cession to shebait office — No gift over 
held created — Gift held to be of 'un- 
certain and shifting character 529/ 

Will — Daughters — Presilmption 

No presumption in regard to a daughter 
that in every oaf e she takes less than 
what would be taken by male 72b 

Hindu WilU Act. (21 of 1870) 

Will — Executed after 1870— Cal- 
cutta view stated 234a 

Income-tax Act (11 of 1922) 

*"■“ 1 — S,.10 (2) — Whether payment is 
capifel expenditure depends on nature 
of business of payer and other reflated 


Income* tax Act a 

factors — Money paid by ompany in 
lump sum as oompensation fon losf of 
agency to avoid future revenue expen* 
diture as commission is not capital ex* 
penditure 777a 

S. 10 (2) (ix) — Expenditure need 

not be made with' view to produce pro- 
fits in year of account '777c 

S. 18 — Payment made for some 

improper or oblique purpose outside 
course of business mauagement — Deduo- 
tion of such amount is not permis- 
sible 777b 

S. 31 — Deduction improperly al- 
lowed — S. 34 is applicable to put right 
assessment — Obiier 777 d 

Infolvency 

* Decision in insolvency proceedings 

does not operate as res judicata in 
subsequent suit 673 

Defendant depositing amount with 

plaintiff’s pleader under Court’s order — 
Deposit subject to result of pending 
action — Subsequent insolvency of defen- 
dant — Plaintiff is entitled to deposit in 
preference to general creditors 625 

^Judgment — Effect of subsequent 

order vacating former one is that former 
was not law when made 547 

—Composition dead — Balance of amount 
left with trustee after paying creditors — 
Trustee can pay such balance to debtor 

387 

Insurance 

^ — Fire- -Renewal is fresh contract 
— Property burnt between date of expiry 
and date of renewal — Company is not 
liable 170 

Interprelation of Statutes 

Plain and grammatical ineaning 

should be given effect to 9195 

Duty of Courts — Courts have to 

administer law as they find it 919ri! 

Enactment specially criminal one, 

ought not to be construed so as to give it 
restrospective effect unless such intention 
is clear from language used 7325 

Heading should not be taken at foot 

of letter 609o 

Technical language has technical 

meaning 4676 

Retrospective effect should not ^ be 

given to statute so as to impair existing 
right unless language of sthtute ex- 
pressly says .80 ^ SB 435fl 

Buies regarding construction of word 

stated 

Meaning of language must be deter- 
mined 3225 
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, Interpretati^ of Statute! 

QoDBtj^fcion — True meaning of pas- 
sage may he found by comparison wifch 
ofcher provisions 283Z^ 

Penal Statute — Penalties under 

statute are not affected by repeal of 
statute 280& 

Penal statute — Rule laid down 280d 

Bye-laws of regulations framed under 

statute should be supported unless mani- 
festly unfair or unreasonable 243c 

Another meaning not to be given on 

groun'ls of hardship 124c 

Land Acquisition Act (1 of 1894] 

S. 16— Sale of Tauzi after acquisition 

by Collector — Compensation for acquisi- 
tion of proprietary and ganti interest 
goes to original proprietor — Otherwise it 
goes to auction-purchaser 622a 

jS. 18— Proceedings before Calcutta 

Improvement Tribunal under S. 18, Land 
Acquisition Act, instituted subsequent to 
title suit — Whether civil Court can 
invoke S. 10, Civil P. 0. 887i 

S. 18 — Person making reference must 

adduce evidence showing his interest 21a 

S. 18 — Person claiming permanent 

interest as tenure bolder under zaminda^ 
contending that zamindar is only en- 
titled to compensation to 'extent of 
amount he agrees to grant abatement of 
rent — Burden of proof is on tenure holder 

216 

Ss, 23 and 24— Right in owners of 

holders of interest to compensation as at 
date of declaration is not created 5226 

S. 23 — Compensation — Tenancy land 

— True test of, is to ascertain market 
velue of land and then to apportion' 
amongst persons having different interests 

312a 

S. 23 — Valuation of plot close by is 

DO basis of valuation of land far apart 

312o 

S, 23 — Belting "system — System de- 
pends OD variety of facts-^It cannot be 
apj)lied where land is sold by bigbas 
or acres 25a 

S. 23 — Income-tax return oannot be 

relied on in determining rental value of 
buildings 256 

S. 80 — Compensation awarded to 

kheraji hrahmottardars for acquisition 
— Minerals not acquired — No abatement 
of rent claimed — Zamindar is not en- 
titled to parMcipate in compensation 767 

Landlord and Tenant 

Third person in pursuanoe to settle- 
ment from landlord dispossessing tenant 


ld33 Oaloutta 

Landlord and Tenant 

— Suit by tenant for recovery of posses- 
sion is governed by Bengal Tenancy Act 
(1885), Sch. 3 698a 

Proposed user likely to render land 

temporarily unfit — Injunction may be 
issued 8906 

Suit for rent by cosharer landlord 

— Other cosharer refusing to be joined as 
co-plaintitf — Denial of plaintiff's title by 
both tenant and cosharer not impleaded 
as co-plaintiff — Question of title can be 
decided 824a 

Tenant holding over for a number 

of years — His son claimingcto be on land 
on payment of rent is not in position 
of trespasser and suit for ejectment is 
governed by Court. fees Act- (18?0), 
S. 7 (9) (o) ^ 8226 

Tenant allowing decree for ‘^rent for 

entire holding to be passed in simple 
rent suit is not barred by res judicata 
from raising plea of dispossession sub- 
sequently in another suit 793 

—Compensation awarded to kheraji 
hrahmottardars for acquisition — Mi- 
nerals not acquired — No abatement of 
rent claimed — Zamindar is not entitled 
to participate in compensation 767 
Agricultural tenancy — Notice of ter- 
mination need not expire with the end 
of the year 745 

Kaami jote is applicable to raiyat 

or a tenure-holder 682a 

Estoppel — Essentials are that re- 
presentation must be believed by tenants 
and it must be consistent with docu- 
ment creating tenancy 6826 

Parent holding an agricultural one 

— Tenancy created before Bengal Ten- 
knoy Act for residential purposes to non- 
agriculturist — Permanent lease granted 
by under-raiyat — Lease is governed by 
Transfer of Property Act and not Bengal 
Tenancy Act 643 

Occupancy holding — Land over 

which right of occupancy can be ac- 
quired by tenant should be land used 
for agricultural or horticultural purpose 

5906 , 

Rent — Doctrine of suspension of 

rent — Nature explained 566a 

Rent — Doctrine of suspoosion of 

rent — Buies regarding scope of doctrine 
mentioned 5666 

Zamindar carving out tenure— He 

is competent to interpose botweemhim. 
self and his tenants an intermbdidte 
holder 543 
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Landlord and Tenant 

’ Rent — Suit for — Flainliff registered 

under Land Begistrati on Act — He alone 
Qan maintain suit . 527b 

— Abandpument — Mere non-payment 
of rent doei^ not prove abandonment of 
tenant 477^ 

— Gift of ocoupanoy holding without 
consent of landlord — Landlord is not an- 
titled to eject transferee 377 

Rent — Change to kind from money 

— Evidence to prove change must be 
given 3196 

Plea of suspension of rent on ao- 

countof dispossession by landlord — Onus 
is upon tenant to prove dispossession 
and not upon the landlord to prove res- 
toration .vhere finding in previous suit 
wa9 that tenant was dispossessed by 
landloril 290a 

1\( lit — Suit for — Claim of abatement 

cannot be decided in abseuce of all ten- 
ants as parties 182 

Tt^pjuro holder claiming particular 

interest — Murden of proof ison tenant 21d 
Land Tenures 

Utbandi — Position' prior to 1928 

was precarious 609a 

Utbandi — General conception of 

such holdings enunciated 6096 

Utbandi — No notice is necessary — 

Tenure is not governed by T. P. Act, S. 
106 609c 

Le 

Uonstruotion — ICajasliwa ' includes 

cess — Gees whether appropriated by 
Government or District Board makes no 
difference 027c 

Legal Practitioner 

Admission on point of law is not 

binding on bis client 513a 

Legal Practitioners Act (18 of 1879) 

S. 12 — ''Defect of character” in- 
cludes also such defect in pleader’s 
character which renders him unfit to be 
member of his profession — Conviction 
for offences committed in connexion with 
civil disobedience movement involves 
serious defect of character and action 
can bo taken under S. 12 731 

S. 14 — S. 14 is material even in pro- 
ceedings in revenue office 344a 

S. 14 — Irritation or disappointment 

is no justification for casting imputations 
on integrity of officer of Court 3446 
Letters Patent (Cal) 

CL 12- “Malicious prosecution — Cri- 
minal proceedings started at D against 
p«rso)i residing at C — Summons served 
at 0 and damages occurring at C— Court 


Letters Patent ^ 

at C has jurisdiction to ent 4 ||iteiii suit for. 
damages. ♦ 706 

GL — Land partly within and 

partly without local limits — Each defen- 
dant need not be interested in land with- 
in jurisdiction 295a 

CL 16— Whether order in claim case 

is judgment — Quaere 7156 

'—CL 16 — Appeal— Final decree for 
mortgage— Order to sell without reserve, 
is not appealable 5046 

It is under Ordinance-making power 

of Governor-General to alter and amend 
Letters Patent 364a 

Limitation Act (9 of 1908) 

— CoQstruotioti — Strict grammatical 
meaning of words is the only safe guide 

4226 

Applicability — Provisions of Act ap- 
plicable — English decisions need not be 
referred to 325a 

Another meaning not to be given ou 

grounds of hardship 124c 

S. 5— Memorandum of appeal filed 

without stamp and out of time by 21 days 
— Time should not be extended, even 
though litigant was pardanaehin lady 

7966 

S. 5 — Extension of time — Held on 

facts that time cannot be extended 462 

jSs. 5, 3 and 29 — Time for appeal 

fixed by S. 33 (2), Bengal Emergency 
Powers Ordinance, 1931, cannot be ex- 
tended by S. 5 132a 

S. 5— Ordinance (2 of 1932), Ss. 39, 

34, 45 and 52 — Conviction and sentence 
passed by Special Magistrate under Ordi- 
nance — Appeal after period of seven 
days fixed by S. 39 — Court has no power 
to extend time under Limitation Act 
S. 6 1246 

S. 5 — S. 5 applies to appeals from 

Special Judge under Ordinance (2 of 1932). 
S. 34 mg 

S. G — S. 6 does not apply to proceed- 
ings to obtain final decree in mortgage 
suit 508a 

S. 10 — Person not accepting shebait- 

ship — His possession is not tainted with 
fiduciary relationship and is adverse to 
deity 295r2 

S. 10 (aa amended in 1929)— She- 

bait’s possession cannot be adverse 295/ 

^ aS. 14, KxpL 1 — Plaint ordered to 

be returned to be filed in proper Court — 
Time between date of order and date 
when plaint is ready for return should 
be excluded 914 
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« Limitation A-rt 

l^nd 29(0) 'Has amended by Act 
10 <ff 491/2) — Beogoil Tenancy Act (8 of 
1885 as amended by Ae of 4 of 1928 ) Ss. 
174 and 185 — S. 18 Lim. Act applies to 
application under S. 174 7825 

S, 18 and Art. 120— If executing 

will on 11th April 1868 — Government 
promissory-notes given to wife B. on her 
death to daughter D and on her death 
to daughter's sons — D having two sons 
K and J — K predeceasing both B and 
D — D who died after B making will of 
all her properties but not mentioning 
promissory-notes — J taking conveyance 
from K*s son regarding all propertieq^ in 
1901 — In 1922 K's son executing in very 
general terms deed of release in favour 
of J's wife to whom J by his .:will had 
given his properties in coDsideratit>n for 
certain gift made by his wife — No men- 
tion of promissory-notes even in this 
deed — Fact of promissory notes not 
cisclosed to K*s son till 1922 — In 1926 
K’s son suing to recover his half-share in 
them — Will of M created gifts in prae- 
senti and hence K and J took vested in- 
terest — K who was living after tes- 
tator's death got absolute estate though 
enjoyment of it was postponed till death 
of B and /^ -“Hence his right was not 
defeated though he predeceased B and D 
— Art. 120 applied to suit — K's son 
could claim advantage of S. 18, since J 
who was his co-partner fraudulently con- 
osaled from him existence of prom ssory- 
notes — Deed of release did not 'relin- 
quish K*s son’s right to promissory-notes 
'—K's son was not estopped from claim- 
ing his share in promissory-notes 253^ 

S. 18 — What consitutes fraud and 

effect of fraud explained 25dc 

S. 19 ^Acknowledgment of time-bar- 
red debt — Implied promise inferred from 
such acknowledgment is not cause of 
action for suit nnless there is express 
promise to pay debt ^ 658 

19, 20 and 29 (as amended by 
Act 10 of 1922)^8. 29 does not cut down 
whatever is provided by special or local 
law either by express words or clear in- 
tention 90c 

Ss. 19 and 20 — Bengal Tenancy Act 

(1885), Ss. 184, 185 and Sch. 3 — Oases 
under Sch. 3 between 1922-28 are gov- 
erned by Ss. 19 and 20 9Qd 

— 19--: Acknowledgment — Letter 
addressed by lessee to lessor held to be 
acknowledgment 90c 


1933 Calcutta 

Limitation Act 

Ss. 20 and 21 — Authority need not 

be special one for payment of particular 
loan . 826a^ 

S. 20 — Payment of principal by"" 

mortgagor after transferring portion 
of mortgaged property extends limita- 
tion against transferees 3255 

S. 20— Payment of interest by one 

brother — Authority to pay on behalf of 
other brother must be proved to save 
limitation as against him 2685 

Ss. 20, 19 and 29 (as amended by 

Act 10 of 1922) — S. 29 does not cub 
dbwn whatever is provided by spscial or 
local law either by express words or 
clear intention 90c 

S. 21 — Debt due by twp. brothers 

alioted to one at partition — Paymenl of 
interest by one of them will fiot save 
limitation as against other unless such 
member is authorised to make such pay- 
ment 8265 

S. 21 (2) — Gases of joint debtors 

should bo considered separately 90a 

^ S. 26 — Fishing right through hired 

men cannot be acquired by prescription 

639d 

5. 28 — Joint shebaits dividing do- 

buttar property between them — Bent 
and profits applied by them to their own 
purposes — Still idol’s right is not ex- 
tinguished 295g 

S. 29— Ordinance (2 of 1932) — Na- 
ture of — Ordinance 2 is special law for 
purposes of Limitation Act, S. 29 124a 

Ss. 29, 19 and 20 (as amended by 

Act 10 of 1922) — 8. 29 does nob cut 
down what is provided by special or 
local law either by express words or 
«olear intention 90c 

Art. ll.il— Civil P. 0. (1908), 0. 21 

Br. 97 and 103 — Execnting Court not 
giving delivery— R. 97 does not apply 

2465 

Art, 13 — Provincial Insolvency Act 

(1920), 8. 4 (3) — Order under S. 4 (3) — 
Subsequent suit to declare title to pro- 
perty declared to be sold is not governed 
by Art. 13 263 

Art. 49 — Art. 49 does not apply 

where half share in movables is sought 
to be recovered by declaration of title 

2535 

•Arts. 66 a7id 116 — Application under 

O. 34, R. 6, Civil P. 0., is governed by 
Art. 116 •268a 

Art, 89 — Refusal may be ii/feri5dd 

from circumstanoes, and failure to 00m- 



Subject 

XimiUlion Act 

ply wibh definite demand may sometimes 
amount to refusal 204^ 

0 ^^Art. 51 — Art. 91 has no application 
Inhere deed* challenged is neither exe- 
outed by plainMff nor by one under 
^ ^hom* he claims — But it applies where 
he has to set it aside before getting any 
relief 8126 

Arts. 113 and 116— Purchaser agree- 
ing to release property of mortgage — 
Purchaser failing to do so — Suit by ven- 
dor on such covenant is governed by 
Art. 116 — And if it is specific perform- 
ance by Art. U3 641a 

Art. 116 and 113 — Purchaser agree- 
ing to release property of mortgage — 
Purchaser failing to do so — Suit by ven- 
dor on •such covenant is governed by 
Art. 116 — And if it is specific perform- 
ance by Art. 113 641a 

Art. 116 — Application under 0. 34i 
R. 6, Civil P. C., is governed by Art. 116 

268a 

Arts. 120 and S. 18 — M executing 

will on 11th April 1868 “ Government 
promissory notes given to wife J3, O'l her 
death to daughter D and on h-r death 
to daughter's sons — D having two sons 
K and J — K predeceasing both B and D 
D who died after B making will of all 
her properties but not mentioning pro- 
missory notes — J taking conveyance from 
A^s son regarding all properties in 1901 — 
In 1922 A' 's son executing in very gene- 
ral terms deed of release in favour of J’s 
wife to whom J by his will has given 
his properties in consideration for cer- 
tain gift made by his wife — No mention 
of promissory notes even in this deed — 
Fact of promissory notes not disclosed 
to Zi’s son till 1922— In 1926 Z's son 
suing to recover his half share in them 
Will of M created gifts in praesenti 
and hence K and J took vested interest 
N who was living after testator's 
death got absolute estate though enjoy, 
inent of it was postponed till death of B 
an.1 Hence his right was not defeated 
though he predeceased B and D—Art. 
120 applied to suit — A’s eon could claim 
advantage of S. 18, since J who was his 
co-partner fraudulently oonoealed from 
him existence of promissory notes — Deed 
of release did not relinquish A’s son's 
^‘ight to promissory notes — A's son was 
no! esllopped from claiming his share in 
promissory notes < 263a 


1933 OaZiCUTTA M 

Limitation Act 

Art. 132— Mortgagee awfle of j>nr- 

ohase of equity of redemptioir bqt nob 
impleading pnrohaser in mortgage euit 
brought more than 12 years after due 
date — Equity of redemption wholly un- 
represented in suit — Purchaser in exe- 
cution of mortgage decree gets no title 
to property and has no remedy against 
purchaser of equity of redemption 912 

Art, 142 — Trespasser's declining to 

vacate land in spite of demands of owner 
amounts to open dispossessidn 414 

Arts. 142 and 144— No dispossession 

or disoontinnance— Suit for posseesioa 
by plaintiff is governed by Art. 144 and 
not by Art. 142 102/ 

Art. 144 — Person not accepting she- 

baitship — His possession is not tainted 
with fiduciary relationship and is ad- 
verse to deity W&d 

^Art. 144 {as amended in 1929) — She-. 

bait’s poBsessioQ cannot be adverse 293/ 

Art, 144 — Joint shebaits dividing 

debuttar property between them— Bent 
and profits applied by them to their own 
purposes — Still idol's right is not extin- 
guished 29dp 

Arts. 144 and 142 — No dispossession 

or disoontmuance — Suit for possession 
by plaintiff is governed by Art. 144 and 
nob by Art. 142 102/ 

AH. 156 — Time for filing appeal from 

preliminary decree runs from date of 
preliminary decree and not from that of 
final decree 796a 

Art. 166 — Actual notice to set aside 

sale received — Absence of formal notice 
is no bar 886a 

Art. 166 — Notice of motion filed 

within limitation — Application is then 
held to be in* time 8866 

Art. 180— Application for delivery 

of possession by auction purchaser — 
Sale confirmed — Appeal preferred against 
order dismissing application for setting 
aside sale — Time runs from appellate 
order— Appeal held maintainable all 

^ Art. 181 — Suit on mortgage by next 

friend of minor— Ptelimiuary decree — 
Death of next friend — No new next friend 
appointed — Application for passing of 
final decree by miuor within three years 
of attaining majority but three years after 
expiry of period of grace is in time 5086 

Art.lSl — Deposit of sale price • by 

auction- purchaser — Decree holder draw- 
ing. amount due to him — Excess amount 
due to judgment-dobtor in Court deposit 
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r Limitation i^t 

— gale m aside — Avot ion- purchaser 
witPfdrawing money in Court deposit — 
Order setting aside sale set aside on ap- 
peal~~Suit by judgment-debtor for resti- 
tution of money drawn by auction-pur- 
chaser — Limitation is three years from 
date of such order 422a 

Art. 181 — Mortgage — Application 

for personal decree — Limitation is 
governed by Art. Ibl 251a 

Art. 181 — Interpretation — Art. 181 

is a residuary article adopted to many 
different classes of applications 25ld 

Art. 182— Judgment-debtor entitled 

to rai^e plea of limitation but not doing 
so — He is precluded from raising this 
plea at subsequent stage of execution 
proceedings 855 

Art. 182 — Execution — Validity — 

Execution against dead judgment-debtor 
in ignorance of his death is not bad if 
legal representatives are brought on re- 
cord subsequently 6845 

Art. 182 — Through mistake of Court 

decree dated wrongly — Application barred 
from correct date but within time from 
mistaken date — Execution held to be in 
time 239 

^ Art. 182 (5) — Decree transferred to 

another Court for execution — Execution 
application dismissed — Subsequent ap- 
plication in original Court before return 
of decree with certificate of non-satis- 
faction by Court to which it had been 
transferred does not save limitation 906 
Mahomtf'dan Law 

Alienation — Guardian — De facto 

guardian cannot alienate minor’s pro- 
perty, but minor can ratify aliention on 
becoming major 102^ 

Dflbt — Liability — Suit' against heir 

in possession of assets of debtor without 
joining others — Decree can be enforced 
against entire assets in bands of heirs 81 

Divorce^- Mahomedan may divorce 

wife at bis mere whim 276 

•—Divorce— Talak by written instru- 
ment is valid, notwithstanding that it is 
not brought to notice of wife 27g 

Divorce — Marriage is purely civil 

contract — Terms of kabinnama must be 
construed in same way as provisions in 
any other kind of contract 27^ 

—Gift — Possession as the nature of 
subject of gift is capable of is Bufficient 
—Equity -of redemption jn usufructuary 
mortgage can be subject of valid gift 

785a 


Mahomedan Law r, 

-Gift— Gift may be validated by ob- 
taining possession subsequent to gift 7856 

Marriage — Dissolution — Proper 

cedure is to file suit for dissolution *'67 
marriage according to law • 630 

Eeligious endowment — Custom of 

appointment of khadem by election by Ve-* 
sidents and sanction from zamindar — 
Elected man is to be regarded as duly 
appointed unless zamindar refuses sane- 
tion 739a 

Eeligious institution — Female is not 

excluded from holding religious office un- 
less duties of office cannot, be performed 
by her or by her deputy — Onus c£ p^'ov- 
irg that she is precluded from holding 
office lies on person who pleads ^ such 
execlusion 7396 

Wakf — Wakf for mainthnance of 

settlor's family is valid provided there is 
ultimate gift of substantial portion of it 
to charity 7i6a 

— r“Wakf — Ultimate gift to charity must 
be implied from terms of document — 
14/16th8 of income for raaintenanee of 
family without mention of ultimata gift 
to charity on failure of descendants — 
Wakf is invalid 7106 

Wakf — Construction *“ Principle 

stated 102 a 

-Wakf — Mere declaration of wakif 

extinguishes his rights in wakf property 

1026 

Wakf — Validity established — Whe- 
ther acted on or not is immaterial 102c 

^ Wakf — Family settlement made 

after wakf cannot affect wakf property 

102^i 

Malicioui Prosecution 

Proceedings under S. 470, Criminal 

P. C., although in civil Court are crimi- 
nal proceedings 909a 

Warrant issued and executed — Pro- 
ceeding constitutes prosecution 9096 

Whether proceedings might not be 

considered prosceution before issue or 
execution of warrant— Owaere 909c 
— —Sanction' obtained by individual 
without reasonable cause and by false 
evidence— Prosecution is by individual 
though Judge has granted 'sanction and 
filed complaint 909r/ 

Orders granting sanction set aside on 

appeal — Proceedings terminate in favour 
of plaintiff as required by law 909e 

Maxims 

‘‘Act of Court Bhall prejiMioff no 

man” — Through mistake of Court decree 



BUBJECSTtIlfPEX. 1688 CAtCDJSA #1 


Maxinig 

dated wrongly — Application barred from 
correct date but within time from mis- 
tal^en date — Execution held to be in time 
• ^ 239 

Medical Pegrees Act (7 of 1916) 

— ; — Ss. 4 and 5 — Accuhed leading people 
to believe that his college was allopathy 
college and issuing allopathic diploma is 
guilty under S. 5 456 

Merchant Shipping Act (21 of 1923) 

S, 63— Complaint under Merchant 

Shipping Act cannot be dismissed under 
Criminal P. C. (1898), S. 203 647 (l) 

Merger 

Dehter and Creditor — Creditor be- 
coming heir to debtor or vice versa — Two 
interests are merged 865e2 

JMesrke Profits 

PiaintliT precluded from obtaining 

khaS pcsseflsion — Decree for mesne pro- 
fits can be allowed 554c 

Claim for mesne profits against tres- 
passers — Nature of decree to be passed 
indicated 554d 

Minor 

Minor not represented in suit but 

represented by guardian in execution pro- 
ceedings — Sale held is not valid 627c 

Ratification — Sale in execution of 

rent decree obtained against person while 
minor — Surplus of sale proceeds 'allowed 
to be taken in execution of subsequent 
rent decree after attaining majority — 
Sale must be regarded as ratified 627cf 
Mortgage 

Application for final decree is not 

application in execution proceedings 798a 

Final decree based on valid and 

operative preliminary decree cannot be 
void 7986 

Suit by mortgagee — Purchaser of 

part of equity of redemption not implead<- 
ed — Purchaser of mortgaged property 
in execution cf mortgage decree can 
bring a suit for possessiou and get decree 
subject to right of redemption by the 
purchaser of equity of redemption 728 

Subrogation — Subsequent mortgagee 

paying off prior mortgage is , subrogated 
to position of prior mortgagee 482c 

Mortgage debt is payable where 

mortgagee resides in absence of contract 
to contrary 3796 

Costs in mortgage suit are to be re- 
garded as liquidated amount 2516 

Rights of mortgagee — Mortgaged 
pitoperty purchased by two persons — 
Bight to possess property is. with prior 


Mortgage 

purchaser whether he is^riOr or bnblie- 
qneat mortgagee ^ ^ 181a 

—Rights of mortgagee^-^PniaDe ' mort- 
gagee is entitled to sale of property even 
though sold in execution of decree ob- 
tained by first mortgagee in suit to which 
be was not party 1816 

Movables subsequently brought 
on premises can be validly hypothecated 

me 

Motor Vehicloa Act (8 of 1014) 

-—“Rules under — Register of Motor 
Vehicles showing name and address of 
owner if conclusive against person hsving, 
samh name and addresk— '(Quaere) 1786 
MuMolman Wakf Act (42 of 1923)^ 

S. 3 — Wakf In which whole of ulti- 
mate benefit is not reserved for ppor or 
for other religious purpose comes under 
Act of 1923 and not under Act of 1913 

681 

Muaaalman Wakf Validating Act (6 of 1913) 

S, 3 — Ultimate gift to charity must 

be. implied from terms of document— 
14/16thB of income for maintenance of 
family without mention cf ultimate gift 
to charity on failure of descendants 
— Wakf is invalid 7166 

S, 3 — Wakf in which whole of ulti- 

mate benefit is not reserved for poor or 
for other religious purpose comes under 
Act of 1923 and not under Act of 1913 

581 

Navigable River 

River to be navigable must be navi- 
gable tbrougbont the year for ordinary 
boats for commercial pnrposes 615a 

Test of public navigable river sta- 

ted 6156 

Gonstruction of bridge at point when 

obstruction stated 815c 

Negotiable Inatrumenta Act (26 of 1881) 

S. 28 — Executant describing himself 

as agent — Words are only descriptive — 
He must sign for or oii behalf of his 
principal if he is acting as an agent 660 
OathaAct (10 of 1873) 

— Sx. 8 and 9 — Special oath can be 
administered under S. 9 only when initi- 
ative comes from parties 116 

Occupancy holding 

—Occupancy right U right of property 
in land and is devisable by will— Ab- 
sence of provision in Tenancy Act does no£ 
prohibit right of bequest 908 

Partition 

Whether suit for parfcitron dees or 

does not abate after preliminary decree 
— Quaere 6966 
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Occupancf Holding 
— 'Prelimingfy decree passed — It is 
not CodVt's dfuty to see that preliminary 
decree is carried into effect 696^ 

^ Improvements to joint property by 

one co-owner creates equity in favour 
of co-owner making improvements 
which is met by allotment of improved 
share — Where partition by metes and 
bounds is impossible compensation in 
money is due for enhancement in value 
by reason of the improvements— Inquiry 
must be by Court 602 

Partition Act (4 of 1893) 

S. 4 — Transfer is used in same sense 

as in Transfer of Property Act 467n 
S. 4 — Surrender explained — Sur- 
render by tenant of non- transferable 
tenancy is not transfer within meaning 
of 8. 4 / 4B7(? 

Part Performance 

Begistered kabuliyat to pay rent at 

certain rate — Agreement to reduce rent 
and realization of reduced rent — Tenant 
is entitled to pay only reduced rent even 
though no registered patta is taken from 
landlord 393a 

Penal Code (45 of 1860) 

S, 4 — Commander of steamship 

complaining against members of crew of 
rioting and causing grievous hurt while 
on high seas — Processes not served as 
accused were not to be found on addres- 
ses given — Subsequently accused surren- 
dering themselves — Case transferred to 
Third Presidency Magistrate — Third 
Presidency Magistrate had jurisdiction 
to proceed with trial although there was 
no evidence showing that accused were 
in Calcutta when complaint was made 

145 

8. 25 — "Defraud explained 366(i 

^ S. 34 — Two persons found together 

— Arms found on one of them — Other 
is not guilty under Arms Act (1878), 
S. 19 (f) ,, 132& 

Ss, 52 and.186 — Nazir ordered to 

give'possession of land to decree holder 
-^Failure of judgment-debtor tc remove 
hut standing on land — Removal effected 
by Nazir's men — Objection by judgment- 
debtors — Accused have no right of pri- 
vate defence and are guilty under S. 186 
‘ 469 

S, 53— Sentence — Tend re age by it- 
self is^not sufficient to mitigate punish- 
ment — It ‘should bo considered with 
other circumstances FB ic 

Ss. 99, 52 and 186 — Nazir ordered 


Penal Code 

to give possession of land to decree- 
holder — Failure of judgment-debtor to 
remove but standing on land — Beoid^l 
effected by Nazir's men — Objection by 
judgment-debtor— Acaused have no right 
of private defence and are guilty under 
S. 186 469 

S, 109 — Illegal omission has refer- 
ence to intention of "aiding the doing 
of a thing" 366 

S. 109 — Accused president of 
pnblio meeting — "Volunteer" at meeting 
sounding bugle inspite of order not to do 
so given by police officer — Accused taking 
no steps to prevent him from sounding 
bugle though police order giveu within 
his hearing — He refusing to dUclosp 
name and address of bugler hence was 
charged with abetting — Accused efected 
president just before meeting having no 
previous knowledge that bugle was to be 
blown — Charge of abetting held not es- 
tablished 36c 

S. 115 — "Express provision" in 

S. 115 refers to S. 121 or S. 131 and net 
to S. 117 47a 

S. 115 — Abetment need not be of 

offence by particular person against 
particular person 476 

Ss. 117 and 120-7?— Charge under 

both Ss. 117 and 120.B is not wrong 

603a 

Ss.liO^Band 117 — Charge under 

both Ss. 117 and 120.B is not wrong 

603a 

S. 120-5— Introduction of 8. 120-B 

to justify joint trial when justified 
stated 6036 

S. 124-il— Article read as whole re- 

fefring to Indian Government is within 
^mischief of S. 124-A 141 

S. 124-il — Indictment against Im- 
perialism which was used in an inter- 
changeable sense with Government — 
S. 124-A applies if hatred or dis&atisfac- 
tioo likely 140a 

S. 124.il — Senrence — Circulation of 

paper and age and education of accused 
are consideratioDS 1406 

S. 145 — Congr 0 i*s processionists re- 
fusing to take different route and refus- 
ing to disperse — Oonviotion under S. 146 
is proper 361a 

S. 153-il — Criticism of British Im- 
perialism hut no promotion of class 
hatred — 3. 163.A does not apply, lB9 

8. 182 — Information reported td be* 

false by police— Warrant under S. 182 
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PenAl Code 

issued — Naraji petition against report of 
police — Court ought to entertain peti- 
utioB and dispose of it before trial under 
S.^5i , 614 

S, lte2— Evidence of both parties 

heard — Oonviction is not illegal merely 
' because accused is not given opportunity 
to prove .truth of his case S32a 

5. 186— Nazir ordered to give pos- 
session of land todecree-holder-^Failore 
of judgment-debtor to remove hut stand- 
ing on laud — Removal effected by 
Nazir 8 men — Objection by judgment- 
debtor— Jujigment-debtor's party has no 
right of private defence and members 
are guilty under S. 186 469 

— S, ,188 — Magistrate cannot make 
mandatory order directing party to do 
some ftct — He can only make restrictive 
order — Conviction for'disobeying such 
order is unsustainable 724 

S. 193—Divorce proceedings bet- 
ween husband and wife — Complaint of 
theft against wife by husband of certain 
sum of money — Statement of husband 
in examination that he got such money 
from certain lady as loan — Examination 
of lady aod isolated question put to her 
regarding money among several other 
questions — Denial of alleged i payment of 
loan by lady — Criminal proceedings 
should not be taken against husband 
merely on answer of this isolated ques- 
tioQ 606(2) 

S. 215— Screening or attempting to 

screen is not ingredient of offence— 
Proviso, is exception to general rule, and 
burden of proving that case comes with- 
in it is on defence 599 

S. 294.4— Irish Sweep Stake tickets 

containing proposals for payment of 
different sums to holders of tickets 
— Publishing such report held came 
within S. 294.A 332a 

Ss. 302, 392 and 396— Accused com- 
mitting robbery charged under S. 396 — 
Number of accused less than five — 
Charge under S. 396 split up and treat- 
ed as charge under S. 302 together with 
charge under 8. 392 — Aocusad convicted 
of murder — Conviction held illegal 

SB 294a 

Ss. 302 and 396 — ’Charges under 

S. 302 is not minor to that under S, 396 
' SB 2946 

— 304 — Charge in case under S. 304 
Stating that person in possession of pro- 
party about which fight took place is 
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Penal Code 

not guilty of any offetf incorredt 

’ • 2426 

S. 307 — Person pursued by con- 
stables turning round and firing at them 
— Offence under S. 307 is committed 

354c 

S. 312— Intention to commit crime 

alone or intention followed by prepare - 
tion is not sufficient to constitute at- 
tempt — Intention followed by prepara- 
tion ani any act towards commission of 
offence is soffioient to constitute at- 
tempt 693 

S. 342— Wide construction must 
be given to sub.S. (2) — Arrest after one 
hour of olosing cf Court at place not on 
way to person's residence— No expla- 
nation how hour was spent— Persona 
arresting canuot be convicted under 
S. 342 11 

S. 354— (Per J aci, /.)— Intention to 

outrage or knowledge that assault is 
likely to outrage modesty of girl is 
necessary under 3. 354 — (Per M. G. 
Qhose, J.) — Offence under S. 364 can be 
committed on girl of five and half years 
though she has not developed sense of 
modesty 142 

-* — Ss. 359 an4 362— Two distinct offen- 
ces included in charge in alternative — 
Case not coming under Criminal P. G. 
S. 236— Defect is mere irregularity abd 
not illegality 676c 

Ss. 359 and 362 — Accused separa- 
tely charged with kidnapping and abduo- 
tion can be tried for each of such offen- 
ces at one trial 676d 

^ ^ ■■ — S. 366— j** Sod need to illicit in- 
tercourse" is not limited to inducing 
girl to surrender chastity for the first 
time — Proof of girl's life pure from un- 
lawful sexual intercourse at the time of 
kidnapping is necessary — Mere fact of 
her previous unlawful sexual intercourse 
is immaterial as she may have resumed 
purify at the time 7186 

— S. 866— Married girl seized, taken 
away and raped — Charge under S. 366 
for kidnapping or abduction — S. 236, 
Criminal F. G., has no application 676a 

*Ss, 366 and 368— Accused charged 

for both kidnapping and abduction — 
Separate charges are necessary 563a 

— Ss. 36G and 368— Joint trial o/ ac- 
cused charged with abduction alone and 
accused charged with both abduction and 
kidnapping is irregular 5636 
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Penal Code 

— S. 366-il^— Accused iaduoing girl 
befcwedn 16'to 18 years without force or 
fraud to go from any place with intent 
to have illict intercourse with himself 
is not guilty of any offence SG2 

Si. 368 and 109 — Trial of two per- 
sons under S. 3G8 and S. 368/109 — No 
direction to jury as to contradictory 
statements of girl seduced — Gases of 
both not dealt with separately — Abettor 
not shown to have guilty mind — Con- 
victions were set aside 718a 

S. 375 — Statement of complainant 

that she has been raped — Jury should 
be warned, as a matter of practice, 
thatcomplainant’sevidence should not be 
accepted unless corroborated by inde- 
pendent evidence ^ 833 

S, 376 — Charge of rape— No plea of 

consent — Direction that age or cousent 
of girl need not be considered is misdi- 
rection 606(1) 

Ss. 392, 396 and 302— Accused com- 
mitting robbery charged under S. 396 — 
Number of accused less than five — 
Charge under S. 396 split up and treated 
as charge under 8. 302 together with 
charge under S. 392 — Accused convioted 
of murder — Conviction held illegal 

SB 294a 

Ss, 396, 302 and 392— Accused com- 

mitting robbery charged under S. 396 — 
Nunaber .of accused less than five — 
Charge under S. 396 split up and treated 
as charge under S. 302 together with 
charge under S. 392— Accused convicted 
of murder —Conviction held illegal 

SB 294a 

S. 405— S. 405 does not apply to 

partners 582a 

S. 409 — Prosecution must prove 

misappropriation — Onus never shifts 

aooc 

S. 409 — Accused charged under 

S. 409 — Plea of bona fide payment to 
wrong persons under misapprehension — 
Evidence of other transactions of con- 
version of money to personal pse is not 
admissible 136a 

S, 411 — Accused found in possession 

of stolen revolver long after theft— Con- 
viction under S. 411 is not proper 594c 
S. 415 — Ingredients for offence men- 
tioned 366c 

S. 420— Accused wearing khaki dress 

tbreatbning^ to take complainant to 
thana for extortion — Accused not police 
officer nor saying so, but complainant 


Penal Code 

given to understand that he is — Decep- 
tion w*a8 proved 308& 

*S. 468— Offence by party to jgjvv^^ 
proceedings — Document given, id evi-r* 
dence in suit — Complaint of ci/il Court 
is necessary 481a 

Ss, 497 and 498 — Validity of marri-' * 

age challenged — Factum of marriage as 
well as. strict observance of custom or 
law applicable must be proved 8d0c 

— S. 498— Complaint under S. 498, by 
person other than husband — Court’s 
leave must be obtained — Absence of 
such leave is not cured by <^8. 537, Cri- 
minal P. C. 880a 

S. 498 — Knowledge that woman is 

married is essential - * 8805 

^ S, 498— Complaint by fajihor of 

g\rl under 8. 498— No circumstances in 
existence justifying complaint by father 
instead of husband — Complaint could 
not be entertained H4(l) 

S, 499 — Pleader asking question 

under instruotions in cross-examination 
cannot be convicted under S. 500 es- 
pecially when no malice is admitted to 
have existed 185 

Ss, 506, 117 and 120.B — Charge 

under both Ss. 117 and 120-B is not 
wrong 603a 

Ss, 506 and 120-B — Introduction of 

S. 120.B to justify joint trial when 
justified stated 6035 

S. 511— Intention to commit crime 

alone or intention followed by prepara- 
tion is not sutficienttoooDstitute attempt 
— Intention followed by preparation and 
any act towards commission of offence is 
sufficient to constitute attempt 893 

Pleadings 

Pleadings in mofussil should be 

liberally construed 215a 

Belationship of parties is to be de- 
termined from real contract A.04a 

Alluvion and diluvion — Suit for 

newly formed chur lands — Pleadings 
should not be strictly construed 199a 

Ordinarily, defendant is not allowed 

to set up oounterclaim in answer to 
plaintiff's claim 27a 

Police Act (5 of 1861) 

S, 30 (2)— Notice requiring conve- 
ners to apply for license whether valid 
^Quaere 353a 

^ Ss, 34 and 30 (2) — Ordinary ipem- 

bers of procession cannot be' convicted 
under S. 30 (2> — Mere fact that they 
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• Police Act 

headed procession and were garlanded !b 
not sufficient 3636 

«»«Poy^isioii 

^CTLufjlandB^-Possessionis with title- 

holder * 1996 

Posfoifory Suit 

• Suit for khas possession — Death 

of plaintiff and substitution of two per- 
sons as heirs— Court subsequently find- 
ing that other heirs are not on record — 
Duty of Court enunciated 498o 

Practice 

Appeal — Effect of findings of fact of 

trial Court should not be minimized 
• 449a 

Decree — Application for final decree 

is not application in execution proceed- 
irflgs ’ ■ ^ 798a 

Decree — Amendment — Mistake in 

High Court decree found after confirma- 
tion by Privy Council — Mistake was 
corrected by High Court 335 

Duty of Court— Court must shorten 

litigation and preserve rights of parties 
- 5346 

Duty of Court — Court has to look 

to matter from strictly legal point of 
view and not from religious or ethical 
point of view 27e 

Evidence— Account suit — Account 

books in possession of defendant — Pro- 
cedure to be followed indicated ^ 4616 
Evidence — Evidence taken on com- 
mission need be formally tendered at 
trial to be treated as evidence in ease 

4126 

^ Expiry of ordinance— Detention in 

jail under conviction after ordinance ex- 
piry is not illegal 516s 

——Judgment — Suspicion is no ground 

6896 

Judgment — Effect of subsequent 

order vacating former one is that former 
was not law when made 547 

■—Legal representative — Substitution 
of legal representatives of defendant — 
Application for — Not only oauss title 
should be corrected but plaint also 
should be amended showing how legal 
representative is responsible for claim' 

314 

New plea — Objection as to prayer 

for discovery not taken in grounds of ap. 
peal in lower appellate Court — It cannot 
be taken in second appeal 865/ 

— VNew plea — Objection as to want of 
fd 4 iVe not taken in Court of first instance 
cannot ba raised in appeal 809a 


Practice 

—New plea — New poilt cannot be 
taken in second appeal * 2646 

Process fee — It is function of jndK 

oial officer only to deal with travelling 
allowances S44o 

Remand— Retrial— Two rent suits 

decreed — {lOwer appellate Court remand^ 
ing suits for retrial but making retrial 
deiMDdent upon plaintiff paying costs 
within two months from arrival of re- 
cord in trial Court— Costa not deposited 
within given time' but allowed to be de- 
poaitla subsequently— In one case de- 
posit allowed to be taken out by defen- 
dant, and also to be retaroed at defen- 
dant’s risk— Retrial held conditional 
and as costs were not paid in time suits 
stood dismissed — Although in one case 
deposit was allowed to be taken out and 
returned, that mistake could not revive 
suit once dismissed 83a 

Remand —Retrial — Although ordi- 
narily one can rely upon Court and its 
clerk being safficiently diligent to give 
notice when record is returned, duty of 
making inquiry is on party 836 

Subsequent events— Events subse- 
quent to delivery of possession must be 
considered 534a 

Subsequent events — Court must 

shorten litigation and preserve rights of 
parties 5346 

Trial— Pieoe-meal trial of suit— It 

depends on facts and ciroamstanaes of 
each particular case 5696 

Witness — Trial Court has discretion 

in matter of recalling witness for farther 
examination 8S5a 

PratcriptioB 

Onus of proof is on him who claims 

right on lost grant 639/ 

Preiidency Towns Insolvency Act (3 of 1909) 
— S. 13— Creditor’s petition — Onus of 
proving ability to pay debts is on debtor 

417a 

S. 13— “Ability to pay debts" — 

Meaning explained 4176 

Ss, 17 and 69 (2)— Member entitled , 

for provident fund only on retirement or 
discharge— Alienation of interest in pro- 
vident fund during service entailing for- 
feitura — Insol venoy of member on his 
own petition during service and vesting * 
of rights in Official Assignee is voluntary 
alienation 70Ia 

-S. 17 — Prior adjudioation under 

Provincial Insolvency Act passed by 
Delhi Court— Subsequent order of ad- 
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46 

Prffidency Towls Insolvency Act 

judication un&r Presidency Towns In- 
solvency Act by Calcutta Court — Act of 
insolvency relied on by Calcutta peti- 
tiouing creditor prior to adjudication 
order in Delhi — Prior order in Delhi 
vested property of insolvent — Unless that 
order was dislodged proceedings under 
later order would be of no effect 116 

Sj. 23 and 41 — Annulmentlof adjudi- 

cation on failure to apply for discharge 
— Fund vests in Official Assignee for be- 
nefit of creditors 386 

Ss. 27 and 28 — Court should^ not 

lightly dispense with public examination 
of debtor 129a 

Ss, 28 and 38 — Court should inves- 
tigate into conduct of debtor before an- 
nulling his adjudication 1296 

—5.128— 'Debtor's duty while subffiit- 
ting composition scheme stated 129c 

^ 5. 36 — Court has power to examine 

witness or insolvent himself after dis- 
charge 699a 

5. 36 — S. 36 applies also to any 

member of public w^ can give informa- 
tion regarding insolvent’s property 6996 
5. 61 — Prior adjudication under Pro- 
vincial Insolvency Act passed by Delhi 
Court— Subsequent order of adjudication 
under Presidency Towns Insolvency Act 
by Calcutta Court — Act of insolvency 
relied on by Calcutta petitioning ciedi. 
tor prior to adjudication order in Delhi — 
Prior order in Delhi vested property of 
insolvent — Unless that order was dis- 
lodged proceedings under later order 
would be of no effect 115 

S. 52 (2) — Member entitled for pro- 
vident fund only on retirement or dis- 
charge — Alienation of interest in provi. 
dent fund during service entailing for- 
feiture — Insolvency of member on his 
own petition during service and vesting 
of rights in Official Assignee is voluntary 
alienation 701a 

5. 52 — Pawnor in possession of goods 

agreeing to be trustee of plaintiff — Goods 
pledged to defendant— Defendant acting 
bona fide and without knowledge of trust 
— Pledge is valid — Insolvency of pawnor 
— Plaintiff is not entitled to recover 
goods 366a 

* 5. 108 — Administration order under 

— Estate vests in Official Receiver im- 
mediately 208 

Preaa Emergency Powers Act (23 of 1931) 

^ S. 2 (6) — "Public news” — Mean- 

ing explained — Information conveyed 


Preis-Emergency Powers Act 
by phptograpbs regarding Chittagong 
armoury raid held to be public news and 
person in whose possession they 
found for distribution held guilty ' 4o8 
5. 4 — Whether editor har contra- 
vened S. 4 depends on particular facts 

SB 7546 * 

—5. 4 — Effect and not merely mean- 
ing of words used is to be considered 

SB 7540 

5. 4 (l) (as amended by Act 23 of 

1932). — News item held did not come 
within Sub-01, (f) ' SB 764a 

S. 4 (l) — Omission to specify sub- 

clauses does not make order vague 

SB 764(1 

5. 16— Order of forfeiture eihould 

not be passed in absence of person who 
has custody and control of press * 7926 
—5. 17 — Search and seizure without 
search-warrant are illegal — Magistrate 
cannot pass forfeiture order ou report of 
such search 792a 

^ S, 23 — Newspaper describing 

agency which has opposed and humilia- 
ted India and has been persecuting her 
by keeping her under subjection — These 
expressions can refer only to Government 
— These expressions are therefore objec- 
tionable under S. 23 2786 

Prevention lof Molestation and Boycotting 
Ordinance (5 of 1932) 

5. '4 — Picketing illustrated 333a 

5, 4 — Conviction under — Sentence 

of fine is necessary 3336 

Principal and Agent 

Executant describing himself as 

agent — Words are only descriptive — He 
must sign for or on behalf of his principal 
if Jhe is acting as an agent 660 

Nature of proof of implied authority 

of agent to settle lease indicated — Other, 
wise principal is not bound 1096 

Principal and Surety 

Surety for appearance of judgment- 

debtor — Appearance by judgment-debtor 
aud payment of part of deoree-debt and 
acceptance of such amount by decree- 
holder’s pleader — Surety is discharged 

337 

Prebate and Administration Act (5 of 1881) 

8s, 60 and 69— Only some persons 

mentioned as relatives of testators — 
Names of some relatives omitted— Omis- 
sion amounts to sufficient defect so as to 
revoke probate 74 

Provident Fund 

Member entitled for provident 

fund only on retirement or discharge — 
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Provident Fund 

AlieDatioD of interest; in provident fund 
during service entailing forfeiture-^In- 
Bolveooy of members on bis own petition 
service and vesting of rights in 
OffioialSussignee is voluntary alienation 
^ 701a 

— ^Bule restricting right of member of 
provident fund to transfer interest 
in such amount is void 7016 

Provincial Insolvency Act (5 of 1920) 

S. 4 (3) — Order under S. 4 (3) —Sub- 
sequent suit to declare title to property 
declared to be sold is not governed by 
Limitation Act (1908), Art. 13 363 

* S. 9, CL (c) — Act of insolvency is 

committed when petition is filed by deb- 
tor and petition by creditor must be filed 
within three months from such date 

664a 

* *S, 9, CL (e) — Act of insolvency 

under Gl. (e) occurs when property is sold 
and not when sale is confirmed 5646 

S. 21 — House not declared by insol- 

vent as asBet— Dispute between creditor 
and insolvent as to whether it belonged 
to insolveni: or his wife — House cannot 
he attached under S. 31 76 

* S. 38— Proposal for .composition 

scheme filed before the order of adjudi- 
cation cannot be put into operation after 
the order of adjudication is passed 

‘495 (8) 

S, 51 — Assets realized in execution 

sale pending adjudication application — 
Application dismissed— Subsequent ap- 
plication for adjudication — Section has 
no application 651 

^ S. 52-^ExeGUting Court should not 

confirm sale if it is appraised of insol- 
vency 661 

S, 63— Burden of proving want of 

good faith is on receiver 689a 

S. 76— Petition by creditor — Prayer 

to join oodebtors — Other creditor 
allowed to intervene as creditor but his 
debts not proved— Prayer disallowed— 
Intervenor is aggrieved party 151a 
S. 75 (3) — Admission of and pro- 
ceeding with appeal is grant of leave 

1616 

Provincial Small Cause Courts Act (9 of 1887) 

S. 25— Olaim for arrears of monthly 

rent — Separate suits cannot be brought 
for different periods so as to bring each 
suit within jurisdiction of Small Cause 
Court— If cause of action is split up and 
^wo'suits are brought one of them must 
be dismissed 831 


Provincial Small Causa CoilrU Act , § 

^ 8. 25 — Oinissiom to consider 

material evidence or evident mintake in 
appreciation of-evideoce causing substan- 
tial injustice justify revision 501 

S. 27 — Small Cause Suit tried in 

ordinary file by Munsif invested with 
Small Cause Coart powers is not appeal-, 
able 7846 

Railway 

Gratuity — Buies for, B. 8— B. 8 

does not impose legal liability and em- 
ployee cannot lawfully demand gratuity 

409 

Railways Act (9 of 1890) 

5. 72 — Bailway administration is 

liable only on proof of misconduct of 
their servants — Onus of proving miscon- 
duct is on party alleging it — Actual res- 
ponsibility for guilt or wrongful act and 
not mere knowledge of likelihood of 
injury must be proved 742a 

— Bisk-notes forms B and H 
— **Misoonduot" means intentional doing 
of Bometbing which doer knows to be 
wrong and is opposed to accident or 
negligence 7426 

S, 72'- Limitation of responsibility 

and liability of Bailway Administration 
by special contract is not ultra vires 

742c 

Record of Rights 

Presumption arising from an enjtry 

is rebutted if foundation for suoh entry 
is rotten t 8796 

Suit for correction of entry under 

general law is not barred by six years' 
limitation 789 

Registretion Act (16 of 1908) 

— — S. 17 — Unregistered bond —Promisee 
can rely on personal covenant in the 
bond —But immovable property covered 
by the bond will not be affected 786a 

8. 17 — Begistration ot mere parti- 
tion list containing list ot properties is 
not compulsory 474 

S..17 (2) (ii)— Beoeipt for payment 

of mortgage debt requires registration if 
it purports to > extinguish mortgage — 
Mortgagee in receipt given by him stat- 
ing that he reoeived Bs. 555, nothing 
more remained to be pjbid, and that 
mortgage bond would bo returned when 
reoeived back from pleader— Beoeipt not 
registered — Beceipt was inadmissible 
either to prove extinction of mortgage 
liability or to prove admission *that 
mortgage bond would be returned when 
received back from his pleader 198 
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Regitiratioii Act 

^ ’ — S. 17 (2) ill) — Some of properties 
mortgaged released by mortgagee by 
taking some amount ^ Endorsement on 
back of mortgage to that effect does not 
require registration 588a 

S. 47 — Attachment subsequent to 

execution of mortgage but before its 
registration does not affect mortgage 

2126 

S. 49 — Unregistered bond — Promisee 

can rely on personal 'covenant in the 
bond — But immovable property covered 
by the bond will not be affected 786a 

S. 49 -r Unregistered lease can be 

referred to for collateral purpose 440 

S. 77 — Suit under — Other claims 

cannot be joined (Obiter) 1966 

S. 77 — Tampered document ^uit 

to enforce registration of tampered 
document .cannot be maintained (Obiter) 

I960 

— r^S. 82— Charge not specifying abet- 
ment — No failure of justice — Accused 
not misled — Omission is immaterial 4816 

Revenue Sale 

Defaulting tenant is not entitled to 

possession of buildings on land on pay. 
ment of rent 373o 

Special Powers Ordinance (10 of 1932) 

It is under Ordinance- making power 

of Governor General to alter and amend 
Letters Patent 364a 

S. 48— It is duty of Special Judge 

to make reference to Local Government 
when question is raised by defence under 
S. 48 3646 

8, 48 (2) — High Court cannot act 

under S. 48 (2) — Criminal P. C., S. 428 
is not applicable 364c 

S. 77 — Ordinance once issued may 

be repeated 276a 

Ss. 80 and 36 — Notification under 

Ordinance 2 of 1932 vesting powers of 
Special Magistrate operates as notified, 
tion under Ordinance 10 of f9S2 679 

S, 80— Sentence imposed under 

Ordinance (2 of 1932) continues ,to have 
effect even after its expiry 280a 

Specific Performance 

Hindu law*— Religious endowment — 

Perpetual minority of deity is not under 
Hindu law — Valid contract on behalf of 
deity is capable of specific performance 

109c 

Duties of'truafcee cannot be delega- 
ted — Agent acting for shebait in matter 
which shebait was bdund to look to — 


Specific Performance 

Shebait.repudiating agents’s acts — Speoi. 
fio performance cannot be obtained 109d 
Specific Relief Act (1 of 1877) j. 

Ss, 14 to 17 — Oontract, whWbUei.! 

divisiblOt is question of fact y 986 

S. 21 (c)— Specific performance may 

be granted when essential terms ard 
settled 109a 

9. 27 (6) — Transferee for value 

without notice of original oontract must 
prove that he fulfils that oharacter 98a 
S. 35 — Decree for specific perform- 
ance conditional on payment of amount 
in Court within certain time — Court has 
jurisdiction to extend time fof payment 
of such amount for adequate reasons 580 

^ S, 42 — Election R. 40 — District 

Magistrate declaring election void— De- 
claratory suit in civil Court^Civil 
Court’s jurisdiction is not ousted by 
R. 40 492a 

SViccestion Act (39 of 1925) 

S. 61 — Burden of proof — Will pro- 
pounded by chief beneficiary who has 
taken leading part in giving instruc- 
tions for its preparation, evidence should 
clearly prove that the testator approved 
will 5716 

S, 104— l^robate granted to executor 

— Simultaneous agreement recorded bet- 
ween beneficiaries to have property dis- 
posed by executor not in cbmplete ac- 
cordance with terms of will — Even 
though executor agrees to distribute ac- 
odrding to terms of agreement, he holds 
property as executor and not as trustee 
— And heir of residuary legatee who has 
not received share can invoke S. 104 and 
get relief by application and not neoes- 
sarily by suit 841a 

8. 187 — Probate obtained subsequ. 

ent to suit is sufficient 2346 

— S, 192— Title of opposite party and 
right of claimant to possession must he 
determined 17a 

8. 192— Order made without juris- 

diotion or with jurisdictiou illegally ex- 
ercised should only be interfered with 
in revision 176 

5. 194 — S. 194 is not controlled by 

Civil P. a. O. 32, R. 6 17c 

— S. 214 — Residuary legatee has no 
right to property till costs, debts, etc., 
are paid — Heir of residuary legiteo dy- 
ing before such payments need not ap. 
ply for succession certificate 8416 

S. 214 — “Debt" is sum of money*' 

payable by reason of obligation 8ild 
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Succeisibn Act 

— S. 214— It is enough if snooession 
certificate is produced before decree 8410 
iS^Ss. 232 and 233— Probate Court 
eauDoMecide question of title 671a 

Ss,W2 and lOt— Probate granted 

to qxecutor — Simultaneous agreement 
' recorded between beneficiaries to have 
property disposed by executor not in 
complete accordance with terms of will 
—Even though executor agrees to die-, 
tribute according to terms of agreement 
he holds property as execfutor and not 
as trustee — And heir of residuary legatee 
who has not received share can invoke 
S. 104 and get relief by application and 
not necessarily by suit 841(t 

307 — 8. 307 gives extensive pow- 
ers to executor 4296 

9. 321 — Bevocation proceedings 

started owing to failure of executor 
who was specific legatee to issue citation 
to widowed daughter of testatrix — Costs 
of such proceedings ordered to come out 
of estate of testatrix — Mortgage effected 
before such order by heirs of executor—* 
Execution of decree for costs by trans- 
feree of widowed daughter’s interest— 
Mortgagee is entitled to preliminary de- 
cree conditional on his paying the costs 
of revocation proceed logs « 482ur 

S. 333 <2) — Specific legaov — Specific 

legatee appointed executor — Death of 
legatee six years after order fqr probate 
aud full adri inistration of estatC'^ 
Assent of executor to specific bequest 
mav be presumed 4826 

Tort 

False imprisonment — Arrest by 

police — 8nit for damages against private 
individual — Question to be decided is 
whether defendant has so acted as to 
make plaintiff’s arrest by polioe aot of 
defendant 708a 

False imprisonment — Information 

given to polioe by private individual — 
Be Hhouid not be held responsible for 
supervening arrest unless he has made 
it impossible for the polioe to aot other, 
wise 7086 

Malicious arrest — It. is doubtful 

whether S. 69, Criminal F. C., is the 
only deience to person responsible, for 
a rrest— (Obiter) 708c 

Mali* i( ns arrest — Procuring arrest 

for a crime may give canse of action for 
sort for damages ' 708t2 

• — Malicious arrest— Proeeout ion not 
procedding offence being oompoondable— ^ 
1938 Indexes (CalJ— 7 (4 pp,) 


Tort 

Suit against person eansinll Arrest for da- 
mages — Defendant can establish offence 
for which arrest was effected 708d 
—Malicious prosecution Oriminai 
proceedings started at D against person 
residing at C — Summons served at Q 
and damages ooonrripg at C— Court at O 
has jnrisdiotion to entertain suit'foi* 
damages 706 

^Negligeno^Bunning down cases- - 
Barden on plaintiff— Vehiole under ma-^ 
nagement of defendant or bis servant — ^ 
.Accident not ordinarily possible^Bur- 
den is shifted ^ 178c 

Transfer el Properly Aei (4 of 1402) 

Aot is not exhaustive 154/ 

S. 8— Notice— Will — Exeontor — 

Mortgage by executor ae exeoutdr— F^il. 
ure of mortgagee to acrutiniae will does 
not amount to construotiva notice • 

429a 

— ^S. 3 — Notice — ^Vendor and purchaser 
— Porohaser is deemed to have know- 
ledge of terms of lease by vendor 

Zild 

^ S. 6 (e) — Transfer of right to re- 

cover money collected by agents as rant 
is not mere rig^t to sue 461a 

— 6 ( 0 )— Transfer of property which 
is subject-matter of litigation*— Transfer 
is not of mere right tb sue 464a 

— S. 10— Lease— Stipulation to pay 
ohouth to lessor in ossa of transfer is 
valid— Bight of treating transferee as 
trespasser enures not only to lessor but 
also to purchaser in rent execution sale 

606. 

— S, 12— Buie restricting right of 
member of provident fund to transfer 
interest in such amount is void 

7016 

— S, 51— Estoppel — Permauent lease 

— Dooumeut unregistered— Tenant 6e- 

lleviug that he had^btainad permanent 
lease building permanent structures — 
Laodlord can evict tenant only on paying 
tenant money spent by him on ground 
of equitable estoppel 612d 

— S, 58 (as amended in 1929) — Suit 
which is not meant to be for benefit of 
ail creditors is not one within S. 53 

812a < 

— S. 54 — Property of value less than 
Be. 100— Delivery of possessiod not pos- 
Bible — Sale deed musk be registered 

644a 

* S, 54 — Vendee in permissive pos- 

session of property on date of sale —If 
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T.4», Act 

oharaoter of ptfBsession is obangeA into 
poBsessfoD as vendee, theie is sufficient 
delivery of possession * 411 

* S. so — Porohaser of some of mort- 
gaged property -r^obseqnent release of 
some other of mortgaged property by 
mortgagee — Purobaser is entited to par. 
tial redemption of property parohased 
bv him 688& 

** — '-~S8. 60 and 67 — Mortgage debt 
can split by consent . I64g 

— - St. 60 and 67 — Splitting of mort- 
gage by oonseot—Bights of third parties 
are not to be affected 154% 

* — S. 60 — Persons entitled to part of 
rights of redemption can redeem whole 
snbjeot to equities 15ti 

8. 74 — Subsequent mortgagee pay- 
ing of prior mortgage is subrogated to 
position of prior mortgagee 482o 
—S. 76 — Bights of mortgagee — Puisne 
mortgagee is entitled to sale of property 
even though sold in execution of decree 
obtained by first mortgagee in suit to 
which he was not party. 1816 

* iS. 78 — Availing of time allowed 

by law for registering mortgage is not 
gross neglect 398 

S 92— Mortgaged property purchased 
by two purchasers — Title of equity of re- 
demption is to be determined by priority 
of sale— He who parcbased first is enti- 
tled to redeem all subsisting mortgages 

• 181 e 

—5. 103— Landlord and Tenant — Pa- 
rent bolding an agrioaltnral one — Ten. 
ancy created before Bengal Tenancy Act 
for residential purposes to non-agricul- 
turiat — Permanent lease granted by 
nuder-raiyat — Lease is governed by trans- 
fer of Property Act and not Bengal 
Tenancy Act 648 

S. 106 — Permanent lease — Unregis- 

tered lease-deed does not create title 
nor can it be construed as agreement to 
lease 612o 

— 106 — Notice is necessary— Tenure 
is not governed by 8. 106 , . 609e 

S. 106 — Landlord and tenant — 

Tenant continuing to bold on payment of 
rent on expiry of term is in position of. 
tenant holding over and 15 days' 

' notice is sufficient . 260a 

— S. 1Q6 — Notice— Addressee describ- 
ad as trespasser and more time given 
than necessary — Notice is valid 2606 

8 , 107 — Document . creating lease 

not admissible for want of registration 


T. P. Act 

— Oral evidence as to terms is not 
admissible 613o 

* S. 108 (%)— S. 108 (b) is a 

plete statement of tenant's rigl^<rbgaf^- ' 
iog removal of strootures — Ir teoapt 
fails to remove within reasonable time, 
he cannot do so afterwards or sue for ' 
compensation 875a 

8. 108 (%) — Object of 01. (h) was to 

provide a substitute for rights under 
personal law or on general principles of 
equity ' 8756 

8. 108 (h) (at amended in 1929), 

— No new principle is introduced hut 
only.period for removal is extended 87 5e 

8. 116 — Landlord and tenant— Ten- 
ant continuing to bold on payment 
of rent on expiry of term £s in 
position of tenant holding over and 
15 days' notice is sufficient 260a 

• S. 116 — “Agreement" means an 

agreement as to the terms of holding 
over 2600 

— S. 122 — Delivery of gift deed to 
donee — Receipt by Donee of same after 
knowing its bearing — Such receipt is 
'acceptance of gift 4886 

St. 122 'and 127 — Acceptance of 

gift is acceptance of onerons gift 4880 
Trantfer «f Properly (Amendmeat) Sup- 

plonentary Act(21 of 1928) 

—5. 15 (c) — Act has no retrospeotive 
effect S9o 

Trust 

Bight of creditor of trustee against 

trustee and trust property stated 66ia 
Creditor of trustee— Bight of sub- 
rogation to trustee's right of indemnity 
can be decided in enit by creditor 
against trnstee but not in execution 6686 

Debt incurred by one of trustees 

for estate— Such trustee sued personally 
and decree obtained— Attachment and 
order for sale of trust property — Only 
beneficial interest of such trustee can 
be sold 668(1 

—Private trust — More trustees than 
one — 4^11 must join in execution of 
trust 5190 

— Bsduotion of rent effeoted by trustee 
authorized to do so is binding on trust 
estate 3936 

Trusts Act (2 of 1SB2) 

St. 8 and 64 — Pawnor in possession 

of goods agreeing to be trustee of plain- 
tiff — Ooods pledge! to defendant — De- 
fendant anting bona fide and without' 
knowledge of trust — Pledge is valid—. 
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Tru«t« Act 

1 DBolveooy of pawnor —Plaintiff ia not 
ontitled to reeover goods 8i66a 

r. — 32 — Creditor of trnatee — . Bight 
«M^brog^tioa to trustee's right of 
indemnity can be decided in suit by 
oreditgr against trustee but not in eze-. 
"cation 668b 

S. 32 — Buforoement of trustee's 

eight of indemnity*— It .is doubtful that 
trust property will be sold 668o 

— S. 33 — When creditor ean claim 
right of subrogation to trustee's right 
of indemnity pointed out 668s 

8, 47 — Duties of trustee cannot be 

delegated — Agent acting for shebait in 
matter which shebait was bound to look 
to — Shebait repudiating agent’s acts'— 
Specific performance cannot be oh. 
tained • I09d 

Vendor and Purcbaier 
—Broker authorized • to create con- 
tract between himself and buyer — Bro- 
icer is seller in transaotian which 
follows 769b 

Will 

Special bebueat — Doctrine of re- 
lation back is not applicable to bequest 
of residue 84 is 

Onus of proving that will should be 

admitted to probate is on person pro- 
pounding will — In such cases Court 
should first look to positive evidence of 
execution and then test is by terms of 
will — Court should not embark on.an in- 
quiry as to execution of will by discus- 
sing its terms seriatim at considerable 
length , 769a 

Mental weakness to constitute testa- 
mentary inoap^oity must be qua will in 
question 674a 

Fraud — Testatrix not having satis- 
factory health at time of execution of 
will — False misrepresentation of testa, 
trix’s pecuniary indebtedness to execu. 
trix legatee — Will is vitiated by fraudu. 
lent misrepresentation 674 1 

Testatrix being intelligent lady — 

Onus of proving fraud or undue influenoe 
is on caveator 674o 

Will made in favour of pegnon of 
active oonfidence.with testatrix— Court 
should scan evidence of Independent voli- 
tion 674d 

Fraud — If fraud has been purposely 

practised, probate may be refused even 
though testator knew and approved of 
consents of will 67 4e 

'Undue influence — It is.not pnough 


Will 

that testator’s will wss dofuitlated Isy’ 
'propounder; it must be proved 'forthei.' 
that influence was exercised onipiaBtien- 
lar oeaasion and will was result of tbet 
influence 

'—'Principle that residuary legsteefe 
entitled only.to ihare in ultimate return 
after all liabUitles of jss^te ineluding all 
administrsitimi expenses bu no applica- 
tion in ense of fpsoific legatee who has 
acquired title before' thA.iatarring of ex- 
pensep.. ' 43M 

Onus of proof is on party propound- 

ing will 449b 

— ‘Non-existeuce of will at* timis of 
death of testator — ^Prsisamption is that 
it is revoked 449s. 

— Mental oapaaity,of testator at tiiaa 
of ezeoutioo of will ohallongsd— 'Duty of 
Court indioated - 449i{. 
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^ A. 1 R. 1933 Calcutta 1 
Full Bench 

C. C. Ghose, Jack and M. C. Guose, JJ. 

Prodyot Kumar Pkattackarjya — 
AccusoJ— Appelliint. 

V. 

Emperor— 0])j}os\kQ Party. 

Death Rof. No. 12 of 1932 and Cri- 
minal Appeal No. 597 of 1932, Decided 
on 22nd Auj^usfc 1932. 

(a) Bengal Criminal La'/ Amendment 
Act (1925), S. .3 (2) —Reference by District 
Magistrate and not by Commissioner is not 
incompetent. 

A reference under 8. II (2) is not incompetent 
in(3rcly becuusc the records wore pubinitted by 
tlio District Miigistnito }uid not by the Commis- 
'^ionors. [P 2 C 1] 

^ (b) Bengal Criminal Law Amendment 
Act (1925)’— Judgment must be one by whole 
tribunal—Commissioner disagreeing cannot 
write separate judgment. 

Iiialriiil under the Doiigal Criminal Law 
Ameudmenli Act. 1925, lliti Cummissioners aro 
iionml U) follow Ihn directions contained in the 
Act. It is not ii trial under the Criminal Proce- 
dure Code simpliciter before a tribunal of three 
Judges and there c^innot be as many as two or 
three judgments. The judgment that has to be 
pronounced is a judgment of the Tribunal, i. e., 
one siiiglo judgment embodying the findings and 
the views of the Commissioners who composed 
the tribunal. If any Commissioner does not 
agree with the other two Commission ors as re- 
gards the sentence to bo impo.sed on the accused 
the only course that is open to him is to intimate 
to the other two Commissioneta hia views on'tlie 
question of sentence and to leave it to the 
Tribunal to embody his views on the question of 
'■■entoncfi in the course of the judgment which is 
to bo prononneod by the Tribunal, lie has no 
right whatsoever to write a oeparate judgment of 
his own, [P 2 0 2] 

(c) Criminal Trial— Sehlenee— Tender age 
by itself is not sufficient to mitigate punish- 
ment— It should be considered with other 
circumstances-^-Penal Code, S. 53. 

Thvo is no hard and fast rule that because 
murderer is of whnt i.s called tender uge he 

1933 0/1 (fe 2 


must neoossarily escape the normal penalty pres- 
cribed by the law. Age is no doubt a circum- 
fltance to be taken into consideration, but this 
has got to be taken into consideration along with 
various other cifcumalanceB present on the re- 
cord and to which attention may be drawn either 
by the prosecution or by the defence. [P’2 0 2] 

N. G, SenMiralal Oanguli, C. 
and Jnananath B^rai-^for the Accused. 

N. N, Sircar and Satindra Nath 
Mukherji—ior the Crown. 

Judgment.— The accused Prodyot 
Kumar Bhattaohaiji was tried by fchreo 
Oommisaionere appointed under the Ben- 
gal Criminal Law Amendment Act, 1925 
on charges under Ss. 302/120-B, 302/3d 
and 302/1 H, I. P. C., and also under 
8, 19 (f), Arms Act. The Commissioners 
unanimously found him guilty under 
8, 302/120-R, I. P. C,, and also under 
8. 302-3d, I. P. C., and convicted him 
accordingly under the said two soctions. 
As regards the charge under 8. 302/114, 
I. P. 0., the Commissioners stated that 
having regard to their findin|[ on the said 
other two charges they did not convict 
him under this charge and the accused 
was thereupon acquitted of the charge 
under S. 302/lU, I,P.O. As regards the 
charge under S. 19 (f), Arms Act, the ac- 
cused was found guilty and convicted 
accordingly. So far as the sentence on 
the accused wa.s concerned two of the 
Commissioners were of opinion that hav^ 
ing regard to the circumstances disclosed 
on the evidence on record nothing could 
be said in mitigation of the sentence of 
death and they accordingly direc.ted that 
the accused should be hanged by the neck 
until he WMs dead. The other Comrais- 
sionev Mr. J. Do was of opiSiion that the 
ends of justice would be sulficiontly met 
by the accused being sentenced to trans- 
portation for lifo. The dissenting Oom- 
missionor has purported to write a judg- 
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merit dinVriii^' fruin the n)aji)i’ity of iho 
t t)inmissii)nors on fclicj question of sen- 
tence and a (juestion lias been raised 
vvhetliei’, having regal’d to the language 
of jlie Jlengal Criminal Jauv Amendment 
Act 1925, and the iiiles iriiido thereunder, 
the dissenting Commissioner was com- 
])otent to write a separate judgment of 
liis own. On this question we shall have 
something to say later on. 

After the conclusion of tlie trial liefore 
,the Commissioners Ahu records of the 
proceedings were submitted to this Court 
by Mr. .Burge, Deputy Magistrate, Midna- 
pore and it has been argued before us by 
learned counsel on behalf of the accused 
tliab Mr. Burge was incompetent to 
submit the records of the proceedings to 
the High Court and that the prcyier per- 
sons who could have submitted the re- 
cords were the Comiiiissioners and not 
the District Magistrate. It has been 
argued by learned counsel for the accused 
that the reference is incompetent and 
that w’e cannot legally go int() the ques- 
tion of the coniirmatioii of the sentence 
of death passed on the accused and that 
jthe only course optju to ns is lo re- 
jtransinit tlie records lo the phiee whero- 
ifrom they were sent. TJiis contention, 
in our oi)inion, has absolutely no sub- 
stance and in this connexion we would 
content ourselves by drawing attention 
to S. .‘1 (2), Bengal Criminal F/aw 
Amendment (Supplementary) Act, 1925, 
wiiicb runs as follow.^: 

“WbtJii tlio C oiiiinissioners puss a .sentence of 
death tlio roeord of IIk; pioeei'diiigs bofore them 
shall be siibuiitied to the FliftU (.’oiirl and the 
aeiileiicc sliall not be executed unless it is con- 
firmed l>y tb« Hifjh (’oiirt which shall oxeruise, 
in refipt'ct of such procaodiiigs, all the powers 
conferred on the Higli f’oin t In' Chap. ‘27 of Iho 
Code.” 

(After considering the facts and dis- 
cussing evidence the jiulgement pro- 
ceeded). As stated above, wo have exa- 
mined the onbiio record from ccjver to 
cover with a single desire to liml out the 
truth and wo are hound to slate that the 
prosecution has satisfaclouly hrouglit 
Imiue to the accused his guilt in Ibis 
matter. Wo arc therefore in iignjoment 
with the Commissioners in holding tliat 
iho a<‘<'.Msod has luam rightly convicted 
umler tlie sf'ctions Tcluirtwl to alujve in- 
cluding the seel i<*n rclati/ig to tin' olFenco 
under the Arms Acf. In corning to tliis 
conclusion w(! have not /)V('rlooked tlio 
s*ignilicancn of the ujedical evidence mid 


tlio case for tlie prosecution that the 
bullets which killed Mr. Douglas W(mo 
of iiBO bore and that tlu'se were ap- 
parently not (ired b\ the accus(u'l. 

The only question that now remains 
for our consideration is llio (luestioii of 
the sentence to he jiassed on tho accused. 
Our attention has been drawn to what, 
has been written by ]\Ir. l)e-' one of the 
Commissioners — in what ho calls a dis- 
Bonl-ing judgment. Wo desijo to make it 
plain that the trial being one under the 
Bengal Criminal liaw Amendinent Act, 
1925, tho Commissioners were bound toj 
follow the iliicetions contained in thej 
Act. It was not a triad under tho Cri-| 
minal Procedure Code siinplieiter heforej 
a tribunal of thrc(' diidges; it was a trial! 
before a Siieeial Tribunal under a Bfie-j 
cial Act and there is no room for (he con- 
tention that tlio.re can he as many as two 
or ‘three judgments in the case*. The 
judgment that had to he iironounced was 
a judgment of the Tribunal, i. e. one 
single judgment enilindying the findings 
ami the vH'ws of the Commissionins who, 
composed the Tribunal. If Mr. J)e didj 
not agree with the other two Coinnos-! 
siomu'S as legards the senlenee f.:» hej 
imposeil on tlie acmise.d the oiiIn couvsel 
that was ojien 1(» him was to intimate to^ 
tlie othei iw'o Commissioners his view^s 
on the (iLiestion of s(‘nl.ence and to leave 
it to the Tj’ihunal to omhod> his view's 
on Ihoqueslirui of s('ntcnc(j in Uk' course 
of the judgiiKUit which w’as lo he p»o- 
tiounced by tlu^ Tribunal. Hidiad no right 
whatsoevau* to wi iLe a stqaiiale judgment 
of his owni, and what h(^ (lid was clearly 
not contemplated by tlu‘ law .and w.as in| 
every way irr(*giil.i.i’. P>ijt, he that as it 
may, we liavo allow’ed the learned coun- 
sel for the defence to adopt w’iiat Mr. 
Do has said as part of his argument and 
it need not be stated that we have con- 
sidered the matter fully and w'ith much 
aiixioirs care. 

The assessment of sentence in cases of 
this deBcrijition i.s always }ios(d; w'ith 
dilliculties, hut we desire tomake it plain] 
inat tliere is no liard and fast rule thatj 
because the murderer is of what is call-' 
ed tender age he must necessarily escape! 
tho normal penalty prescribed by thol 
law'. Ago is no doubt a cricumstanco to 
bo taken into consideration, hut this lias 
got to he taken into consideration ahing 
with various other circuiiistances present! 
iiii the record and to wliicli attention! 
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may bo drawn oiMier by fclio proHocution 
or i)> iho (lofoiice. Tbo munlcv in tikis 
c'.'isc! was of an extrciincly cowardly cha- 
1 actor. Tlie mnnlero(i man had not oven 
a sporting dianco. Ho was kdlod down 
and done t(> deatli wliilo lio was engaged 
ill doing the duties iinposod on him by 
^viituo of liis ollieo as Disirict Magi.sirate 
of Midniii»oi'e. Ho had done, as far as 
the present n?eord goes, no injury to any 
human being and tliore was no earthly 
reason whatsoever as to why he should 
have been done to dcatli unless it lie 
tliat he was of alien origin and that 
therefore \(‘ngt‘ance was to 1)0 wreaked 
him on. account of some vague, un- 
known, unsuhslantial and indelinable 
gnovaiiee: sei^ in (his eonne-cl.ioii E\s. I, 
li), Jif, ' 21 , It) and l-O. Koniemhor 

also tli^ali tliis is not tlie first case of its 
kind. We are huiind to take nol’ce of 
tlm reerndeseenco of murders of (his de- 
scri])lion. There is noiliing on iho re- 
cord whieJi can he. urged in mil igatiou 
of soiiLenee, allhough w’o ha\eeyplored 
tlie whole of the rc'eord »n our endea\- 
ours 1.0 find somelhingor other in favour 
f)f tin) iUM!used, Wo are of o[»inion that 
\ve should ho failing in our duty if we 
ref railed from eonlirniing the siuiience 
of death pjissod l»y I lie (\)nimissicuiers. 

I’lio result' therefori' is I hat the sen- 
t(Miee of deal'll passed by the (\)mmis- 
sioiiers is eonlirmed and llu' appeal pre- 
fened by tlie accused is disinissctl. 

11. K. Ait leal (/i.s7nifisr<L 
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PANCKKIDdl-, J. 

JIat n u\i(ik i\nd dflicrs- Pel Kiouers. 

V. 

Einperar Opposile Party. 

Criminal Jh’vii. No. L^tl.S of IP.’ii?, J)eci- 
(h (] on 'J'lrd May I 

Bengal Embankment Act (1882), S. 7G (b) 
--'“Existing embankment ’, Meaning of. ex- 
plained, 

P/Y ‘'existiiigcMill/aiiKjrjpiil'’ is jDi-.-inldiftpiu- 
bauIxiinMil. us i|. at llie (hitr wh^n tlie 

afhlilioijs wnc made, lliat is to s.»y, tluit per- 
mission nf 1 In; (.'olJcolor is neccssui v even fi»r 
repairs, if tliose repairs iijvolvc sitlili Lions to tlie 
emliaiiKineut in Urn siati that iti.-; in, when 
tlu'stj repail hcfijn. It does not meantlicoin- 
biinJimont iis it existed at tlio date of tiie noli- 
fieiitiori under S. 0: fl8 (’/// 4i:i and J / H 
IDll) Cal G6U, Hcf. [V 4 C 'l.i 

Niireyidni Kuvior lloso and Sant] Av/- 
m a M n t iy — f o r l.’o t i t i o n or s . 

I). N. liJiaitarliitrjr for tlx (■ row II. 


Judgment. — A jioint of some impor- 
tance is raised by this Kulo. That poiit'f 
is indicated by ground 3 which i^^in the 
following terms: 

“ For tliat in tlio aKxP.nc.p of uiiy evidence as 
to the original height of the bnndh the convic- 
tion i.s kid in law." 

It appears tliat jiotitioner 23, Pulin 
Eehai'i Dutt is one of the owners of an 
ombankment called the Taladiha /amin- 
dari embankment which is situated in 
an area in rospect of which a notifica- 
tion has been made under S. G, Bengal 
PI m hank men t Act, 1882. The date of 
this notification is IKhMarcli 1901. in 
1920 there were floods of exceptional 
gravity in the District o[ Midnapur; as 
a result of tliese floods the embankment 
was breached at several pbices. Peti- 
tioner 23 and also some of liis tenants 
applied to the Colleclnr for permission 
to repair the bund np to tiie old level. 
Tlio Collector on 5t]i April 1928, gave 
permission to rojniir the broacbes up to 
the level of 19'. A further applicn I ion 
was made rm 4th January 1929 to the 
Collector asking liiin to give fieririission 
to raise the luind ti) the original lev(’l 
whi(di alleged to lie more than 
I!l'. On 23rd April, the Collectoi g)ive 
pcrnii.ssinn for llie bund to be repaired 
to a level of P.V for the 1st. mile, 
20' for tho 2nd mile, and 21' for the 
3rd mill) and 22' for the 41 li mile, 
Tliero is evidence to tlie effect that alJ 
the pehlioncis 'with the t'xceptioii of 
potiiioner 23 were scon working on (ho 
l)iind with thi* result tliat it wms rai.sod 
to letrds in excess of those prescribed liy 
tho CV)lloclor‘s onler. There is also evi- 
dence that porsi.ns wa-irking on the bund 
refused to obey the frrigation Depart- 
ment Officer who called upon them to 
dcsi.st. 

Further there is thoevidonco ofaP.W. 
]). Surveyor that various sections of tho 
bund have been raised to heights ox- 
ceefling tliose for which the Collec- 
tor hii^ granted permission. On tliese 
mater iaU (he petitioners were served 
with notices alleging that they liad 
raised tho (‘inhaiiliment above the oiigi- 
jial Icvtd. The notices further informed 
them tlnit nnlo-ss iliey levelled down the 
cmbanknient by a certain dale they 
would bti ])ioS('i;ut(‘d. Notliing was ti one 
by till* pel itioiieis and in duucoin\iC (lu^y 
wore proseculi‘d and conviclcd b> tho 
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learned Magistrate of an offence punish- 
able uTuler S. 76 (b), Bengal Embank- 
mont 'iXct, namely, of having without 
previous permission of tlie Collector 
added to an existing embankment and 
petitioner 23 was ordered to pay a iine 
of Rs. 30 or in default to suffer rigo- 
rous imprisonment for one month and 
the other petitioners were ordered to 
pay a fine of Rs. each or in default to 
suffer rigorous imprisonment for a fort- 
night. The Magistrate further made an 
order under S. 79 directing the peti- 
tioners to remove the addition made to 
the zamindari embankment beyond the 
permissive level sanctioned by the Col- 
lector within one month from the date 
of the order. The petitioners then 
moved the High Court and it appeared 
that the proceedings before the Magis- 
trate had been vitiated by certain irre- 
gularities of procedure. The High Court 
accordingly set aside the convictions and 
ordered the petitioners to be retried, the 
retrial to begin from the stage imme- 
diately preceding the examination of 
the accused persons under S. 342, Crimi- 
nal P. 0. The petitioners w'ere retried 
and were again convicted. TIio learned 
Magistrate sentenced petitioner 23 to 
pay a fine of Rs. 40 or in default to suffer 
rigorous imprisonment for one month 
and the other petitioners to pay a fine 
of Rs. 20 eacli or in default to undergo 
rigorous imprisojimtsnt for one week. It 
is against tliese convictions and sen- 
tences That this Rule has been obtained. 

Now Mr. Basil maintains that there is 
no evidence to prove what the original 
level of the bund was. There certainly 
is evidence to show what the level of 
the bund was in 1926 and the trying 
Court has arrived at a finding on the 
matter, namely, that it was below 19V 
for the 1st mile and below 22' for the 
2nd, 3rd and 4th miles. These levels 
have been exceeded in consequence of the 
w?>rk which is said to have been done 
by the petitioners. Mr. Basu argues 
that this is not enough and he says that 
‘‘existing embankment” must bo taken 
to mean an embankment as it existed at 
the date of the notification, that is to 
say in 1901. There is admittedly no 
evidence on the recoi'd as to the state of 
things in that year. I find myself un- 
able to agreo with this construction of 
the section. Authority is against Mr. 
Basu. In the case of liamnath Pandit 


y. Emperor (l), Holmwood and Shar- 
fuddin, JJ., held that “existing embank- 
ment” in Cl. (b), S. 76 bears the same 
interpretation as “existing embank- 
ment” in Cl. (a), that is an embankment 
existing at the time the addition is 
made. Following that case Richardson 
and Shamsul Hilda, JJ., in tlio case of 
Emperor v. Lalcshi Kajita Ilazra (2), 
expressly laid down that “existing om- 
bankrneiit” means the embankment 
existing when the addition is made and 
not the embankment as it existed at the 
date of the notification under S. 6. As 
against these authorities Mr. Basu has 
relied on tlie judgment of*M. N. Mu- 
kerji, J., in dealing witli two unreportod 
cases: References Nos. 48 and 49 of 1929. 
In those cases Mukorji, J., sitting" singly 
accepted the references made by the 
learned Sessions Judge of Midnapur and 
set aside the convictions under S. 76 fh) 
No roasons however arc given for the 
decision and the letier of rcforenco raises 
several points any one of which, if ac- 
cepted would justify the Court in setting 
aside tlie conviction. The only relevant 
paragraph in the letter of rnforonce is 
para, (c) where the learned Judge sub- 
mits that unless there ho evidouco as to 
what tlie height was before the addi- 
tions and tlio height after the additions 
there can he no conviction under 
S. 76 (h), Act 2. That does not imply 
that the learn(3d Sessions Judge is put- 
ting forward a submission that the state 
of things to ho considered is the state of 
things at the date of the notification. 
Nor does the judgment of tlie Court 
imply that it accepted the view for which 
Mr. Basu has been arguing. On this 
point it is really sufficient if I say I can- 
not accede to the petitioners argument, 
namely, that the petitioners wore en- 
titled to raise the bund to the height to 
which it was in 1901 and there being no 
evidence of its height in that year there 
is nothing to show that that height has 
been exceeded. I think I should add 
that although the view put forward by 
Mr. Bhattacharji for "the Crown mayi 
lead to certain difficulties, it appears toj 
me to bo the right one, namely, by “exist- 
ing embankment” is meant the embank- 
ment as it existed at the date when the! 

(1) [1911] 33 Cal 413=12 Cr L J 65=9 1 0 
360. 

(2) AIK 1919 Gal 609=50 I 0 669=16 C:il 
825. 
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(Additions were made, that is to say, that 
permission of fche Collector is necessary 
[oven for repairs if these repairs involve 
uddilions to the embankment in the 
|6tate that it is in when these repairs 
begin: whether the department would 
•ever commence proceedings against per- 
sons who have merely restored the bund 
*lo the state it was in before it was da- 
maged is a question on which I do not 
feol called to express an opinion. But 
having regard to the language of S. 7r)(b) 
and the authorities I feel constrained to 
hold that Mr. BhaUacharji's construc- 
tion is the correct one. 

J do not tjiink tliat tliore is any sub- 
.stanco in any other of the grounds raised 
hy the petitioners. [ think there is 
ample . puiterial on tho record from 
which tho Court could infer that peti- 
tioner was a party to the illegal rais- 
ing of the level of the huiid even tlioiigh 
none of the witnesses called could swear 
to having seen him w'orking on the site. 
Similarly 1 soe no reason why the order 
made under S. 79 of the Act sliould bo 
sot aside. In these circumstances the 
Jlulo must bo (liscliarged and tho convic- 
tions and sentences allirmed. 

K .N . /ll. K . lUUo d i seha rrjrd. 
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Mallik and rATTKUsoN, JJ, 
Miajan Biawas and — Appel- 

lants. 

V. 

Evipprot — Opposite Party. 

Criminal Appeal No. Ao of J93‘J, Deci- 
ded on 20tli duly 1932. 

(a) Evidence Act (1872), S. 126-Muktear 
in possesiion of draft of incomplete state- 
ment but not meant to be filed can claim 
privilege. 

Where it is not shown that a certain petition 
ill tho poRsoNsion of n mnktear which w'as; sought 
to 1)0 produced was llic dociimnut meant io bo 
hlod in Court but it was only a draft of .Ronio 
ntalcmciits made by tJiu complainant and tho 
petition had not been completed tho inuktr.ar is 
entitled to privilege under S. 126; 5 Ihtii L It 
122, Did. I P f) C 1] 

(b) Criminal P. C. (189S). S. 297-Non- 
direefeion — Evidence against ail accused not 
same— Evidence against each should be dealt 
with separately. 

In a oa.so bcl'oio the jury there were threo 
accused. Thu evidence against accused 8 was 
not the suinc us the evidence against the other 
two but was loss. 

Held-, that the charge which did not deal 
v/ith the evidence against accused 3, soparutoly 
was bad for non-diroction vitiating the convic- 
trou of accused 3. [P 6 C 1, 2] 


Joy Oopal Ohose — for Appellants. 
Jitendra Mohan Banner jee — for 
Crown. 

Mallik, J. — The three appellants 
Miajan Biswas, Afser alias Afseruddin 
Molia and Samsil alias Samsdladdin 
Mol la with tw’o other men Moksboa 
Shaikh and Ismail Shaikh wore put on 
their trial under 8s. 366, 458, 147 and 
148, I. P. 0. Tho trial was held by 
a jury. Tho jury unanimously found 
Mokshoa Shaikh and Ismail Shaikh not 
guilty but Afser and Miajan guilty under 
Ss. 147, 148, 366 and 458, I. P. C., and 
Samsil guilty under Ss. 147, 366 and 
458, 1. P. C. The learned Judge accept- 
ed this verdict of the jury and sen- 
tenced Miajan and Afser to rigorous im- 
prisonment for live years each under 
Ss. 366 and 458, I. P. 0., no separate 
.sentence being passed under Ss. 147 and 
148 and tho direction being that 'the 
sentences under Ss. 366 and 458 were to 
run concurrently. The learned Judge 
sentenced Samsil to five years’ rigorous 
imprisonment under each of the Ss. 366 
and 458 (the sentences to run con- 
currently) no separate sentence being 
passed under S. 147, I. P, 0. The facts 
of the case for the prosecution were very 
briefly these: 

Tho accused Atsor and Miajan one day 
came to tho liouse of Bhim Mandal, 
tho husband of Sbama Dasi daring Bhim 
Maudal’s absence and made immoral 
proposals to Shama Dasi which Shama 
Dasi rejected. Afser and Miajap went 
aw^ay threatening her. When Bhim re- 
turned homo, Shama Dasi told him what 
had happened whereupon Bhim took her 
to the house of one Jagnessar and kept 
her there for safety. On the night of 
29th April 1931, tho accused men with 
four or five other persons came to Jages- 
sar’a house, broke open tho walla of the 
ghar in which Shama Dasi was sleeping 
and forcibly dragged her away. Shama 
Dasi thereafter was taken from one 
place to another until she w’as recovered 
on 17th May 1931 from tljie akia of one 
Ramanancla Goswami by her hitsband 
Bhim Mandal.* The appellants with two 
others were thoreupon put on their trial 
with the result that lias been stated 
before. 

On behalf of tho appellants it was 
first contonriod that the learned Judge 
• in his charge to tho jury had not given 
full direction as to the eiTect of non- 
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examination of material witnesses in the 
u..se. (After overruling this contention 
the judgment proceeded). It appears that 
the deTence wanted a muktear to pro- 
duce in Court a petition of complaint 
which, according to the accused, the 
complainant wanted to file in Court. 
The muktear refused to produce this 
document seeking privilege under 8. 126, 
Evidence Act, and this claim of privilege 
was allowed b 3 ' the learned Judge. It 
was said that here the learned Judge 
was wrong in law and it was contended 
that on that account the trial was viti- 
ated. In support of this contention our 
attention was drawn to the decision in 
the ease of Emperor v. Mariane G. 
Bodrigues (l), the argument being that 
the petition was meant to bo filed in 
Court and there could not therefore bo 
anything confidential in it. The argu- 
ment, so far as it goes, seems to be all 
right. But facts were not established 
in the case which would make the deci- 
sion in the case, Emperor v. Mariane G, 
Bodrigues (1), applicable to the case 
before us. It could not be elicited from 
the muktear that tlu; document which 
was sought to he produced was the docu- 
ment meant to bo filed in Court. The 
evidence shows that it was only a draft 
of some statements made by the com- 
plainant and that the petition had not 
been completed. It might very well 
be that there wore some statements 
in that draft which wore not to be in- 
corporated in the petition of complaint 
when it would be finally prepared for 
presentation to the Court. If in these 
circumstances the learned Judge uphold 
the claim of privilege I do not think ho 
|did anything that was wrong in law. 

There was another ground on which 
the learned Judge's charge was assailed 
before us. The ground was that the 
learned Judge in his charge did not deal 
with the evidence in the case as it stood 
against the accused persons separately. 
This contention, in ray opinion, is not 
without foundation. There can be no 
doubt that the evidence against appel- 
lant 3, Samsil, was not the same as the 
jevidonce against the other two ai)pel- 
lants Miajan and Afser. To mention 
only one or two such instances, Samsil 
had not been identified by Shama Dasi 
in the lower Court whereas she had 
e^pm*ienced no such difficulty in t he case * 
■“Ti') [i903j“5 Boiq L ii i-ia." 
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of Miajan and Afser. P. W. 7, Tarak 
Pramanik, could say something against 
Miajan and Afsar but not against appel- 
lant 3 Samsil. To the same effect is the 
deposition of P.W, 14 Eamananda Dasi 
Bairagi. There is no doubt therefore, 
that the evidence as it stood against 
Samsil was different from that as it 
stood against the other two appellantsj 
Miajan and Afser which alone the lear- 
ned Judge discussed and put before the 
jury without telling them that the evi- 
dence against Samsil was loss than thatl 
against the other two men Miajan and 
Afser. In those circumstances the omis- 
sion on the part of the learned Judge to 
deal with ami discuss the case against 
Samsil individually and separately from 
that of the other two men was,- in my 
opinion, a serious non-direction so far asj 
Samsil was concerned, making his con-* 
viction untenable. 

As regards the other two appellants 
the severity of sentence passed on them 
was another point urged before us. 
Having regard to tlie facts of the case 
and romomboring that the accused broke 
o])cn the house of Jajnessar, forcibly 
entered that house and from there drag- 
ged the woman away after liaving assaul- 
ted Jajnessar tlic sentence of five years' 
rigorous imprisonment does not seem to 
mo to ho unduly severe. 

The result is tliat tlio appeal of Miajan 
and Afser is dismissed and that of Samsil 
allowed. The conviction and sentence 
of Samsil are set aside. Samsil will b(3 
set at liberty immeiliately. 

Patterson, J. — I agree. 

M.N. Order accordingly. 
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MALTilK AND REMFRY, JJ. 

Kashem Ali and another — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 902 of 1931, De- 
cided on 12th May 1932. 

(a) Evidence Act (1872), Ss. 30, 133 and 
114, 111. (b) — Corroboration of retracted con- 
fession— Corroboration muft come from in- 
dependent witness and not from evidence of 
accomplices. 

Before there can be a conviction on a retracted 
confe.ssion of a co-accused, there must be cor- 
roboration on material particulars. This corrobo- 
ration must come from independent witnesses 
and it would not do if the corroboration crimes 
from evidence which in itself is tainted, beintg 
evidence by an accomplice. [P 8 C 1] 
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(b) Criminal P. C. (1898), S. 297-~Circun- 
stances under which conviction can be based 
on retracted confession of co-accused not 
given — Omission amounts to serious non- 
direction. 

The omission by the Judge to give a full and 
sufficient warning to the jury as to the circum- 
stanot'S under wliich a conviction can bo based 
on a retracted confession of a co-accused amounts 
to a serious iion-diroctioii. [P 8 0 3] 

Sudhansu SMiar Mukherji — for Ap- 
pellants. 

Nirmal Kumar Sen — for the Crown. 

Mallik, J. — Tho tw^o appellants Ka- 
sheniali and Maidan rarmaiiik with seven 
ether men wore put on their trial on a 
charge of dacoity uiiricr S. 395 and also 
under S. 412, 1. V. C. The trial was held 
with tho aid of a jury. Tho jury found 
two of the jiccLisied men not guilty and 
tlie remaining seven jmrsons were found 
by them ti) he guilty, Kasheniali and 
Maidan tlie two appellants before us 
wt'j’c among those seven. As regards 
Maidan tho vorrlict of tlie jury was un- 
animous. As regarils Kashernali liowevcr 
it Nvas divided — three jurors Ixpirig of 
opinion that the man was guilty while 
tho remaining two being or opinion that 
he was lud guilty. The learned Judge 
accepted this verdict of the jury and.sen- 
fenced Kashernali un<ler Ss. 395 and 412, 
1. P. C., to five years’ rigorous impri- 
sonment and he sentenced the other 
appolliint Maidan also lo live years’ rigo- 
rous imprisoninonl under y. 395, I. P. C. 

On tlie night of 15th January 1931 
there was a dacoity in the house of one 
Yusuf, doctor. A pretty largo number 
of men broke into his house, assaulted 
Yusuf, his wife and son, hr(>ko open the 
chest and an almiraJi and look away a 
considerable amount of money about 
11s. 7,000 altogether from inside the 

chests. The occurrence took place at 
about 3 in tho morning of 15th January 
and an informatiem was lodged at the 
thana by one Serajul Huq, a nepliew of 
Yusuf, doctor, on tlie same day at 9-30 
a. in., the thana being six miles from the 
place of occurrence. In the first infor- 
mation report tho name of one of the 
dacoits Sekandar was mentioned. An 
investigation followed and a number of 
arrests were made and as many as nine 
men were put on their trial wnth tho re- 
sult I have stated before. Tiio evidence 
against tho ap])cllaiit Maidan consisted 
of the retracted confession of one of the 
^la^oits Naimuddin by name and the test 
identification at w'hich Maidan . was 
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identified. The evidence against the other 
appellant Kashernali oonsisted of the 
tracted confession of Naimuddin and the 
evidence of .two men Bamprosh&d and 
Makbulali. 

On behalf of the appellants the Judge’s 
charge to the jury has been as^iled be- 
fore us on more than one ground. So far 
as the appellant Maidan is concerned the 
oliarge was attacked on three grounds. It 
was said that although according to the 
evidence of Serajul Huq (the man who 
lodged the first information report at the 
thana) Serajul Huq knew Maidan as a 
man of Dukhibari, in the first informa- 
tion report he did not say that any man 
of Dukhibari had been among thedacoits. 
But this fact was, as the learned Judge’s 
charge to tho jury would show, actually 
put before the jury. It was said that 
although according to the first informa- 
tion report, P. W. 3, Yusuf’s wife, would 
be able to identify the man who had in- 
flicted injuries on her, Yusuf’s wife in her 
evidence in Court identified not only the 
man who had inflicted injuries on her 
but another man and the contention be- 
fore us was tliat this fact was not put 
Viefore the jury. Hero again the charge 
would show that the learned Judge did 
tell the jury what evidence Yusuf’s wife 
had given in Court, and ho did tell the 
jury also that in the first information re- 
port Serajul Huq. had stated that Yusuf’s 
wife would be able to identify the per- 
son wlio had inflicted injuries on her. 

As regards Maidan tho third conten- 
tion before us was that the learned 
Judge did not tell tlie jury that although 
one Aziz knew Maidan and although 
Aziz had seen the chowkidar who had ac- 
companied Serajul Huq to the thana be- 
fore Serajul Huq went there, Maidan's 
name found no mention in the first in- 
formation report. This argument would 
have some force in it if there had been , 
any evidence to show* that there had 
been some conversation between Aziz 
and Serajul Huq in connexion with 
Maidan. But the learned advocate for 
tho appellants had to admit that there 
was no such evidence on the record of 
the case. All the three points taken on 
behalf of the appellant Maidan must 
therefore fail. 

The vase of the other appellant Ka- 
sheraali stands however on a different 
footing. The evidence against this man, 
as 1 have stated before, consisted of the 


Kashbm Ali V. EMPEROii (Mallik, J.) 



«fi iCalcutta 


Baligbam V. Empkbob (Oostollo, J.) 1933 


retracted confession of Naimuddin and 
l;ho evidence of the two persons Bam- 
-proshad and Makbulali by name. Bam- 
prosliaTl was the person who by an ap- 
pointment had met the dacoits before the 
dacoity took place at a place called Bai- 
pur and w'hen on arrival there he found 
out what the object ot the men was» he 
came away. According to him, Kashem- 
ali on the next day told him that on the 
previous night ho (Kaahcmali) had com- 
mitted a dacoity. Makbul was the man 
to whom Naimuddin admitted having 
with others committed dacoity in Yusuf 's 
house and complained that his compa- 
nions had given him no share of the 
booty whereupon Makbul took down the 
names of the persons who according to 
Naimuddin had committed the dacoity 
on a slip of paper and this slip of paper 
contained the name of Kashemali as one 
of the dacoits. The slip of paper was 
seized from Makbul after his arrest dur- 
ing the police investigation. Bampro- 
shad in his statement recorded under 
S. 104, Criminal P. C., had not men- 
tioned Kashemali as the person who had 
come to him and admitted having com- 
mitted a dacoity on the previous night. 
According to that statement it w^as one 
Kumar who had come and made that 
statement to him. 

This fact the learned Judge did not 
put to the jury, a fact which in our opi- 
nion, was a very important one, in con- 
sidering whether Bamproshad was a 
truthful witness or not. The learned 
Judge told the jury in a way that both 
Bamproshad and Makbul were no better 
jthan accomplices. But the learned Judge 
:althoiigh when telling the juty that bo- 
ifore there could be a conviction on a re- 
tracted confession of a co-accused there 
must be corroboration on material parti- 
culars, lie pointed out to the jury that 
the retracted confession of Naimuddin 
had been corroborated by tHbe evidence of 
Bamproshad and Macjbul omitted to tell 
them, that this corroboration must come 
from independent witnesses and that it 
would not do if that corroboration would 
come from evidence which in itself was 
tainted as the evidence by an accom- 
plice undoubtedly is. The evidence 
against Kashemali as I have stated more 
than once before consisted of the retrac- 
ted I'.onfession of Naimuddin and the 
statements of the accomplices Bampro- 
'shad and Makbul and that being so, the 


omission of the learned Judge to give a 
full and sufficient warning to the jury 
as to the circumstances under which 
a conviction can be based on a retracted 
confession of a co-accuscd amounted, in 
my opinion, so far as Kashemali is con- 
cerned, to a serious nondiroction. We' 
would therefore dismiss the appeal of 
the appellant M.aidan Pranianik and al- 
low the appeal of Kashemali. Kashenj- 
ali’s conviction and sentence arc sot 
aside. He is acquitted and directed to 
be set at liberty at once. 

Remfry, J. — I agree. 

K.M./u.K. Order accordingly , 
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Costello, J . 

Saligtam Khctry — Accused ■ — Peti- 
tioner. ^ 

v. 

Empero} — Opposite Party. 

Criminal Bevn. No. of 1932, Deci- 
ded on dth August 1932. 

(a) Calcutta Police Act (1866), S. 50-A — 
“Mere” does not mean pure — Sufficiently 
expert person having complete control over 
result~No external circumstances interven- 
ing— Game is of mere skill— Whether skill or 
chance predominates is not material. 

The word “mere” ill S. 60-A docs not mean pure. 
A game of mere skill should be taken to mo an ono 
in which a person playing it, as far as possible 
in any human affiiirs, has complete control over 
the result which ho sets out to attain, provided 
he is sulHciontly expert in porfonnaiice. Tho 
real test is; Is there any cxiern.'il thing or for* 
tuitous circumstance which may interpose bet* 
ween tho action of the player and tho result to 
bo attained and are tho iimdia or in.sirnmonts of 
the operation all ascertained the moment tho 
game begins. The ciiterion of whether skill or 
chance is tho predominent or governing element 
cannot be applied: AIR 1929 Cal 709, Dine. 

[P 10 C 2; P 11 C 1] 

(b) Calcutta Police Act (1866), S. 50<A— 
Whether game is of mere skill is question of 
fact. 

Tho question cf whethor or not the game is 
one of mere skill for the purpose of involving the 
protection of S. 50- A is a question of fact. 

[P 11 C 2] 

S. N, Banerji, Santosli Kumar IJasu 
and Parimal Mukherji — for Petitioner. 

Khundkar and Nirmal Chandra 
CliakraberUy — for the Crown. 

Judgment. — In this case throe ac- 
cused persons Saligram Khetry, N. H. 
Balakani and R. N. Swinton were charg- 
ed under S. 44, Calcutta Police Act 
(Bengal Act 4 of lB(-)(i). Khetry was the 
proprietor of a show known as The Granc^ 
Variety Show and Balakani and Swinton 



1933 Saliobam V. Empbbob (Costello. J.) CBleuti& ^ 


wore his assistants who helped him in 
. ruDDing that show. On 14th J^anuary 
' 1932 an application was made to the 
police authorities by the manager of that 
show for permission to carry it on at 
]24, Bow Bazar Street, for a period of 
three months and to conduct various side 
shows and games of skill including a 
game known as the “dart game.’* The 
permission asked for was granted by the 
police on 19fch January 1932. But on 
Ihfch February 1932 an order was issued 
by the police authorities countermand- 
ing the sanction as regards the particular 
game known as the dart game on the 
ground that .it did not belong to the 
classes of gamo which are predominantly 
games of skill. This order was duly 
communicated by a police olhcer on the 
following day to tlie accused Saligram 
Khetry *at alioufc throe o’clock in the 
afternoon. Another police ofheer was 
sent out at 6 p. m. to ascertain whe- 
ther the game was still being carried on 
and upon liis reporting that it was 
still in operation, another police otlicer 
who was the first witness lor the 
prosecution in the Court below, wont 
to the show ground and found that 
the game was in progress in one of the 
stalls and he took possession of tlio ap- 
paratus and arrested all the persons 
found in the stall. As the outcome of 
that the three persons, whose names I 
have given, were cliarged under S. 44 as 
already stated. That section provides 
as follows: 

“Whoover, being tho ownor, occupier or having 
tlie use of any hou>-e, room or phico, opens, keeps 
or uses the samoasa common gaming liouse; and 
whoever, lieirig the owner or occupierof any house 
or room, knowingly and wilfully permits the samo 
U) be opened, kept or used by any other person 
us a common gutuing-house; and whoever ha.s the 
earo or inanugeineni of or in any manner as- 
sists in conducting the business of any house, 
room or place so opened, ki‘pt or used; and who- 
ever advances or furnishes money for the pur- 
pose of gaming with person.s frequenting such 
house, room or place, sliali bo liable, on siiranmry 
conviction before a Magistrate to a fine not ex- 
ceeding Rs. ftOO or to imprisonment, with or 
without liard labour, for any term not exceeding 
Lliieo months." 

The learned Chief Presidency Magis- 
trate found all the accused persons guilty 
under S. 44. In making the order Jje 
said: 

“It is not disputed tli.at Saligram i.s the mana- 
|:!er and the other two accused persons are his 
assistants. The accused Saligram is fined Rs. 50 
in default two weeks rigorous imprisonment. 
The accused Balakani and Swinton are fined 


Rs. 6 each, in default five days rigorous, impri- 
sonment each. The instrumentB of gaming 
the money that' have been seized are confiscated 
under 8. 48 of the said Act." • 

The only flueation before the learned 
Chief Presidency Magistrate was whe* 
ther or not the accused could avail them* 
selves of the exception provided in 
S. SO-A, Calcutta Police Act. That 
tion was inserted into the Calcutta 
Police Act by the Bengal Public Gamb- 
ling (Amending) Act No. ^^4 of 1913» 
S. 50-A reads as follows:. “Nothing ..in 
S. 44 to S. 50 shall apply to any game of 
mere skill, wherever played.** The 
learned Magistrate in his judgment said: 

"The only point for determination is whether 
this dart gamo constitutod gaming or not. It 
iH not in dispute that the game was being 
played." 

The learned Magistrate rightly took 
the view that theother conditions named 
in S. 44 were undoubtedly present. The 
ground on which this matter came be- 
fore this Court in revision, is stated in 
the petition in those words: 

"For that in view of the reasons given by the 
learned Magistrate himself; the dart gamo ought 
to have been hold to bo a game of more skill and 
not one of chance." 

As described by the learned Magistrate 
the game was played in the following 
manner; “A square wooden board which 
has about a hundred squares, coloured 
red, blue, white and gfeon, is fixed up 
above seven feet from the ground; the 
player stands twelve feet from this tar- 
get; between him and the target is a 
table on which are placed card-board 
squares bearing coloured discs; the player 
chooses his colour and puts a rupee on 
it; he is given four darts; if the player 
places all four darts on squares of the 
pre-selected colour on the target he is 
paid four rupees; apparently he gets a 
rupee for every successful throw; total 
failure means loss of the stake.*' The 
learned Magistrate then proceeded as 
follows: 

"The defence has called a witness who de- 
monstrated in Court that ho i.s an expert at this 
game; he wh.s successful with two throws out of 
three; on a second attempt both throws were 
successful, it is urged that this is a game in 
which ‘skill preponderates over chance and there- 
fore ic is not gaming. It .is also urged that the 
game was a.l lowed by ‘Iho police iiiid ihorofore no 
ofTenco was co mini tied." 

The finding of the learned Magistrate 
was in these tcJ ins: 

"On a careful consideration of tlm nature of 
the game and the manner of play I am .satisfied 
that it is a form of gami^ig." 
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Then he says ; 

“ The mfiniicr in which tho game is played 
- shows dchiiitely that tho element of chance pre- 
poiidemtcs. The ordinary person who has had no 
previous practice can only hit themark, (that is, 
one of tho numerous coloured squares according 
to the colour chosen) by sheer fluke or accident. 
Tho large number of squares of each colour,* tho 
small size of each of the 'squares, tho distance at 
which the player stands from the target, are all 
factors which render a successful ‘throw extreme- 
ly unlikely and a matter of pure chance. The 
fact that some people can acquire or have ac- 
quired unusual skill docs not alter the nature of 
the game so far ns the general public is con- 
cerned.” 

The learned Magistrate then said : 

*' It has been laid down in Emperor v. Arjun 
Singh (1), that it is not necessary to consider 
whether tho element of skill preponderates over 
the element of chance. All that is necessary to 
determine is whether tho game is one of pure 
skill. It cannot for a moment bo imagined that 
the dart game is one of pure skill. It is therefore 
a form of gaming. If it were a game of pure skill 
it would not bo necessary to have so many 
squares of the same colour, in different parts of 
the target. If this were a game in which tho 
player selected the very square ou which he was 
going to throw his dart, it would bo a game of 
pure skill.” 

For thoso reasons the learned Magis- 
trate came to the finding that this dart 
game was not a game of “mere skill”, 
tho words u.scd in S. 50-A, Calcutta 
Police Act, and therefore constituted an 
illegal game so as to bring the persons 
running it within the purview of S. 44. 
The only point I have to decide is whe- 
ther or not I am in agreement with the 
view taken by tho learned Magistrate. 
As I have indicated tho learned Magis- 
trate seems to have placed a considerable 
or at any rate some reliance upon the 
decision in Emperor v. Arjnn Singh (1). 
That decision was given by Mukerji, J., 
in tho case of Emperor v. Arjun Singh 
(1). In the course of his judgment at 
p. 523 of the report tho learned Judge 
said : 

” The question as to whether a game is one 
of pure chance or one in which the element of 
skill preponderates considerations which were 
thought important under the Act as it stood be- 
fore are no longer pertinent. We have to see 
whether the game is covered by w'hat is meant 
by gaming ; if it is, it is hit by the Act, unless 
it is a game of mere skill.” 

Broadly speaking, with that proposition 
I agree. But I am bound to say that it 
seems a little difficult to think of any 
game whicli is absolutely devoid of all 
possibilities of some fortuitious element 
entering into the playing of it. The 
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element of chance may be small or even 
infinitesimal, but in practically in all 
pastimes which can rightly be described 
as games even though they are, undoubt- 
edly, games of skill, some element of 
chance might creep in. I make these 
observations for the i)urposo of saying 
that in my opinion, it is very difficult to 
read the word “more” as if it were 
synonymons with tho word “pure” in 
the strict and scienl.ilio sense of thej 
latter word. I am therefore of opinion! 
that one must give a roasnnablo inter- 
pretation to the expression "mere skill" 
and should como to tho conclusion that a 
game of “mere skill” should be taken to 
mean one in which a person playing it, 
as far as possible in any human affairs, 
has complete control over ilio result 
which he sots out to attain, provided he 
is sufficiently e.x.pert in performance. 1 
agree with Mukerji, »J., that having re- 
gard to the terms of S. 50-A the question 
is no longer one as to wliether the ele- 
ment of skill or chance predominates. 
Tho real (piestion as I have said, is whe- 
ther the result sought to l)o obtained caji 
be achieved by the person Rooking to 
attain it if hc5 has sufficient oxpertnessi 
to bring it about. It is obvious that in* 
a largo number of games there is defin- 
itely an element of chance. Games which 
are dependent uprm tho throwr of dice or 
the turn of wheel or the fall of cards, 
necessarily liave a decided element in 
the playing of them which is altogether 
outside the control of the person playing. 

In tho present case it is argued on be- 
half of the Cnwn that the likelihood of 
the player affixing the dart on a square 
of tho particular colour nominated by 
him was so remote that it became a 
matter of pure luck, whether the dart 
struck a particular colour or not. It is 
argued because there are a number of 
squares of tho same colour, the player 
might by chance hit any individual 
square of the colour selected by him, 
although ho had in fact aimed at another 
square of the same colour; and it is 
therefore said that the difficulty of hit- 
ting the precise target selected is bo great 
that success must necessarily be depen- 
dent on what is ordinarily called a fluke. 
In this connexion 1 may observe that no 
one would dispute that tho game, of 
billiards is a game of the highest possible 
skill and yet even in this game \i a 
player sots out to put a ball into a 
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particular pocket and he may by a fluke 
. put that ball into soma other pockigit 
but he nevertheless scores his point. It 
seems to me therefore that any argument 
which is based upon the proposition, the 
greater the difliculty the greater the ele- 
ment of chance, is wholly unsound, one 
;nav equally well say, the greater the 
difliculty the higher the skill. 

In this particular case there can be no 
doubt, I think, that tiie likelihood of 
success is well within the control of any 
particular player, provided he possesses 
the necessary skill. No doubt success 
would demand a high fl(3grce of skill or 
at any rate what is generally described 
as knack which is only another way 
of saying that the person playing must 
have an aptitude and must have a certain 
arnount^of ex])orienco and expertness in 
tlio play of tlio particular gainev Here 
it is clearly ]>ossihlo for a person with 
siifTicient expertness to hit any particular 
square or at any ral(3 a lin(3 of squares. 
I say lino of sr]uan3s because the colours 
were arrang(3(l in linos drawn diagonally 
on tJio board whieh constituted the target. 
There is nothing in tlu3 playing of the 
game \vhich could not 1)0 foreseen and 
anticipated. Tlio players in the game so 
far as any outside circunistanoe or for- 
tuitous factors are concerned, are masters 
of the situation, if one seeks a criterion 
uj)on the question w'hethor the game is 
one of mere skill or not, I thirk one can 
only say that tlio real test is: Is tliero 
■any external thing or fortuitous circum- 
i'.stance which may interpose bofcwoon the 
action of the playei and the result to bo 
[attained, and are the media, or instru- 
Iments of the operation all ascertained 
jthe moment tlie game begins. As I have 
■'already said it is undoubtedly the case 
tliat in this particular game there was a 
possibility and indeed probability that a 
player might he unwillingly successful 
by bitting a line of the colour selected 
other than the particular line which he 
intended or was supposed to>im at. But 
on the other hand as I have already said 
it was undoubtedly possible for the per- 
son with the requisite skill to hit t-lie 
actual point on the target selected by him 
beforehand. Accordingly giving the 
words .“mere skill", a reasonable con- 
struction and not interpreting the quali- 
fying adjective, the word “mere" as if it 
n^ant pure in the sense in which that 
word might be used in a scientific ex- 


periment. I come to the eonolusion 
that this case falls within the proviso eft' 
S. 50-A. 

The English authorities are hot of very 
much assistance in this country becaup 
undoubtedly the ^ legislature here by ttie 
use of the word “mere" have sought to 
go even further than the English legisla- 
tion relevant to a matter of this kind; 
As stated by Mukerji, J., (ubi supra) I 
am of opinion, that so far as this country 
is concerned, one can no longer apply 
the criterion of whether skill or chance 
is the predominent or governing element. 
In order to escape conviction under S. 44, 
it must be shown by the defence that to 
all intents and purposes on a broad and 
reasonable view of the inatter the game 
was one of skill and nothing else. Thei 
question of whether or not the game is 
one of mere skill for the purpose of in- 
voking the protection of S. 50-A is aj 
question of fact. This Buie is made abJ 
solute. The conviction and, sentence are 
sot aside and the fine if paid will bo re* 
funded. 

M.N. Rule made absolute, 
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Panokuidcie, j. 

Ram Prasad Agarwalla and another — 
Accused — Petitioners. 

V. 

Emperoi — Opposite Party. 

Criminal Kovn, Case No. 204 of 1932, 
Decided on 23rd May 1932. 

ij* Civil P. C. (1908), S. 135-Wide con- 
struction mutt be given to sub-S. (2) — 
Arrest after one bour of closing of Court at 
place not on way to person's residence — No 
explanation how hour was spent — Persons 
arresting cannot be convicted under Penal 
Code (1860), S. 342. 

A rcason:ii>l>’ wide construction must be given 
to S. 135, sub-S. (2), and it is not the intention 
oCtlic legislature that a parson holdinga warrant 
of aiTost on a civil Court process .should be able 
to pounce upon a porsoii again.sb whom the war* 
rant has been issued the moment the Court that 
the person had been attending rises for lay 
and a slight deviation for purpose of business or 
refreshment will not rob a party to a litigation 
of the protection under S. 135 (2). But whotea 
person was arrested after one hour of the rising 
of the Court at a place, close to the Court, but 
which was not shown to be in his way to his re- 
sidence and there was no explanation of how the 
intermediate hour was spent it cannot bo held 
that he was attending the Court within the 
meaning of S. 135 and the persons arroating 
cannot be convicted under S. 342, Penal Codo. 

. [P12 0 4, 2] 

Hemendra Kumar Dass — for Peti- 
tioners. 
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Judgment. — Tho question in this 
"^ase is whether the complainant at the 
■ time he is said to have been wrongfully 
confined by the petitioners was pro- 
tected from arrest by reason of S. 136, 
Bub-S. 2, Civil P. G. It appears that 
the first petitioner had a civil Court de- 
cree outstanding against the complainant. 
On his application tho Munsiff issued a 
warrant for the complainant's arrest and 
made over the warrant for execution to 
petitioner 2 who is a Court peon. It is 
a common ground that the petitioner 
3va$ arrested on his way from the Mun- 
sif’s Court at Tejpur to the Tejpur 
Local Board Office at 4 p. m. on 27th 
June 1931. It appears that on that day 
two civil suits to which the complainant 
was a party were on the list for hearing 
in the Munsiff's Court at Tejpur, The 
complainant had accordingly gone to the 
Court in connexion with the suits and 
had a consultation with his pleader. The 
27th June was a Saturday and the latest 
hour at which it is suggested the Court 
was actually sitting was 3 p. m. It has 
been found as a fact that tho complai- 
nant when he was arrested explained to 
the petitioners that he was going to the 
Court in connexion with two suits and 
that he could not be arrested on a civil 
Court process. Therefore no question 
can arise of the petitioners’ having no 
notice of the business which had taken 
the complainant to Court on that date. 

Although I consider that a reasonably 
wide construction must be given to 
S. 136, sub-S. 2, Civil P. C., and that 
it is not the intention of the legislature 
that a person holding a warrant of arrest 
on a civil Court process should be able 
to pounce upon a person against whom the 
warrant has been issued the moment the 
jCourt, that the person has been attend- 
ing, rises for the day. I do not think, 
'however, that it clearly appears that the 
jcomplainant in this case is covered by 
the subsection. He certainly w^as not 
going to the tribunal wd^en ho was ar- 
rested ; nor can it be that he was at the 
time attending such a tribunal for tho 
purpo.so of a matter pending before it. 
iTo my mind when he was on his way 
'from tho tribunal to the Local Board 
Office at least an hour after the Munsif 
had concluded the business of the day 
he could not be said attending the tribu- 
nal at all. No explanation is furnished 
(how he occupied himself in the interval 


and simply from the facts that tho Local] 
Board Office is in the same compound as 
the Munsif’s Court and he was on his 
way from the Munsif’s Court an hour 
after the Munsif had risen I cannot! 
draw the conclusion tliat he could at the! 
time he described as attending tho Court.' 

Xt is not said that he was returning 
from the tribunal and there is no evi- 
dence that the Local Board Office is on 
the way from the Court to liis residence.] 
As I have said I should bo sorry to read 
S. 135 in a narrow fashion and to hold 
that the slightest deviation for the pur- 
pose of business or refreshment robs a 
party to a litigation of the protection 
which siib-S. 2 gives him. The facts] 
here seem to me to bo too meagre to ad- 
mit of my holding that there., is evi- 
dence on which it can be safely said 
that the complainant when he'was ar- 
rested was attending tlio Munsif 's Court 
for tho purpose of a litigation to which 
he was a party. 

In the circumstances tho Kulo is made 
absolute and tho convictions and sen- 
tences arc set aside, and the petitioners 
are acquitted. The lines, if paid, will be 
refunded. 

M.N. Buie made absolute, 
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Costello, J. 

Mrs, 0. K, Smith — Petitioner, 
v. 

Mr, H. P. Smith — Opposite Party. 

Matrimonial Suit No. 14 of 1931, De- 
cided on 28th August J931. 

(a) Divorce Act (1869), S. 10— Unnatural 
offence — Charge of '-Some corroboration ia 
necessary . 

In an application for dissolution of marriago 
by the wife where n charge of an attempt to 
have uunaiural sexual intercourse is alleged the 
Court ought generally speaking, to require some 
corroboration of the petitioner's story because if 
she in any degree assents to what happened she 
bocomoB an accomplice to her huslxind in the 
matter. [P 13 C 2] 

(b) Divorce Act (1869), S. lO—Diacretion 
of Court— Wj^en should be exercised— Prin- 
ciple stated —Discretion was exercised 
against dissolution. 

It iff essential as a matter of pacticc, in matri- 
monial cases, that if a petitioner wishes tho 
Court io exercise its discretion in his or her 
favour be or sbe-should make a frank disclosure 
of all the circumstances of tho case. In every 
excrcisQ of discretion tho interest of the com - 
'munity at large in maintaining the sanction of 
honest matrimony is a governing coiisidor/ition; 
a strong afiirmativo case is necessary boforo^ a 
Judgo is justified under the statutes in iicgativ- 
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itig their conditional prohibition ; it is mani- 
. fostly contrary to law that a judicial discretion 
in favour of a litigant guilty of misconduct in 
the matters in question should bo exorcised where 
ihitt course will probably encourage immorality; 
if it is not unlikely to do so that is an argument 
against leniency. [V 14 0 1, 2] 

Where there is no allegation by the wife 
against the husband that he at any time was 
' fin faithful to her in the sense of having sexual 
relations with other women until after she her- 
self, ho the reason good or bad, had ilaally left 
him and on the contrary it is proved that she 
committed adultery at a time when she was 
actually residing with her husband and living 
with him as his wife, and that the adultery actu- 
ally Look place under the husband’s roof^ the 
interests of public morality and the interests of 
the children b}; the marriage require th.it the 
Court should refuse to give a decree to the wife 
for dissolution of marri.ago : Stuart v. Stuart 
and JItilde ii (iOSO) P. 77 and v. Apted iwid 
Bliss (1930)’^. 246, lief. [I* 16 0 2j 

li. C .nhonnerjen and Sikhfir Baau — for 
Petitione)*. 

D. iV. MHta -for Opposite ]\arfcy. 

Judgment. — fn this case tlio peti- 
tioner Olive Kathleen Smith prays for 
t]u3 dissolution of her inarriajio on the 
f^rouiid of tlie criU3lfcy ami jK’uUcry of her 
husband, Henry Porcival Smith. The 
parties wore marriod on LOth May lOlB, 
at the Church of tlie Sacred Heart, Cal- 
cutta, and at that time tlic petitioner 
was a ^n’rl of about 18 years of ago and 
the respondent was 2^^ years or tliero- 
abouts. The parties are of Pritish 
Indian domicile arid they both profess 
the Christian religion and accoidiiigly 
this .suit is hj'ought under the Divorce 
Act of .1809. The petitioi]er makes a 
general allegation of cruelty against her 
liusband, but in particular relies upoTi 
throe spcciiic instances which are set 
forth in para. 10 of the petition. In 
that paragra])h the petitioner states 
that some time in August 1920, at No. 21, 
Sooterkins Lane, the rospondont struck 
her at a time when she was pregnant 
and threw her on the bed thereby caus- 
ing injuries to her mouth. Sacondly, to- 
wards the end of the year 1920, the res- 
pondent struck the petitioner at No. 5, 
Alimuddin Street of Calcutta. Lastly, 
there is an allegation that the respon- 
dent, at No. 11, Turner Street, between 
15th and 28th March 1928, frequently 
attempted to have unnatural sexual 
intercourse with the petitioner. With 
regard to this latter charge, I do not 
think^I need say any more than that it 
hu# recently been laid down that where 
a charge of that nature is alleged the 


Court ought, generally speaking, to re-j. 
quire some corroboration of the peti-, 
tioner's story because if she m anyj 
dggree assents to what happened; ehe. be- 
comes an accomplice to her liusbahd ihj 
the matter. I accordingly disregard 
that charge altogether. I am boVreverj 
satisfied on the evidence of the petj^ 
tionor andf the witnesses who were called, 
that the other two charges are estab- 
lished. I am also satisfied that the res^ 
]7ondent did, in genera^ treat hU wife in 
the way he should not have done, ^hd 
that on various occasions he did use 
physical violence towards her. 

With regard to the charge of adultery 
the petitioner's case is that after she had 
left her husband in March 1928, he 
brought to No. 11, Turner Street, where 
ho was tJien living, a woman whom he 
had caused to be procured for him for 
tho purpose of living with him as a sub- 
stitute for his lawful wife, who at that 
time had left him. I have no doubt 
whatever that tho evidence given by 
Mrs. Kiernan and her son John Kiernan 
is wholly accurate. I can see no reason 
whatever why John Kiernan should have 
(lone other than tell the whole truth 
and nothing but the truth in this mat- 
ter. It is clear from bis evidence that 
tho respondent did have a woman, whose 
name was said to bo Mary McCarthy, 
living with him at No. 11, Turner Street, 
for two or three months in the year 
1928. I hold therefore as a fact that 
tho respondent has been guilty of cruelty 
in the legal sense towards his wife and 
that he has committed adultery. It fol- 
lows tliut had the matter rested there 
the petitioner would have been entitled 
to tho relief which she seeks in this suit. 
But the petitioner has herself committed 
adultery and she has set forth in her 
petition some account of the oircum- 
staneos in which the adultery was com- 
mitted. She frankly admits in her peti- 
tion that she has committed adultery 
with two persons : firstly with a mat! by 
tho name of Pearson, and secondly, ^ith 
Ambrose Lawrence And roe, with whom 
she has been living for the last two or 
three years and with whom she is still 
living. 

The petitioner however asks the Goart[ 
to exercise its discretion and to grant her 
a decree in spite of the fact that she hbr- 
self has committed a matrimonial off- 
ence. Tho rospondont by his answer 
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denied the cruelty and adultery alleged 
Tiigainst him, and further set up, as a 
plea in bar, the facts which I have just 
mentioned and contended that the peti- 
tioner is not entitled in any event 'to 
succeed in the suit by reason of her own 
adultery. Having regard to the findings 
of fact to which I have arrived it is 
necessary that I should decide whether 
or not this is a case in which the Court 
ought to exercise the discretion, which 
it undoubtedly possesses, and grant 
decree to the petitioner in spite of 
her own adultery. At the outset it 
may be said in the petitioner's favour 
that she has made a very full and 
frank avowal to the Court. It is es- 
sential, as a matter of practice, in 
matrimonial cases that if a petitioner 
wishes the Court to exercise its discre- 
tion in his or her favour he or she should 
make a frank disclosure of all the cir- 
cumstances of the case. In a recent 
case, in England, Stuart v. Stuart and 
Holden (l), Hill, J., said: 

''It is the condition upon tbe Court can 

properly exorcise its discretionary power that 
there should be complete frankness on the part 
•f those who are asking for its discretion." 

In that case as there had not been a 
complete and frank disclosure the decree 
was refused. Here however as I have 
said, the petitioner has made a frank 
disclosuro of the whole of the circum- 
stances as regards her own conduct. I 
have to ask myself whether this is a case 
where in spite of the facts and circum- 
stances which the petitioner has re- 
vealed I ought to give her the relief 
which she seeks. The principles upon 
which this kind of discretion ought to be 
exercised are discussed by Lord Merri- 
vale, President of the Divorce Court in 
England, in a case tried before him last 
year, Apted v. Apted and Bliss (2). In 
that case the learned President con- 
sidered all the'leading cases bearing upon 
this point and summarised the ettect of 
\ho8e cases in the passage in his judg- 
ment which appears on p. 209 of the 
report where ho says: 

"Reviewing the cases in question as a whole 
these principles appear: in every exercise of dis- 
crotion the tnterest of the community at largo 
in maintaiuiug the sanction of honest rnatii- 
mony is a governing consideration; a strong 
affirmative case necessary before a J udge is 

”"(1) [1930] P '?7=99 L J P 17=142 L T r6y= 
74 S J fib=4G T L R 182. 

12) [19£0] P 246=99 L J P 73=148 L T 868= 
74B J 838=40 XL R. 456. 


justified under the statutes in negativing their' 
conditional proliibition; it i.<t inanifu.stly contrary 
to law that a judicial discretion in favour of a 
litigant guilty of misconduct in the matters in 
question .should be exercised where that couraej 
will probably encourage immorality; if it is uot| 
unlikely to do so that is an argument against 
leniency.” 

There is no doubt the more strict and 
early view of the principles on which 
discretion should be exercised lias to 
some extent been departed from. Now- 
ada^^s it is fclie duty of the Court to con- 
sider the whole of the circumstances 
bearing in mind the considerations re- 
ferred to by the learned rrcsidont. The| 
Court has to take into con^sidcration the 
position and interest of the parties them-, 
selves and of the children of the marri-' 
age, and possibly tlio conditions as re- 
gards the future of the childr(3n us well! 
as the future of tlie guilty paVty. fnl 
the present case there were hiur children 
of the marriage, two sons and two 
daughters, all of them born between the 
years 1919 and 1923. The petitioner’s 
case comes to this: that throughout her 
married life her hushantl did not treat 
her wdth projicr consideration and kind- 
ness and that matters finally came to a 
head at the beginning of the year 1928, 
and tliat iji consequence of her husband ’s 
attitude towards her she left him on the 
3rd January of that year. She stayed 
away for something like throe months, 
and tlien owing to her feelings towards 
her children and at the r(?quest of her 
husband slio returned to him about the 
middle of March .192K. Thereupon the 
parties lived together for some two or 
three months. The petitioner says that 
prior to her leaving her husband at the 
beginning of January 1928 the position 
had become intolerable by reason of the 
fact that he was constantly nagging at 
her and abusing her because he had then 
recently discovered from certain letters 
of his wife which he extracted from an 
attache case belonging to Pearson — who 
was living in the house at the time — 
that she had had illicit relations with 
Pearson. 

The petitioner's original story with 
regard to that was that she had not 
committed adultery with Pearson at that 
time. But it is quite clear, in my opi- 
nion, from the letters she herself had 
written to Pearson that she had had in- 
tercourse with him prior to the discov^ery 
of the letters by her husband, and in the 
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witness box she ultimately admitted that 
. 8iich was, in fact, the case and that on 
divers occasions during the temporary 
absence of her husband from the house 
slie had misconducted herself with Pear- 
son. In order to make the position clear 
it is necessary to refer to the fact that 
during the year 1920 the parties were in 
poor circumstances financially. It ap- 
]iears that the liusband after he loft his 
eniploymont with the Eastern Bengal 
Hailway in the year 1919 liad never at 
any time earned more than a very small 
salary. The petitioner had supplemented 
the family resources from time to time 
hy getting employment as a shorthand- 
typist. Towards the end of 1927 the 
petitioner apparently hy accident came 
into contact with tliis man Pearson who 
slio liiis^aid harl been her “sweetheart’* 
when she was a girl of some 14 years of 
ago. It seems tliat more or less upon 
lier suggestion, though no doubt tlie res- 
pondent was perfectly willing to have 
the advantage of the extra income which 
it would entail, in or about the month of 
October 1927, Pearson took u]) his abode 
with tlio respondent and tiio petitioner. 
At that time they w^erc living at No. 5, 
Aliinuddin Street. The aeconnnodation 
they liad available was extremely linii- 
ted. They, had a small bed-room, some 
kind of a living room and a very small 
verandah. The petitioner has sworn 
thoro was only one bod available and 
that tiiat bed was occu])ied by herself 
and her hu&baiid and t!iis man Pearson 
as well as Die one child of tluj petitioner 
and the respondent. The ixstitioner has 
said that there were occasions when, the 
husband being out late, she and Pearson 
retired to this communal bedroom, so to 
describe it, to share this bod and that 
they there committed adultery in the 
absence of the husband. 

The respondent has denied that all 
these three persons occupied tlio same 
bod, but I accept the evidence of the 
petitioner upon this point. It seems to 
mo that the story is so deplorable and 
the situation so revolting to anyone with 
any sense of the common decencies of 
life that one can only come to tho con- 
clusion that it is true, for I do not 
believe the petitioner is of such an utter 
depravity of mind that she would have 
invented a story of this kind. It is not 
si^prising therefore that living in such 
oonditions, which were apparently ac- 


quiesced in by the respondent, the peti- 
tioner committed adultery with thiS 
man Pearson. As I have saidi the letters 
written by the petitioner to Pearson 
daring his temporary absences from Cal- 
cutta disclose beyond all shadow of 
doubt that there was adulterous inter* 
course taking place between them. The 
petitioner further makes it plain in 
those letters that to all intents and pur- 
poses she was actually having sexual 
relations with her husband during the 
very period in whieh she was giving hdri« 
self to Pearson. The position in fact 
was, not to mince matters, that the 
petitioner was carrying on adulterous 
intercourse actually in the marital . bed. 
The w'hole of that part of the story re- 
veals a state of things which, to say the 
least of it, is of a shocking description. 
I have no doubt at all but that the peti- 
tioner did leave the respondent on the 
Srd January because he had abused her 
and possibly assaulted her, as a result 
of his discovery of her relations with 
Pearson. 

Further, I have no doubt that the res- 
pondent made the petitioner write the 
note which was produced in the case, 
which seems to indicate that the peti- 
tioner loft her husband*s house of her 
own accord. No doubt the respondent 
more or less extorted it from bis wife in 
order to protect himself from any pro- 
ceedings on her part or proceedings on 
the part of possible creditors in respect 
of debts incurred by the wife. There is 
this to be said on behalf of the respon- 
dent that h(-3 did in fact shortly after his 
wife left him, take proceedings in the 
police Court charging the man Pearson 
with adultery with Mrs. Smith. Those 
proceedings were abandoned. The res- 
pondent's explanation of that is that his 
wife had expressed her willingness to 
return to him upon condition that he 
abandoned his proceedings against her 
lover. Whether that is so or not 
the proceedings were in fact aban- 
doned, and as I have already men- 
tioned, about the middle of Marob, 
l^lrs. Smith returned to her husband and 
they resided together as hiif»band and 
wife, at No. 11, Turner Street, until tho 
end of that month. Now, it seems clear 
from the evidence not only of tho 
petitioner herself but from tliat of Mrs. 
Kiornan and her son that during tho time 
the parties were living at No. 11, Turner 
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^Street, there were incessant quarrels 
^between them and the respondent fre- 
quently assaulted the petitioner. She 
seems to have complained to Mrs. Kier- 
nan that the strain was intolerable and 
she told her that she proposed leaving 
her husband for that reason and she 
did, in fact, leave at the end of March. 
She then, according to the evidence of 
Mrs. Ogg, went back to reside in the 
bouse of that lady for some time, she 
having aleady lived in the same bouse 
luting the time she was away or part of 
the time she was away from her hus- 
band in the months of January and Feb- 
ruary, previously. After a short inter- 
val Pearson came on the scene again; he 
had returned to Calcutta and thereupon 
the petitioner set up a joint menage 
with him and lived with him as his wife 
until he died on 8th August 1928. So 
after leaving her husband the petitioner 
resumed hor previous relations with 
Pearson and continued them as long as 
he was alive. 

So far as the events of the latter part 
of 1928 are concerned no doubt tliey 
were condoned by the respondent resum- 
ing conjpgal relations with his wife in 
the subsequent March. Had the matter 
rested there, it would have been open to 
the petitioner to say that any matrimo- 
nial offences that she had committed 
had been obliterated by the fact that 
she had lived with the respondent as 
his wife at No. 11, Turner Street, but, 
as I have said, the petitioner apparently, 
as soon as she could, resumed her inter- 
course with Pearson. That action on 
her part was, of course, sufficient to re- 
move the effect of the condonation and 
to revive the effect of the antecedent 
adultery, with Pearson. 

After the death of Pearson the peti- 
tioner seems to have supported herself 
for a time ufiitil in the early part of 1929 
or thereabouts she met, apparently at a 
d^nce, Ambrose Lawrence Andree. To 
his credit it may be said that he seems 
to have treated the petitioner-with con- 
siderable kindness and during some 
months to have given bis financial assist-- 
ance without in terms asking for any- 
thing in return . But in the light of 
after-events one cannot help suspecting 
that all along Mr. Andree haddt in mind 
to'seduce the petitioner. At any rate, 
about the middle of 1929, the petitioner 
did consent to go and live with Mr. 


Andree after the death of a sister of his 
who had been keeping house for him till 
that time, and from that time down to 
the present the petitioner and Andree 
have been living together us man and 
wife apparently quite openly. 

The children of the marriage are, it 
appears, all of them being educated in 
good schools. It is said that the res- 
pondent is paying for the education of 
two hoys, and the petitioner by means of 
money allowed to her by Andree is pay- 
ing the necessary charges in respect of 
the two girls. 

That is in brief an outline of the 
main facts and circumstances which I 
have to consider in deciding whether I 
ought to exercise a discretion in favour 
of the petitioner. There is however one 
other matter whicli has some inV)ortanco 
in the case. The petitioner has said that 
she has delayed taking proceedings 
against her husband for two reasons: the 
first is that she herself had not the ne- 
cessary means for tiio purpose, and 
secondly, slie was anticipating and in- 
deed hoping throughout that hor hus- 
band would take proceedings against her. 
I am hound to say that in my opinion 
there seems to be no real reason why if 
the petitioner in fact felt herself to be 
the-moro aggrieved party she should not 
have instituted proceedings against her 
husband sooner than in fact she did. 

As regards the position of the respon-; 
dent it must be observed that tlmre is' 
no allegation against him on the part of, 
his wife that he at any time was un-| 
faithful to hor in the sense of having 
sexual relations with other women until 
after she herself, bo the reason good or' 
bad, had in fact finally left him. On the 
other hand, I am faced with the fact 
that the wife undoubtedly committed 
adultery at a time when she was actually 
residing with her husband and living 
with him as his wife, and that the 
adultery actually took place under the 
husband's roof. It seems to me that if 
the wife as early as October or Novem- 
ber 1927, had come to the conclusion 
that life with her husband was intoler- 
able owing to his treatment of her, she 
should have left him at that time. It 
is obvious that she did not in fact leave 
him until after the discovery by the hus- 
band of her intrigue with Pearson, No 
doubt as a result .of that discovery (hd 
respondent did make himself extremely 
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unpleasant to his wife. This is not one 
of that class of case where a wife has 
boon driven from her husband’s house by 
reason of his conduct and then finds her- 
self in a destitute or desperate position. 
So far as I can see, but for the Pearson 
episode, there would have been no rea- 
son or at any rate no sufficient reason, 
for the petitioner to have left respon- 
dent at the time when she did. It there- 
fore comos to this: that if, as she says, 
tho wife was driven from the house by 
tho husband’s conduct that was brought 
about by reason of her own conduct as 
rogards Pearson. That view of tho mat- 
ter soems to Jje emphasisod by tho fact 
that she dicl join Pearson and cast in 
her lot with his at the earliest possible 
opportunity. 

In rny view the pcjtitionor’s position 
would Jiave been materially different if 
she had loft her husband’s house as an 
innocent woman to whom conditions of 
life liiul bccomo intolerable or wlio had 
been actually driven out by her hus- 
band's illtreatmciit. If that had been 
the case and a f tor wards die had found 
herself in difficulties and had become 
desperate and then givon hersolf to an- 
jOthcr man who was prepared to bo kind 
to lier and look after her and support 
her, there would havo been much to be 
said in extenuation and excuse of her 
conduct. Eeluctant as [ am as a matter 
of general principle to vofuso to dissolve 
a union that has hocome impossible, in 
all the circumstances of this case I think 
T should ho going far beyond any of the 
autliorities and I should be ignoring al- 
together the paramount consideration 
applicable to these cases, namely, the 
interests of public morality, were I to 
follow that general principle. Giving 
careful consideration to the position of 
the parties and after taking into account 
the interests of the children of the roar- 
riage I can only come to the conclusion 
that in this case it is my duty to refuse 
a decree to the petitioner. ■ In my opin- 
ion she has by her conduct disentitled 
herself to cltiim relief at the hands of 
the Court. 

This petition must accordingly be dis- 
missed. The respondent has been order- 
ed to pay a certain sum toward his wife's 
eosts and that sum he must pay. 

K>B./b.K. Petition dismissed. 


V. Pbofulla Kouavl Calcutta \7 
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Guha and M. 0. Ghosb, JJ. « 

Bliabatarini Debt — Petitiojicr; * 

V. 

Profulla Kumar Muherjee and others 
— Opposite Parties. 

Civil Buie No. 168 of 1932, Deoided 
on 13th May 1932, against order of Diet. 
Judge, Birbhum, (Suri); D/- 27th Jaiia- 
ary 1932. 

(a) Succession Act (19g5), S. 'I92*-^Title of 
opposite party and right of elaimont. to pos- 
session must be determined. 

It is well settled that in order to meet the 
requirements Of S. 193 it is neoessary tor the 
Court to consider whether the objeotor to the 
grant of the application has any title, and whe- 
ther the claimant is really entitled to the pro- 
perty: 6 / C 630 and Oal 929,. Bef.; 11 
MIA 487, Expl. [P 18 C 1] 

(b) Succession Act *(1929). S. 192--*Order 
made without jurisdiction or with jurisdic- 
tion illegally exercised shootd only be inter- 
fered with in revision — Civil P. C. (1908), 
S. 115. 

An order mado^by the District Judge , under 
S. 192, Succession Act, cannot and should not be 
interfered with by the High Court in its re vi- 
sional jurisdiction, unless it could be made out 
that there was no jurisdiction in the Court or 
that such iurisdiction was illegally exercised. 

[P 18 C 2] 

(c) Succession Act (1925), S. 194 — S, 194 
is not controlled by Civil P. C., O. 32,' R. 6. 

The substantive provisions of the law as con- 
tained in 8. 194, Succession Act, cannot in any 
way bo controlled by 0. 82, B. 6, Civil P. C,, 
relating to tho receipt of property by a guardian 
under a decree or order in favour of a minor. 
The application of the provisions in tho Code 
might in cases defeat the object of the statu- 
tory provisions as contained in S. 194, Sueces- 
sioii Act. [P 19 0 IJ 

A. N. Chaudkuri, Bankim Chandra 
MukJierjee, Nirmal Kumar Sen, Hart 
Prasanna Mukherjee and Baidyanath 
Banerjea — for Petitioner. 

Atul Chandra Gupta and Satis Chan^ 
dra Sinha — for Opposite Parties. 

Judgment. — ^This Buie is directed 
against an order passed by the learned 
District Judge of Birbhum, cm an ap- 
plication made by the petitioner Bfaa- 
batarini Debi under S. 192, Succession 
Act, 1925, in regard to certain moveable 
properties left by her mother Kiran Sasi 
Debi and claiming a right by succession 
to the same, as tho heir. The peti- 
tioner's case was that she was the only 
heir of her mother and as such, was 
entitled to the possession of the pro- 
perties ^eft by her. Tbe application 
under S. 192 was opposed by oppgsite 
party Profulla Kumar Mukerjee, who 
claimed the properties as belonging to 
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bis two deceased wives, the sisters of 
■the petitioner, who had predeceased 
their mother Kiran Sasi Debi, as also to 
his cfiildren by the two wives. The 
facts of the case giving rise to the appli- 
cation to this Court on which this rule 
was issued, have been set out in very 
great detail in the elaborate judgment 
recorded by the learned District Judge, 
and have been placed before us yvith 
great lucidity and clearness by Mr. A.N. 
Ghaudhuri, the learned counsel for the 
petitioner. On the facts of the case, it 
has to bo determined whether there has 
been any illegal exercise of jurisdiction 
by the Court, as it is sought to be made 
out, in the matter of the order passed 
<by the Court. It is well settled that in 
jorder to meet the requirements of S. 192 
it was necessary for the Court to, consi- 
der whetlior the objector to the grant of 
the application had any title and whe- 
ther the claimant was really entitled to 
jthe property: see Phul Chct7id Lai v. 
Kismish Koer (1) and Sato Koery, Gopal 
Sahu (2). The statutory • provisions 
themselves bearing upon the subject, 
speak of a person '‘claiming a right by 
succession’* (S. 192) of the party in pos- 
session having “no lawful title,** and of 
a person “really entitled*’ (S. 193),^ of 
the summary determination of “the 
right to possession** (8. 194), and of “the 
death of the proprietor whose property 
is claimed by right of succession” S. 205. 

In view of the position as indicated 
above there can bo no doubt that the 
learned Judgef in the Court below direc- 
ted himself rightly in stating in his 
judgment that lie was “to decide the 
right of possession** of the properties 
which were the subject-matter of the 
claim made by the petitioner before him 
and tliat the Court was required to de- 
cide as to who amongst the rival claim- 
ants had a preferential claim. The 
learned Judge has given » decision upon 
the materials before him, keeping in 
view the scope of the inquiry, which 
was of a summary nature, an'd has held 
that the claim made by Profulla Kumar 
Mukerji in respect of some items of the 
moveables in dispute, was a preferential 
one: that ho had a preferential right to 
claim them, and has given direction 
that those items of moveables should 
go to the possession of Profulla Kumar 

(ij [lyio] b I 0 680. 

(2) [1907] 84 Gal 1929=12 OWN C6, 
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Mukerji. The order as niado by the Dis- 
trict Judge is one which cannot, and, 
should, not bo interfered with by this, 
Court in its revisional jurisdiction, un-: 
less it could bo made out that there was 
no jurisdiction in the Court or that such 
jurisdiction was illegally exorcised. In 
the view we have expressed above there 
was jurisdiction in tlie Court and that 
jurisdiction has been rightly and pro- 
perly exercised. Tlio remedy still open 
to the petitioner is the one expressly 
provided by S. 208, Succession Act; and 
nothing contained in the judgment of 
the learned District Judge in the case 
before us, shall be an imped imciit to the 
petitioner to the establishment of her 
title, if any, under the law to tJie pro- 
perties, the possession of which has ])Oon 
ordered to bo delivered to iVofulla 
Kumar Mukerji, by a regular siiiV 

Reliance has l)cen placed on behalf of 
the petitioner on the observations of 
their Lordships of the Jiidiedal Commit- 
tee of the Privy Council in the case of 
Jihiujwundefni Doboy v. Myjia Jhico (3) 
that a Judge liad, in a case of the pre- 
sent nature, no jurisdiction to determine, 
questions of til le, and could only deal 
with the right to possession. It is only 
necessary to stato that the obvirius 
moaning uC the observation so made was 
that there could be no linal decision so 
far as tlio question of title was concern- 
ed in a summary proceeding by the 
Judge, in which the scope of inquiry 
was restricted to tlie right of possession 
subject to a regular suit in which the 
question of title as between rival clai- 
mants was to be linally decided. The 
observations montionod above can there- 
fore lend no support to the case of tlie 
petitioner before us, as the learned Dis- 
trict Judge has strictly complied with 
the provisions of the law and has decid- 
ed nothing beyond rigiit to possession, 
as between the claimants, to the move- 
able properties, in respect of which the 
application was made by the petitioner 
under S. 192, Succession ’Act. A point 
has been made before us that in view 
of the provisions contained in 0. 32, 
E. 6, Civil P. C., the order for deli- 
very of possession of moveables to Pro- 
fulla Kumar Mukerji, without demand- 
ing any security from him was illegal. 
The special provisions of the Su cces- 

(3) [1S68] U M I A 487=9 \V R 28=2' Siftb 
124=2 Sar 827 (P 0). 
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sion Act, 1925, under which the District 
Jud^e exercised jurisdiction in the case 
before us, contains no provision for de- 
manding security from the person to 
whom property is ordered to be delivered 
under S. 194, and no question of de- 
manding any security appears to have 
.been raised before the District Judge, 
when the proceedings were pending be- 
fore him. Wo are not prepared to hold 
.that tho substantive provisions of the 
•law as contained in S. 194, Suocossion 
lAot, could in any way bo controlled by 
|0. 32, R. 6, Civil P. C., rolaf ing to the 
Irecoipt o[ property by a guardian under 
a decree or nrdor in favour of a minor, 
ifn our opinion tho application of the 
jprovision in tho Code of Civil Procedure, 
might, liY cases, defeat the object of tho 
statiitc^’y provision as contained in 
S. 194, Sucecssion Act. 

Some minor matters oC <letail sucJi as 
tho delivery of keys, ele., were hi ought 
to our notice, during the course of argu- 
inont of the case bel'oro us on belialf of 
the petitioner. It is not :'nssil»lo for ns 
to deal wiLli such matters; it will bo 
open to the partitas conc.evned to apply 
to tho District Judge for necessary 
directions if any further direction is 
voally necessary in tho niattiu- of delivery 
of possession of proper! ios, in pursuance 
of his order. In tJio result, tho order of 
tho learned District Judge passed on 
27 til January 1932, is aflirmed, and this 
rule is discharged witli costs. Tho 
hearing foe in tlio rule is assessed at 3 
gold mohurs. 

Jjet tho record he sent down as early 
iis possible. 

K.N./b.K. Huhi disi ^ hargf ' fi , 

A. I. R. 1933 Calcutta 19 

Lout-Williams, J. 

Daulatraj — Plaintiff. 

v. 

Kalicharan Ghosh — Defendant. 

Application in Original Civil Suit No. 
240 J of 1930, Decided on 2lBt March 
1932 

Calcutta High Court (Original Side) Rules, 
Ch. 36, R, 20 — Cost on interlocutory appli' 
cations should be taxed after final disposal 
of suit. 

No doubt a person to whom costs of an in tor- 
locutory application or hearing have been award- 
ed has a choice between proceeding with taxa- 
tion and execution at once and leaving both 
taxation and execution until after the final de- 
termination of the suit. But 6rdlnarily such 
costs are not to be taxed or executed before the 


final determination bf the suit'' Unless a special 
dirootion is given to that effect. Rlxoeptin epecftl 
cases, there ought to be ouly one. taxation in a’ 
suit; Ain 1930 Cal A^BandPhiUips y. PhilUps, 
(1879) 6 QBDtO.Relon, [P190 2;P 90 0 1] 

S. C. Ohose — for Plaintiff. 

S. B. Sinha for W. 0. Chatt^rfi ^ for 
Defendant. 

Order. — This is an application on jba- 
half of the plaintiff for an order that the 
execution of certain orders, dated 16th 
July and 10th September 1931, for costs 
be stayed until the disposal of the suit. 
These were interlocutory 'orders. Mis- 
takes in procedure had been made by the 
plaintiff, and he was ordered to pay the 
costs of the applications necessitated by 
his mistakes. 

I have no doubt that according to the 
English practice in the King's Bench 
Division, as inherited from the Common 
law Divisions, the practice has always 
prevailed of having no taxation of costs 
till tho termination of the action. This 
practice did not apply in tho Court of 
appeal. ' I have already dealt with the 
point in tho case of Kedarnaih Bhutra 
V. Johonnull Bhutra (1). To the deci- 
sions cited in that judgment I would add 
tho case of Phillips v. Phillips (2). In 
this case it was asserted by counsel that 
such was the practice in the Common 
Law Divisions, and this was not dissent- 
ed from either by the other side or by 
tlio Court. In Ch. 36, 01. 20 of our 
Ilulea it is provided that within three 
months from tho date of the signing of 
tho decree or order awarding costs, the 
party claiming shall leave in the Taxing 
Office un office copy of the decree or order 
and lodge a bill with the vouchers and 
signatures of counsel. 

There is a proviso to the clause stat- 
ing that wliere the costs of an interlocu- 
tory application or hearing have been 
awarded and have not been previously 
taxed or paid they may be included in 
the bill for the whole case. It is clear 
therefore that according to our practice 
a porsem to whom such costs have 
been awarded has a choice between pro- 
ceeding with taxation and execution at| 
once and leaving both taxation and exe- 
cution until after the final determination! 
of the suit. In my view, it is convenient 
that some settled rule of practice should 
be laid down, and I propose to adhere to, 

" (1) A rilsSO^al 4Cfl=126"l Cal 

469. 

(2) [1679] 5 Q B D 60. 
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the rule laid down by me in the case to 
Vhich I have referred. Costs in a suit 
oughti to be set o9 between the parties 
and in my opinion, it is wrong that 
either a plaintiff or a defendant, who 
may be a man of straw, should be paid 
costs upon interlocutory applications 
and should execute orders for costs forth- 
with made upon interlocutory applica- 
tions, when it may be that the party 
will lose the suit in the end, and it will 
be found that he has nothing with which 
to meet the final order for costs which 
may be made against him. 

I wish therefore to ask the office of 
Ithis Court to note that when any inter- 
locutory orders in suits are made by me 
they are not to be taxed or executed be- 
fore the final determination of the suit 
unless a special direction is given to that 
leffect. In my opinion, except in special 
joases, there ought to be only one taxa- 
tion in a suit. This matter comes be- 
fore me upon an application for an in- 
junction, which is a matter of discretion 
and therefore apart from the question as 
to what is the correct rule, I have power 
to make the order and upon the facts of 
this case, I think it ought to be made, 

Costs will be costs in the cause, 

R.K. Order accordingly. 
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Guha and M. 0. Ghose, JJ. 

Sheihh Eari — Defendant — Petitioner. 

V. 

Swi, Diljan Bibi and others — Plain- 
tiffs — Opposite Parties. 

Civil Buie No. 140 of 1932, Decided 
on 10th May 1932, against order of Addl. 
Dist. Judge, Hooghly, D/- 13th January 
1931. 

Civil P. C. (1903), S. 148-— Succeifor in 
office of Judge making decree can enlarge 
time for payment of costs to defendant if 
ends of justice are met. 

Plaintifi’s suit for partition and accounts ^as 
dismissed on the ground thafrit was not main- 
Ijfiinable. On appeal the plaint in the suit was 
allowed to be amended on payment of ad 
valorem court-fees on the amended plaint with- 
in a time fixed by the appellate Conrt apd the 
decree that was prepared ran thns: “It is order- 
ed that the amendment be allowed as per order 
of judgment, on condition of paying the neces- 
sary court-ieo, and on paying the defendant his 
costs of the original appellate Court, up to this 
stage, within two months after arrival of the 
record in the Court below. If the costs be not 
so paid or deposited, the suit will stand dis- 
missed with costs throughout." Plaintiffs fail- 
ed to carry out the direction within the time 
and applied to the successor of the Judge who 


made the decree to extend time to carry out the 
direction. Extension of time was granted on 
two occasions without notice to defendants. It 
was contended that the order granting exten- 
sion of time was without jurisdiction . 

Held: that the direction contained in the de- 
cree as to the dismissal of the suit related only 
to non-payment or non -deposit of costs, within 
the time specified, and not to the payment of 
court-foes consequent upon the amendment of 
plaint, allowed by the appellate Court. The 
BUCcesRor-in-offico of Iho Judge who made the 
decree had therefore the jurisdiction to eularge 
the time for payment of sufficient court-fees, 
and his orders were made in this behalf could 
not be challenged on the ground that they were 
without jurisdiction. The direction in the de- 
cree as to payment or deposit of costs, although 
inseparably connected with the other direc- 
tions in the decree stood on a different footing, 
inasmuch as failure to comply with the direc- 
tion within tbo time specified was to result 
in tbo dismissal of the suit. The or^or grant- 
ing extension of time for payment or deposit of 
costs could not bo said to bo striclly {xi accord- 
ance with law, regard being had to the terms of 
the decree: A I Ji 1923 Cal 612, Diftt. 

[P 21 Cl, 2] 

Btipendra Coomar Mitter — for Peti- 
tioner. 

Bijan K. MiMerjee — for Opposite 
Parties. 

Guha, J . — The facts of the case giv- 
ing rise to the application on which this 
Buie was granted may be briefly men- 
tioned: The opposite party wore the 
plaintiffs in a suit for partition and ac- 
counts, Suit No. 18 of 1928, brought in 
the first Court of the Subofclinato Judge, 
Howrah, against the petitioner as defen- 
dant. The suit was dismissed by the 
trial Court on 5th August 1930, on the 
ground that the plaintiffs were out of 
possession, and the suit as laid was not 
maintainable. On appeal by the plain- 
tiffs Mr. B. B. Mukherjee, Additional 
District Judge, Howrah, allowed the 
plaint in the plaintiffs’ suit to be amend- 
ed, and directed payment of ad valorem 
court-fees on the amended plaint, within 
a period of time fixed by the learned 
Judge. The decree bearing date 28th 
August 1931, that was prepared and 
which was ''signed on 23rd September 
1931, was in the following terms: 

“ It is ordered that the amendment be allowed 
as per order of judgment, on condition of paying 
the necessary court-fee, and on paying the de- 
fendants his costs of the original appellate 
Court, up to this stage, within two months after 
arrival of the record in the Court below. If the 
costs bo not so paid or deposited, the suit will 
stand dismissed with costs throughout. " 

The plaintiffs failed to carry out the 
direction of. the appellate Court within 
the time mentioned in the decree, and 
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applied to Mr. B. C. Sen, Additional 
District Judge, Howrah, the successor- 
in-oflice of Mr. Mukhorjee, for ex4/enBioii 
of timo, for enabling them to carry out 
the directions. Extension of time was 
granted by Mr. Sen on two occasions; 
once on 13th November and again on 
gist November 1931. The orders grant- 
ing extension of time to the plaintiff 
were made without notice to the defen- 
dant in the suit, the petitioner in this 
Rule, who applied to Mr. Sen to recon- 
sider his orders, on the ground that Mr. 
Sen had no jurisdiction to vary the dec- 
ree passed by Mr. Mukherjee, and extend 
time; and prayed for vacating the same. 
The learned Additional District Judge, 
Mr. Sen, on 13th January 1932, rejected 
the application, but observed that if he 
gave a, wrong decision, he could not 
rectify the error; and if lie was so in- 
clinod the petitioner could move this 
Court and get its decision on the point. 
Tlie defendant has applied to this Court 
for setting aside the orders passed by 
Mr. Sen, Additional District Judge, on 
I3th and 21st November 1931, and 13th 
January 1932. 

On behalf of the petitioner it has been 
argued that tho decree passed by Mr. 
Mukherjee in appeal was a iinal decree, 
and no extension of time could be allow- 
ed for carrying out the directions con- 
tained in tho same, unless it was by way 
of an order on an application for review 
of judgment made by Mr. Mukherjee. It 
has been contended before us that S. 148, 
Civil P. C., could not have any applica- 
tion whore time was fixed by a decree, 
and reference was made to some deci- 
sions by the different High Courts in 
this country. The decision of this Court 
in the case of Kliajeh Habibullah v. 
Asmotar Khatun (l) has been very 
strongly relied upon, in support of the 
arguments on behalf of the petitioner. 
That decision however does not touch 
the facts and circumstances of the case 
before us. regard being specially had to 
the terms of the decree which have been 
sot out above. The direction contained 
in the decree as to the dismissal of the 
{suit related only to nonpayment or non- 
jdeposit of costs, within the time speci- 
fied, and not to the payment of court- 
fees consequent upon the amendment of 
plain.t, allowed by the appellate Court. 
14r. Sen, the sueoessor-in^oaSoe of Mr , 
(1) A IE 1998 Cal 612=74 I bli75. 
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Mukherjee had therefore the jurisdiction 
to enlarge the time for payment of suffi* 
cient court-fees, and his orders m|bde in 
this behalf could not be challenged on 
the ground that they were without juris- 
diction. The direction in the d^ree.as' 
to payment or deposit of costs, although! 
inseparably connected with the otlmr! 
directions in the decree, stands on. a dif- 
ferent footing, inasmuch as failure to; 
comply with the direction within the 
time specified, was to result in the dis- 
missal of the suit. . . 

The order granting extension of time| 
for payment or deposit of coats could 
not be said to be strictly in accordance 
with law, regard being had to the terms, 
of the decree; but we have no hesitation 
in holding that the order was one , which^ 
mot the ends of justice in the case, afterj 
the learned Judge considered it fit andi 
proper to enlarge the time for payment 
of court-fees. H no discretion whataor 
ever was to bo exetoised in cases coming 
up to this Court in revision, we would 
have to interfere with the order enlarg- 
ing time for payment or deposit of costs, 
although no case has been ^made out for 
our interference with the order extend- 
ing the time for payment of court-fees. 
As it stands the order of the Judge is 
erroneous under the law, as it was not 
passed by tho Judge who made the de- 
cree, but it is not one which should be 
interfered with in the exercise of the re- 
visional jurisdiction of this Court. The 
interference with the order would lead 
to the final dismissal of tho suit, causing 
perhaps irreparable loss to the opposite 
party and as such amounting to a denial 
of justice to them. In the result the Buie 
is discharged; but in view of the conduct 
of the plaintiffs-opposite party obtain- 
ing ex parte orders from Mr. Sen, without 
notice to the petitioner, the opposite 
party are. to pay to the petitioner his 
costs in this Buie; the bearing-fee in the 
Buie is fixed at five gold mohura. 

M. C. Ghose, J.— I agree. 

K.N./r.K. Buie discharged. 
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Bankin, C. J. and MIttFiB, j, 

Badhu Bay and others — Appellants. 

V. 

Baja Jyoti Prasad Singh Deo — Bes- 
pondent. 

Appeal No. 129 of 1929, Decided on 
20th May 1932, 


Badhu Bat t.^Baja jTon Pbasad 
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(a) Land Acquisition Act (1894), S. 
Person making reference must adduce evi- 
'.dence showing his interest. 

It is frbo duty of persons making a reference 
under S. 16 to the District Judge, to adduce pro- 
per evidence showing what their interest was on 
the date of the notification. [P 28 C 1] 

(b) Land Acquisition Act (1894), S. 18 — 
Person claiming permanent interest as tenure 
holder under zamindar contending^ that 
zamindar if only entitled to compensation to 
extent of amount he agrees to grant abate- 
ment of rent — Burden of proof is on tenure 
holder. 

Whore, persons claiming a permanent interest 
as intermediate tenure holder under a zamindar 
in respect of certain land w'hich has been com- 
pulsorily acquired under the Land Acquisition 
Act contend that the zamindar is only entitled 
to get compensation to the oxtont of the amount 
ho has agreed to grant abatement in rent, it is 
for them to show that their interest is perma- 
nent, that tho landlord has lost his prima . facie 
right to onhauce rent, and that thi. rent is 
mukarVari . r P 29 0 2] 

(c) Evidence Act (1872), Ss. 13 and 43 — 
Decrees, not inter partes, are . not evidence 
save under Ss. 13 and 43. 

Decrees not shown to be inter partes arc not 
evidence in re.spect of proof of title in a proceed- 
ing under Land Acquisition Act, save under 
8. 13 and S. 43. They are mere evidence of 
transaction: A I H 1931 P C 89, on. 

[P23 0 2] 

(d) Landlord and Tenant — Tenure holder 
claiming particular interest — Burden of proof 
is on tenant. 

Prima facie the zamindar Ims tho whole of 
the intere.st. It is for the tenure ho]dtir.s to 
show that what part of the interest tho zemin- 
dar has diverted himself of in their favour. 

• [P 54 C 1] 

. Bankim Chandra Mukherjee, Jognrswar 
Mazumdar and Nirmal Chandra iJas 
Oupta — for Appellants. 

Karunamoy Ghose — for Respondent. 

Rankin, C. J. — This is an appeal 
brought by certain persons who claim a 
permanent interest under the name of 
jagirdars under the respondent Raja Jyoti 
Prosad Singh Deo — the zamindar in res- 
pect of certain land which has been com- 
pulsorily acquired under the Land Ac- 
quisition Act. The purpose of the ac- 
quisition was for providing'^land for the 
ofii4$es of tho Engineering and Telephone 
Staff of the East India Railway at Asan- 
Bol and the date of the declaration is 
4th August 1923. The amount of land 
that has been acquired appears to be 
1861 acres. The land under acquisition 
has been divided into some eleven plots 
and in addition to the zamindar there 
are a number of persons claiming to bo 
intermediate tenure holders of jagirdars 
as well as a number of persons who are 
tenants in occupation of the land. The 


present appeal is brought by some of 
these intermediate tenure holders. They 
originally asked for a reference boili 
against the amount of the Collector's 
valuation of the land as well as against 
tho principle adopted by the Collector in 
tho apportionment of tho compensation 
money as between tho intermediate, 
tenure holders and the zamindar. It ap- 
pears that the Collector by liis award so 
far as regards tho amount awarded as 
compensation for the land divided that 
half and half between the proprietor and 
the intermediate tenants and this is the 
portion of the Collector’s award wliich 
in t lie end was attacked. 

The reference to the District Court 
was brought in 1924 and the case was 
not hoard until January 1929. When it 
was heard, tho only evidence adduced on 
behalf of the ju'esent ai)pellanls was first 
of all, tho evidence of one w'itness a man 
whose name is Atal Roy. This witness 
say.s: “l arn one rd tlio nuikarrari moura- 
shi jagirdars under tho Raja.” He says 
that tlio whole of the mouza is inoludod 
in the jagir, that tho rent of the entire 
jagir is Rs. 37f)-4-0, that liis tenants are 
all nnikairari tenants and so forth. 
Having said I hose various things, upon 
what basis and upon what knowledge it 
does not appear, ho goes on to say that 
he has dociirnonts to prove all these 
facts but that ho has Joft tlicm at 
home. He does not know \vlietl>or there 
is any sanad of the jagir. Ho says 
that there are 100 or 150 jagirdars. It 
further appears that certain documents, 
although they were not put in at first 
were afterwards put in, in support 
of the ai)pollant8' ease. There is a 
decree dated 188G in a previous ac- 
quisition case, a proceeding between 
tho zamindar and some 51 persons all 
described as jagirdars of Mouza A.sansol. 
That appears to have been in respect of 
the acquisition of 176 bighas under a 
notification of 1869 the fact being that 
the original reference had proceeded on 
appeal to the High Court and there had 
been a remand in 1883. The decision of 
the learned District Judge then was that 
as between the Baja and those jagirdars, 
the Baja was only entitled to get com- 
pensation to the extent of the amount 
the Raja had agreed to grant abatement 
in the rent ; and in that judgment it ap- 
pears that there is included an aocouiat 
in which it is said that there are 6,841 
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highas in the Mouza of Asazisol and that 
tihc rent payable for the same is Bs. 406 
at an average rate of such and such per 
bigha. In addition to that, there is a 
fui thor proceeding of 1899 which raises 
no question of apportionment and which 
floes not appear to throw any light upon 
the present question. There is also a 
"judgment of the District Judge delivered 
in 1909 against tliezamindar and certain 
persons not fully sot out, calling thom- 
sfdves jagirdars ; and in the course of 
lliat judgment the loarnod District Judge 
said that in a previous case ho had de- 
cided tliat the /.amindar was entitled 
f:nly to such compensation as had been 
awarded by tlie Deputy Collector and 
that only if lio agreed to a corresponding 
uhatement of the rent. 

Thejearncd District Judge who hoard 
tills reference was of oiiinion that hofore 
him there w'as no proof at all of the in- 
terest of the persons coming heforo him 
fto fjlijoct to the .! !•!• -r! i- ts'- e.nl . The 
duty of the present ai>pellaiits in the 
District Court was to a(l<ln'''0 proper evi- 
idence before the learned Judge showing 
jwhat their interest was on tiio date of 
'the mditication. Having seen w'hat 
I heir interest wjis both visav islheiv 
landlord and vis a vis their tenants, the 
learned District Judge would bo in a 
position to say whether the apportion- 
ment which had hoen mado by the award 
was a projicr apjiortiunment or not. Tho 
Jirst thing th;it hap))en(jd was that the 
only person who gave ovid(*ncc at all as- 
sortoil by his evidence that his own ten- 
ants were tenants upon mukarravi terms. 
He stated the terms from which it 
appears that, so far from his having any 
ground of complaint against tho amount 
tluit Jiad been awarded to him, he had 
on any view of the valuation of this land 
been very much overpaid. His case was 
that for his share he got Rs. 400 from 
Jiis tenants but paid Rs. 10 to the 
^amindar and that the area in his share 
was 80 bighas. Tho learned District 
Judge points out that if that is so then, 
so far as he is concerned, his interest 
would appear to be much overvalued- The 
only answer that could bo made to that 
was; 

“ if tbut be Fo, then my ten'hntshave been com' 
ponFated by much too Rinall a sum and for that 
reason I will holp myself out of the landlord's 
share to a sum of money which does not belong 
te him but which shdUld have gone to my mU' 
karrari tenants," 


That was the first . difficulty that, the 
learned Judge was faced wit)i ft&d a VW 
formidable difficulty it waS: T!he ques- 
tion is not only as to this particular man 
but as to these appellants asta whole. 
Tho case with which the appellants came 
to Court was that .they nndettoak tc 
show that the zamindar had lost, all hisf 
interest in this land except his right tc 
the rent plus certain conceivable OOU' 
tingencies such as that the pormanent 
tenancy might come to an end or that 
the zamindar might get some casual ot| 
occasional profit hardly capable of being] 
put at a money value. Consequently,; 
they said all that the zamindar has lost 
is his right to a certain amount of rent 
and ovorything else belongs to the 
tenure- holders. Upon that, it is very 
necessary for the appellants to^ishow 
wdiat their interest was. The mere fact 
that they call themselves jagirdars so. 
far from showing that they haVe. a; 
permanent interest tends tho other way. 
They had to show that their interest was 
l)crmanont. They had to show that thei 
landlord had parted with his primal 
facie right to enhance the rent, a right 
which on the valuation arrived at in this 
case was a right which would- be of aj 
substantial value. They had to show 
whether the rent was rnukarrari. The 
only proof, apart from the remarks of 
the gentleman who left his documents at 
liome, comes to notliing. There are the 
two decrees of 1909 and 1886 which are 
put in evidence. It may be that the 
1886 decree can be seen to proceed on 
the assumption that tho whole of the 
land of this mouza was covered by a 
single jagir and tiiat that was on mukar- 
rari terms. That was no proof whatever 
in my judgment, of the title of the ap- 
pellants before the District Judge but 
was evidence of transaction just as in 
the case of Oobinda Narain Singka v. 
Sham Lai Singh (l), the Court regarded 
proceedings in a suit for partition as evi- 
dence of transaction. Just as in that 
case it was rejected as evidence to show 
that the estate was partible, so in the 
present case it appears to me that these 
decrees not being shown t(j be inter 
partes were not evidence save under. 
Sb. 13 and 43, Evidence Act. 

It does not follow that because in the 
case of certain land thejandlord suflWed 
(1) A 1 R i93i ‘P“d'89 '68 I A 125=68 Cal 

^ 1187=131 1 C 76S (P 0), ^ . 
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a judgment to the effect that his interest 
in the mouza was very small, he has for 
ever and for all purposes and as against 
other people to put op with all conse- 
quences of that judgment. These decrees 
are not, in my judgment, evidence that 
the jagirdars have permanent interest, 
still less that the rent is notenhancible; 
and, if they are evidence at all, they are 
not such evidence as the learned District 
Judge was obliged in the absence of 
other evidence to be satisfied with. In 
that position, we have to consider the 
circumstance which Mr. Ghose has 
brought very fairly to our notice and 
which might have some effect in the 
present case. These lands have been 
valued at a fairly high figure as being 
either bastu lands or waste lands fit for 
bastfi. There is nothing said in the 
Collector's award and there is nothing in 
the evidence whether or not there is any 
value in the underground rights. Never- 
theless, it does seem to me on principle 
that the correct position in .the case of 
itenure holders under the zamindar is 
this : prima facie the zamindar has the 
whole of the interest ; it is for the 
tenure holders to show what part of the 
jinterest the zamindar has diverted him- 
'self of in their favour. It does not seem 
to me that any of the appellants laid any 
proper evidence before the learned Dis- 
trict Vudge in support of his claim. In 
these circumstances, J am at a loss to 
know what the learned District Judge 
could have done save to dismiss the ap- 
peal. I think that this appeal must fail 
and be dismissed with costs : hearing fee 
five gold mohurs. 

Mitter, J. — 1 agree. 

B.M./b.k. Appeal dismissed. 
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Jack, J. 

Srinath Bose — ^Petitioner. 

• V. 

Debendra Nath Barari and others — 
Opposite Parties. 

Civil Buie No. 1370 of 1931, Decided 
on 11th May 1932, against order of 
Munsif, First Class, Chikandi, D/- 20th 
March 1931. 

Bengal Tenancy Act (1885), S. 26-J — 
Transfer fee — Landlord hat only to show in 
summary proceeding that holding is a raiyati 
holding. 

Foe the purposes of B. 26-J, the landlord has 
only to sho^r in a summary proceeding that the 


holding is a raiyati holding in order to be able 
to recover the balance of the transfer fee to 
which be is entitled under S. 26-G or S. 26-E. 
But it will not debar any subsequent suit by the 
tenant to establish that the tenure is a porma* 
nont tenure or rent-free tenure; and if he estab- 
lishes that fact in a subsequent suit, he will be 
entitled to recover the balance of the landlord’s 
transfer fee which has been paid under B. 26-J 
of the Act. [P 24 C 2]. 

Amrita Lai Mukerjee — for Petitioner. 

Asita Banjan Ghose — for Opposite 
Parties. 

Judgment. — This Buie has been issued 
upon the opposite party to show cause 
why the d’ecision of the District Judge of 
Faridpur dismissing an appeal against 
the decision of an application under 
8. 26-J of the amended Bengal Tenancy 
Act directing payment of a certain am- 
ount under Cl. (2) of that section as the 
balance of landlord’s transfer-fee^ should 
not be set aside on the ground that S. 26-J 
of the Act having not contemplated any 
application, the order of the learned 
Munsif was without jurisdiction and as 
such illegal. The learned advocate for 
the petitioner explains that this means 
that before coming under 8. 26-J of the 
Act, the applicant must first of all estab- 
lish by a regular suit the fact tliat liis 
holding is an occupancy holding. The 
result of tho adoption of this view would 
be that wherever a tenant wrongly des- 
cribes his holding as a permanent tenure 
or a rent-free tenure in a deed of trans- 
fer, tho landlord is forced to bring a suit 
in order to recover the transfeu'-foo 
which is justly due to him under tho 
Bengal Tenancy Act. Tliis view is, I 
think, quite untenable. For the purposesj 
of 8. 26-J, the landlord has only got to 
show in a summary proceeding that the 
holding is a raiyati holding in order to 
be able to recover the balance of the 
transfer-fee to which he is entitled under 
8. 26-C or 8. 26-B. This of course willj 
not debar any subsequent suit Jjy the! 
tenant to establish that the tenure is a* 
permanent tenure or rent-free tenure; 
and if he establishes that fact in a sub- 
sequent suit, he will be entitled to re- 
cover the balance of the landlord’s trans*- 
fer-feo which has been paid under S. 26-J, 
of the Act. The rule is accordingly dis-^ 
charged with costs, one gold mohur, 

B.B./b.K« Buie discharged^ 
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Mukerji and Guha, JJ. 

Nityagopal Sen Poddar and others 
Appellants. 

V. 

Secy, of State — Respondent. 

Appeals Nos. 424 and 441 of 1928, 
•Decided on 26th August 1931, against 
original decrees of Addl. Dist. Judge, 
Bakarganj, D/- 25th June 1928. 

(a) Land Acquisition Act (1894), S. 23 — 
Belting system — System depends on variety 
of facts— It cannot be applied where land is 
sold by bighas or acres. 

So far as the aystcin of bolting ia concernod it 
13 a system which is widely used, but its value 
:is !*j system dependfi much upon a variety of 
facts. If data aro available showing the x^ro* 
X>ortion at which the value of land diminished, 
accordingly as it is situated at a particular dis> 
tance frbm a niaiu road or thoroughfare, the 
BYstom ^ould be perfectly scientific. In the ab- 
sence of any such data also, it may be assumed 
that ill big cities where laud sells by cottas or 
yards or feet there is such a prox>ortion, as com- 
mon experience shows. Rut in places and loca- 
lities where lands are sold by bighas or acres, and 
there is no real evidence of such proportionate 
diminution in value, tJie system is based on no 
sound principle and must be regarded as a 
method not quite satisfactory. Of course there 
is almost always a distinction in v.'ilue between 
front lands and back lands evorywhoro but that 
distinction would not obviously justify recourse 
to the bolting system in each and every case. It 
is a highly artificial system and cannot be re- 
sorted to as a hard and fast rule. Nor again can 
there he any hard and fast rule that back laud 
musl bo always of less value than front land or 
that the i>roportion should be as one lo a half or 
that there must bo a certain proiwrtion at a cer- 
tain dhstanco from the road ; Case law referred. 

[P 26 0 1] 

(b) Land Acquisition Act (1894), S. 23 — 
Income-tax return cannot be relied on in 
determining rental value of buildings. 

Income-tax returns cannot bo implicitly relied 
ux^ii in doterminiug the rental value of build- 
ings acquired under the Laud Acquisition Act 
when it appears that the claimant, before sub- 
mitting his return, had become aware of the 
contemplated acquisition. [P 27 0 1] 

Ounadacharan Sen, Bhageerathchan^ 
dra l^as, Santoshkumar Basu and 
Birajfhohan Bay — for Appellants. 

Sr. Oovt. Pleader, Saratchandra 
Basak, Asst. Govt. Pleader and Nasim AU 
— for ReBX)ondent. 

Judgment. — These two appals have 
arisen out of an award made by the Land 
Acquisition Judge of Bakarganj. The 
land was acquired for a project known as 
** Additional land for the new Reserve 
Police line at Barisal.^' The lands are 
situate by the side of a road known as 
tfce Bagura Alekanda Road and lie within 
the municipal limits of the town of 
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Barisal. The declaration was dated 18th 
November 1926. The elaiMnta are tfie 
appellants. In the decree . offrtliies Court 
below will be found the di.ff^f^nt ' plots, 
their character, the award ^jn res- 
pect of them by the Land ion 

Collector and the variation, if aj^t; made 
by the Judge. There were four groups 
of claimants in redpeot of the land ac- 
quired, of whom only two are the appel- 
lants in two appeals. Group No. 1 are 
the appellants in Appeal No. 441 and 
Group No. 2 in Appeal No. 424. It will 
be convenient to deal with the appeals 
separately. 

F. A. No. 424 of 1928 
As regards L. A. Plots Nos. 13 and 16» 
which consist of a building and a tank, 
the Land Acquisition Collector proceeded 
on the basis of rental. He assessed the 
rent at Rs. 35 a month and deducted 10 
per cent on account of collection ebargest 
probable vacancies and costs of repairs. 
He proceeded on the same basis as re- 
gards L. A. Plot No. 5, which consists 
of a building and a half of a tank, took 
Rs. 80 as its rental and made a similar 
deduction. The Judge has upheld the 
Collector's award so far as these plots are 
concerned. The rest of the area, so far 
as the lands of these appellants"^^ are con- 
cerned, was divided into three belts 
according to their distances from the 
Bagura Alekanda Road. He valued the 
belts at the following rates per bigha : 
Ist belt Rs. 5,000, Rs. 4,800 and Rupees 
4,700 ; 2nd belt Rs. 4,300 and Rs. 4,000; 
and 3rd belt Rs. 3,000. The different 
rates for lands in one and the same belt 
were assessed as the lands were of differ- 
ent qualities i but we are only conoerned 
with the rate of Rs. 6,000 for the 1st 
belt and Bs. 4,000 for the 2nd bolt, 
which were awarded for the appellants' 
lands. He valued tanks, ditches and 
drains at ith of the said rates. The 
Judge baa upheld the system of belting 
but enhanced the rates as follows : Ist 
belt Rs. 6,000, 2nd belt Bs. 4,700, 8ra 
belt Rs. 3,500. He ordered that deep 
ditches and tanks should be valued at 
}th of the said rates, but that superficial 
ditches should be valued at the full value 
of adjoining lands. (After considering 
the evidence, his Lordship proceeded).. 
As regards the plots which have been 
valued on the basis of rental, we think 
nothing can be said on behalf of the ap- 
pellants. Their values as determined by 
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the Lan<l Acquisition Collector and the 
must remain as they are. 

As r/3gards the rest of the area, the 
main argument of the appellants is that 
it should be valued at an all round rate 
of Es. 6,000 which the Judge has awarded 
for the first class lands of the first belt 
and that tanks should bo valued at full 
rates for lands. Now so far as the system 
of belting is concerned it is a system 
which is widely used, but its value as a 
system depends much upon a variety of 
facts. If data are available showing the 
proportion at which the value of land 
|diminislied, accordingly as it is situated 
at a particular distance from a main road 
jor thoroughfare, the system would be 
Iperfectly scientific. In the absence of 
jany such data also, it may be assumed 
ithafc in big cities whore land sells by 
jcottas or yards or feet there is such a 
iproportion, as common experience shows. 
For instance, in land acquisition or im- 
,provemont schemes in and near about 
Calcutta land is generally divided into 
blocks facing some particular street or 
road or lane and each block is divided 
into three belts, the first to a deptli of 
■^60 feet or so on the road frontage, the 
second to a depth of about 150 foot tliero- 
after and the third consisting of all land 
behind, and the relative values of the 
three belts are fixed in the proportion of 
100, 66'6 and 50. But in places and 
localities where lands are sold by highas 
or acres, and there is no real evidence of 
such proportionate diminution in value, 
the system is based on no sound prin- 
ciple and must be regarded as a method 
not quite satisfactory. Of course there 
jis almost always a distinction in value 
between front lands and back lands 
everywhere but that distinction would 
jnot obviously justify a recourse to the 
belting system in each and every case. 
It is a highly artificial system and can- 
not ho resorted to as a hard and fast 
rule : see Srci/, of State v. India Gen- 
eral Steam Navigation and Baihoay Co. 
Ltd. (l), Soghunath Das v. Collector of 
Dacca (2), The Collector v. Bamchandra 
Harischandra, A. I. B. 1926 Bovi. 44. 
Nor again can there be any hard and fast 
rule that back land must be always of less 
value than front land or that the pro- 
portion should be as one to a half or 

(l7 [1909] 96 Cal 907-36 I A 200=4 I C 446 
(PC). 

12) [1910] 6 T t; 457. 
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that there must bo a certain proportion 
at a certain distance from the road ; 
see Collector of Poona v. Kashinath 
Khasgiivala (3), In the matter of Gov- 
ernment of Bombay (4), Ataul Iluq v. 
Secy, of State (5) and Guru Das Kundu 
Chowdkury v. Secy, of State (6). In tho 
case before us, no data are available ex- 
cept such as arc contained in Ex. C; and' 
if wo rely on that document we think tho 
proper conclusion to arrive at so far as 
ilio present lands are concerned is to 
leave tho value of the lands of the first 
belt (i. e., L. A. Plots Nos. 14, 15 and 17) 
intact, aiul to value the lands of the 
second and third holts (i. e.^ L. A. Plots 
Nos. 9, 12, (), 7 and 8) at an all round 
rate of Rs. 4,500 i^er bigha. As regards 
tanks we liold upon tho cvidcBce Miat 
they are very valuable in tlie locality 
and their utility is in no sense less than 
tho lands, having regard to their position 
and size. L. A. Plots Nos. lO-B and 19-A 
should bo valiieil at the rale of Es. 4,500 
per bigha and L. A. Plot No. 18 at 
Es. 6,(100 per biglia. It may bo noted 
that the Commissioner in Ex. 0 did not 
value tho taiik at any difforont figure 
from (he lancN. The result is that the 
Judge’s award should ho onlianced as in- 
dicated above, and statu! ory allowance 
being added, the total amount of en- 
hancement will e.arj y interest at the rate 
of 6 per cent i)er annum from tho date on 
which tho Col led or took jjosscssion, 
that is to say, fiom 30th January 1927. 
The appellants will be entitled to their 
costs on the amount of success in this 
appeal. Hearing-fee, five gold moliurs. 

A. No. 441 of 192H. 

In this case tho lands concerned lie at 
the corner, being L. A. Plots Nos. 1, 2 
and 3, on which there are buildings and 
a big tank witli a pucca ghat. Tho Col- 
lector valued the i)reinise9 on rental 
basis, taking tho rental to be 75 a 
month and making the usual deduction 
of 10 per cent. The Judge has assessed 
the rental at Es. 80. Tho buildings con- 
sist of a main building with 14 rooms: 
two of which are in the upper storey, an 
ono-roomed stracturo standing apart and 
an out-house with two rooms. The claim- 
ant used to occupy tho buildings and 
they were never on rent. In 1922, tho 

^ [188:;] lOBom 665. ^ 

i;i908] 38 Bom 326=10 Bom L B 660, 

(6) [1909] SIC 277. ♦ 

(G) [1918] 22 I C 854. 
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submitted an income-tax return 
stating the letting value as Bs. 1,000. In 
the return for 1920-27, he gave the let- 
ting value at Rs. 1,300. There is some 
lindication that he had become aware of 
Ithe contemplated acquisition and for 
jihat reason this return may not fit to be 
'implicitly relied on. But comparing the 
; adjoining premises for wliich the award 
'has been on the basis of a rental of 
Rs. 35 and Bs. 80, as already stated 
above, it is difliciilt to resist the conclu- 
sion that the rental assessed is inade- 
quate. The accommodation which these 
liiiildings provide and their site, com- 
pared with those of tho other two pre- 
mises for wliich tlioso rentals have been 
assessed, would call certainly for a figure 
somewhere about Bs. 100. Tlio learned 
Judge has observed : 

“ iiic nous** is liowovor nicol\ siliialrd and has 
a Iftrgo iiimiher o[ rooms -and ouL-hoiisos. Tho 
jont of houst's .'i(- Hjirisal has al\MV_va been high 
ai-.d it is diflieult- (o ivnt any good house in the 
n.” 

We tliiiik WO shall he jiistifiod, on the 
inalerials hofoio us, in rssossing the 
rental at Bs. 100 |)er monlli. Tlio award 
should be made on tlio Inisis of this en- 
hanced rental with the usual deduction 
of 10 per cent, and w'ith the addilion of 
Jitatutovy allowance and iiitevost as in 
the otJicr api)oal. The appellant w’ill be 
entitled to his costs in this appeal on the 
afnount of his success. Hearing-fee, three 
gold inohurs. 

K . N . H . K . Onlrr n cco r d i ugly. 
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Costello, J. 

Ahvwd Kasim Holla — Plaintiff. 

V. 

Khatun Bihi — Defendant, 

Original Civil Suit No. 1390 of 1930, 
Decided on 14th August 1931, 

la) Practice — Pleadings— Ordinarily, de- 
fendant is not allowed to set up counter- 
claim in answer to plaintiff's claim— Civil 
P. C. (1908), S. 128. 

lu tho ordinary way, except in cases ol one or 
two items in table of costs which may be allow- 
ed on taxation under the rules of tho High 
■Court, a defendant is not able to set up a coun- 
ter claim in answer to the claim of the plaintiff. 

[P 28 C 2] 

(b) Mahomedan Law — Divorce— Mahomc- 
dan may divorce wife at his mere whim. 

Auy Mahomedan may divorce his wife at his 
rifore whim and caprice without assigning any 

cause, CP 29 C 2] 


(c) Mahomedan Law Diyfi^rce-r TaUk by 
written instrument is valid, , not vidislAndi^g 
that it is not brought to nolica of Wife*. 

It is not necessary for the wife 'td h09|>raiient 
when, the talak is pronounced. A iia^lak -inade 
by a written instrumenb. is valid notwithBiaud- 
ing that it is not brought to the notice of the 
wife ; the only question which arises in such a 
case is with re^rd to the wife^s maintenance 
during such period as may elapse until thci f^ct 
of the execution of the talaknama comes actu- 
ally to the knowledge of the wife: 86 Cal 18S ; 
30 Bom 687 and AIB 1920 Bom 101, Foil. 

[P 82 C IJ 

(d) Mahomedan Law— -Divorce — Marriage is 
purely civil contract— Terms of Kabinnama 
must he construed in same way as provisions 
in any other kind of contract. 

Under Mahomedan iaw marriage is purely a 
civil contract and nothing more. The terms of 
a kabinnama must be looked at and construed 
in the same way as the provisions in auy other 
kind of contract. [P 33 C 1] 

Although it is competent for the relation of a 
Mahomedan girl at the lime of her marriage or 
for the Mahomedan woman herself to take 
measures for her protection in the event of ill- 
treatmont or even divorce on the part of the 
hii.sband, yet whou the conditions mentioned 
in a kabinnama amount to very little more 
than a declaration on the part of the husband of 
such obligations as would naturally fall on him 
in any event as the result of the marriage, the 
conditions so mentioned are not sufficient to 
bring the matter within the scope of tho rule 
and do not entitle the wife to maintenance 
after she is divorced; A I LI 1921 All 152, HeL 
on. [P S4 C 1] 

(e) Practice— Duty of Court — Court has to 
look to matter from strictly legal point of 
view and not from religious or ethical point 
of view. 

The Court is not a Court of morals and it 
cannot concern itself witli the religious or ethi- 
cal aspect of a mailer. It has to look at it from 
a strictly legal point of view. [P 35 C 2] 

B. Ghose and Arun Sen — for Plaintiff. 

/. N. Mazuvidar and Sndhish Bay — 
for Defendant. 

Judgment. — In this suit the plain- 
tiff, Ahmad Kasim Molla, seeks a decla- 
ration that he has validly divorced his 
wife, Khatun Bibi. He also asks for an 
injunction restraining her from taking 
out the. sum of Rs. 232-14-0 deposited by 
him ill the Court of tho Presidency Ma- 
gistrate, Calcutta, 

Tho plaintiff's case is that ho married 
the defendant on 25th August 1929, at 
No. 03/1, Sovaram Basak Street, Cal- 
cutta, according to the provisions of the 
Sunni School of Mahomedan law. Ho 
then says that on 20th September 1929 
he divorced his wife at No. 17, Zakaria 
Street, in accordance with Mahomedan 
law and that ho duly intimated to*tho 
defendant that such divorce bad been 
pronounced by him* 
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The defendant;, on 20th March 1930, 
ofitained from the Presidency Magis- 
trate, Calcutta, an order for payment to 
her of maintenance at the rate of Bs. 50 
per month. It was as a result of execu- 
tion proceedings under that order that 
the sum of Bs. 232-14, which I have 
already mentioned, was paid by the 
plaintiff into the Court of the Presidency 
Magistrate. That sum represented 
maintenance for the defendant up to the 
month of May 1930. 

The answer made by the defendant, 
as contained in her written statement, is 
to the effect that she admits the mar- 
riage, as averred by the plaintiff, but 
denies that the plaintiff validly divorced 
her; alternatively she says that if she 
was divorced she bad no knowledje of it. 
The defendant further sets up thib de- 
fence that it was not competent to the 
plaintiff to divorce her in the manner in 
which he purported to divorce her. The 
defendant then goes on to set up what 
she alleges to be the effect of certain 
conditions contained in the marriage 
contract, namely, the kabinnama and 
eays that, under those conditions, in any 
event, she is entitled to be maintained 
by the plaintiff for the duration of her 
life. She relies mainly upon a clause 
which seems to show that, if the plain- 
tiff made any breach of the conditions 
contained in the marriage contract, the 
defendant would be justified in living 
separately from the plaintiff and that, 
thereupon, the plaintiff would be under 
the obligation of making suitable pro- 
vision for her residence and maintenance 
and also for the maintenance of her 
grandmother. The defendant then al- 
leges that the plaintiff, without any law- 
ful excuse, assaulted her and wrongfully 
drove her and her grandmother from the 
premises No. 63/1, Sovaram Basak Street 
about a month and eight days after the 
marriage, and she sets up that she has 
obtained an order for maintenance from 
the Presidency Magistrate, that is to say, 
the order te which I have already refer, 
red. The last paragraph of her written 
statement contains what is, to all in- 
tents and purposes, a counter-claim, in 
which she submits that should the Coutt 
hold that she was validly divorced then 
the plaintiff should be directed to make 
suitable prevision for the maintenance 
and residence of herself and her grand- 
mother. 
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It was objected by Mr. Ghose on be- 
half of the plaintiff that, in any event, 
it was 'not competent to the defendant 
to ask for any order in her favour owing 
to the fact that the Givil Procedure Code 
contains no provision for the making of 
a counter-claim. Mr. Ghose however 
had to admit, after I had drawn his at-, 
tention to S. 128, Civil P. G., that that 
contention on his part was not correct. 
The real position with regard to counter- 
claims is that, so far, this Court has not 
thought fit to exercise the powers con- 
ferred upon it and other High Courts of 
India, under S. 128 of making proper 
rules for the setting up of counter-claims 
in suits, though there are one or two 
items in the table of costs which 
may be allowed on taxation uifder the 
rules of this Court, which seems fo indi- 
cate that, at some time or/>ther, the 
making of such rules was contemplated. 
However the position undoubtedly isi 
that, in the ordinary way, a defendant is 
not able to set up a counter-claim in 
answer to the claim of the plaintiff. The 
one or two items in the table of costs, to 
which I have referred, provide that an' 
additional court-fee shall bo paid in res- 
pect of written statements wliich do in 
fact contain counter-claims. Mr. Ghose, 
on behalf of the plaintiff, drew my atten- 
tion to the fact that in this paticular case 
the additional fee specified in the table 
had not been paid by the defendant. Mr. 
Ghose argued further that that difficulty 
could not bo overcome by the payment 
on the part of the defendant of tho ne- 
cessary additional fee at a late stage of 
the proceedings. Mr. Ghose however has 
overlooked S. 149, Civil P. C. which pro- 
vides: 

“Where the whole of or any part of any fee 
prescribed for any document by the law for tho 
time being in force rehating to court-foes have 
not been paid, the Court may, in its discretion, 
at any stage, allow the person, by whom such 
fee is payable, to pay the whole or part, as tho 
case may be, of such court-fee; and, upon such 
payment, the document, in respect of which such 
fee is payable, shall have the same force and 
effect as if such fee had been paid in tho first 
instance.” 

Under the powers conferred by that 
section, I thought it right to allow the 
defendant to put herself in order as re- 
gards the payment of the fee by paying 
the additional court-fee during the pro- 
gress of the suit and, so far as that matter 
is concerned, Mr. Ghose's objection cs 
without substance. The position of the 


Ahmad Kasim v. Khatun Bibi (Costello, J.) 



1933 Ahmad Easim y. Esaxdh Bibi (Costello, J.) Cftleut(a^ 


defendant is this. She says that, it the 
plaintiff had validly divorced her, then 
she ought to be entitled to rely upon the, 
conditions in the kabinnama and obtain 
from the Court an order that such sum 
by way of maintenance, as the Court 
should think fit, should be paid to her 
, during the rest of her life. Having re- 
gard to the fact that the plaintiff is ask- 
ing for relief of a kind which falls within 
the equity jurisdiction of this Court, in 
my opinion, despite the apparent techni- 
cal difficulties arising on the question 
whether a counter-claim is strictly ad- 
missible or not, in a case of this descrip- 
tion, if the •terms of the contract bet- 
ween the parties so warranted, it would 
only be just and equitable that the de- 
fendant should receive, at the hands of 
the C(jurt, proper compensation for the 
plight into which the action of the plain- 
tiff had put her. I liavo however to ask 
myself in the first place whetlier the de- 
fendant was validly divorced and if so 
wliether, under the terms of the marri- 
age contract between the I'artios, the de- 
fendant is entitled to receive anything 
more than that which a divorced Maho- 
medan wife is entitled to receive under 
the general provisions of the Mahomedan 
law. (His Lordship then briefly stating 
the circumstances under which the 
plaintiff married the defendant proceeded 
as follows): It is necessary, I think, that 
I should first of all briefly recapitulate 
the facts of this particular case. I have 
already said that the first point, which 
I have to determine, is whether or not 
the plaintiff validly divorced his wife. 
Mr. Mazumdar, on behalf of the defen- 
dant, argued with his usual ability that 
there was no valid divorce for two rea- 
sons. 

In the first place, says Mr. Mazum- 
dar, it is not competent under the Maho- 
medan law for a talak to be given with- 
out just cause assigned. It has never 
been suggested on behalf of the plaintiff-** 
indeed it was not part of his case — that 
he bad really any proper or reasonable 
grounds for getting rid of his wife and 
fihe matter must be discussed upon the 
footing that there was in fact no justifi- 
•cation for divorce and that w'hat the 
plaintiff did was done entirely caprici- 
ously and arbitrarily. The question 
therefore is whether, in the oircum- 
ftanoes, the talak given in this case ii 
valid. Upon that point, there are a num- 


ber of authorities and I oorefully 
considered this point as dealt with in the 
very early authorities tp see whether I 
am in agreement with the more , recent 
decisions of the Courts. I regret, that I 
have to come to the conclusion,. tMt, asl 
the law stands at present, aiiy jjilahome- 
dan may divorce his wife . at his jenere 
whim and caprice. I find that there are 
passages in one ancient authority, quoted 
by Mr. Ameer Ali!in his treatise pnMaho-^ 
medan Law, Vol. 2, 5th Edn., p. 472, 
which run as follows; 

The Prophet pronounced talak to be a most 
detestable thing before the Almi^ty Ocd of all 
permitted things. If talak is given without any 
reason it is stupidity and ingratitude to God. 

On the next page Mr. Ameer Ali puts 
the matter thus; 

The author of the Multeka (Ibrahim Halebi) la 
more concise. He says *‘the law gives to the man 
primarily the power of dissolving the matriage, 
if the wife, by her indocility or her Bad char- 
acter, renders the married life unhappy; but in 
the absence of serious reasons, no MusalUian can 
justify a divorce either in the eyes of the religion 
or the law. If he abandon his wife or put her 
away from simple caprice, he draws upon him- 
self the divine anger, lor 'the curse. of God,' 
said the Prophet, 'rests on him who repudiates 
his wife capriciously’." 

Mr. Macnaughten in his well-known 
book says that there ia no occasion for 
any particular cause for divorce, and 
mere whim is sufficient. Then he goes 
on to point out that 

"where conscientious and honourable feelings are 
iDRufiiciont to restrain a man from putting away 
his wife without cause the temporal impedi- 
ments are by no means trifling. Dower is de- 
mandablo upon divorce and with a view to the 
prevention of such a contingency, it is usual to 
stipulate for a larger sum than can ever be in 
the power of the husband to pay.’* 

No doubt, in normal cases of Mahome- 
dan marriages, those who are acting on 
behalf of the bride are careful to see that 
she is properly protected against capri- 
oiousness on the part of the^ihusband in 
giving talak by adequate provision for 
the payment of a large sum by way of 
dower, that is to say, care is taken to 
ensure that what Mr. Macnaghten calls 
*'the temporal impediments” shall be a 
real obstacle in the way of a husband 
acting arbitrarily or unfairly. In the 
present instance however so far as the 
provision for dower is concerned, it can- 
not be said that it is ''by no means trifl- 
ing;” on the contrary, the amount stipu- 
lated for, namely, Bs. 201 w’as extremely 
trivial. Upon this question of whether 
talak can be given without any just 
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.cause or witliout assigning any reason 
t^iG mat tor can bo summed up in the 
'Words, used by Batchelor, J., in the case 
of Sarabai v. Babiabai (1), with refe- 
rence to an analogous question, where he 
said ''it is good in law, though bad in 
lilioology,’* I need only make reference 
to one or two decisions of the Courts on 
this point. In Asha Bibi v. Kadir Ibra- 
him Bowther (2), at p. 23 the Court con- 
sisting of Munro and Abdur Rahim, JJ., 
said : 

*'The right to domestic authority is conceded 
to the husband rather than to the wife in con’ 
fiidoration as hinted above of the pecuniary bur' 
den imposed upon the husband and also because 
of the presumed superiority of the male sex in 
judgment and discretion. For the same reasons 
the husband is recognized as having <an absolute 
right to put ^11 end to the marriage by his pri- 
vate act. No doubt an arbitrary or iiiu^asonablo 
exorcise of the right to dissolve the niairiago is 
strongly condemned in the Koran and in the 
reported sayings of the Prophet (Hadltli) and is 
treated as a spiritual offence. But the impro- 
priety of the husband’s conduct would in no 
way affect the legal validity of a divorce duly 
effected by the husband." 

Then there is a decision of the Judi- 
cial Committee of the Privy Council in 
the case of Ma Mi v. Kallander Ammal 
(3), where Sir John Wallace, in his judg- 
ment sjiys: 

" According to that law’ (that is the Maliomc- 
dan law), 'a husband can effect a divorce when- 
ever he desires." 

It is therefore abundantly clear on all 
the authorities that as tersely stated in 
Sir Dinshaw MuJla’s well-known book: 
"any Mahomedau of sane mind who has attain- 
ed puberty can divorce his wife without a.ssigii- 
ing nuy cause." 

The reference given by Sir Dinshaw 
Mulla in support of this proposition are 
Macnaghten, p. 59, Hedaya p. 75 and 
Baillie, pp. 208 and 209. 

The second point taken by Mr. Ma- 
zumdar, on behalf of the defendant, was 
that, in the present case the talak was 
not brougHt to the notice of the defen- 
dant. As regards the facts, what hap- 
pened was: that on 20th September 
1929, the plaintiff in the presence of cer- 
tain relatives had a document' written 
out which was signed by some of those 
present as witnesses. It appears that 
the plaintiff pronounced the word 
** talak” three times in the presence of 
some five persons, some of whom gave 
eviden c e b efore me. _I_ne^ed n ot go fur- 
[I906]’a0 iiom"oV7=a5om LJi a5. 
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ther into detail, as I am satisfied that iio 
did execute the document he had writ- . 
ten out and that it was signed as it pur- 
ported to be signed. An English trans- 
lation of the document reads as follows: 

“ Ahmad Kasim Molla, son of Kasim Ahmad 
Molla, decensed, resident of Baryuo, at present 
residing at No. 17 /iiikaria Struct, Calcuttii. 
Thi.'i day, the 20th September year 1929 (Eng.)s 
I divorce without any anger, Kliatun Bibi, 
daughter of Ismail Saheb, deceased, who has 
been my wife up till now. Divoruo, divorc*'^ 
divorce." 

Then follows the signature of Ahmad 
Kasim Molla and tliat of live witnesses. 
It appears that after the document was 
executed, it was sent by registered post 
in an onvolopo addressed as' follows: 

" Ivhatun Bibi, daiiglitor of I.smail Saheb, 
63A, Sovaram Ba.cik Liiiio, 

Of! Sagiir Datla Lauo, L'altulta." 

Then in the right hand hotfom corner 
was put these words: 

" From A. 0. Molla, 

17, Ziikaria Street, Calcutta. " 

Evidence was given on behalf of the 
plaintiff that the letter came back en- 
dorsed by the postal aiilhoritios with 
the word “refused,” and '[ was asked to 
infer that the letter hud duly reached 
tho defendant or some one acting for her 
(either her grandmotlior or her uncle) 
and that tho recipient, suspecting tho 
nature of the contenis, had declined to 
accept the letter and had lianded it back 
to the postman. On tlie other liand on 
behalf of tlic defendant it was suggested 
that tho defendant might never have 
been found by tho postman at all and 
that the letter never came into lier 
'hands. I think 1 am bound to draw the 
reasonable inference, from the fact that 
the envelope is endorsed in the way 1 
have described that the letter did reach 
tho defendant or some one acting on her 
behalf, who had knowledge of the cir- 
cumstances. Tlie defendant herself gave 
evidence that just prior to 20tli Septem- 
ber, the plaintiff had indicated to her 
that he proposed to 'have nothing more 
to do with her. Therefore I think it 
nut unnatural to surmise that when she 
saw an envelope “franked” as it were 
with the name of the plaintiff that she 
may have suspected that it contained 
some communication to her disadvan- 
tage, if not actually a communication 
divorcing her. However there is no evi- 
dence that in fact the defendant at. that 
time was aware of the nature of the 
document contamed in the envelope sent 
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to her by the plaintiflF or by his cousin 
Golam Hossain Molla on his behalf. If 
it could be shown that the defendant 
was aware of the nature of the document 
which was being sent to her, the matter 
would fall within the ambit of the deci- 
sion in the case to which I have already 
referred in another connexion: Sarnbai 
V. Rnhiahai (1). 

In that case a Mahomodan belonging 
to the Hanafi Sunni scot, took with him 
two witnesses and weut to the kazi and 
there pronounced the divorce of his wife 
the plaintifl' in the suit, in her absence. 
Ho bad a talaknama written out by the 
kazi, whicli -was signed by him and at- 
tested by the witnesses. IIo then took 
steps to cornmunieato the fact of the 
divorce <ind to make payment of iddat 
money to the i)laintilY, l>ut she evaded 
both. \n answer to the contention that 
the divorce was not final, as it was 
never communicated to the plaintiff, it 
was liold that a baintalak, such as the 
one in that case, which v/as r(*duced to 
manifest and eusloinary writing, look 
(effect immediately on the mere writing. 
The divorce being absolute, it was effec- 
tive as soon as the words wore written, 
even witliout the wife receiving the 
wu’iting. There is also the decision of 
tliis Court in Fid CJiavd v. Wazah All 
Ohowdhry (4), where it was lield that 
under the Mahomtvlan law, absence of 
the wife does not make the pruuounce- 
inent of talak voiil and inellicacious. The 
judgment of the Court was given by 
Stopben, J. Ho said: 

“ Tho first question, v/ljicli wo h;ivo to dcoidu 
is whether tlio tibseiicc o£ tin*, wife iiiukes the 
prououucemontof tlio tain k void »nd inoflicaeious. 
Ill our opinion it doea not. The point is dealt 
with in the book of Mr. Amoer Ali in S. 3, 
Ch. 12. whore ho says: ‘It is not necessary for 
the husband himself to pronounce talak in the 
presence of the wife, but it is necossary that it 
should come to her knowledge.' The matter i.s 
also dealt with in Wilson's Digest at p. 164, but 
not so decisively. It also Rooms to be the opi- 
nion expressed in J^awab Abdur Bahmaii's Ins- 
titutes of Mussalniaii Law. The matter has 
twice, as far as wo are aware, been dealt with 
by the Courts; in the first place, in the case of 
Furzuihd Hosnein v. JanuBibee(6)Q,nA, secondly 
in the case of Sarabai v. liabiabai (l). In the 
second of theso cases a distinct opinion 
is expressed that it is not necessary for the 
wife to bo present, when the talak is pronounced 
although this is an obiter inasmuch us that case 
dealt with a written instrument of divorce. In ^ 
the previous Calcutta case, the matter is also 
dealt .with and the point itself is not directly 
44) (.iUUtfj do cal 134^1 1 C HO 9 
(4) [1676] 4 Cal 488 . 


noticed, but talak was there pronpuneed in the 
absence of the wife, and it is .eignifiaant that 
the case is not decided on that poipl, * which it 
would have been, if it had been tatttl«to tlie 
effect of the divorce. We therefore hold that it- 
is not necessary for the wife to be presepi when 
the talak i.s pronounced. It is necessary cer- 
tainly fqr the purpose of dower that .the fact of 
the pronouncement of talak should coind to her ‘ 
notice.” 

With these observations 1 entirely 
agree. Finally, there is a case on tbiS' 
point decided * by the Bombay High 
Court : In re B<tja$aheh Sasulsaheb (6). 
In that case, the facts were that a Ma- 
homedan executed a talaknama ^,in the 
presence of witnesses and caused it to be' 
duly registered under the Indian Begis- 
tration Act, 1908. Neither the kazi nor 
the wife was at present at the time the 
deed was executed. The making of the 
deed was not immediately communicated 
to tlic wife, but it came to her knowledge- 
within a reasonable time. It was- held 
that the talaknama was valid. Now, in 
this present case, whether or not the de- 
fendant by declining to take in the regis- 
tered letter, as is suggested on behalf of 
tbe plaintiff, sought to evade notice that 
a talaknama had been executed by the 
plaintiff, really makes no difference, be- 
cause it is part of the case of the defen- 
dant herself that she took proceedings 
before the Presidency Magistrate, Oal** 
cutta, as a result of which she obtained 
an order for maintenance on 31st March 
1930. It .seems to be clear that, in the 
course of those proceedings, the present 
plaintiff raised, by way of defence, the 
fact that he had already given a talak- 
nama ; BO that, at any rate, by 31st 
March 1930, the defendant was fully 
aware of the fact that her husband had 
executed a talaknama on 20th September 
1929. The facts of the case to which I 
have just referred, hi re Rajasaheb ■ 
Basidmheb (6), were in soin,e respects 
analogous to the facts of the present case 
because there also the wife, Kliatijabai, 
had obtained an order from *tha Magis- 
troilie directing her husband to pay her a 
sum of Rs. 10 per month as maintenance 
for herself and her child under the provi- 
sion of S. 488, Criminal P. 0. Three 
weekb after the making of Uie order, the 
husband executed a talaknama divorcing 
Ebatijabai. 

As I liave already said, the deed was 
duly executed in the presence of witnesses 

(6) Al[“irf920 Bom 101 641.0 *573 ' = T4 

Bom 44, 
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and registered under the Begistration 
Act, but at the time of the execution 
neither the kazi nor the wife was pre- 
sent and it was not brought to the know- 
lege of the wife immediately. A few 
months after the wife had obtained the 
maintenance order the husband applied 
to the Magistrate for cancellation of the 
order for maintenance on the ground that 
he had already divorced his wife and 
that he was no longer bound to maintain 
her. It was held that not only was the 
talaknama valid, but that it put an end 
to any right on the part of the wife to 
receive'^maintenance in respect of herself 
although, on the facts of that particular 
case, the order of the Magistrate was not 
disturbed, because the Court was of opi- 
nion that the amount ordered to be paid 
was no more than sufficient for the 
maintenance of the child of the mar- 
riage.. It seems to be clear therefore 
that not only can a Mahomedan divorce 
his wife without assigning any reasons, 
but also that a talak is valid, where it 
is made by a ‘written instrument, not- 
withstanding that it is not brought to 
the knowledge of the wife ; and the only 
Iquestion which can arise is with regard 
to the wife’s maintenanoo during such 
period as may elapse until the fact of the 
lexecution of the talaknama actually 
jcomos to the knowledge of the wife. The 
matter is dealt with in the case of Asha 
\Bibi V. Kadi Ibrahim Bowther (2) where 
it is held that it is not necessary that 
the talak or words of repudiation should 
be addressed directly to the wife to con- 
stitute a valid divorce, but 
" the words should refer to the wife though if 
they be uot communicated to her at the time a 
question may possibly aAse as to whether she is 
not entitled until she comes to know of the 
divorce to bind her husband by certain acts such 
as pledging his credit for obtaining the means 
of subsistence.” 

With regard to maintenance proceed- 
ings, such as there were in the present 
case, the husband can, 'it any time 
difring tihoh proceedings, defeat any at- 
tempt on the part of the wife tjo obtain 
an order for maintenance by the giving 
of a talak and further, if any such main- 
tenance order has in fact been made, it 
ceases to be '‘effective as soon as a’ talak 
is viilidly given. In that connexion, I' 
would refer only to one authority Sha 
Abu Ilyas v. Vlfat Bibi (7), in which it * 
wa*s held that 

(7) [1896] 19 All 50=(1896) AWN 178* 


* where in answer to an applicatiouior enforce- 
ment of an order under S. 488, Criminal P. G., 
for the maintenance of a wife, the party against 
whom Hich order is pending pleads that he has 
lawfully divorced his wife and iliorefore the 
order can no longer be enforced, it is the duty of 
the Court hearing the application to entertain 
and consider such plea, and, if it find the plea 
established, to decliuo to enforce the order for 
any period subsequent to the date when the 
marriage ceased to subsist between the parties. 
In such oases, where the parties are Mahomedans, 
the marriage will be deemed to subsist until the 
expiration of the iddat.” 

In view of that authority, T am not at 
all sure that it was not the duty of the 
learned Presidency Magistrate to have 
considered the question whether a talak 
had been given as soon as it' was brought 
to his attention before the order of 2isfc 
March 1930, already referred to was 
made. 1 am bound to say that,‘ in my 
opinion, it does seem liarsh that,! at any 
time, a Mahomedan husband can, of his 
own power, put an end to any proceed- 
ings his wife may take under S. 483, 
Criminal P. C., and it may be that some 
day this matter will have to bo seriously 
considorod by the members of the Maho- 
medan community and tlie legislature 
with a view to determining whether such 
arbitrary power in the hands of the hus- 
band is not now an anachronism incon- 
sistent with present day ideas and in- 
compatible with modern conditions. I 
have however only to concern myself 
with the existing law and for the reasons 
’Which I have given, I hold that in the 
present instance there was a valid 
divorce by means of the talaknama exe- 
cuted by the plaintiff on 30tb September 
1929. As it has nob been established by 
the plaintiff that the existence of the 
talaknama came to the knowledge of the 
defendant prior to the proceedings before 
the Presidency Magistrate, it cannot be 
disputed that she is entitled to mainten- 
ance up to that time. In regard to that 
however no question arises, because I 
understand that maintenance was in fact 
paid for that period. 

I now come to what is the more seri- 
ous and indeed more difficult aspect of 
this particular case, namely, whether, in 
the peculiar circumstances of the marri- 
age between these parties, the wife is 
entitled to receive anything more than 
she would ordinarily be entitled to upon 
divorce. The law is that normally upon 
a husband giving talak the wife becomes 
entitled to payment of such dower as has 
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been provided for in the marriage con- 
. tract. If the ‘‘prompt” dower has al- 
ready been paid,, she is entitled forth- 
with to receive the “deferred” dower. 
If, on the other hand, no part of the 
dower has already been paid she becomes 
tmtitled to payment of the whole of the 
dower stipulated for in the kabinnama. 
^he wife is also entitled to maintenance 
during the period of iddat. There again 
in this case no question arises as to 
maintenance during iddat, because, as 
I have already said, maintenance has al- 
ready boon paid up till 21st July 1930. 
As regards the dower, the amount pro- 
vided in tho kahinnaina was a sum of 
Ks. 201. That, as I have already said, 
was such a trifling sum, that it provided 
no impad.irnont, nor did it act as a 
deterrent in any way to the husband, 
who ha\^ng got all lie w^anted from his 
wile aft'*r a nionth’s cohiihitation, east 
}ier aside. 

I have no doubt however that the per- 
sons, who were acting on behalf of tliia. 
little girl, the defendant, did intend, as 
ffti as they could, to ensure that the 
plaintiff should treat her kindly and pro- 
perly and should maintain not only her 
but tho grandnjother, luider whose caro 
tiho had boon before the marriage, and, 
accordingly, for the purpose of putting a 
check upon tho “bridegroom,” as he is 
described in the kabinnama, certain spe- 
cial conditions were inserted in that 
document, which constitutes the marri- 
age contract between tlu) parties. In 
discussing this matter, it must he borne 
in mind that, under Mahomodan law, 
marriage is purely a civil contract and 
nothing more. Therefore the terms of 
Ithe kabinnama must be looked at and 
{Construed in the same way as the provi- 
sions in any other kind of contract. 

I thought it right that I should have 
before me tho naib kazi, that is to say, 
the assistant marriage registrar before 
whom tho marriage contract was entered 
into. In answer to a question by me, 
lie said that he was a moulvi as well as 
being an assistant marriage registrar. 
In both those capacities, ho may be 
taken to ho an expert witness as regards 
tho necessary ceremonial to be observed 
on the occasion of a Mahomedan marri- 
age. In the course of his evidence, he 
gave a very full and complete account of 
OMotly how this particular marriage was 
efiected and the manner in which the 
1983 0/5 & 6 ' 


special conditions were inserted in. tlioi 
kabinnama. The defandant'k.^ihatemfld 
unele, the man to whom 1 6AW;oJfeady. 
referred, acted as what is. technically 
callf^ the “vakil” of the intended bride;' 
that is to say, he was acting as- ., the 
bride's agent for the purpose ' of . the 
wedding ceremony, and the making ,dt. 
the contract . between the parties, 
appears from the evidence of the naib: 
kazi, Hafia Nur Mahomed, that he satis-: 
iied himself that, first of all, the uncle, 
as the vakil of the bride, hod doly ascer- 
tained that she was consenting to the^ 
conditions which were being put into the 
contract, and the naib kazi himself was 
satisfied that the bride’s party^ that is to 
say, the defendant’s uncle as her vakil,' 
and tho two other witnesses acting on. 
her behalf were fully aware of the exact 
terms which were being embodied by the 
naib kazi in tho kabinnama. Hafiz Nur 
Mahomed said /}uite definitely that, in 
fact the latiguage in which the special 
conditions were couched was written 
down by him in the document at the 
dictation of the parties. I cannot there- 
fore but come to the conchisiou that the 
defendant’s agents were fully cognizant 
of tho precise terms of the special condi- 
tions. I will repeat that, in my opi- 
nion, there is no doubt whatever that 
.the girl’s relatives did intend to protect 
lior as far as they wore able against any 
illtreatmdnt or unkindness or even deser- 
tion on the part of the husband. 

Tlie girl's grandmother was fully aware 
of all the circumstances, and, as I have 
said earlier in this judgment, she knew, 
or ought to have known that the plaintiff 
had two wives already, and she must 
have realized that all the plaintiff 
wanted was an opportunity of having 
sexual relations with her granddaughter 
under the cloak of marriage. The fact 
that, under Moslem law, marriage is re- 
garded merely as a oivil contract and 
not a religious sacrament may porhaps 
make some difference to the moral aspect 
of tho plaintiff's conduct, but one cannot 
be oblivious of the fact that tho plaintiff 
was to all intents and purposes seducing 
tho defendant under tho pretext of en- 
tering into what would normally be a 
life-long union, and no words of reproba- 
tion are too strong in condemnation of 
the conduct of the plaintiff. It appeyars 
therefore that the girl's relatives bad 
ample justification for supposing that the 
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plaintiff was the kind of man against 
whom it was desirable and indeed necea- 
■ sary to protect the girl whom he was 
about lo marry. Unfortunately however 
tho real question is not what the girl's 
relatives had in mind, but what the 
terms of tho contract actually are. It 
was argued very forcibly by Mr. Mazum- 
dar that not only the intention in the 
minds of the girl's people but the langu- 
age of the document itself must be taken 
to mean that the plaintiff was under a 
legal obligation to support the defen- 
dant and her grandmother for the dura- 
tion of their natural lives. No doubt it 
is competent for the relations of a Maho- 
medan girl at the time of her marriage 
or for a Mahomedan woman herself to 
take measures for her protection in the 
event of illtreatment or even diverge on 
the part of the husband. That was 
made clear in an Allahabad case Muham- 
mad Muinuddin v. Jamal Fatima (8). 
The headnote of that case runs as fol- 
lows: 

**An ante-uuptial agreemeut entered into bet- 
ween the proBpeetive wife on the *one side and 
the prospective hubband and his father on the 
other (the parties being Hahoznedans) with the 
object of securing the wife against illtreatment 
and of enhuriiig her a suitable amount of main- 
tenance in case such treatment was meted out 
to her, was not void as being against public 
policy.*’ 

There the husband, a man named* 
Mehdi Hasan, had married twice before, 
and on each occasion seems to have ill- 
treated his wife. The father of the pros- 
pective bride, in consequence, thought it 
right that something should be done to 
protect his daughter and to secure for her 
a maintenance allowance in case she and 
Hasan did not continue to live together. 
To that end an agreement was entered 
into between the parties which provided 
that, in case of disunion or dissension, 
the prospective husband and his father 
should be bound to pay to his divorced 
wife for the rest of her life^an allowance 
of^Ss. 16 a month in addition to the 
dower due to the wife and certain pro- 
perties were hypothecated to ensure pay- 
ment of that allowance. The husband 
did eventually divorce his wife and 
thereupon the question arose as to whe- 
ther the husband was bound to pay tho 
allowance of Es. 15 a month. 

Mr. Mazumdar has argued that the 
present case is covered by the facts and 
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the decision in that case and that the 
special conditions contained in the 
kabinnama entered into on 25th August 
1929, are wide enough to make it obliga- 
tory on the present plaintiff to pay to 
the defendant whom he has divorced a 
reasonable amount for the maintenance 
for herself and grandmother for the rest 
of their lives. I should mention that the 
defendant’s maternal uncle, wlien he 
was in the witness-box seomod to be of 
opinion that he also, for some reason or 
other ought to share in the allowance 
paid hy tho plaintiff to the defendant. I 
cannot refrain from remarking that the 
maternal uncle did not impress me at all 
favourably. It seemed to me that he 
was much more concerned with his own. 
comfort and convenience than for the 
well being and happiness of his unfortu- 
nate niece. I have no doubt howelrer that 
at the time of the marriage, ho thought 
that he was doing his best in the in- 
terests of the defendant but it equally 
appears to bo tho fact that no one on be- 
half of the defendant ever had in mind 
or contemplated the possibility of the 
plaintiff divorcing the defendant and so 
bringing about a situation such as now 
exists. That such an obvious method of 
cutting adrift from all his obligations 
(other than the payment of dower) might 
be resorted to by the husband should 
not have occurred to the minds of the 
uncle and grandmother is perhaps a little 
remarkable, but on the evidence, it musti 
be taken that they never envisaged the 
position which w'ould arise if the plain- 
tiff took it into his head capriciously and 
without warning to exevciso his right to 
divorce the girl whom he was then about 
to marry. I have to decide therefore 
whether the special conditions are wide 
enough to cover the circumstances which 
have now arisen. Mr. Gbose, on behalf 
of the plaintiff, very frankly and pio- 
perly admitted that the plaintiff is bound 
by those conditions whatever they may 
mean and therefore the only question I 
have to determine in this connexion is 
what, is the true meaming and extent of 
those conditions. The special conditions 
are contained in Col. 14 of the kabin- 
nama. That document consists of the 
entries made by the assistant marriage 
registrar in the register of marriages 
which is maintained under Ss. 12, IS and 
22, Bengal Council Act .1 of 1876/ The 
special conditions read as follows: ^ 
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*% the bridegroom, promise (or declare) that I 
shall not do the bride any hardship regarding 
maintenance and I shall not beat her or abuse 
her and I shall not do any acts which shall dis- 
grace her or break her heart (cause her grief). 1 
shall not be competent to take the aforesaid 
bride to any other place by force. I, the bride- 
groom, shall never separate the grandmother 
of the said bride who is the daughter of 8yed 
Abdul Rahim, deceased, who has been responsi- 
ble for (in charge of) the support and food and 
clothing of the said bride and who being the 
guardian of the said bride has now given lier in 
marriage to me. I, the bridegroom, shall be 
responsible and in charge of her maintenance; 
also if I, the bridegroom; act against the defen- 
dant abovemen tioned or if I commit any kind of 
mischief (wickedness) or show any carelessness 
(unconcern), then the aforesaid bride (putting up) 
wherever she pfeases shall be oompei'jnt to rea- 
lize from me month by month according to my 
means her subsistence money and the rent of the 
bouse she; dwells in and I, the bridegroom, shall 
not he rompeteut to raise any objection." 

Now ^ilie main difficulty in trying to 
arrive at a conclusion as to what preci- 
sely is the moaning and on'cct of tliese 
conditions is that, with small exceptions 
the stipulations amount to very little 
more than a declaration of the acceptance 
on the part of the husband of such obli- 
gations as would naturally fall upon him 
in any ovoiit as the result of marriage. 
The condition about not ill-treating the 
wife, disgracing her or causing her grief 
and later the provision with regard to 
her being at liberty to live separate from 
her husband should he ill-treat her and 
thereupon receiving maintenance from 
him, really amount to no more than a 
declaration of the normal rights of a 
wife as against her husband. The only 
extraordinary provision in these condi- 
tions is that which seeks to ensure that 
not only the wife, but also her grand- 
mother should receive subsistence al- 
lowance and proper accommodation at 
the expense of the husband. 

This it is that makes it fairly plain 
that this unfortunate little girl's rela- 
tives, who were in charge of her, were as 
much concerned with their own comfort 
as that of the girl. I cannot help think- 
ing that these conditions were largely 
designed to ensure that the grandmother 
should obtain for herself what can only 
be described as a 'consideration” (in 
the legal sense) for the "sale” by her of 
her granddaughter to this middle-aged 
and apparently lustful bridegroom. I 
regret that I feel bound to come to the 
eonclusion, on the language employed in 
tnia contract, that the terms of the 


special conditions are not, ex^' 

plicit to bring the matE^ri^witbfil«.tb^ 
scope of the decisioii in 
Muinuddin v. Jamal rljf the 

conditions bad expressly stat^thAi the 
bridegroom should according to hi^ jxiew^ 
pay to his wife subsistence nieoVy aiad 
the rent of. a house to dwell in for 
life, or had contained any expression mdir 
eating the period for which this main- 
tenance was to be paid, the ease would 
have been different. 

In my opinion,^ it would have been 
quite competent for'those acting on behalf 
of the wife to have stipulated that, if 
there were a divorce, the husband should 
be under an obligation to continue to 
pay to the wife an adequate subsistence 
allowance, or if no snen had b$|eu men- 
tionod, then a reasonable sum would 
have been payable during the lifetime of 
the wife or for any otbei* specified period- 
But in this case; no period is s^ified* 
Nothing whatever is said about divorce. 
On the contrary, the parties are referred 
to as the "bride” and "bridegroom” in 
other words "husband” and "wife” and 
accordingly, I feel bound to hold that 
upon a strict construction of the condi* 
tions as they stand they can only be 
made to apply during the existence of 
the marriage. I come to that conclusion 
with the greatest possible reluctance and 
with a sense that this is one of those 
hard cases which are said to make bad 
law. 1 can however only administer the 
law as I find it and I must interpret this 
contract as I should have had to inter- 
pret any other contract between the par- 
ties irrespective of the effect which it 
may have upon either of them. Thkr 
Court is not a Court of morals and I can- 
not concern myself with the religious or 
ethical aspect of the matter. I have to 
regard the matter from a strictly legal 
point of view. 

Looking at these conditions and con- 
sidering them solely as the termsof a civil 
contract entered into between the par- 
ties, 1 feel bound to hold that they are 
not sufficiently definite to put upon the 
plaintiff any obligation to pay mainten- 
ance to the defendant now that the 
marriage between the parties has been 
dissolved. I can only express the hope that 
irrespective of the legal aspect of the 
matter, the plaintiff will be, brought to 
some sense of his moral responsibility and 
that he will realize that whatever the law 
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may say he ought, in the circumstances, 
to provide for this little girl at any rate 
' until such time as she may marry again. 
It follows from what I have said that 

hero must bo judgment for the plaintiff. 
The plaintiff will have the declaration 
which lie seeks, but having regard to all 
the circumstances without costs. 

R.M./b.K. decreed, 

^ ^ A. I. R. 1933 Calcutta 36 

Costello, J. 

Jagadish Narain Tewary — Accused — 
Petitioner. 

v. 

Emperot — Opposite Party. 

Criminal Bevn. Petn. No. 10 of 1932, 
Decided on 2nd March 1932. 

(a) Calcutta Police Act (1866), S. 62^A (1) 
— Police Officer issuing order under 
S. 62-A (1) need not be armed with previous 
sanction of Commissioner of Police. 

A police ofELcei: issuing order under S. 62-A (1) 
need not be armed with a previou.*) sanction of 
the Commissioner of Police. What tim words 
^^Bubjfict to the orders of the Commissioner of 
Police" used iu the section moan is that if the 
' Commissioner of Police so chooses he may by 
his direction supersede or alter the order issued 
by the police officer. .[P 87 C 2] 

(b) Penal Code (1660), S. 109-lllegal 
emission has reference to intention of "aid* 
ing the doing of a thing." 

The words “illegal omission" in connexion 
with the definition of abetment have reference 
to an intention of “aiding the doing of a thing." 

[P 88 0 1] 

(e) Penal Code (1860), S. 109--Ac- 
eused president of public meeting'^** Volun- 
teer" at meeting sounding bugle in spite of 
order not to do so given by police officer^ 
Accused taking no steps to prevent him 
from sounding bugle though police order 
'given within his hearing— He refusing to 
(disclose name and address of bugler hence 
was charged with abetting— Accused elected 
president just before meeting having no 
previous knowledge that bugle was to be 
blown— Charge of abetting held not estah* 
liab^. 

The accused was the presidexit of a public 
meeting held at Holiday Park. Amongst the 
audience there were certain “yolunteors" one of 
wUbm from time to time sounded a bugle. A 
police officer requested the bugler nob to sound 
the bugle, but he did not listen. The accused 
took no steps to atop the sounding of the bugle, 
though the direction was given by the police 
officer within his heivring. The accused refused 
to give the name and the address of the bugler 
and was therefore charged with abetting a man 
to commit an offence under S. 6'2-A (1) (e). The 
accused however was elected president just 
before the proceedings of the meeting began; 
and*hadno knowledge that in the coarse of the 
meeting a bugle was going to be blown in that 
way: 
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Held: that in such cases to prove abetment 
something more should be established than the 
mete fact that the chiarman of the meeting 
took notiteps to prevent an objectionable or un- 
lawful action on the part of some person at the 
meeting. As no guilty knowledge or conspiracy 
was proved against the accused the charge of 
abetting was not substantiated: A I Ji 1932 
Oal Si9, Bel on, [P 38 C 1, 2] 

^ (d) Criminal Trial— In dealing witb 
trials of criminal cases extraneous conside- 
rations are to be excluded. 

In dealing with the trial of crimitial cases the 
evidence given before the Magistrate must alone 
bo considered .and any further facts which might 
have been within the knowledge of the police 
and all other extraneous considerations must 
be excluded. {V 39 C 1] 

Santosh Kumar Basu q^nd Parimal 
Mookerji — for Pofcifc loner. 

B, M. Sen — for the Crown. 

Judgment. — In this ease. Jagadish 
Narain Tew^^,ry was convicted one of 
the Honorary, Presidency Magistrates, 
Calcutta, on 2nd December 1931, under 
S. 109, I. P. C., read with S. (32-A, snb- 
S. (l), Cl. (e), Calcutta Police Act, 1860, 
and Rontencod to pay a lino of Hs. 75 or 
in default, to undergo seven days' simple 
imprisonment. S. 109, 1. P. 0., provides 
for punishment of abetraonb where an 
offence is committed in consequence of 
the act of abetment and no oxpre'^a pro- 
vision is made by the Code for the 
punishment of such abetment. S. 62-A 
(l), Calcutta Police Act, 1866, roads as 
follows: 

“The Commissioner of Police and, subject to 
the orders of the Commissionor of Police, every 
police officer of a rank not inferior to that of 
bub-Inspcctor, may, with a view to securing the 
public safety or conveuienco, but not so as to 
contravene any rule made under the last fore- 
going section or the provisions of any license 
granted under any such rule, give all such 
directions, cither orally or in writing, as he may 
consider necessary to . . . , 

Then follows a catalogue of matters 
and then S. 62.A (l) (e) runs thus: 
“Regulate and control music, the boating of 
drams, tomtoms and other instruments and the 
blowing or sounding of horns or other noisy 
instruments, in any street or any public place 
other than public buildings and the prociuotB 
thereof." 

Jagadish Narain Tewary was in fact 
charged with abetting a man whose 
name is unknown to commit an offence 
under S. 62.A (l) (e) by the blowing of a 
bugle at a public meeting which was 
held at Haliday Park. It may be assum- 
ed for the purposes of the case that 
Haliday Park is a public place within 
the meaning of the section. It ap'pei^rs 
that on the 12th October . last year 
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there was a meeting at Haliday Park 
‘ held at about half .past five in the even- 
ing and amongst the audience there were 
a number of persons described as *'voIun- 
teers” one of whom from time to time 
sounded a bugle. Jagadish Narain Te- 
wary was the President (or Chairman) 
of the meeting. It appears from the 
evidence that he was elected to that 
office just before tho mooting began. 
There is no evidcnco to show that he 
had any knowledge beforehand that a 
bugle would bo blown by anyone in the 
course of the meeting. A Police Inspector 
S. N. Mukherji requested the man sound- 
ing tho bugle not to do so and in making 
that request he was apparently acting 
under the powers conferred on police 
officers under S. 02- A (1). It \vas proved 
in the -course of tho hearing before tho 
learned Presidency Magistrate that both 
Inspector S. N. Mukherji and another 
Suh-lnspector made attempts to ascer- 
tain the name of the man who was blow- 
ing the bugle, hut ho refused to give his 
name or disclose his adclres . No doubt 
Mie police officers t-horefore might have 
taken the man into custody under the 
[towers conferred on police oflieers under 
S. 57, Criminal P. C., but that they did 
not do so, apparently for the reason that 
the name and tho identity of the Presi- 
dent were known to them and they 
thought it better to proceed against him 
in tlie matter. Jagadish Narain Tew'ary 
was accordingly charged, as I have said, 
with ahotmojjt of tho oiTence committed 
by tho blower of tho bugle. 

Th(3 point urged before the learned 
Presidency Magistrate on his behalf was 
that merely because lie was President of 
the meeting he could not riglitly be held 
liable for acts done by a person forming 
part of the audience. The learned Presi- 
dency Magistrate in the course of the 
judgment which he gave says: 

'*In thfi present case, I am inclined to hold 
the view that since tho bugle wa.s sounded at 
intervals, and Inspector S. N. Mukherjee while 
acting under S. 62‘A, sub-S. (J) of the Act, 
directed tho volunteer, within the acensed's 
hearing, not to sound the bugle, it was the clear 
duty of the Prottident to stop further sounding 
of the bugle. As the President, he had the 
control over the. proceedings, and the intermit- 
tent sounding of the bugle formed a part of the 
proceedings. By failing to discharge this duty, 
the President has clearly been guilty of nn 
illegal* omission as contemplated iu S. 109, 
I.%». 0.” 

Upon that view of the master the 
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the conclusion that W{6& 

which Jagadish Narayan >ail 

charged, had bean properly 
ted. The rtile was Issued a 
of grounds and it has been 
argued before me by Mr. Santosb, 

Basu on behalf of the petitioner thiitt/ 
first of all, as the charge only had re* , 
fcrence to an offence under S. 62. A (l), 
the prosecution had hoi sueceededih 
showing that the man who i^uhded the 
bugle had committed any offence what- 
ever. It was contended that no evidence 
bad been given to show that Jn^pecto^ 
Mukherjee at the time when he oftUy 
asked the bugler to desist was properly 
armed with authority gi'^h fey thO^ 
Commissioner of Police~eithf?r under 
any general or particular order to deal 
with the matters mentioned in S. 63-A; 
So far as that point is concorhed^ I think 
there is no substance in it and the view 
expressed by the learned Honorary Presi- 
dency Magistrate in the explanation 
which he has given is correct. He says^ 

*'The position is that for tho purposa of 
S. (>2’A (1), it is not necessary to act under any 
ordpi’B or to prove that tho officer concerned was 
acting under any orders. The section says: 
The Commissioner of Police, and subject to the 
orders of the Commissioner of Police, every 
police officer of a rank, etc., may with a view t6 
securing public safety or convenience, etc. What 
this section contemplates is that tho Commis- 
sioner of Police may himself, if personally 
present, give certain directions; if ho is not 
personally present, any of bis subordinates not 
being one below the rank of a Sub-Inspector msyj' 
give such direction.^. In tho latter case, the 
section makes the order of such officer subject to 
the orders of the Commissioner of Police and not 
with the previous sanction — of the Commis- 
sioncr of Police. The effect is that any subor- 
dinate police officer down to a Sub-Inspector, 
may give the direction contemplated in this 
section and for this purpose he need not be 
previously anthoriEed. If the Commissioner of 
Police BO ehoosoB he may by his direction super-' 
sede or alter the directions so given. If it was 
the intention of the Legislature to contemplate 
previous authority by the Commissioner of 
Police tho words used would have been with the 
previous sanction of the Commissioner of .Police,' 
or words to the same effect.’' 

In my view, that is tho correct inter- 
pretation of the section. ,I have nd 
doubt whatever that it was well within 
the powers and duties of Inspector 
Mukherjee to request that there should ] 
be a ces.sation of the blowing of the 
bugle. 

The real point for determination itL 
this case is whether or not it can bS 
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rightly said that the prosecution fully 
dstablished that Jagadish NarainTewary 
was “abetting" the person who was 
sounding the bugle. The learned Presi- 
dency Magistrate based bis decision upon 
the fact that the accused, as the Presi- 
dent of the meeting, did not take any 
steps, to prevent the blowing of the 
bugle although ho must have heard and 
undoubtedly did hear the order given by 
the Sub-Inspector with regard to it. 
Irhe learned Presidency Magistrate seems 
to think that that was an ^illegal omis- 
jsion" but one must bear in mind that 
the words “illegal omission" in conriex- 
onewith the definition of abetment have 
reference to an intention of “aiding the 
doing of a thing" and it is a little diffi- 
cult to understand bow it can reason- 
ably be said that failure to request the 
blower of the bugle to desist could 
amount to an intentional aiding of the 
blowing of the bugle after it had been 
prohibited by the Inspector. Further, I 
have very great doubt whether the more 
faolN(bat the Chairman of the meeting 
failed to request the person sounding 
the bugle, to desist could amount to an 
'illegal" omission at all. I think, to 
jestablish that position, it is necessary to 
Ishow that there was a legal duty on the 
Chairman of the meeting to take action 
n the circumstances. S. 107, 1. P. G., 
lays down three main ways in which 
persons can bo said to abet the doing of 
a thing. They are as follows: 

^*A ]^r8on abets the doing of a thing who 

1) instigates any potson to do that thing, or 

2) engages with one or 'more other person or 
persons in any conspiracy for the doing of that 
thing, if an act or illegal omission takes place 
in pUTStiaiioa of that conspiracy, and in order to 
the doing of that thing, or (C) intentionally aids 
i>y any act or illegal omission, the doing of that 
•thing.” 

It is necessary to see whether in the 
present instance it can properly be said 
that the accused as the President of the 
meeting either instigated the sounding 
of the bugle or conspired with the person 
who blew it» to have it sounded. The 
learned Presidency Magistrate seems to 
have assumed that the aooused as Chair- 
man of the meeting must have known 
•that a bugle was going to be blown at 
regular intervals. It was suggested that 
the accused as Chairman of the meeting 
must have known that the bugle would 
be sounded at regular intervals during 
the prooe^ings. Bat in^ the circum- 
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stances of this case it seems to me more! 
than a little doubtful if that was so. 
At any rate it seems clear that the| 
prosecution did not succeed, in estab- 
lishing that that was, in fact the case. 
As I have said the evidence goes to show 
that Jagadish Narain Tewary was only 
nominated as President of the meeting 
or invited to take the chair just as the 
meeting was about to begin. There was’ 
no evidence, in my opinion, that he had 
arranged that the Wgle should be blown! 
or that he, in fact, knew that a buglej 
would be blown at regular intervals. It 
may well bo that some persons other 
than the goutloman who took the chair, 
arranged the details of the meeting, and 
that the Chairman himself knew no 
more of the programme of the proceed- 
ings than the names of the per^ns who 
would address the meeting. Havingj 
regard to the ovidonce in this case, I am| 
of opinion that the learned Honorary 
Presidency Magistrate was not justified! 
in drawing the inference which he did.j 
Inspector Mukherji gave his evidence 
with scrupulous fairness and in no wise’ 
attempted to overstate the case. His 
evidence and that of the otlier police 
officer do not seem to mo quite sufficient 
to establish that there was such guiltyj 
knowledge on the part of the Chairman! 
60 as to justify the suggisstion that he! 
had “conspired" in the legal sense with 
the person who blow tho bugle. 

I associate myself with the observa- 
tions made by Panckridgo, J., on a simi- 
lar point in tho case ol Emperor v. liepin 
Behari GanguH (l). It is necessary that 
in a case of this description something 
more should be established than the 
mere fact that the Chairman of the| 
meeting took no steps to prevent an 
objectionable and unlav/ful action on 
the part of some person or persons at; 
the meeting. It is quite true that the 
present ease is somewhat stronger against 
the accused than is the case tried before 
Panckridge J., because here there was evi- 
dence that the person blowing the bugle 
was a “volunteer" and, therefore pre- 
sumably, some kind of ofimial connected 
with the meeting and tnere was the 
further fact that the bugle was blown 
at regular intervals and apparently, bet- 
ween each of the speeches tor some defi- 
nite purpose. But neverth eless, in the 
1. A I B 1982 Cal Hr C- 
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circumstances in which Jagadish Narain 
Towary came to be the Chairman of the 
meeting he may not have known that 
the blowing of a bugle was .a part of the 
proceedings either because it did not 
appear on any agenda before him or 
because he had not been given directions 
•about it at the time when he took the 
chair, I think the case for the prosecu- 
tion, therefore falls short of the full 
proof of the offence with which Jagadish 
Narain Tewary was charged. 

In dealing with the matter, the evi- 
dence as given before the learned Hono- 
rary Presidency Magistrate must alone 
be considered and any further facts 
which might have been within the know- 
ledge of the police and all other oxtra- 
nooiis censidorations excluded. Dealing 
with tl |0 matter solely upon the evidence 
f think that the accused was entitled to 
the benefit of the doubt and, therefore 
the conviction must he sot aside. The 
Kule is made absolute and the fine if 
paid should bo refunded. 

S.N./u.K. liiile absolute. 

I. R. 1933 Calcutta 39 

MITTEU and BAKTLIiY, JJ. 

Asia Khaiun and others — Judgment- 
debtors — Appellants. 

V. 

Nurjahan Khntun and others — Decree- 
holders — Respondents. 

Appeal No. 420 of 1931, Decided on 
14fch April 1932, against original order 
cf Sub-Judge, First Class, Backergunj, 
D/- 10th October 1931. 

^ (a) Civil P. C. (1908), O. 21, Rr. S3 and 
89 — Judgment-debtor depofiting money in 
Court to set aside mortgage sale^Attaching 
creditors of decree-holder purchaser by order 
of Court withdrawing part of deposited 
amount — Decree-holder not consenting^ 
Decree-holder can challenge validity of de- 
posit— Deposit is not decree and R. 53 does 
not apply— Sale should not be confirmed un- 
less mortgagee decree-holder refunded am- 
ount withdrawn — Election— Evidence Act, 

S. 115. 1 

Where a man has an eleotion between several 
inconsistent courses of action, he will be con- 
fined to that which he first adopts; the elec- 
tion, if made with the knowledge of facts, is in 
itself binding. The election must be however 
a voluntary act* not forced upon him by oircum- 
stanoes over which ho had no control and not- 
withstanding his protest. The receiving of an 
indirect benefit frotn a transaction, if without 
the pprty's own procuromeiit, cannot have the 
eflbct of precluding him from denying the vali- 
dity of the transaetioD : 37 1 C 604* DisL 


J udgmen t-debtore 
amount together with 

ting aside the sale hold in ete^^ionbC.a " ttiiort- 
gaje decree and purchased, by the .anartgagee 
a6ored*bo}dem< Portion of the deii^ii^a.^kihonni 
was attached by a creditor o(f ‘tor^gee 
decree-holder let exeeption of jk rent dedi^ The 
Court ordered payment of. the 'att» 4 fiiea' imotSi 
in full satisfactiba of . the decree agah^tilf 
mortgagee in spite of hisi pvbttests. The tjrial 
Court set aside the on appeal by the 
gagee decree-holder the deppfdi was held to .to not 
good; the order Wae reyatsCd ,'and the case was 
remanded to consider what', effto^ the. fact that 
the decree of the attaehitig.:ci«ditoe,t|fhs satisfied 
out of the amount depositsd had.dct the’ joaltioa 
and rights of the parties. On . remand the. trial 
Court rejected the applioatioh ttia judgment- 
debtor; 

Held : that in resisting the appEcatioO ol the 
mortgagor judgment-debtor undor 0^ 31; Ik 89 
the mortgagee decree-holder was n^t precluded 
by 0. 21, K, 53 from ohallonging the validity of 
the deposit as what was attached was ' not a 
decree and as R. 53 applied cmly to 'att.acbmefit 
of decrees. 

Beld further : that tto fact' that .the moi4- 
gagoe decree-holder enjoyed . the. benefit^ of the 
deposit to a certain extent as .the refit, decree 
Against him was dismissed as fully satisfied did 
not prevent him from ohallenglng. the Validity 
of the deposit as the application of a pattfo! the 
deposit to the satisfaction of tha decree obtained 
against him was in spite of his protests and 
tlioreforc involuntary. ' 

Held aUo : that the sale should not to eon- 
firmed utitil the mortgagee dccree-holdst brought 
into Court the amount withdrawn by his oredi- 
tor in satisfaction of his decree,. [P'4 1 0 li 2] 

(b) Civil P. C. (1908), O, 34, R. E-Ktt* 
demption— Right of, U extinguished by sale 
taking place before Act 9 of 1929, 

The right of redemption is extinguished with 
reference to persons who are concluded by the 
decree fof sale by the sale actuall v taking place 
where the sale has taken place before Act 9 of 
1929 came into force i A I R 1932 Pat 93, 
Diss. from; 31 Cur 863; A X B 1923 P 0 
ll; A X H 1918 P C 34 and A IB 1983 
Oat 136, Diet. [P 43 0 1] 

(c) Transfer 6f Properly (Amandmeiil) 
Supplementary Act (21 of 1929), S. 15 (e) 
— ^Act has no retrospective effect— Civil P. C. 
(1908), O. 34, R. 5 (as amended by Act 21 of 
1929). 

No retrospective operation can be given to the 
Act as it affects substantive rights and as S. 15(c) 
expressly states that nothing in the Act will 
affect rights already acquired. Tbe^question of 
redemption on payment of the mortgage decretal 
amount before confirmiation of sale is not merely 
a matter of procedure so as to allots the Court 
to give retrospective operation to the aforesaid 
Act ; 22 Qal 767 (F/J), Dist. [P 48 C 2] 

Sarat Ch. Boy Choudkung and Mahen^ 
dra Kumar Ohose — for Appellants. 

Dtoarka Nath Chakrabarty and Sriah 
Chandra Dutta — for Respondents. 

Milter, J.— This is an a.ppeal by .the 
judgment-debtors from an order of tb^ 
Subordinate Judge of Backergunj dated 
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10th October 1931 by which be refused 
to set aside the sale in execution' of a 
' mortgage decree. The questions of law 
which fall for determination in this ap- 
peal depend on facts which have not 
been seriously disputed before us and 
which may be briefly stated. It appears 
that the respondents Nurjahan Khatun 
and others obtained a mortgage decree 
against the appellants Asia Khatun and 
others for a sum of Bs. 10,830-10-6 
sometimes in the year 1928 and in execu- 
tion of the said decree purchased the 
properties which formed the subject of 
the mortgage on 19th February 1930. 
On 19th March 1930 judgment-debtors 
2 to 7 made an application to have the 
sale in execution set aside under 0. 21, 
B. 89, Civil P. 0., and they deposited 
the decretal money with compensation. 
Oh 24th March following notices were 
issued on the mortgagees decree-holders 
and judgment-debtor 1 to show cause 
why the sale should not bo set aside. In 
the meantime on 25th March Narendra 
Nath Gupta and others who had obtained 
a rent decree against the mortgagees 
decree-holders, attached, the sum of 
Es. 3,410-10-0 out of the money deposited 
under 0, 21, B. 89 by the mortgagors 
defendants 2 to 7, and on 26th May 1930 
the Subordinate Judge after hearing the 
objections of the mortgagees decree-hol- 
ders set aside the mortgage sale. On the 
next day the mortgagees decree-holders 
put in a petition before the Subordinate 
Judge asking the Court to stay the pay- 
ment of Bs. 3,410-10-0 to Narendra Nath 
Gupta as they were intending to prefer 
an appeal against the order of the Sub- 
ordinate Judge setting aside the sale to the 
High Court. They repeated this pra^’or 
for stay of payment in their application of 
27th June 1930. 

On 28th June 1930 the mortgagees 
decree-holders put in a further appli- 
cation in which they dtstinctly al- 
leged that they did not admit that the 
amount deposited by the judgnient-deb- 
tors under O. 31, B. 89 belonged to them 
and they ptayed that in the circum- 
stances till it was decided by the High 
Court that the said money belonged to 
them, the attaching creditors could in no 
sense be entitled to the money on the 
footing that the said money belonged to 
theih and they asked for time to bring 
an order for stay, from the High Court, 
The Subordinate Judge who was dealing 
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with both the rent execution case and 
the application under 0. 21, B. 89 dir- 
ected that the sum of Bs. 3,410-10-0 be 
paid to the attaching creditors on their 
furnishing security and on 12th July 
1930 the security was furnished and 
payment order was made in favour of 
the attaching creditors and the rent 
execution case against the mortgagees 
decree-holders in the present case was 
.dismissed on full satisfaction. On 21st 
July 1930 the mortgagees decree-holders 
preferred an appeal to the High Court 
against the order of the Sab6rd'inate 
Judge sotting aside the mortgage sale. 
The appeal was heard by -the learned 
Sir George Rankin, C. J. and Pearson, J. 
Pearson, J., with wliom the Chief Justice 
concurred allowed the appeal anil made 
the following observations : j 

“In my ]iidgmo))t llicrrforo this was not a 
good deposit under K. Sii which entitled the 
judgment-debtor to have the suJn set aside and 
priniA facie, the oidcr of'tbo leaiimd Judge can- 
not stand. 

It appears however that on C5th March 1930, 
a few days after the deposit, an attachment in 
execution was made of the deposit moneys to 
tlie extent of Us. 8,410-10-0 by creditors holding 
a decree against the decree-holders in the pre- 
sent matter. A certificate for payment of tliat 
amount was granted to the attaching creditors 
on PVih July 1980. In the circunisiancos this 
matter must go back to the lower Court for con- 
Bidorntion of what effect, if any, this fact may 
have upon the present position and rights of the 
parties.” 

It appears therefore from tlie observa- 
tions last quoted tJuit tho High Court 
remanded tho case for consideration of 
tho question as to what effect the fact 
of tho attachment of Bs. 3,410-10-0 and 
of the payment of the same to the at- 
taching creditors of the mortgagees 
decree-holders may have upon the rights 
of the parties. When the matter goes 
back on remand not only this question 
but also other objections to the sale in 
execution of the mortgage decree were 
raised before the Subordinate Judge. The 
Subordinate Judge rejected the applica- 
tion under 0. 21,. yB. 89, and the other 
applications made on 17 th August 1931 
by which the judgment-debtors 2 to 7 
prayed that the mortgage decree may be 
held to be satisfied and that the sale and 
purchase by the mortgagees decree- 
holders might be set aside. It is against 
this order refusing to set aside the sale 
that the present appeal has been brought. 
The sale was attacked substantially 4n. 
four grounds before the' learned Subordi- 
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nate Judge below and the same grounds 
have been repeated before us by the 
learned advocate for the appellants. 

The first ground taken is that the at. 
taching creditors Narendra Nath Gupta 
and others were representatives of the 
mortgagees decree-holders and the with- 
jdrawal of money by them precludes the 
Imortgagees decree-holders from contend, 
ing that the deposit was not a good 
deposit within the meaning of 0. 21, 
iR. 89, Civil P. C., and reliance is placed 
on O. 21, R. 53, Civil P. C., in support 
of this contention. It is obvious how- 
ever that O. 21, R. 53 has no application 
to the prcis'ont case seeing that what 
was attached in the present case was not 
a decree and 0. 21, R. 53 ajiplies only to 
attachment of decrees. This ground 
therefore fails. 

It is c«'iiiterid(i(l in the second place 
that as tlio mortgagees decroe-ljolders 
had enjoyed the lionofit of the deposit 
made by the jndgment-debtors 2 to 7 he 
is precluded from cliallenging the vali- 
dity of the deposit or from challenging 
the order made by the Subordinate Judge 
in tho first instance sotting aside the 
sale. It is pointed out that before filing 
the appeal on 21st July 1930 against the 
order of the Subordinate Judge sotting 
aside tho sale tlie dccree-liolder enjoyed 
the benefit of tlio deposit to a certain 
extent as tho rent decree against the 
mortgagee decroo-lioldors was dismissed 
on full satisfaction. In support of this 
contention voliance lias been iilaced on 
a decision of tliis Court in the case of 
Bankn Chandra Ihnc v. Mnrivm Begum 
(1). An examination of that case shows 
that where a suit which was dismissed 
for non-prosecution was restored on an 
application on behalf of the plaintiffs and 
the Court made certain orders in respect 
of the payment of defendant’s costs inci- 
dental to the application and the defen- 
dants got their costs taxed and obtained 
an allocatur it was hold that they having 
taken advantage of the order were pre- 
cluded from appealing against it. The 
learned Sir liancelot Sanderson, C. J., 
said that the defendant.9 acted under the 
order and enjoyed the benefit of it and 
they could not adopt the order for one 
purpose and then claim to have it set 
aside for another purpose. Other cases 
were also cited to show that where a 
person accepts a benefit under the 


of a Court he is preelude^ fi^ 
ing the order. This ruler . Hifspe*.; 

cial phase of the rule t,ha|fc i|^ 
not either in coarse of a in 

dealing in pais occupy 
tions; upon that rule election ie 
In other words a man shall hot : bo'arK 
lowed in the language of the Scotch .Uw 
to'approbate and reprobate. Where ij 
man baa an election betw^ several idt. 
consistent courses of aetioh he f Will be 
confined to that which he .firsVkdopts; 
the election, if made with the knowledge 
of facts, is in itself binding. The 
tion must be however a voluntary adt 
not forced upon him by oirctimstan^;;^, 
over which be had no control and not-j 
withstanding his protest. Three peti- 
tions of the decree-holders dated 27th 
May, 27th June and 28th June 
respectively make it clear beyond doalbrjt 
that the mortgagees decree-holders res- 
pondents were persistently resisting the 
application of the deposit money to tha 
satisfaction of the rent decree obtained 
by Guptas against them. The true rula 
in cases of this kind is laid down bjr 
Dr. Bigelow in his classic work on tha 
haw of Estoppel, Edn. 6 at p. 747. Tlie 
learned author says this : 

Nor will the receiving an indirect benefft 
from a tiansaction, it seems, if without the 
party’s own procurement, have the effect to pre- 
clude him from denying the validity of the 
^transaction.*’ 

The decree-holders were no free agents, 
in the matter of attachment of Rupees 
3,410-10-0 and in those circumstances I 
can see no reason on principle and I can 
see nothing in authority to guide me toj 
the conclusion that the respondents are 
precluded from challenging the validity! 
of the deposit. At the same time I feel 
that no order for confirmation of sale can 
be made until the mortgagees decree^l 
holders can bring into Court the sum of; 
Rs. 3,410-10-0 and place it to tho orediti 
of the judgment-debtors, defendants 2 to; 
7. The next ground taken is that under 
tho provisions of 0. 34, R. 5, as it stood 
before its amendment by Act 21 of'1929 
tho judgmont*debtors are entitled to re- 
deem before tho confirmation of sale^ It 
is argued that the right of the mort- 
gagors to redeem is not extinguished by 
the sale, that the security remains alivo 
till tho date of confirmation of the sale- 
autl reliance has been placed in support 
of this contention on a Pull Bench of 
this Court in the case of Btbijan Bibi v.. 
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Sachi Bewah (2). An examination of 
that case will however show what was 
there *laid down is that a mortgagor 
ju Igment-debtor is entitled to stop the 
sale of the mortgaged property in execu- 
tion of a mortgage decree by payment of 
the debt before the sale actually takes 
place and the sale proceeds are distri- 
buted. It is argued that the use of the 
words ** and the sale proceeds are distri. 
buted in the said Full Bench judgment 
goes to sbow that the mortgage could be 
redeemed before confirmation of sale. 
We cannot agree with this contention. 
In our opinion the right of redemption is 
iextinguished with reference to persons 
who are concluded by the decree for sale 
by the sale actually taking place. It is 
then said that this might have b^en the 
position when the Transfer of Property 
Act of 1882 (S. 89) was in force, where 
on payment of the mortgage debt the 
defendants’ right to redeem and the 
security was held to be extinguished. It 
is said that the words : 

" and thereupon the defendants' right to redeem 
and the security shall both be extinguished " 

which occurred at the end of S. 89 having 
been omitted from 0. 34, B. 5, Civil F. G., 
the effect is that the right of redemption 
of the mortgagor is not extinguished by 
the sale. In support of this contention 
reliance has been placed on the following 
observations of their Lordships of the 
Judicial Committee of the Privy Council 
in the case of Sukhi v. Gholam Safdar 
(3). Dealing with Hetram v. Shadi 
Bam (4) Lord Dunedin said this : 

But the second proposition which was abso- 
lutely necessary for the jadgmont was that the 
mortgage was gone for ever so soon as the decree 
of sale was obtained ; and that was based on the 
express woids of S. T. P. Act, which 
ends after providing for the decree ' and there- 
after the defendants' right to redeem and the 
security shall both be extinguished.’ Now the 
group of Ss, 65 to 90 inclusive of the Transfer of 
Property Act, ldS2 were repealed by the Civil 
Procedure Code, 190S and were thplaccd by the 
rulee under 0. St. In these rules the words 
above quoted are omitted in the rale which cor- 
responds to B. They do not occur, in either 
the foreclosure section of the Act of 1682 or the 
•corresponding rule of Q. S4 which are limited to 

providing for the extinction of the debt 

Now the words being gone their Lordships feel 
no difficnlty in holding that the law remains as 
it certainly was before the Transfer of Property 
Act, 1682, namely that an o wner o f 
2. (1904) 31 Cal 863=8 C‘W N 684 (F B). 
BjAIR 1922 P C 11 =46 1 A 466 = 43 All 
469=65 I C 151 (P C). 

4. A I B 1918 P C 34 =45 I A 180 40 AH 

407=461 C798(P C). 0 . 


who is in the rights of a first mortgagee and of 
the original mortgagor as acquired at a sale 
under thq first mortgage is entitled at the suit 
of a subsequent mortgagee who is not bound by 
the sale or the decree on which it proceeded to 
set up the first mortgage as a shield.” 

This case in our opinion is no author- 
ity for the proposition that when amort- 
gageo has obtained a decree for sale thef 
mortgage as between himself and his 
mortgagor and all parties to the suit is 
not extinguished by the sale. As I read 
the decision of their Lordships it merely 
lays down that by the decree and the 
sale the security is not extitigiiished so 
far as to prevent the agitqtion of the 
rights under it which wore not decided 
by the decree. Their Lordships were 
not dealing with the question of. re-agi- 
tating rights already concluded by the 
decree and the sale. In Sukhi* s*<^q,bq (3) 
the prior mortgagee had obtained a 
decree for sale without joining a puisne 
mortgagee and in the suit by the latter 
the puisne mortgagee contended that 
the prior mortgagee could not use his 
mortgage as a shield because the mort- 
gage was merged in the decree for sale 
and was therefore extinguished. The 
Judicial Committee held the mortgage 
was not extinguished and could bo hold 
up as a shield. On the other liand their 
Lordships held that the purchaser of the 
mortgage sale was in the rights of the 
first mortgagee and of the original mort- 
gagor as acquired at a sale under the 
first mortgage and this shows that the 
right of the mortgagor in the mortgaged 
property was gone. This view receives 
support from a decision of Wallace, J., 
in the case of F. Eliarayan v. N. Naga- 
swami Ayyar (6). There is some author- 
ity for the view that the security might 
not be extinguished by the decree for 
sale for as has been pointed out by Sir 
Bash Behary Ghose in his Law of Mort- 
gage, p. 503, Edn. 5: 

” A judgment being a aecurity of the highest 
character known to the law, there seems to be 
an idea, a mistaken idea, I think, that when a 
judgment is recovered on a debt secured by a 
mortgage, the security is extinguished. It is 
said that there cannot be two debts, one leviable 
by execution and the other continuing to be a 
charge on the property. The original debt is 
gone, transit in rem judicatam; and a fresh debt 
is created with different consequences. This 
notion however is based on a misapprehension 
of the observations of Lord Bramwell ; In r« 

Jb, AIR 1926 Mad 816=49 Mad 691: -96 
607. J 
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Swopean Central Railway' Co. (6) which can 
only lend support to . it, if they are detached 
from the context. A carefnl examination of the 
judgment will show that the remarks of the 
learned Judge a re •applicable only to a personal 
action of the covenant against the mortgagor and 
not to an action to realize the security," 

but there can in our opinion be no doubt 
, thac the security was extinguished by 
the sale which took place before Act 21 
of 1929 came into force. Byjfthe omis- 
sion of the words ^^the security shall be 
extinguished" (from 0. 34, B. 5) the in- 
ference follows that the law under 0. 34, 
B. 5 before amendment remained as it 
certainly was before the Transfer of Pro- 
perty Act 1882 as expounded and applied 
in Sunder Koer v. Shamkrisheii (7) 
where Ijord Davey observed as follows: 

"After the expiration of the period of grace if 
the property should uot be redeemed, the matter 
would pAss from the domain of the contract to 
that of judgnitiiil and the rights of the mort- 
gagee would thenceforth depend not on the con- 
tents of his bond but in the directions in the 
decree." 

Beliance has next been placed on a re. 
cent decision of this Court in the case of 
Kali Pada Mukerjee v. TJasanta Kumar 
Duita (8). In that case my learned 
brother Mukerji, J made the following 
remark on wliich reliance has been placed 
by the appellant as supporting tlie con- 
tention that the right of redemption 
existed even up to the date of the con- 
firmation of the sale: 

"In any case there is no foundation for the 
view th.it nndor tlie sale in the present case 
.treating the .'luction-pnrcha.ser ihisauta ns a 
stranger the right of redomption remained in the 
appellant afior the sale or in any evejii after the 
confirmation thereof. 

In making these observations Mu- 
kerji, J., was referring in this passage to 
the facts of the particular case where the 
payment was made after the confirma- 
tion of the sale. On the other hand it 
seems to me that Mukerji, J., was clearly 
of opinion that in a sale held under an 
order absolute under 0. 34, B. 5 the pur- 
chaser acquires the right of the mort- 
gagee a« also of the mortgagor, that is to 
say the latter's right of redemption; see 
p. 686, top of the right band column. 
The only decision which supports the 
contentiou of the appellant that the 
right of redemption rem ained in the 

. 6. (1876)4 Ch D 88=546 iiJ Ch 67=36 L T 

688^25 W R 98. 

7. (1907) SI Cal Ifi0=:::d4 I A 9s=ll 0 W N 249 
• =ftCrri J 106 (PO). 

A I B 1932 Cal a O mefi9 Oal 

117. 


mortgagor after . . the ; toBio^ 

afterwards is the decislto^’^ 
hi the OMe of 

V. Sdal Bing (d). . ■Vat theivij^f^td^-Vr^ 
have gives above vV»..areV<ht'^9^:tp' 
agree with Uaa; J. It is argesd' {ftii^ba 
appellaot that' it: is sotnewhafi 
lous that the security will be' he14'='iibt 
to be extinguish^ vilth rtiferehce tb per* 
sons who are not parties to tha decree for 
sale and wilt, be held to Im extinguished 
with reference to persons who ate par. 
ties to the decree for - sale, ' We - do not 
consider that there is any each .anomhly 
for we cannot overlook, the effect of the 
decree for sale against the* toort^or 
which merges the debt into- .’the d^ree 
for sale and prevents the moi^agor who 
is concluded by the decree for 'sale. . from 
re-agitating his rights of redemjptioD after 
the sale actually takes place. We Ate 
therefore of opinion that this .groufid 
must also fail. ' ' 

The next and the last ground .taken is 
that Act 21 of 1929 must be held to. have 
retrospective operation and that it isj 
thoreforo permissible to the jud^ent. 
debtors to redeem even before confirms, 
tion of sale, for under 0. 31, R. 5 as 
amended payment could be made at any’ 
time before the confirmation of a sale' 
made in pursuance of a decree passed un- 
der sub-S. 3 of the rule. There is no 
foroo in this contention as the Act ex- 
pressly states in S. 15, Cl. (c) that noth- 
ing in the Act will affect rights already 
acquired. The rights acquired by tbej 
mortgagee at the sale in - question was a 
substantive right and even if there was 
no such saving clause under the ordinary 
rules of interpretation no retrospective 
operation could bo given to the Act (or it 
affects substantive rights. It' is' sought 
to be argued that the question of redemp- 
tion on payment of the mortgage decretal 
amount before cenfirmation of sale is 
merely a matter of proesdure and retros- 
pective operation could bo given to the 
recent enactment end reliance is placed 
on a decision of the Full Bench in the case 
at Jagadanandan Singv. Amritlal Sir^ 
oar (10). This Full Bench decision ^is not 
applicable to the present case as it re- 
lated to a very different state of facts. 

We are therefore of opinion that the 
order refusing to set aside the sale is 
right. We think however tliat the 'sale 
“aLTrSTSSOitgpieirToioiT 

10. U80S)99 0ai767(FB). 
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should not bo confirmed until the mort- 
gagees decree-holders bring into Court 
the sum of Bs. 3,dl0-10-0 and put it to 
the credit of defendants-appellants 2 to 
7. This money must be brought into 
Court Avithin a month from the date of 
the arrival of the record in the Court 
below. On the failure of the respon- 
dents to bring the money into the Court 
within the time fixed the sale will be set 
aside and the appellants will be allowed 
to reddem on payment of the amount due 
on the mortgage, with interest ' and 
costs. In all the circumstances we think 
that each party should bear their own 
costa of these proceedings throughout. 
Bartley, J. — I agree. 

K.N./b.k. Order accordingly. 
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Rankin, C. J. and C. C. Ghose, J. 

Sree Sree Jagannath Jew Thakur and 
others — Plaintiffs — Appellants. 

V. 

Atlanta Adhikary and others — Defen- 
dants-^Bespondents. 

Appeal No. 2480 of 1930, Decided on 
24th February , 1932, against appellate 
decree of Addl. Dist. Judge, Midnapur, 
D/. 21st May 1930. 

(a) Hindu Law — Religious endowmeni — 
Puj«ri<— Property allotted to pujari in lieu of 
wages IS debotter and cannot be alienated 
by him. 

The whole object of the grant was apparently 
to provide for the proper and necessary worship 
of the idols and also for the purpose of remune- 
rating the person who would poHorm the duties 
of the office of pujari. 

Held: that it was a grant for remunerating 
the pujari for the services rendered by bim. The 
lands were therefore debutter lands of the idols 
and the pujari was merely a ou.*}todian thereof 
on behalf of the idol and was not entitled at 
any time to alienate or dispose of the said de- 
butter lands. Any alienations made by the 
pujari were void as against the idol and tho 
fihebait wae entitled to such a ^duration as 
against the pujari and his alienees. [P 46 C 1, 2] 

(b) Hindu Law — Religioua endowment — 
Pujari — Fmilora to carry out the duties but 
willing to work as sueh'-^He should be allow- 
ed to continue. 

Wlicre a pujari to whom debutter lauds were 
granted in lieu of wages had not been properly 
discharging his duties as such pujari but express- 
ed his willingness to woikas pujari and to provide 
for the expenses of the worshipioiitof the uaufruot 
of the lands a] lotted to him, he should be allowed 
a locus pone ten tiao and to continue in his office 
as pujari without prejudice to the right of tho 
shebait to ask at any future time, diould oc- 
casion arise for bifl removal. [P 46 C 1] 


Brojo Lai Chdkravarti and Ananta 
Kumar Banerji — for Appellants. 

SatinSra Nath Mukherji, Bare 
Krishna Pramanik and Sisir Kumar 
Sil — for Hespondents. 

C. C. Ghose, J, — The facts involved 
in this appeal, shortly stated are as fol-^ 
lows: The plaintiffs are certain idols 
established many years ago by the prew 
decosspr-in-interest of the present she- 
bait Raja Narasingh Malla XJgal Banda 
Deb. He is a ward under the Court of 
Wards and is represented by the Mana- 
ger, Khagondra Nath Banerji. On be- 
half of tho idols the case as formulated 
in tho Court of first instance was that 
defendants 1 to fi wore pujari s of the 
said idols, and liave boon so for a long 
period, that in fact many years ago the 
ancestor of defendants 1 to fiwasappoint- 
ed priest or pujari of the said idols, that 
certain properties were made over to tho 
said anejestor in order that he should 
meet the daily and occasional expenses of 
the worship of the idols out of the usu- 
fruct of the properties and that thorof 
should he no wages or salary attached to 
his office as pujari but that he should be 
able to remunerate himself out of tho 
said usufruct and would generally act 
under the supervision of the idol’s she- 
baits. Tho allegation further was that 
in 1329 it was ascertained that in res- 
pect of certain of tho properties so made 
over to the ancestor of defendants 1 to fi 
the said defendants had been guilty of 
misconduct in that they had granted a 
permanent lease to a certain person and 
in respect of certain other proportien 
they had granted an usufructuary mort- 
gage. It was also alleged that there had 
been neglect by defendants 1 to 6 in the 
performance of the duties of their office 
as pujaris and that in the events which 
bad happened it was prayed that it 
might be declared that the alienations 
referred to in the plaint Wei'e not bind . 
ing as against the deities and that the 
Baja as such shebait was entitled to dis- 
miss defendants I*' to 6 from their office 
as pujaris, they having been guilty of. 
misconduct. 

Various defences were l^ken by the 
defendants, the principal ones being that 
the lands which had been granted to the 
ancestor of the defendants wera so 
granted for the performance of the wol- 
ship not of tho ,^lAintiff idok but of 
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certain other idols in the house of defen* 
. dants 1 to 6. 

It may be stated at the outset that 
both Courts came to the. conclusion that 
there was no substance whatsoeyer in 
the defondants’ contention and that the 
finding of both the Courts was that the 
lands in question were the debutter pro- 
perties of the idols referred to in the 
plaint in this suit and that the lands 
liad not been granted to the ancestor of 
defendants 1 to G for defraying the ex- 
penses of the worsJiip of any idols other 
than those referred to in the plaint. 

Tho question then arises as to what 
was the character of tho lands so hold 
by the defendants; had those lands boon 
granted to the ancestor of the said defen- 
dants burdened with certain services or 
had those lands been granted to the de- 
fendants or their predecessor in lieu of 
their services as piijaris of the said idols? 
Tho Court of ap|)oal is apparently of opi- 
nion that the lands so granted wore bur- 
dened with certain services and wore 
not lands which were granted to t he an- 
cestor of tho defendants in lieu of ser- 
vice as pujari of tho said idols; and, in 
that view of tho matter, the Court of ap- 
peal below came to the conclusion that 
the lands so granted Avere not resumahle; 
and although it incidentally observed 
that the alienations could not bind the 
deities, it omitted to make any declara- 
tion one way or the other in respect of 
tho alienations in favour of the deities 
and against defendants 1 to 6 and their 
transferees. 

Now the character of tho grant of the 
lands in question has got to be deter- 
mined first and reliance has been placed 
upon the fact that there is no written 
grant forthcoming to explain how these 
lands came to bo granted to the ancestor 
of the said defendants or what were the 
conditions imposed by the grantor at the 
time of the grant and it is argued by the 
learned advocate for the respondents 
that, in the circumstances of this case, 
the view taken by the Court of appeal 
below namely, that it was a grant bur- 
dened with services should bo upheld 
and further that iu accordance with the 
view taken by the Judicial Committee 
in several oases it ought to be held that 
the character of the grant being as des- 
oribed above the plaintiffs should not be 
h^d £o be entitled to resume the gr^t 
iu tne events which have |]iappened. On 


the contrary it has beeii; 
learned advocate for the 
the view taken by; the ^ 

below does not amount to a 
ing ojfiact but that the, queeiio^li^ 
bo considered from the entUa .JMte 
which can. be gathered from .th^>: 
ments of the two Courts below Stnd.it 
ought to be held as a matter of law that' 
having regard to tbe character of the 
services which the ancestor of the defen* 
dants and the said defendants were es* 
pected to perform, the grant ip question 
was really a grant for remunerating the 
pujaris for the services rendered by 
them as such and for making provisijjigik 
for the expenses of worship from time^^to 
time. It is unsatisfactory thgt. no grant 
was forthcoming in this. case and there- 
fore for the purpose of determining the 
question in issue regard must be had to 
such surrounding circumstances as might 
throw light upon the elucidation of the 
point under discussion. 

The defendants are not the shebaits. 
It is conceded that they were appointed 
under the shobaits and by the shebaits. 
They were appointed as pujaris, that is 
to say, persons who would be charged 
with the duty of performing the rituals 
according to the directions which might 
be given to them from time to time by 
the persons in authority, namely, the 
shebaits. It is true that the graut was. 
made a long time ago and it is true that, 
at any rate, for at least two generations 
the office of pujari of the idols in ques- 
tion has boon in tho family of the defen- 
dants. That is a circumstance no doubt 
to be taken into consideration and given 
its proper weight. At the same time re- 
gard must be had to the fact that the 
whole object of the grant was appai;entiy 
to provide for the proper and .necessary 
worship of the idols and also for the 
purpose of remunerating the person who 
would perform, the duties of the office of 
pujari. The pujari might not inaptly bo 
called a minor ecclesiastical dignitary' 
employed under the shebait. Those be- 
ing the circumstances and regard be-j 
ing had to what was the central idea 
underlining the grant it ought not in my 
opinion to be held that the nature of the 
grant could not be anytliing eUe but a 
grant burdened with sorvices. Such 
matters as may usefully be taken into 
consideration in determining the ques- 
tion tend in favour of the view that it 
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was a grant; for remunerating the pujari 
fcA' the services rendered by him; or in 
other \vords, shortly put, it was a grant 
in lien of wages. That in my opinion, is 
consistent with the facts which are to be 
found in the judgments of the two 
Courts below and lam therefore of opin- 
ion that it ought to he hold that it was 
a grant in lieu of wages. That being my 
view of the nature of the grant, I now 
proceed to determine the question as to 
whether or not, having regard to the 
events which have happened, the plain-* 
tiffs have made out a sufficient case for 
an order directing the dismissal of defen- 
dants 1 to 6 from their office of pujaris 
and for the necessary consequential re- 
liefs. 

The plaintiffs, own case is th'it the 
office of pujaris has been in the family 
of the said defendants for at least seve- 
ral generations. There is also the fact 
to bo taken into consideration that 
whatever may have happened in the 
past, the pujaris are now-uot unwilling 
to perform the duties of their office. 
In fact, we are informed by the 
learned advocate for the respondents 
that at the present moment the said 
defendants have been performing the 
duties of pujaris. In my opinion, sub- 
ject to what is about to be stated below 
as regards the declarations to which the 
Raja as sbebait of the said idols may be 
held to be entitled to, and without pre- 
judice to the rights of the plaintiffs in 
the futnre it ought not to be directed 
that at the present moment that the 
defendants 1 — 6 are liable to dismissal 
from their office as pujaris. If, as a 
matter of faet, they are willing to pro- 
vide for the expenses of the worship out 
of the usufruct of the lands in question, 
there is no reason, having regard to the 
circumstancea present in this case, why 
defendants 1 to 6 should not be' al- 
lowed a loeas penetentiai^ and to con- 
tiifue in their office as pujaris. In that 
jview of the matier, vi^ithout prejudice to 
|the right of the shebaita to ask at any 
future date, should the occasion arise, 
.for the removal of defendants lto6 
jfrom their office as pujaris I think that, 
in the present circumstances the plain* 
Itiffs have not made out a sufficient case 
for their removal from the office of pu- 
jarik. But .this, as I have just indicated, 
is on the footing that they ^ill perform 
the duties of. the office of pujaris in 


I933r 

strict accordance with the directions 
which may be given to them from time 
to time* by the shebaita and that they 
will undertake to provide out of the usu- 
fruct of the lands in question whatever' 
expenses may be required for the proper 
and necessary worship of the idols. 
Should it appear that defendants 1 to 6. 
show by their conduct that they are re- 
calcitrant in the performance of the 
duties of the pujaris on the footing in- 
dicated above, it would be open to the 
plaintiffs to take the necessary stops for 
their removal as they may be advised. 
Liberty to the plaintiffs to apply. 

I now come to the question as to what, 
the form of relief should be in this case. 
If I am right in the view which I have 
taken of the nature of the grant to the 
ancestor of defendants 1 to (5 it follows, 
that the lands were debuttor lands of 
the idols referred to in the plaint and 
that defendants 1 to 6 being custodiansj 
of the lands in their capacity as pujaris! 
of the idols were not entitled at any 
time to alienate or dispose of the de- 
buttor lands in the manner in which 
they have done ; and that they werej 
guilty of misconduct ; in other words, it] 
ought to be declared that these aliena- 
tions (within which expression I in- 
clude all the alienations effected by 
means of the documents which are 
Exs. 10, 11 and 12 in this case) are not] 
binding upon the deities and that such 
declaration should be given not only 
against the alienees who are parties to 
this appeal but also against defendants 
1 to 6 who were the alienors. 

The result therefore is that there 
oiiglit to be a declaration in manner in- 
dicated above. There ought to be a de- 
claration that the nature of the grant 
of these lands was as stated in an earlier 
portion of this judgment and that in the 
circumstances of the present case, sub- 
ject to what baa been stated above, it is 
not necessary to direct the removal of 
defendants 1 to 6 from their office as 
pujaris. 

The result is that there will be de- 
clarations in manner indicated above 
and the appeal will be allowed to the 
extent indicated above. As regards the 
costa of this suit and of the appeals 
there will be no costa on either side. 
Rankin, C. J.~I agree. 

X.B./B.K. Order accordingip^ 
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Jack and M. 0. Ohosk, JJ. 

Emreror 

V. 

Dwarika Nath Goswami — Accused. 

Jury Eef. No. 22 of 1932, Decided on 
tth August 1932, made by Sess. Judge* 
Sylhet and Cachar. 

(a) Penal Code (1860), S. 115 — "Expreta 
provision” in S. 115 refers toS. 121 or S. 1?1 
and not to Penal Code (1860), S. 117. 

The cases referred to by the words “express 
provision” in S. 115 refer to sections such as 121 
And ISl where there is An express provision for 
abetting of an/>ffeiice punishable with death or 
transportation for life. S. 117 is not an express 
provision for abetmeut of an offence pnnishablo 
with death or transportation for life. It covers 
all ofEcncOs and is a general provision for abet* 
ment by any number of persons exceeding 10. 

• [P 48 C 1] 

(b) Penal Code (1860), S. 115 — Abetment 
need not be of offence by particular person 
against particular person. 

Abetment under S. IIA need not bo abetment 
of the commission of an offence by any particu- 
lar person against any particular persona. It 
may include abetment of the commission of an 
offence by unspecified por.sons rgainst a class or 
number of other persons described generally and 
not particularly Kpucified. When the people who 
gather together in meetings wore instigated to 
commit ail olTencc of murder the case conies 
under S. 116 us well us under S. 117, 1. P. C. 

[P 48 0 1] 

(c) Criminal P. C. (1898), S. 307— High 
Court is entitled to open whole case. 

In a case referred to under S. S07 the whole 
oasc isopen for cocsidenitionand the High Court 
is oiititled to exercise any of the powers which it 
may exercise on an appeal : A £ li 1916 Gal 292 
and A1 B 1923 Cal 4.03, Dint; AIR 1922 Bom 
284, [P48C2] 

N. N, Sarcar and Anil Chandra Boy 
Chaudhury — for the Crown. 

B. V. Chatterji, Uemendra Kumar 
DaSt Paresh Lai Shome, Priyanath Duit 
and Dinoyendra Nath Palit — for Ac- 
cused. 

j't 

Judgment. — ^This is a reference by the 
Sessions Jjidge of Sylhet and Cachar 
under S. 307, Criminal P. C. in a case in 
which the accused was charged under 
6a. J.ld/302, 1. P. C. or alternatiyely under 
8s. 117/302, 1. P. C. The majority of the 
jury brought in a verdict of not guilty 
under Ss. 117/302. As regards the charge 
under 1^. 115/302 all of them brought in 
n verdict of not guilty unanimously. The 
learned Judge came to the decided bon* 
olusibn that the verdict regarding the 
onarge under Ss. 117/302, 1. P, C.. was 
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perverse and was jggainst th4; 
the evidence, and that 111 %: for H 

ends of justice it wa8 ‘ 

whole case should be 4 

Conrfc. The facta of the 
that on 9th July 1931 the aceneeSF" 
Dwarikanath Goswami led .a prooessic^'ot 
young men and girls consisting of about. 
40 carrying black flags and pictures of 
Dinesh Gupta and Bhagat. Bingh in front 
of tho procession to the Sylhet Town 
Hall. At about 6 o’clock in the evening 
a meeting was held.,at the Town Hall of 
about 200 people in which .the accused 
moved a resoAtipa and delivered a 
speech. The resolot ion was that . 

“the people of Sylhet both male and fenkJile ad- 
mire the noble example ahownandteft by fiinesh 
Gupta in the service of the mother country and 
request all to follow that example.'*^ 

This was followed by a $peflch exhort- 
ing the people in accordance with the 
terms of the rejsolution. Then on 26th 
July the accused supported a similar re- 
solution, natWy, that 

“Bhagat Singh. Shukdeb. Bajguru. Dineah 
GuplSi HarkiBhen and other hero martyrs of 
Young India, have set brilliant example of self- 
sacrifice with a view to overthrowing imperialism 
and this conference invites the youths of thsi 
Surma Valley to be inspired with that ideal of 
fearless self sacriilce;” 

and he supported it with a speech in 
which he exhorted the youth of . the> 
Surma Valley to follow the examples of 
those persons. Charges were framed ia 
respect of the conduct of the accused on 
both those occasions, namely, the two 
alternative charges, one under S. 115 
read with S. 302, I. P. C., and the other 
under S. 117 read with S. 302; L 0. It 
is obvious and it is not disputed that the 
accused was guilty under S. 117 r^d 
with S. 302, I. P. 0. But it is' argued 
that the learned Judge was right in hold- 
ing that S. 115, 1. P. C., did not apply in 
this case. On the other hand on behalf 
of the Crown it is urged that the whole 
case is open to us and that 3. 117 does 
in fact apply. B. 115, 1. P. C., is as fol- 
lows: 

“Whoever abets the commission of an offence 
punishable with death or transportation for life^ 
shall, if that offence be not committed in conse- 
quence of that abetment, and no express provi- 
sion iifmade by this Code foe the punishment of 
abetment, be punished with imprisonmout of 
either description for a term which may extend 
to seven years.” , . 

It is argued that the words *'ao ex- 
press provision is made by his Code for 
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the punishment of such abetment" ex- 
chide the application of S. 116, inasmuch 
as S. IJ-? is an express provision for cases 
of abetment of the kind which was com- 
mitted in this case. The learned Advo- 
cate-General urges that the cases referred 
|to by the words ‘express provision" re- 
efer to sections such as 121 and 131, 
il. P. 0., whore there is an express provi- 
sion for abetting an offence punishable 
with death ot transportation for life; and 
this SG^a to bo the proper interpreta- 
tion of the section. S. 117 is not an ex- 
press provision for abetment of an offence 
punishable. with death of transportation 
.for life. It covers all offences and is a 
general provision for abetment by any 
number of persons exceeding 10. “Ex- 
press provisions" seem to refer to sec- 
tions in which specific cases of abetment 
of offences punishable with death or 
Itmnsportation for life are dealt with. It 
is not disputed that the learned Judge is 
not correct in holding tha{ abetment 
under S. 115, I. P. G., must be abetment 
of the commission of an offence by any 
jpartioular person against any particular 
jpersons. It may include abetment of the 
icommission of an offence by unspecified 
persons against a class or number of other 
persons described generally and not par- 
jticularly specified. In this case when the 
people who gathered together in these 
meetings were instigated to commit an 
joffence punishable with death in fact, 
the offence of murder, they clearly come 
under S. 116 as well as under S. 117, 
!i. p. 0. 

The only other point urged is that in- 
asmuch as the Jpdge and the jury agree 

• OS regards the finding that the accused is 
not guilty of the offence charged under 
S. 115, i. P. C.| it is not open to us to 
find him guilty on that charge. Under 
'S. 307, Criminal F. C., in dealing with 
the case submitted, this Court may exer- 
'Ciseany.of the powers which it may 

• exercisabn ap appeal; and sabject thereto 
it shall» after considering the entire evi- 
dence and after giving due weight to the 
opinions of the Sessions Judge and the 
jury, acquit or convict the accused. From 
the letter of reference it isquite clear that 
the whole case is open for considesation 
and all we are to do is to give due weight 
to the opinions of the Judge and the jury 
and«then acquit or convict the accused « In 
support of the argument on the contrary 
'we hav4 been referred to two cases, Em- 
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peror v. Madan Mandal{\)^vA Emperor 
V. Profulla Kumar (2). But admittedly 
neither of those two cases supports en-; 
tirely a proposition that this Court can-! 
not interfere where the whole case is re- 
ferred under S. 307, Criminal P. C, In' 
the latter case the Judge has expressly 
found that it was not necessary to decide 
that question: and in the former case al- 
though there is a statement that the 
Judge has no power to interfere with the 
unanimous verdict of the jury with which 
the Judge agrees, the facts were entirely 
different and this dictum must not bo 
taken to apply in general. In support of 
this, reference may be made -to the case 
of Emperor v. Ilasrat Mohani (3). But 
the words of tlie section aro quite clear 
and that obviously entitle this Court tO; 
exercise any of the powers which it may 
exercise on an appeal; and in Cl. (2) it is* 
laid down that 

“whenever the Jndgo submits a caso under this 
section Im sliall not record judgment of acquittal 
or of conviction on any of the charges on which 
the accused has been tried.” 

In this case Lhoroforo the wliolo case 
has been rcjforrod and it is optm to us to 
find the accused guilty under Ss. 115/302 
or Ss. 117/302, I. P. C. Accordingly 
we find the accused lum committed 
the offences with which ho has boon 
charged. ,Byideiice sliows that the of- 
fences cho i'' il were committed on both 
the occasions with deliberate intention 
of instigating a large number of young 
persons of Sylhot to commit murder and 
wo think wo should not he justified in 
passing a sentence of less than three 
years rigorous imprisonment on account 
of each of the two sets of offences under 
Sa. 115/302, I. P. 0. to run concurrently, 
no separate sentences being passed under 
Ss. 117/302, I. P. C. The accused should 
be put in division B. Ho must surrender 
to his bail and serve out the sentence. 

M.N. Order accordingly, 

1. A I B 1915 Cal ‘292=22 1 C 731=15 Cr L J 

155=41 Cal 662. 

2. A I B 1928 Gal 458=74 I G 267=24 Cr L J 

763=50 Oal 41. 

8. A I B 1922 Bom 284=75 1 G 299, 
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Costello and Jack, JJ. 

'Sarut Kumar Danerji — Plaintiff — 
Appellant. 

V. 

Munshi Abdul Banj anti others — De- 
rfendants — Bespondents. 

Appeal No. 3042 of 1929, Decided on 
'29fcli April 1932, against appellate decree 
of Sub-Judge, Second Class, Hooghly, 
D/- 14th August 1929. 

(a) Bengal Tenancy Act (1885), S. 167 — 
Annulment of incumbrance — Date of service 
of notice for annulment is not terminus ad 
qnem but date of application to Collector. 

The diito of service of notice is not the termi- 
nus ad (piem, as S. 107 in fact says that an ap- 
plication in writing iiinst lie made to the Col- 
lector wiiiliin one year from the date of confirma- 
tion of sale or the date on which the piirchaHcr 
first ha.s siotico of the iripuinbranec, whichever 
is later. Theroforo the proper date to bo taken 
is the date on which the application (on which 
the notice is founded) is made to the Collector. 

[P GO C 1] 

(b) Bengal Tenancy Act (1885), S. 87 — 
Abandonment — Usufructuary mortgage does 
not itself constitute abandonment — Landlord 
selling holding in execution of rent decree 
and himself purchasing — Mortgagee proceed- 
ing under O. 21, R. 100, Civil P. C. — Land- 
lord is entitled to resume possession as there 
■is abandonment by tenant. 

If in addition to executing a usufructuary 
mortgage, tho tenant fails to |)ay rout to the 
landlord and tho holding is sold 'xecution of 
a rent decree aud purchased b. lo landlord 
himself, the oxeciilion of the usufructuary mort- 
gage pins the sale in oxecutioii proceedings aro 
sufiicient to constitute a complete abandonment 
on the part of the tenant, and the landlord has a 
right to nssunio possession qua landlord as 
against the mortgagee. [P 60 C 2] 

Sarat Chandra Mukherji and Indu- 
bhnsan Mukherji — for Appellant. 

Benoyendra Prasad Bagohi for Bijan 
Kumar Mukherji and Biraj Mohan 
Majuvidar for Deputy Registrar — for 
Bespondonts. 

Costello, J. — This was a suit for de- 
claration of title and for recovery of pos- 
session of certain lands mentioned in the 
plaint. 1 need not for the purpose of 
our decision specify the lands in detail, 
but put quite shorly tho position was 
that there was an occupancy raiyati 
standing in the names of two persons, 
Golapcli Mallik aud Abdul Sattar, at a 
jama of Bs. 36-3as-17gdB. That was a 
non-transferable occupancy holding. It 
was mortgaged by way of conditional 
sale and the mortgage was a usufructuary 
mortgage. It is conceded that the mort- 
gage was of the whole of the property 
1933 0/7 & 8 


was the landlord Sarat Eutiiar Baherjee 
and ho is the appellant before uS. The 
respondent in this appeal, Munsfai Abdul 
Bari, was the principal defendant in the 
suit and he was the mortgagee. The 
other defendants in the suit were the 
tenants who were the mortgagors. 

It appears that the present plaintiff 
brought a suit against the tenants for re- 
covery of rent. In that suit he obtained 
a decree and proceeded to put the decree 
to oKecotion in consequence of which 
there was a sale of the holding and at 
that sale the landlord, that is to say, the 
present plaintiff, was the purchaser. The 
Bale was duly confirmed and the plaintiff 
as the purchaser was put into possession 
of tho property. Thereupon the present 
defendant as the mortgagee filed an ob- 
jection under tho provisions of 0. 21, 
B. 100, Civil P. C. There seems to have 
been an investigation as provided for in 
B. 100, Cl. 2, as a result of which the 
Court made an order under the provi- 
sions of O. 21, B. 101 and directed that 
tho applicant, that is to say, the present 
defendant, the mortgagee, was to be put 
in possession of the property. The present 
plaintiff thereupon instituted the suit 
with which wo aro now concerned, 
claiming that he had the right to eject 
the mortgagee and recover possession of 
the property. The Munsif of the second 
Court, Arambagh, made a decree in 
favour of tho plaintiff and ordered that 
ho should get khas possession of the lands 
in quostiou, tho defendants being evicted. 
Thereupon tho defendants appealed and 
the matter came before the Subordinate 
Judge, Second Court, Hooghly, who re- 
versed the decision of the trial Court on 
the ground that the mortgage in question 
was an incumbrance within the meaning 
of S. 161, Ben. Ten. Act, and that the 
pls^intiff as the purchaser at the auction 
sale had not given proper notice to 
annul that incumbrance under the pro- 
visions conferred under S. 167, Ben. Ten. 
Act, in that the plaintiff knew of the 
mortgage of 12th November 1923 or at 
any rate when the sale was confirmed on 
24th June 1924, and ho had not served 
the notice under S. 167 until 18th August 
1925 which tho learned Subordinate 
Judge erroneously computed to be within 
two years after the confirmation of "the 
sale or more than two years of the date 
of the knowledge of the plaintiff. 
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It is clear that the notice was served 
after one year, indeed one year two 
montl^s after the date of the confirma* 
jtion of the sale. The^ learned Subordi- 
nate Judge was wrong in taking the date 
of the service of the notice as the termi- 
nus ad quezn, as S. 167 in fact says that 
an application in writing must bo made 
to the Collector within one year from the 
date of the confirmation of the sale or 
the date on which the purchaser first 
had notice of the incumbrance, which- 
jever is later. Therefore the proper date 
to be taken was the date on which the 
japplioation (on which the notice was 
was founded) was made to the Collector. 
However if we had to decide the case on 
this point alone we should probably take 
the view that as the notice was served 
on 18th August 1925 the presumption is 
that the application was made to the 
Collector within a week or two before 
the date on which the notice was served. 
Jn the ordinary course the Collector in 
matters of this kind would doubtless 
take the necessary steps to have a notice 
served within a week or two of the ap- 
plication made to him. However in the 
view which wo now take of this case it 
is not necessary that we should further 
deal with this point. 

This appeal has been argued at great 
length and much force by the learned ad- 
vocate on behalf of the landlord, the ap- 
pellant before us, that this is in fact a 
case where we ought to hold that 
the usufructuary mortgage which was 
created by the tenants defendants 
was not an incumbrance within the 
meaning of S. 161, Ben. Ten. Act, and 
therefore no notice of the kind contem- 
plated in S. 167 as a condition precedent 
to the right of the landlord to resume 
possession as against the mortgagee was 
required. 

Having regard to the facts and circum- 
stances of this particular case we do not 
thinjf it necessary to make any attempt 
to reconcile the many conflicting deci- 
sions upon the questipn whether or not 
the mortgage of the whole or of a part of 
a non-transf arable occupancy holding 
constitutes an incumbrance within the 
moaning of S. 161 or whether the fact 
that it is a usufructuary mortgage makes 
any difference or the fact that a pur- 
chaser at the auction sale which was 
held under execution proceedings is him- 
self a landlord. We only say with re- 


gard to this aspect of the matter that the 
time must come when the Cpurt will, 
have to make some attempt to reconcile' 
these conflicting decisions, or at any rate 
to extract some general principles from 
them. Wo think however the matter 
can be decided upon the footing that the 
usufructuary mortgage, even though if 
was a mortgage of the whole of tlie 
holding, did not of itself constitute on 
the part of tlie tenants an abandonment 
of the holding so as to give the land- 
lord by that alone, the right to resume 
possession on the ground that the 
tenants had made a transfer of a non- 
transferablo holding and bad therefore 
abandoned the holding. It appears that 
in this particular case the mortgage deed 
provided that the tenants mm’tgagors 
would continue to pay the ront^lo their 
landlord. The case ol' Prionath' Bose v. 
Kusum Kumari Vassi (l) seems to indi- 
cate that the mere making of a usufruc- 
tury mortgage, oven a mortgage covering, 
the whole of the holding, does not itself 
constitute an abandonment. There must 
bo some further facts found in addition 
to the mere execution of the mortgage 
and other cireuin stances must exist in 
order to show conclusively that not only 
by the making of the mort.gago but for 
other reasons the tenant intended to- 
abandon the holding and no longer be 
responsible for, or at any rate to fulfil 
his obligation towards his landlord as re* 
gard the payment of rent. 

In tlie present instance, as I Iiavo al-| 
ready mentioned, there was not only 
mortgage, but the tenant defaulted in 
payment of rent to the landlord and the 
present plaintiff secured a decree for the: 
rent which was in arrears and brought 
the holding to sale and himself becarnel 
the purchaser. We are of opinion that 
although prior to the sale the tenants 
still had some interest in the holding in 
that he had not parted with the equity 
of redemption after the sale whatever 
the interest the tenant still had in the 
holding passed to the landlord by virtue] 
of the purchase which he had made. 
Thereafter the tenant bad no further in- 
terest in the bolding as against his land-' 
lord. That being the position we may 
take it that the execution of the usufruc- 
tuary mortgage plus the saledn the exe- 
cution proceedings are sufficient to con- 
stitu t e a comp let e abandonment oh tfee j 

1. (1918) 47"* I OTss. 
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part of the tenant partioularly when one 
takes into account also the facts that 
Isubsequont to the rent sale there was a 
proceeding by the mortgagee under 0. 21, 
11. 101 in consequence of which he was 
|pat in x) 06 se&sion of the land in question. 

In those circumstances we feel able to 
decide this matter on the footing that 
that there was a complete abandonment 
by the tenant and therefore tlie plaintiff 
in the suit had the riglit to resume pos- 
session qua landlord irrespective of the 
fact that he himself happened to be the 
cTiUct ion- purchaser as by the sale the 
scintilla of interest which remained in 
the tenants* was finally extinguished. 
The plaintiff by virtue of his position as 
the landlord of a liolding which has been 
totally abandoned by the tenant has a 
riglit Uaresurno iiossession and wo think 
that he is entitled to resume possession 
as against the mortgagee. We therefore 
conic to tlie conclusion tliat tliis appeal 
must bo alloweil. Tlie judgment and de- 
cree of the lower appellate Court are set 
aside and tliose of tlie Court of first in- 
stance restored. The ajipellant is enti- 
tled to his co.sts in this Court as well as 
in the lower appclliito Court. 

Jack, J. — 1 agree witli the decision of 
myl(>arnod brother and I would only like 
to say that the possession taken by plain- 
tiff must have been actual possession not 
symbolical possession ; otherwise there 
would not have been any i)roGceding un- 
der O. 21, K. 100, Civil P. C. The trial 
Court does not appear to ho correct in 
stating that the plaintiff took symboli- 
cal possession. 

Ji.B./R.K. Appeal allowed. 
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Mitteb and Bartley, JJ. 

Sm. Nirmalanalinl Devi — Plaintiff — 
Appellant. 

y. 

Sm* Kamalabala Dassi and another — 
Defendants — Bespondents. 

Appeal No. 869 of 1931, Decided on 
13th May 1932, against appellate decree 
of Addl. Sub- Judge, Zillah Bankura, D/- 
26th November 1930. 

^ Evidence Act (1872). Ss. 32(5) end (6)- 
Horoscope — Horoccope prepared by perion 
having fpeciaJ means of knowledge of date 
of birth of particular person and who being 
dead cannot be examined, is admissible 
under S. 32 (5) though not under S. 32 (6). 

Tlie time of one's birth relates tp the com- 
meucemeut of one’s relationship by bloqd and a 


i. KauaXiABala Cikliiniita'tl 

statement therefore of one's made, by a dp- 
ceased person having spebial means of jtnciwtedfs 
relates to the existence of snbb . 'rmitionsbTp 
within the mcTaning of B. 88, 01., (5)^,. ' 

An horoscope prepared by an asttolog^C 
used to prepare horoscopes for othera In ' .the 
same village on informatipng^iven, by .who. 
had special means of knowledge is therefore td* 
missible to prove the date of birth of the' person, 
whose horoscope the document purports to ,be. 
under S. 88 (6) though not under B. 88 (fl) ; 
A I n 1916 P C ssa, Pel on. And 17 Cal 841), 
IPeL [P 62 0 11 

Jitendra Mohan Banerjee — for Appel- 
lant. 

Nakukstvar Mukerjee md Benode, Lai 
Ghose — for Bespondents. 

Judgment. — This is an appeal by the 
plaintiff and arises out of a suit for en- 
forcement of a mortgage said to have 
been executed by defendant 1*$ husband, 
one Dharma Das Datta, now dead, in 
favour of the plaintiff. Defendant 2 
who is the brother of Dharma Das has 
been made a party to the suit, for the 
mortgage is said to have been executed 
for the necessities of the joint family 
which consisted of Dharma Das and his 
brother. The claim is laid at Bupees 
1,339-13-0. Amongst several defences to 
the suit, the main defence is that the 
mortgagor Dliarma Das was a minor at 
the time of execution of the mortgage 
bond and tliat therefore the mortgage is 
void as a minor is incompetent to con- 
tract. Both the Courts below have given 
effect to this defence and have agreed in 
dismissing the suit. The question in 
this appeal is whether these decisions 
arc right. It has been contended that 
in arriving at the conclusion that the 
mortgagor was a minor the Courts below 
have relied on a horoscope which is not 
admissible under S. 32, 0). 6, Evidence 
Act. It has been found by the lower ap- 
^pellate Court that the horoscope comes 
from the custody of defendant 2, the 
brother of the husband of defendant 1, 
who made it over to the father of defen- 
dant 1 for filing it in the record of the 
suit. It is further found that it was 
written by an astrologer, now dead^ 
whose handwriting has been proved by a 
near relation of the said astrologer. It 
has been further found that thd astro- 
loger died in 1326 B. S., before the death 
of Dharma Das and that the said astro, 
loger used to prepare horoscope for others 
in the village in which Dharma Das re- 
sided. In these circumstances we are of 
opinion that the horos^dope is admissible 



Mano Mohan Neogy v. Sgrendra Kumar 


52 Calcutta 


1933 


io evidence under S. 32, Cl. 6, Evidence 
Act, to i)rove tlio date of the birth of 
DhariAa Das. 

The time of one’s birth relates to the 
counnoncement of one’s relationship by 
blood and a statement therefore of one’s 
ago made by a deceased person having 
special means of knowledge relates to 
the existence of such relationship with- 
in the meaning of S.,32, Cl. (5). Illus. (l) 
S. 32 would go to show that any state- 
ment made by a person having special 
means of knowledge relating to the date 
of birth of a particular person on a given 
date is a relevant fact when the issue is 
what is the date of birth of that parti- 
cular person. Tliis view receives sup- 
port from the decision of the Judicial 
Committeo in Mahomed Ariff v, Yeoli (l). 
Reliance has been placed by the appellant 
on the case of Satish Ghundcr Lai v. 
Mohendra Lai (2) in support of the con- 
tention that the horoscope is not admissi- 
ble in evidence. It will appear from an 
examination of that case that there was 
no evidence that the person who made 
the horoscope had any special means of 
knowledge. In this case it has been 
proved that the astrologer u.sed to pre- 
pare horoscopes for others in that village 
land consequently must be taken to have 
jspocial means of knowledge of the date 
of the birth of Dharma Das. This state- 
ment was made ante litem motam. The 
Calcutta case just referred to was doubted 
in Baja Ooundan v. Baja Goundan (3). 
It would seem also from the case of 
Krishnamaohariar v. Krishnamachariar 
(4), that the horoscope would be admis- 
sible in evidence to prove the age of the 
person whose horoscope the document 
purports to be, if the person who made 
the horoscope is called is alive to testify 
to his special means of knowledge of the 
date of the birth of the person in ques- 
tion. Wo are therefore of ofjinion that 
in the circumstance the horoscope has 
been rightly admitted in evidence and 
the first ground taken therefore must 
fail. It appears also that the horoscope 
was examined and compared by Dharma 
Das’s father-in-law at the time of 
Dharma Das’s marriage with his 
daughter. 

1. A I E 1916 P 0212 = 43 I A 256=S'jrrC 

• 401 (P.C). 

2. (1890) 17 Cal 840. 

3. (1894) 17 Mad 134=4 M L J 85. 

4. (1915} 38 Mad 1CG=19 I C 459. 


Apparently this horoscope was given by 
Dharma Das’s mother to Dharma Das’s 
fathor-in-law for comparison with the 
horoscope of Dharma Das’s wife. The 
astrologer who made the comparison is 
dead and tlio mother of Dharma Das is 
also dead and their evidence was not 
coiisequontly available at the hearing of*, 
the suit. The Su])ordinate Judge is of 
opinion that the horoscope is admissible 
in evidence under S. 32, Cl. G, Evidence* 
Act, but we are of opinion that it is not: 
receivable in ovidonco under Cl. G but is' 
receivable in ovidonco under Cl. 5 which^ 
no doubt requires that the party makingi 
it must have special means of knowledge. | 
In the circumstances detailed above it: 
appears clear that the astrologer pre- 
pared the horoscope on the information 
of some one who hud special muans of 
knowledge, viz., some members of Dharma 
Das’s family and the horoscope was ad- 
opted by the family as representing the 
correct date of Dharma Das’s birth as it 
was used for the j^urposes of comparison 
at the time of Dharma Das’s marriage. 
The next ground taken is that defendant 
1 should have been made liable as the 
money borrowed was for the marriage of 
Dharma Das, a member of the joint 
family; and the expenses of the marriage 
is undoubtedly a legal necessity which 
would make tlie loan binding on the joint 
family ; and would be recoverable from 
the joint family proj)ortics. The answer 
to this contention is that the lindiug of 
the lower appellate Court is that the 
creditor did not make any bona iido in- 
quiry about the existence of necessity 
and that the brothers Dharma Das and 
defendant 2 were possessed of considerable 
landed property at the time and there 
was no justifying necessity for the mort- 
gage, Both grounds taken in the appeal 
fail and the appeal must be dismissed. 

B.R./r.K, Appeal dismissed, 

^ A. I. R. 1933 Calcutta 52 

GUHA AND M. C. Ghose, JJ. 

Mano Mohan Neogy — Appellant. 

V. 

Surendra K%mar Bay Chowdhury and' 
others — Respondents. 

Appeal No. 412 of 1931, and Civil Rule 
No. 1246 (M) of 1931, Decided on 9th 
June 1932, against original order of* Sub- 
Judge. 1st Class, Dacca, D/- 14Lh 
tembor 1931. 
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^ Civil P. C. (1908), O. 41, Rr. 1 and 4— 
Order removing .receiver is appealable— But 
receiver cannot appeal from such order. 

Ab tho authority to cal] a receiver into being 
necessarily implies tbc authority to terminate 
liis functions, the order removing a receiver is, 
like the order appointing him, an appealable 
order. Uni a receiver cannot properly appeal 
from an order of the Court discharging him from 
,his trust : the right to discharge him reats with 
the Court at any stage of the controversy: and 
from the exercise of this right the receiver can- 
not appeal; A I Ll 1020 Cal 603, Bel on. 

f J’ 63 C 2 ; P 64 C 2] 

Guiuifla Charan Sen and Asita Bayijan 
Gliose — for A p)pe] 1 an t . 

S. C. Basok, Bankim Chandra Banerji, 
Bajcndra Chandra Guha, Bansari Lai 
Saikar anJ Mahendra Kumar Ghose — 
for Kespondents. 

Guha, J . — Tiie ])laintifTs-rGf=ipondonts 
in this appeal instituted a -suit in tho 
first Cdiirt of tho Subordinate Judge at 
Dacca, Suit No. 263 of for dissolu- 
tion of partnersliip and for accounts, for 
partition of iinmovabio properties, as 
also for ancillary and incidental reliefs. 
There ^vas a lu’ayer for appoint incnfc of a 
receiver in the suit. A ])roliniinary de- 
cree ^Yas passed in the suit, and (wo 
persons were apj^ointod joint receivers, 
i)y an order dated 3rd Septcnihor 1928. 
The receivers so iippoinled took posses- 
sion of the properties in suit, and were 
in charge of tho management of the same. 
On loth May 1931, defendants o to 21 
made an application fur 1 lie removal of 
llio joint loceiMU's appointed by the 
Court, and for the aiipoiiitment of a 
competent and clllie.icnt receiver or ma- 
nager, on a niodc'st scale (jf remunera- 
tion or <jn a lixed salary, so as to reduce 
the cost of nvinaf^cnient, and eff(3ct 
economy. It appears that tljo pleaders 
ai)pearin^» on l)elialf of the plaintilTs and 
defendants, other than defendants 5 to 
21 the applicants for removal of the 
joint receivers, stated before tho Court 
below that their clients had no objecjtion 
to any curtailment of costs if that could 
bo effected without impairing efhoiency 
in the management of the properties. 
The parties to tho suit represented by' 
their pleaders were hoard by the iearnod 
Subordinate Judge in the matter of the 
removal of receivers, and on 14th Sep- 
tember 1931, an order was passed direct- 
ing that Babii Ban Behari Saha, one of 
the joint receivers, do provisionally' work 
a# the sole receiver from October 1931, 
and that the other receiver Bai Man- 


mohan Neogy Bahadur be removed! The 
receiver so removed by the order of the 
learned Subordinate Judge has^afipealed' 
to this Court. 

To this appeal, so preferred by. the re- 
ceiver removed by the order of the Court, 
a preliminary objection was taken, on 
behalf of defendants 5 to 21, respondents 
in tho appeal. It was oi^ged that the- ap- 
peal was not maintainable: the order of 
removal of the receiver passed by the 
Subordinate Judge on 14th September 
1931, was not an appealable order under 
the law, regard being had to the provi- 
sions contained in S. 104, B. 1, sub- 
R. (s), 0. 43, Civil P. C. It waslurther 
contended by the learned advocate for 
defendants 5 to 21, respondents, that in. 
asmuch as none of the parties to tho suit 
had appealed, tho order of removal of 
one of tho joint receivers could not be 
challenged by the receiver so removed; 
tho receiver himself had no right of ap. 
peal under tho law, from the order as it 
stood. It has been strenuously conten- 
ded on behalf of the appellant, that the 
preliminary objection directed against 
tho maintainability of the appeal, could 
not bo given effect to; it was urged that 
none of the grounds upon which the ob- 
jection was formulated was sustainable in 
law. The first question that requires con- 
sideration is whether the order of remo- 
val of a receiver was appealable as such, 
irres])cctivo of the position whether the 
receiver lias the right to appeal against 
any order made under R. 1, 0. 40, which 
will presently be examined. The order 
appointing a receiver of any property 
under R. 1, 0. 40, Civil P. C., is 
an appealable order; order of removal 
has not been made appealable by any 
express provision, contained in tho Code. 
Tho ])ower of a Court to remove or dis- 
charge a receiver whom it has appointed 
may however be regarded as well establi- 
shed, and that power may be exercised 
at any stage. The power of removal 
must of necessity be treated to be an ad- 
junct to the power of appointment a 
power incident to and following from 
the power of appointment. The autho- 
rity to call a receiver into being neces- 
sarily implies the authority to terminate 
his functions. In this view of the mat- 
ter, it may be held in favour of the ap- 
pellant before us that the order of re- 
moval passed by the Subordinate Judge 
is an appealable order. This would bo 
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in consonance with the. decision of this 
Court in the case of Sripati y. Bibhuti 
Bhusan (l), in which it was held, by 
speciar reference to the provisions of the 
General Glauses Act, that if the right of 
appeal was given against appointment, 
it was given also against the removal of 
a receiver. 

The next question is the one that re- 
lates to the receiver’s right to appeal 
against an order of removal passed by 
the Court appointing him. The receiver 
has under the law, the right to appeal 
when any order is made by the Code, 
under B. 4, 0. 40 of the Code. The ex- 
press pfovisions so made, conferring the 
right of appeal so far as a receiver was 
concerned, limits the general right to ap- 
peal in any of the other matters men- 
tioned in B. 1, 0. 40, including an order 
of removal of a receiver, by implication. 
It is inconceivable that the legislature 
intended that a receiver should have the 
right of appeal from any and every order 
passed by the Court appointing him, 
seeing that the express provision con- 
tained in the Civil Procedure Code 
limits the right of appeal by a receiver to 
the only case where there is a direction 
for the attachment of his property. The 
parties to the litigation had undoubted- 
ly the right of appeal, if they were ag- 
grieved by any order passed by the 
Court, under R. 1, O. 40 of the Code. 

The view expressed above which fol- 
lows the plain reading of the provisions 
of the Code of Civil Procedure, bearing 
upon the question under consideration, 
is amply supported by authority of de- 
cisions of Courts in England. According 
to the English practice, a summons or 
notice of motion for the discharge of a 
receiver, should he served on all the par- 
ties and the receiver; but a receiver is 
not generally entitled to appear at the 
hearing of the application : see Eerr on 
Receivers, Edn. 8, p. 344, and the cases 
refenred to there. So far as decisions 
by Courts in America are concerned, 
based upon general principles, the views 
are very well pronounced, and we have 
no liesitation in accepting the same. A 
Receiver, according to decisions by Ame- 
rican Courts, should not be heard on 
motion to vacate his appointment; he is 
not a party in interest, and has tio stand- 
ing tp oppose the motion; He cannot 
i nterfere in q uest ions afiFecting rights of 
1. A 1 B 1926 Cal 693=92 X 0 940=53 Oal 319 


parties and the disposition of the pro- 
perty in his hands; the receiver is not an 
agent or representative of the parties to 
the litigation. So far as the right of ap- 
peal is concerned, the decisions by Ameri- 
can Courts indicate that a receiver 
cannot properly appeal from an order of 
the Court discharging liimfroin his trust; 
the right to discharge him rests with the 
Court at any stage of the controversy; 
and from the exorcise of this right the 
receiver cannot appeal. The Court in the 
exercise of its discretion may make any 
order discharging or removing a receiver 
for the proper care and management of 
the property in the Cuurt’s oustody; and 
the receiver, an ofTicer of tlio Court, 
should not bo allowed by an aj)peal, to 
intorforo with siudi an 'order: sec High 
on Receivers, Edn. 4, ])p. 313, 97/3, 982 
and 897). In f l )0 cjse before us il is for 
the purpose of elTecting economy, con 
sonant with oflicient administration of 
the property in suit, that the Court has 
directed the rmnoval of one of tlie joint 
receivers; and it is pre-eminently a case 
whore the rules of general application, 
to which reference has been made al)ovo, 
in the mat ter ol riglit of the receiver 
when a question of Jiis removal or dis- 
charge by the Court arises, aro appli- 
cable. We have tho’ofovo come to the 
conclusion that ujxui the provisitms con- 
tained in the Code of Civil Procedure 
and also upon principles of general aj)- 
idication, tlio appeal by tlie receiver, as 
preferred to this Coui’t, cannot lie, from 
the order by ilie learned )Snbor(linatie 
Judge. The prelimiinry o])jection raised 
on behiilf of defendants o to 2L, respon- 
dents, relating to the maintainability of 
this appeal siiould, in our judgment, be 
allowed to prevail, and the appeal must 
be dismissed. We direct accordingly. 

Rule No. 1246 (M) of 1931 is discharg- 
ed. The parties are to bear their own 
costs in the appeal and the Rule. 

M. C. Ghose, J. — I agree. 

K.N./r.K, Appeal dismissed. 
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Mukekji and Babtley, JJ. 

Bhupendra Narayan Sinha — Defen- 
dant — Appellant. 

/ V. 

Maharaj Bahadur Sinha and others — 
Plaintiffs — Respondents. 

Appeal No. 446 of 1928, Decided 
20th May 1932, 
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(m) Putni Regulation (8 oi 1819) — Putni 
. tenure, consisting of lends in more toueis 
then one can be sold under Regulation. 

There is nothing in Regulation (8 of 1619) to 
justify the view that a putni tenure consisting 
of lands situated in more touzis than one is not 
a taluk under that Regulation or that it cannot 
be sold under it : 16 I 0 686, Hef, IP 67 C ll 

(b) Putni Regulation (8 of 1819)‘~-Collec- 
tor can hold sale in spite ‘of Commissioner's 
decision to contrary. 

For the purpose of the Putni Regulation the 
Commissioner is not appellate authority in his 
relation to the Collector. The Collector has 
jurisdiction to hold the sale in spite of the deci- 
sion of the Commissioner to the contrary. 

f P 57 C 1] 

(c) Putni Regulation (8 of 1819) — Putnidar 
bound to pay additional revenues — No 
remedy suggested in kabuliyat for realization 
of demand as to cesses— Cesses should be re- 
garded as part of putni and sale held under 
Regulation. 

Where hy the terms of tho putni kabuliyat 
the putn>.laL* remained bound to pay any addi- 
tional roveimo or any new impost which might 
b<j levied by tho authorities on tho /amiiidaris, 
cesses were covered by these words and liiorc 
being no oilier meiuis suggested in the kabuliyat 
for realization of the demand as to cesses than 
.a sale under the Regulation, it is only a fair 
construction to put on tho document to hold 
that the intontion of the contract was that tho 
additional imposts were to bo treated as part of 
tho putni rent and realized as such. [P 58 0 ll 

(d) Putni Regulation (8 of 1819)- -Estop- 
pel — Plaintiff can object to putni sale al- 
though previously be prevented sale by pay- 
ing up revenue. 

Whore on all previous occasions when procoed- 
ing'i under the Rogulation were applied for, tho 
plaintiff deposited tho /amindar's' dues and pre- 
vented tho sab*, it oaiiuot bo contemded that 
there was anything in plaintiff’s conduct which 
precluded him from taking tho objection that 
the Regulation did not apply to the putni and 
iliat it could not bo sold thcroiinder. 

[P 58 0 21 

(e) Putni Regulation (8 of 1819) — Auction 
sale — Bidders under impression that if money 
due would arrive, sale would not be effected 
— Sale cannot be upheld, 

Intending bidders present at a putni sale woro 
iinder the impression that if tho money due 
would arrive during the course of the day, the 
^alo would not be effected. 

Held : that an auction sale held under BUch 
circumstances is not a sale with free and un- 
restricted competitive bidding which is its es- 
sential characteristic and cannot be upheld. 

••• LPOOOl] 

(f) Putni Regulation (8 of 1819), jS. 8 — 
Putni in arrears regarding which samindar 
does not wish to proceed need net be men« 
tioned in notice. 

Where there are several other tenures in a 
zamindari in arrears and the zamindar mentions 
only the particular tenure against which he 
wishes to proceed in his application and notice, 
the requirements of S. 6 are complied with. It 
is not tecessary to state in the application or in 
the notice any putni which may be in arrears 
but in respect of which the zamihdar does not 
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desire to proceed : A I B 1995 P ^ ^4' J B 
1981 Cal 896 and d I R 1989 Odl 849, « 

;»6a08] 

(g) Putni Rognlation (8 of 
Conspicuous— Manning of, ,anpli^n«v . 

The word ' conspicuous * oceurriniltitiV 9^8 (9) 
is a relative term. A place insldd • 

where putni notices hoTe always baen. 89X1^' 
and the public have free access to the ' 
everybody interested in matters of tbia 
tion knows very well that such' notices are 
found there, is a oonspfouous place withi^n tnd" 
meaning of 8. 8. [P 61 0 1] 

Sarat Chandra Bam^, Sitaram Baner 
see and Prokash Chandra Bhose — for Ap- 
pellant. 

S. C. Basak, Naresh Chandra Sen 
Oupta and Urukramdas Chakravarti — 
for Sospondents. ^ 

Judgment. — This is an appeal from a 
decree passed by the Subordinate Judge 
of Murshidabad, setting aside a putni 
sale. Tho plaintiff held the mehal which 
formed the subject matter of the suit, 
eight annas in patni right and the other 
eight annas in durpatni right, the patni. 
dars in respect of the latter share being 
the pro forma defendants 5 to 7. The 
principal defendant, the Raja of Nashi 
pur, is tho 7 .amindar. The patni was 
originally created in 1854. Tho plaintiff 
and the pro forma defendants 5 to 7 ac. 
quired it in 1902 and executed the usual 
security bond in respect of it and got 
their names recorded in the zamindar's 
sherista on payment of nazar. It com- 
prises lands of three touzis, namely, 
Nos. 434 and 523 of the District of Mur- 
shidabad, and No, 1152 of the District of 
Birbhum. It goes by the name of Mehal 
Sail Mail and bears an annual jama of 
Rs. 12,350. For arrears of rent for the 
first half year of 1331 B. 8. the defen- 
dant, the Raja, on Ist Kartick of that 
year, applied for sale of the patni mehal 
under Regulation 8 of 1819. The plaiin- 
tiff objected to the proposed sale on the 
ground that the Regulation did not ap- 
ply inasmuch as the mehal was com- 
prised within more touzis than one. 
The Oolleofcor upheld the objection and 
rejected the application for sale. On 
appeal by the defendant the OommiB- 
sioner affirmed the Collectof’s ordej on 
13th May 1925, In the meantime the 
rent for the next half year having fallen 
in arrears the defendant on 1st Baisak 
1332 (s=15th April 1926) made another 
application for the sale of -the mehal 
under the said regulation for the entire 
amount of arrears of rent for 1381 B. S. 
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The sal^ was fixer! for 1st Jaistha 1332 
(scISth May 1925). 

The plaintiff put in an objection on 
the ground already mentioned as also on 
other grounds, and in support thereof 
filed Certified copies of the order of the 
Collector and of the Commissioner in 
connexion with his objection in the pre- 
vious application for sale, to which 
reference has already been made. That 
objection was heard at 2 p. m. on the 
said 15th May 1925, the date fixed for 
the sale, by the tlien Collector Mr. W. S. 
Adie, who for reasons to which it is not 
necessary to refer, disagreed with the 
view tfClcen by his predecessor and did 
not feel bound by the decision of the 
Commissioner and verbally rejected the 
plaintiff's objection. What happened 
next is a matter of controversy between 
the parties, and of it two versions have 
been given. (Versions of both parties 
were then stated and the judgment pro- 
ceeded.) The accounts of the events set 
forth above have been taken from the 
pleadings of the parties and they repre- 
sent only the bare outlines of the two 
stories in the main features which were 
developed in much fuller details in the 
evidence adduced, but with variations, 
here and there, which are not worth 
mentioning. 

On I9th May 1925 the defendant put 
in the balance of the purchase uionoy, 
that is to say, Es. 13,600, and the Col- 
lector thereupon confirmed the sale on 
the 20th. The plaintiff then appealed 
to the Commissioner, who held that the 
sale was illegal and invalid and ordered 
the sale certificate issued by the Col- 
lector to be cancelled. The sale certifi- 
cate was accordingly cancelled on 24th 
August 1925. The defendant thereupon 
moved the Board of Eevanue who, on 
8th February 1926, expressed the view 
that the sale was illegal, but that nei- 
ther the Commissioner nor the Board of 
Revenue had jurisdiction to set it aside, 
and the plaintiff would have to seek his 
remedy if he so desired in the civil 
Court. ,Tho plaintiff accordingly insti- 
tuted* the present suit on 13th February 
1926. The Subordinate Judge * has 
decreed the suit and set the sale aside. 
From this decision the defendant has ap- 
pealed. The validity of the sale was 
challenged on behalf of the plaintiffs on 
various grounds on some of which the 
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Subordinate Judge held in plaintiff’s 
favour and on the others in favour of the 
defendant. Connected with the appeal 
therefore there has been a cross-objec- 
tion preferred on behalf of the plaintiH: 
as respondent in the api)eal. 

Before dealing with tho grounds urged 
ill the appeal and the cross-objection it, 
would be convenient to dispose of a 
preliminary objection taken on belialf of 
the plaintiff as regards the maintainabi- 
lity of the appeal. The substance of the 
objection is that under an order made 
by this Court on 13th May 3929 tho 
plaintiff, who is still in possession, has 
been paying in tho patni rents and tho 
defendant lias been withdrawing the 
same and that therefore the defendant 
is precluded from questioning any longer 
the validity of tho decision of thg Court 
below by wliicli the sale was set aside 
and the plaintiff was restored to lii- 
rights as the holder of tho jiatni not- 
withstanding tho sale that had taken 
place. In our opinion, there is no force 
in this olqoction because tlio witlu 
drawal and accoiilance of the rents on 
the part of tiio defendant liavo been 
under tho order of this Court, made in 
pursuance of an arrangement wliich tlio 
parties suggested and whicli obviously 
was intended to operate without pre- 
judice to their rights in the apjieiil. It 
cannot be suggested that tlie defendant 
in withdrawing and accepting tho rents 
as aforesaid lias taken a benefit under 
the decree of the Court below s(j as to 
be estopped from questioning tlic vali- 
dity of that decree any longer. 

It will be convenient to. deal with the 
cross-objection first because tlie grounds- 
urged in connexion with it may 1)0 dis- 
posed of quite shortly and none of them, 
in our opinion, ouglit to succeed. Tliose 
are grounds as regards which the Sub- 
ordinate Judge lias held against the 
plaintiff. 

The first ground is that inasmncli as- 
tho patni comprises lands of three tou- 
zis or estates, two of which are in the 
District of Murshidabad and one in the' 
District of Birbhum, the provisions of 
Regulation 8 of 1819 would not apply to 
it. The substance of the contention is 
that the patni taluk being an offspring 
of a tou&si or an estate cannot be more 
extensive than the touzi or the estate 
itself. This contention is supported hy^ 
certain decisions of the revenue authori. 
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ties with regard to the same patni (vide 
Ex. 7, 7 (a) and 7 (b), and what was 
said ill Note 31 to S. 8 contained at 
p. 202 of the Board’s Manual of the 
Eevonue and the Patni Sale Laws, 1928. 
[t was however hold by this Court in 
|the case of Manindra Chandra Nandi 
|v. Annada Mohan liai (1), that the con- 
tention is not well founded and that 
there is nothing in Regulation 8 of 1819 
to justify the view that a patni tenure 
jconsisting of lands situated in more 
'touzis than one is not a taluk under 
Ithat Regulation or that it cannot bo 
sold under it. It is interesting to note 
that Note 31 referred to above has been 
abrogated by the Board by a Resolution 
I)assed on 10th June .1929. Certain 
anomalies and diOicultios ^Yhicll are sup- 
posed to ensue from such a view have 
lieen pointed out to us, hut whatever 
the peculiar results might be in any 
particular case we are not prepared to 
hold that the view is not correct. It is 
not suggested that l)y reason of a part of 
lauds of the patni hciiiig siinalcd witliin 
the Colloctorato, the Collector of Mur- 
shidabad had no jurisdiction to sell the 
patni or that the OollGctoriito of Mur- 
sbidaljiid does not satisfy the reciuire- 
inents, S. 3, Act G of ISoJ and S. 3, 
Act 8 of 18G5. 

The second contention is that the 
Collector had no jurisdiction in hold the 
sale in spite of tlie decisi(»n of the Com- 
missioner to tlio contrary. Tlie Commis- 
sioner's decision (Ex. 7) juis=sed on 1 3th 
May 1921) appears to have l)cen brought 
to the notice of the Collector on 15th 
May 1925 (vide Ex. 5). The Collector 
was not altogether conventiiinal in refus- 
ing to follow the ruling of tlie Commis- 
sioner, a superior revenue authority, and 
especially as the latter was amply sup- 
ported by the view of the Board of re- 
venue as it then was. But for the pur- 
poses of the Patni Regulation the Com- 
imissioner is not an appellate authority 
in his relation to the Collector. It is not 
possible therefore to hold that the Col- 
lector had no jurisdiction to hold the sale 
in spite of the view ‘Vvhich the Commis- 
|sioner had expressed; vide also Ex. 7 (b). 

The third ground taken is that the 
postponement of the sale to a future 
hour and the holding of the sale at 
that , hour was without jurisdiction, 
of in any event was irregula r and 
1. (1918) 16 I 0 686. 


occasioned an injury to the • plaintiff 
because most of the bidders had. by 
that time left the Court, facts ' 
are that the property was put u|> for 
sale about 2 p. m., and time waagranted 
to the plaintiff at his request for bring- 
ing and paying in the money and when- 
about 5 p. ro. the money did not arrive, 
the sale was held. The Bubotdinate 
Judge has held that the sale in question 
was not held in the order provided for 
in the regulation, but that . this irregu- 
larity had been waived by the plaintiff 
because ^t was at his instance that the 
sale was adjourned to 4-30 p. ni.» and as 
the plaintiff must have foreseen the cir- 
cumstances under which the sale would 
bo then held, he cannot be permitted to 
complain. It is quite true that once the 
sale commences, the notice under S. 8- 
being taken down, it has to be conduct- 
ed by calling up the lots successively in 
the order in which they may be found 
in that notice (Ss. 9 and 10) and no sale* 
shall be stayed or postponed on any ac- 
count unless the amount of the^ demand 
be lodged: S. 14, 

But in this case it is not at all clear 
that the sale had so commenced or that 
when the Collector took up the matter 
at 2 p. m. he intended to .proceed with 
the sale any more than to deal only with 
the objection of tlie plaintiff. ^ If at that 
point of time, on tlie plaintiff s objection 
to the sale being verbally rejected, tha 
Collector at the plaintiff’s request grant- 
ed him time to pay in the arrears and 
adjourned the sale to a future hour, the' 
plaintiff should be the last person to be 
allowed to say that the Collector acted 
without jurisdiction. What S. 10 speaks- 
of is the calling up of the lots in the 
order in which the lots are mentioned in 
S. 8, which is an entirely different thing 
from what is complained of by the plain- 
tiffs so far as this ground is oonoenied. 
To get over the effect of the ennsonfe 
which had been given on the jdaintiff s 
behalf it was suggested in the plaint and 
attempted to be proved on behalf of the 
plaintiff that the order (Ex. A) which 
bears date 15th May 1925 did not con- 
tain a correct recital of facts and was 
not passed by the Collector at the time. 
And this position is sought to be sup- 
ported by the petition, Ex. 1 (a), which 
the plaintiff made to the Collector on? 
20th May 1925, and on which the^only 
order passed by the Collector was * File/* 
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are not prepared to hold that the 
plaintiff has been successful in establish, 
ing the position he contends for. In our 
opinion it is clear beyond doubt that 
there was consent on the part of the 
plaintiff to have the sale held on that 
day if the dues were not paid by 4-30 
p. m. We think the plaintiff having 
himself obtained the order for adjourn- 
ment and for a sale at a future hour in 
case of default, must be taken to have 
waived all such objections as were the 
results which that consent produced. 

It has then been urged that Jihe find- 
ing of the Subordinate Judge that tlie 
notice which is necessary to be served at 
the mofussil, namely, “at the principal 
town or village upon the land of the de- 
faulters" was duly served, is wrorg and 
unjustified on the evidence. We have 
•examined the evidence bearing upon this 
point and we see no reason to dissent 
from the view which the Court below 
has taken. The lappollant lias applied 
to tender as a piece of additional evi- 
dence a school register in order to con- 
tradict D". W. 2, Mohamed Matlab Hos- 
sein, w'ho is one of the witnesses to that 
service; but to receive such evidence at 
this stage would obviously bo very un- 
satisfactory and we have accordingly re- 
jected this application. 

Another objection taken, which how- 
ever was not taken in the Court below, 
is that the cesses which formed a part of 
the arrears for which the sale was held 
could not be realized by a sale under the 
regulation. It appears that by the terms 
lof the Patni Kabuliyat of 1854 (Pjx. J) 
'the patnidar remained bound “to pay any 
.additional revenue for any now impost 
jwhich might be levied by the authori- 
jties on the zamindaries." That cesses 
jfall withiu these words cannot be dis- 
iputed. There being no other means sug- 
jgested the kabuliyat for realization of 
(the demand as to cesses and a sale under 
jthe ^regulations, it is only a fair con- 
jstruction to put on the document to 
jiold that the intention of the contract 
jwas that the additional imposts were to 
(be treated as part of the patni rent and 
irealized as such. We may point out, 
though not as an authority on the ques- 
tion, that the recovery of interest and 
cesses under the regulation is a practice 
sanrftioned by the Board of Revenue: 
vide Board's Manual of Revenue and 
Patni Sale Laws, 1928, p. 203, Note 32. 


The objections which the defendant 
took in the Court below as regards the 
maintainability of the suit were decided 
against him and they have not been 
repeated before us. To resist the plain- 
tiff’s claim a further objection was taken, 
namely, that the plaintiff was not com- 
petent to challenge the validity of the 
sale for two reasons: firstly because, as 
it is said, the plaintiff had never before 
taken any exception to a sale of the 
Patni under the Regulation; and secondly 
because the plaintiff had waived all 
irregular ites in connexion with the pre- 
sent sale by asking for an adjournment 
of it and consenting to it being hold at 
4-30 ]).m. on the day in question. Both 
the grounds have been overruled by the 
Subordinate Judge and w^e are in' entire 
agreement with liiin so far as this^miittor 
is concerned. It appears to bo an ad- 
mitted fact that on all occasions pro 
viously when prnceoilings under the 
Regulation were jvi)piic.(l for tho plaintiff 
deposited tlie zamindar’s dues and pre- 
vented the sale, and it was only wlion 
tho rent for tho first half year of 1331 
fell duo and sale was applied for and the! 
plaintiff w’as not able to pay tlio same! 
that ho took tlio objection. Tn such| 
circumstances it cannot be contended' 
that there was anything in the plaintiff's' 
previous conduct which precluded him! 
from taking the objection: ho had never! 
allowed a sale under the Regulation toi 
take place. Tlio application that waS' 
made for adjournment of tho sale and in 
consequence of which tho sale was ad- 
journed to 4-30 p.ru. can, in our opinion, 
in no view of the caso be re.gavdcd as a 
waiver of all antecedent irregularities, 
if any, but only a waiver of such irregu- 
larity as was necessarily duo to wliat 
was done at his owm request, namely, by 
the adjournment of tho sale. 

Wo have now to deal with such of the 
grounds as have been found in favour of 
the plaintiff and on which the Court 
beloyr has set aside the sale and which 
consequently form the subject-mattor of 
the findings which the appellant assails 
in his appeal. In this connexion tho 
first and most important question to 
consider is what exactly took place at 
tho sale that was held. The plaintiff’s 
allegation Vas that tho Collector told 
the defendant’s agents, Babu Pprna 
Chandra Ghat ter jee, and Babu AnilKumtk 
Ghatterjoe, that if the money would be 
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paid by the plaintiff on the next day, 
i.e. 16th May, he would cancel all papers, 
€tG., relating to the proceedings that 
were being held and the said two agents 
consented to the proposal of the Collec. 
tor and gave an undertaking that they 
would receive the money and let the 
proceedings bo annulled. The defendant, 
on the other hand, denied that there 
was any such proposal made by the Col- 
lector, or any such undertaking given by 
the defendant’s agents. The Collector 
Mr. Adie undoubtedly would have been 
the best witness to speak on this 
matter, hut he Jias not been and indeed 
could not bo examined on cither side 
becjause lie was on leave at the time 
wlien and for a long time before the trial 
took i)Ia/*o in the Court l)elow. Wo may 
say here that W(' do not agree w’ith tJm 
Suhordinati^ Judge in liis view that it 
was llio doi'ondant's duly to oxarnino 
liiin; in our ojiiiiion, l.liat was lu; more 
tiie (lofondant's duty than it was of the 
plain till’, hut wo cannot blame' cither 
party for his ntm-oxaniinatioii because 
in poijit of fact lie was nor available, 
fhividenco as regards the vci'sion of wluit 
occunod was considerccl and llio judg- 
ment then proceeded). Jn our judgment 
the interest wliicli t he Collector took, 
and in our opinion riglifcl\ took, in seeing 
that the doi’ondant’s agents sliould act 
up lo (lio undertaking that had been 
given, and the conduct of Puma J3ahu in 
drawing up the draft, wlicn admittedly 
lie hail no authority from his principal 
to allow the sale to he cancelled, load 
unmist akcahly to the conclusion that 
the sale must have been held on an 
understanding sucli as has been spoken 
to on behalf of the plaintiff. The ac- 
count given on behalf of the defendants, 
of tlie events that followed the sale, 
would not, 'in our opinion, sufficiently 
explain the aforesaid two facts. 

To our mind it is plain beyond doubt 
that Puma Babu, although he had no 
authorityirom his principal, had readily 
agreed to the proposal which the Collec- 
tor had made and w’hich was a very fair 
one, and had assured the Collector, as 
one might naturally do, that ho was 
really concerned with the tooney and did 
not care for tlie property, that out of the 
best of motives he agreed to accept the 
money and not proceed to complete the 
■sa]^, should the money arrive, that he 
honestly thought that his principal 


would consent to the course if all future 
troubles would be saved, end tk^t ha 
quite honestly suggested the ec^itibiif 
that the plaintiff should ajiso agree to in 
order that objections might net: be raised 
to a sale of the patni in future^' ^ ]^ut it 
seems that he. had counted without the 
host, for his principal evidently did not 
ultimately agree to forego the bargain 
tliat ho had made, and consequently the 
negotiation fell through. The result was 
that the Collector was unable to do any- 
thing further in the matter and had to 
conclude the sale on 20th with the fol- 
lowing order : 

“ The pUTchnser paid Bs. 2,400 on. the date of 
sale which was kept in a bag IM the Treasury 
(vidcT. 0. W. receipt dat^ 15th May 1925) 
.and was credited into the Treasury on 18th May 
1925 (vide OhaUn Ko lOQBovenue deposit, dated 
18 Ui May 1926). The balnface of the purchase 
money, Ks. 33,600, thirteen thousand and six 
hundred, was dcpo.sitod by Chalan No. US dated 
191h May 1925. The sale is con eluded.'* 

These, in our judgment, were the facts. 
But there is one aspect of them which, 
in our opinion, lequires very serious con- 
sideration. There can be no doubt that 
the sale was hold on the dlear under- 
standing that should the money come, 
the sale would not stand. Pour bidders 
l)icl at the sale. Of them, the bids for 
the zamindar wore .the initial bid of 
3is. 10,000, an intermediate bid of 
lis. 14,000 and the final bid of Bs. 10,000. 
The three other bidders offered Bupees 
12,000, Bs. 13,000 and Bs. 15,000 respec- 
tively. Tlie plaintiff’s allegation was 
that * 

"tho two agents, on behalf of the zamindac 
having consented thereto (i. e., to receive the 
money i^bould it arrive) the Collector did not 
allow tho intending purchasers who were present 
to offer liny fiuthor bid.’* 

P. W. 2, Jnanendra Mohan Sircar, says: 

“People were present in tho Court at the time 
of the sale to tho extent oi 10 or 15, and some 
of them bid at the sale, but the Collector told 
them not to bid as, if tho plaintiff's men cams 
with money, it would have to bo accepted and 
tho bidder's inonoy returned and after that no 
ono bid for the property at tho salo.” 

P. W, 6, Krisfconath Gupta, says: 

"There wero 2 or 3 bids including tho last 
bid of Puma Babu and then tho Collector said . 
that when the sale would bo cancelled upon 
payment further bidding was not necessary. No 
one else bid after that. ^ 

P. W. 8,Dhirondra Chandra Das Gupta, 
says: 

"In holding tho sale the Collector repeated 
with Puma Babu once or twice- that if the 
money came he would have to accept it and 
Puma Bubu expressed his assent to It * * 
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when the bidding was going on the Collector 
said that if they would take tho money when it 
clime, there was no use for much bidding, and 
after tl^at Puma Babu bid and no other bidders 
did so." 

Tho Nazir, D. W. 1 Gobincla Gopal 
Mazumdar, whoso evidence on this point 
is on a par with what it is on all other 
points, says: 

"I do not remember whether when bidding 
was going on tho Collector said that it was no 
use bidding as the money would bo paid the day 
after and the sale cancelled.” 

On the evidence quoted above, which 
we see no reason to disbelieve and whicli 
fits in very well with the probabilities 
of tlio case, we have no hesitation in 
jholding at least this: that everybody 
Iprcsent at the sale was under the im- 
pression that if the money would arrive 
■the sale would not be effective That 
the facts were as we have found clearly 
appears from a petition which was filed 
before the Collector on behalf of the 
plaintiff on the very next day, viz., the 
16th: vide Ex. 1 as appears from the Col- 
lector’s initials with that date underrieath 
the same, in which it was said: 

"Both the agents of the zamindar having 
agreed to that and having given express under- 
taking to that ciToct you did not allow tho 
bidders present to bid any further." 

The story given in the plaint was tho 
story given on the vhry next day, and it 
is inconceivable that it could find a place 
in this petition unless it was substanti- 
ally true or that it would not have been 
challenged if it was not so. An auction 
sale held under such circumstances is 
!not a sale with free and unrestricted 
icompetitive bidding which is its essen- 
!tial characteristic and is not a sale which 
'can be upheld. Added to it is the 
patent fact that the sale, such as it was, 
fetched a ridiculously low and utterly 
inadequate price which cannot but have 
been its direct result. The paini rent 
for one year was Rs. 13,000 and odd 
and the patni itself was kfiocked down 
for*Rs. 16,000. The plaintilfs case is 
that it.s value is lis. 5 lacs, but in any 
case it is evident that it is "nowhere 
near what it has fetched. 

Two other points have been found in 
favour of the plaintiff by the Subordi- 
nate Judge and as they have formed tho 
subject of the appellant’s attack it is as 
well that we should deal with them 
quite shortly. 

The Subordinate Judge has held that 
there was no comprehensive application 
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and notice in this case, such as is re- 
quired by S. 8, Cl, (2) of the Regulation. , 
The apfilication that was made is Ex. B 
and tho notice that was fuit up is Ex. 12. 
The Subordinate .Judge found on a com- 
parison of those two with the notice 
Ex. H that was put up on the same day 
at tho zainindar’s kutchery, that in 
Ex. H a very largo number of tenures 
were mentioned as being in arrears, 
while in Ex. E and Plx. 12 it was 
this one tenure that was asked to be 
sold and advertised for sale. Tlie con- 
clusion that he has arrived at on this 
comparison is tliat innsinucli as there 
wore other tenures which . were in ar- 
rears in Ex. H and the zainindar men- 
tioned only this particular tenure in 
the ai)plication Ex. E and in tlwj noticoj 
Ex. 12, tlio rc(iuirciucnls of the section 
were not corni)lied with. We arc unable 
to agree with tho view which the Subor- 
dinate Judge lias taken. It has not 
been proved that there was any otliov 
patni tenure of tho zamindar tliat was 
sought to he proceeded against under the 
regulation; and so long as that has not' 
boon proved, tho more fact that tliere 
W’oro olhor patni tenures in arrears as 
shown in tho notice put up at the zamin- 
dar’s kutchery would not moan that tliej 
application and tho notice wore not the- 
comprehensive ones re(iuircd by S. 8. 

It is not wholly easy to consirue a 
Regulation oflMll), which was conceniecl 
with a zainindaii as the unit in its rela- 
tion to touzis created long after and 
several of which may Ire within one 
zamindari. ]>iit we are not cwlled upon 
in this case to detormino whether n 
petition iu wliich all the patnis witliin 
one particular touzi are mentioned and 
a notice of similar purport would not be 
enough or whether the petition and the 
notice should not contain all tlie patnis 
within the entire zamindari. But wej 
are not prepared to hold that it is neces- 
sary to state in tho application, or iu thOj 
notice any patni which may be in arrears 
but in respect of which the zamindar 
does not desire to proceed. It is true 
that an omission to issue a general notice 
as required by S. 8 is fatal: Bhupendra 
Narayan Sinha v. Madar BuJesh (2). 
Bub from the decision of the High Court 
in Bhupendra Naratn Sinha v. Madar 
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Bnksh (3) which the Judicial Committee 
■ aflirmed by the decision cited above it 
would appear that in that case what 
was contained in the notice was one 
patni only while from the evidence it 
appeared that there were about 40 cases 
under Keyn. 8 in which the zamindar 
was interested. In tho case of Be joy 
Krishna v. Lakshvii Narnin (4) it was 
pointed out that the lots to bo sold are 
to bo mentioned in tho notice under 
H. 8, Cl. (2) and that under S. 10 the 
salo should tako place in tlm order Jpven 
in tho notice. Tho plaintiff-respondent, 
after the hearing of the appoal was over 
and wliile tho case stood over for judg- 
ment, put in an application for letting 
in some additional evidence to show that 
there were ofdier patnis in respect of 
wliich the defendant is the y.amindar 
and wliich wore also sold under the 
rogulation at tho said sale. Wo have 
rejected tin’s prayer as iiaving been made 
too late. 

Tlie Subordinate Judge has also boon 
at groat pains to iu)ld tlii.t the notice 
that was put up at Ihe Collector's kut- 
chory was not ])ui up at a conspicuous 
idace as required by S. 8, Cl. (2) of tho 
regulation. Wo have examined the ovi- 
donco that there is on ihe record on this 
point and wo think that tins conclusion 
|is wholly untonahlo. There is a large 
!l)o<ly of evidence which establishes that 
tlie place inside tho Ne/arat whore tho 
«aid notice was put up is tho usual 
idace wliore such notices have always 
been aflixod and that the 'public have 
dreo access to the i)lace and everybody 
'interested in mailers of this doseniption 
■knows very wadi that it is to bo found 
there. The word “conspicuous*' must 
1)0 a relative term; and upon such evi- 
dence as there is on tho record it is im- 
possible to hold that the ])lace in ques- 
tion is not a conspicuous place. Refer- 
onco in this connexion may in parti- 
cular bo made to the evidence of the 
Collectorate Nazir, D.W. 1 Gopal Gobinda 
Mazuradar, and the plaintiff's own wit- 
nesses such as P.W. 2 Jnanendra Mohan 
Sircar, P.W. 5 Kristo Nath Gupta, P.W. 6 
Shyamapado Gupta and P.W. 7 Dwijoii- 
dra Natli Lahiri. 

The result is that in our opinion tho 
appoal should be dismissed and we order 

a. v£¥l9^~Car290==^ 
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accorc^ingly. The respondent will be 
entitled to his costs. 

Tho cross-objection is als[0 dismissed 
but with no order as to costs. 

k.n./r.k. Order accordni^ly. 
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Mukerji and Bartley, JJ. 

Barendra Krishna Das Adhikari — 
Defendant — Appellant. 

V. 

Dwijendra Krishna Das Adhikari and 
otners — Plaintiffs — Respondents. 

Appeal No. 137 of 1930, Decided on 
24th May 1932, against original decree of 
Sub-Judge, Second Class, Midnapore, D/- 
Isb March 1930. 

^ Civil P. C. (1908), Sch. 2. Para. 12 and 
O. 22, R. 11— 'Perfons whose rights are not 
affected by award cannot be substituted in 
place of parties to appeal against award and 
appeal in absence of proper substitution on 
death of party abates. 

Arbitrators have no authority to adjudicato 
the rights of a porsou who was not a party to the 
suit in which the arbitration proceedings arose 
and thoreforo any dociston by the arbitrators 
made boliind his back, is certainly not binding 
on him and cannot in any way affect hU logal 
status orVight. [P 62 0 2] 

Where the adjudication contained in the 
award as affirmed by the decree under appeal is 
entirely a porso&al one so far ns tho appellant is 
concerned, it must be deemed to have spent all 
its forco except a.s regards parties who were the 
other parties to the .suit, and when on tho death 
of the appellant during the pendency of the ap- 
peal, his alleged adopted son, who was no party 
to the suit but whose rights were wrongly adjudi- 
cated by ihe award and with reference to whom 
tho trial Court expressed that the decree based 
on the award will have no effoot so far as he was 
coucernod, should not bo allowed to bo substi- 
tuted in place of the appellant as it would be a 
mere waste of procedure to let him come in only 
to have the same thing said once again in his 
presence and tho appeal should bo dismissed as 
having abated. [F 63 G 1] 

Bupendra Kumar Mitter, Sarat 
Chandra Jana, Kshitindranaih Mitra 
and Kapilendra Krishna Deb — for Ap- 
pellant. 

Panchanan Ghose and Pul in Behari 
Das — for Respondents. 

Judgment. — This is an appeal from a 
decree based upon an award of certain 
arbitrators which was acoeptt^d by the 
Court with a slight modification. As 
alternative to tho appeal' there is an 'ap- 
plication in revision. The suit in whjch 
the said award was made was instituted 
by Dwijendra and Robindra, tho two 
younger sons of one Rui Radhashyam 
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Das Adhikari Bahadur deceased, in their 
[lersonal right and also as shebaits of a 
certain deity, against their eldest brother 
Barendra who was sued both in his per- 
sonal right and as the other shebait of 
the said deity. The sons of the said 
plaintiff were subsequently added as co- 
plaintiffs. The plaintiffs asked for dc- 
tlaration of title and confirmation of pos- 
session in a two-thirds share in certain 
properties by right of survivorship. They 
prayed that if it be found that the pro- 
perties were subject to a charge for deb- 
sheha the said charge might be declared. 
In the alternative, they prayed that if 
the properties he found to be debutter, 
their rights as shebaits be declared and 
they be put in joint possession with the 
defendant and a scheme be frai^ied for 
the performance of ihe sheba (worship). 
On a joint application by all* the parties 
the suit was referred to certain arbitra- 
tors who made an award the important 
terms whereof were the following: 

1. That the properties are the abso. 
lute debutter properties of the deity. 
2. That the defendant had been duly in- 
stalled by the previous mohunt of the 
deity and ho was the sole mohunt of the 
endowment, validly appointed. 3. That 
the next mohunt would have to be nomi- 
nated by the defendant from amongst the 
descendants of the late mohunt Bai 
Badhashyam Das Adhikari Bahadur, and 
failing such nomination during his life, 
time the said descendants shall nominate 
one from amongst themselves to be such 
mohunt. That the plaintiffs would get 
maintenance from the debutter proper- 
ties and to that end certain properties 
specified in a schedule were to be given 
to them, to be enjoyed by them from ge- 
neration to generation but with no power 
of transfer or alienation. 5. That the 
plaintiffs and their descendants will have 
free access to the i||Dmple apd right of 
worship therein. 6. That Jatindra who 
wa^ said to have been adopted by the 
defendant^ would on no account, be ap- 
pointed mohunt, not even if ho was so 
nominated by the defendant. 7. That 
provision for the maintenance of Jatindra 
would have to be made by the defendant 
out of the secular properties left by the 
late^mohunt, the father of the plaintiffs 
and the defendant. 

The award being submitted, the defen- 
dant ^ut in an objection on the ground 
that some portions of it were beyond the 


scope of the reference and outside the 
subject-matter of the suit. The Subordu 
nate Judge overruled the objection except 
as regards one matter, namely as regards 
tho provision relating to the maintenance 
of Jatindra. Pursuant to his decision, a 
decree was drawn up incorporating all 
the clauses of the aw’ard referred to 
above with the exception of Cl, 7. This 
decree is the subject-matter of the ap- 
peal and the application in revision. On 
10th June 1030 tho appeal was preferred, 
and tho application was filed on the next 
day, the 11th. On 31st March 1031 
Barendra died. On 15th June 1931 
Jitendra, who, as already stated, w’as al- 
leged to have been adopted by Barendra 
prior to tho suit and was no party 
therein, applied to this Court to‘ho sub- 
stituted as appellant in tho place of 
Barendra and obtained an order from the 
Begislrar to ho so substituted. On 23rd 
November 1031, Bobindra, one of the 
plaintiffs, denying the factum as well as 
the validity of the adoption of Jitendra 
and also Jitondra’s right to tho sliebait- 
ship under tho alleged nomination of 
Barendra, and claiming to have been 
elected by the male descendants of the 
mohunt Bai Badhasliyam Das Bahadur 
as provided for m tlio award, put in a 
petition asking that the order obtained 
by Jitendra for his substitution iniglitbe 
vacated. On IHth December 1931, Jit- 
endra filed an affidavit as.sorting that his 
adoption was valid and also that ho had 
been appointed by Barendra as his suc- 
cessor in accordance with tlie custom 
governing the endowment and further 
that there was a custom under which the 
sliobaitship devolved by lineal primoge- 
niture. Now, the first question to be 
considered is whetlier on the death of 
the appellant Barendra, tho appeal can 
proceed at the instance of Jitendra as 
appellant substituted in his place. The 
deity was not a party to tho suit and so 
no determination made by the award and 
affirmed by the decree wil^l affect the 
rights and interests of the d^ty so as to 
make a shebait of the deity bound there- 
by. Jitendra too was not a party to the 
suit and the Subordinate Judge has 
rightly observed in his judgment : 

^'Jatindra Hath Adhikari is not a party to tha^ 
suit. The arbitrators therefore had no authority) 
to adjudicate hia rights, and any decision made; 
behind his back is certainly not binding oft h^tn 
and cannot in any. way affect his legal status or 
right. From that standpoint any adjudication 



1933 Earnani Indi.. Bakk > 

iregarding his rights cannot but be outside the 
Iscope of reference and wholly beyond the juris* 

• 'diction of the suit.*' 

The parties, it should be stated here, 
are governed by the Mitakshara law. 
Whatever rights Jitendra may have 
either {personally as adopted son of Bar- 
endra or as mohunt or shebait of the 
^leity, either by nomination or by right 
of lineal primogeniture, are not rights 
which have in any way been affected by 
tho decree and in no sense can it bo said 
that Jitendra is a legal representative of 
Barendra in so far as such rights of his 
are concerned. Tho adjudication con- 
tained in the award as allirined by tho 
jdecree is an adjudication which is en- 
tirely a personal one in so far as Barendra 
was concerned and on Barondra’s death 
has spent all its force except as regards 
[parties Tvho were the other parties to the 
The Court below has expressly 
said that the decree will have no effect 
so far as Jitendra is concerned, and it 
jwill bo a waste of procedure to let him 
icoiiie in only to have tho same thing said 
jonco again his presonce. There is no ap- 
plication before us by anybody else to 
come in and prosecute tho appeal in the 
place of Barendra. The result is that in 
our judgment the order obtained by Jit- 
endra for his substitution should be 
vacated, and it being held that tho ap- 
peal has abated, the appeal as well as 
the application, should he dismissed. 
There will bo no order for costs. 

K.N./u.K. Appeal dismissed, 
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BANKIN, 0. J. AND COSTKLLO, J. 

Karnani Industrial Bank, Ltd. — Ap- 
pellant. 

v. 

Banjan — Bespondent. 

Appeal No. 489 of 1931, Decided on 
26th April 1932, against original order 
of Commissioner for Workmen's Compen- 
sation, Bengal, D/- 7th October 1931, 

Workmens’ Compensation Act (1923), S.12 
— Liability of principal — Test of liability — 
Contractor undertaking to do what principal 
would do— ‘Principal does not escape lia* 
bility. 

Section 12 contemplates that for a person to 
be liable for compensation it is necessary that 
the execution of the work in the course of which 
tho workman is injured should be an ordinary 
i>art of that person’s trade or business. The 
general * 00 tion of S. 12 is that, if it is ordinarily 
I'aif of tho business of a person to execute cer* 
tiiiu work, then ordinarily he will do that work 
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by his own servants ; he il not to escape lia- 
bility for any accident that tokes ^lace merely 
by interposing a contractor, the , 

taking to do what ordinarily the,! wnei|iat 
would do for himself : AIR 1929 179, 

Bef. .OpeiOi} 

Nripendra Chunder Das^iof ApyfiU 
lant. 

Phanindra Kumar Sanyal — tor 
pondent. 

Rankin, C. J ThU is an appeal from 
the order of tho Commissioner for Work^ 
men’s Oompensation» Bengal. The appli:. 
cant was a workman engaged by one 
Kamil Sardar to do the work of putting 
up certain joists in a building in Park 
Street. Kamil Sardar was employed as 
a contractor by tho Karnani Industrial 
Bank. It appears that the Karnani In- 
dustrial Bank was causing this honSe 
to bo put up and it was getting the house 
put up by contracting with different- 
people to do different parts of this work. 

It had evidently not entered into a con- 
tract with one builder to do the whole 
work, but it entered into contracts with 
particular persons employed in that be- 
half that particular parts of the work 
should he done on behalf of the bank. 
In those circumstances, the applicant 
having met with an injury by a joist 
falling on his leg, the commissioner hae 
fixed the compensation at a lump sum of 
Bs. 514. Originally, the application was 
brought against Bai Bahadur Sukhlal 
Karnani personally but, in view of the 
written statement, the Karnani Indus- 
trial Bank was added as an opposite 
party and, in the end, the commissioner 
has made this award against the bank.. 
The matter coming before us, it is pointed 
out that the liability of the bank de- 
pends upon the terms of S. 12, Act 8 of 
1923. 

That section deals with a case where 
the principal, as it calls him, in the course 
of or for the purpose of his trade or busi- 
ness contracts with any other person, 
called the contractor for the execution 
by or under the contractor of the whole 
or any part of any work which is ordi- 
narily part of the trade or business of 
the principal. If these conditions are' 
fulfilled, the principal is m^de liable for 
compensation to the contractor's inen« 
The first question therefore to which the 
commissioner had to address his mind 
was : Is it ordinarily part of. the trrfde 
or business of this bank to put up joists 
as a house building operation ? Any 
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ordinary notion one has of banking busi- 
ricBS would load one prima facie to give 
a firm' answer in the negative to that 
suggestion. The only evidence that was 
before the commissioner to satisfy him 
that it was ordinarily part of the busi- 
ness of this bank to undertake the erec- 
tion of joists in a house is the circum- 
stance that in the Memorandum of As- 
sociation of the Limited Company, there 
is among the thirty-six objects of the 
usual redundant . character one No. 14 
-which says : 

“ To build, erect, construct, lay down, enlarge, 

• alter, equip, improve and maintain any oflices, 
buildings, warehouses, godowns. factories, 
wharves, mills, jetties, roadways, tramways, 
.railways.*’ 

On the basis and on the basis of tlie 
fact that this bank was building this 
house, the commissioner found in favour 
of tlie applicant saying this : 

** It is clear that the bank construotod the 
:bousc in the course of its business as such bank 
and it is clear also from paras, 13 and 11 of the 
'Memorandum of Association of the Karnani 
Industrial Bank Limited that the bank was 
competent to do so.” 

I quite agree with the commissioner 
Jthat these two propositions are both 
clear ; but they are nob the tests laid 
down by S. 12. The general notion of 
S. 12 is that, if it is ordinarily part of 
the business of a person to execute cer- 
tain work, then ordinarily he will do 
that work by his own servants ; he is 
jnot to escape liability for any accident 
(that takes place merely by interposing a 
jcontractor, the contractor undertaking to 
(do what ordinarily the principal would 
!do for himself. "But, if anybody is on- 
^titled to say that he is outside that 
principle if, .for example, he went to a 
'builder to build a house for him, I should 
suppose that body to be a bank which 
ordinarily would hot take house building 
operations into its own hands at all. 
Of course, my notion of banking business 
may not bo the same as the notion of the 
Karnani Industrial Bank. Merely be- 
cause it is called a bank, I cannot say, as 
a matter of law, that it has not got this 
business of a speculative builder or the 
business of building houses for itself. I 
cannot say that it is not part of its ordi- 
nary business except upon some evidence. 
It seems rather extraordinary that any 
per^son engaged in banking business 
should go so very far from ordinary bank- 
ing business, but in the particular cir- 
cumstances of this case, as neither the 


parties nor the commissioner appear to 
have appreciated what the test is in the 
act, it would only be fair to the appli- 
cant to let the matter go back to the 
commissioner to have this question de- 
termined upon evidence if there is any 
reason to suppose that putting up a 
house is ordinarily part of business o£ 
the bank. I may say here that it is by 
no moans oviilent to mo that Cl. 14 of 
tho Memorandum of .Association was in- 
tended to entitle tho bank to build 
houses in the sense of building thorn it- 
self as distinct from getting them built 
in ilie ordinary way as one would expect 
a bank to do. Thero is Ifidian autho- 
rity upon the moaning of S. 12 in tho 
case of Babin v. ilic Agents G. I. P. 
liy. (l). In those circumstandas, this 
appeal must bo allowed, the ovdt^r of the 
commissioner must be set a.sido and tlio 
matter must bo remanded to him to deal 
with this question of fact upon further 
evidence according to law. There will 
be no order as to costs in this appeal. 

Costello, J . — I agreo that this matter 
should g») hack for further consideration 
by the learned commissioner. It i.s to 
be observed that tho language of S. 12 
of Act 8 of 1923 is somowhat more speci- 
fic than tho language used in the corres- 
ponding section of the English Act of 
1925. That section is 8. 6. Tho words 
there are: 

“Where any person (In this section r^forreU to 
as the principal) in tlic courso of or for tho pui- 
posG.s of his trade or business contracts with any 
other person (in this section referred to as the 
contractor) for the execution by or under the 
contractor of tho whole or any part of any work 
undertaken by tho principal, the principal shall 
be liable to pay any workman employed in tlie 
execution of tho work any compensation under 
this Act, etc. 

So S. 6 of the English Act applies 
where the \vork is “undertaken” by tho 
principal. Even so, the English autho- 
rities are all one way in this respect: the 
work must he of a kind which is part of 
the business or trade of the principal 
who carries it out. The words of the 
Indian Statute, as I have said, are even 
more specific because the section says 
that the work must be work “which is 
ordinarily part of the trade or business.” 
In this ^connexion I would refer to the 
case of Skates v. Jones & Co, {2), In 

A I R 1929 Bom 179=117 I C 431=63 Bom 
203. 

2. (1910) 2 K B 903=79 L J K B 1169=a)3 
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th^t case, the respondents were two 
. shopkeepers. They also kept a billiard 
saloon. They were minded to join to- 
gether in running a skating rink. They 
bought an existing iron structure and 
made a contract with a person for its 
removal and re-erection. The applicant, 
that is to say, tho workman while em- 
ployed on this work by the person with 
whom the two shopkeepers contracted 
was injured by accident and in respect 
of his injuries he claimed compensation 
from tho respondents, that is to say, the 
two shopkeepers who were tho principals. 
Tt was held that the work in which the 
applicant was injured was not iindor- 
tiiken in the course of or for the pur- 
poses of tho respondents’ trade or busi- 
ness and tliat therefore they wore not 
liable to pay compensation. Also it has 
been held in English authorities tlnat it 
is the duty of tho arbitrators as is there 
called, and tliorcforo in India it is the 
duty of tho Commissioner in India, to 
find as a fa.cfc that tho work undertaken 
is so undertaken as part of the ordinary 
trade or ljusincss of the person or per- 
sons wlio are to he put in tho position of 
llie in’incij)al for purposes of S. 12. 
Tiooking at the judgment of tho learned 
Com mission or it does not api)oar that ho 
hi’s fully directed his mind to the impor- 
innee of that part of S. 12 bcciiuso T find 
tliiit lie says at the top of p. 21 of the 
paper ■ hook: 

“'I'lic Ji'anir.d ploadrr'fi avRumoit on bohalf of 
tli<' oi'pDsilc party No. y based on tlio Uingusigo 
oE S. 1-J doi?s not assist tho oinploycr for the pro- 
pi' 0 .jccdings are not induninity proceedinf^'S.” 

Tiiafc observation of tlie learned coni- 
■missionor seems to indicate tliafc ho has 
iH)t considered tho question of whether 
or not tho erection of the building with 
jWhieh this matter is concerned was ordi- 
jiiarily part of the business of tho Kar- 
jnani Industrial Bank. I agree with my 
jljord therefore that this matter should 
be remanded. Tt is desirable and neces- 
sary that there should be a definite find- 
ing on that question. 

K.k, Case remanded, 
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Panckridgb and M. 0. Ghose, JJ. 
-S&awt Das Kapur — Aocused. 

V. 

Emperof — Opposite Party, 
ilriminal Appeal No. 818 of 1931, De- 
cided on 13th July 1932. 

1933 0/9 & 10 


(a) Evidehce Act (1872), S. 194— (Qvaere). 
It is doubtful if S ' 164 appUeli to orimlnal 
proceedings {Quaere), [P 66 0 1, 2] 

^ (b) Evidence Act (1872), S. 164* — Pro* 
duction of document for intpecticik ii not 
contemplated— Notice and call lojr ptaduc- 
tion can be made — Accused not producing 
document after notice can use it to crosf- 
ezamine complainant. 

Sootion 164 does not contemplate tbe prbduo- 
iion of documents for inspection. What It 
contemplates is that one party should. call upon 
another, in Court to produce a document ol 
which the first party has given the other notice 
to produce. It does not giVjB him any right at 
any stage of tho case to calf upon his opponent 
to produce tho document and use it or not as he 
sees 6 1. [P66C9] 

In a prosecution under S. 408, 1. P. C., the 
complainant called upon the accused to produce 
certain account books for inspection. The ac' 
cused evaded thoir production hut produced 
them for cross-examining the complainant. 

Held: that the Court could not refuse to 
permit the accused to cross-examine tho com- 
plainant on thorn. [P 66 0 2] 

Hiralal Oanguli — for Accused. 
Anilendra Rath Boy Chotodhury — for 
tho Crown. 

Fancier idge, J. — In this case the 
accused has been convicted of an offence 
punishable under 8. 408, I. P. C., and 
sentenced to undergo rigorous imprison- 
inoiit for six weeks and to pay a fine of 
Bs. 1,000 and in default, to undergo 
further imprisonment for six months. 
The learned Magistrate further ordered 
that tho whole of the money, if realized 
should bo paid to the complainant as 
compensation. 

The case for the prosecution is that 
tho accused was a servant of the oom- 
plainaiit and was left in charge of a 
business belonging to the complainant 
in Calcutta known as the Punjab Watch 
Company. Tho complainant fell ill and 
wont to Amritsar of which place he is 
a resident. On his return, ho found 
that tho accused had removed all the 
stock in trade of the shop and converted 
it to his own use. The defence suggest- 
ed by the accused was that he was not 
a servant of the complainant but a 
partner in this business called the Pun- 
jab Watch Company. The complainant 
gave evidence that the accused was his 
servant and in this ho was corroborated 
by a man named Kissen Chand, P.W. 8. 
If Kissen Chand is believed it is very 
difficult to sec how the accused can 
have any answer to the charge. After 
tbe complainant had discovered wiiat 
had happened, he made inquiries and he 
eventually got the aocused arrested by 



(jfo Calcutta GmsH Chandra v. Md. Eausan 193S 


the polico at Moradabad. In tho posses- 
Non of the accused when he was arrested 
‘ were ^oiind two books of account. These 
books were seized by the police but were 
afterwards returned to the accused on 
bis giving security for their production. 
The next step taken by the accused was 
that he filed a suit in the Amritsar 
Court for dissolution of partnership in 
which he made the complainant a defen- 
dant and asked for taking the accounts 
of the Punjab Watch Company. I will 
* assume that thh case is defended and 
that the complainant denies the fact of 
partnership alleged by the accused. In 
the course of the proceedings before the 
learned Chief Presidency Magistrate it 
appears, from the order sheet that the 
complainant from time to time called for 
the production of the two books eo which 
we have referred. The accused did not 
produce the books and ho gave excuses 
for their non- production which appear 
to me to be extremely flimsy. It may 
be that his security has been forfeited 
by his conduct. But that depends on 
the terms of the security bond and we 
express no opinion with regard to that. 
Among other attempts to get the produc- 
tion of the documents on the part of the 
complainant is a petition filed by him 
on 24th June 1931, in which he asked 
that a notice should be given to the 
accused for the i)roduction of the books 
in Court for inspection. As I have said 
the accused never did produce these 
books for inspection. 

However his failure to do so, is, it 
appears to the learned Magistrate, a 
ground to deprive him of the right to 
use these documents as material for his 
defence. The learned Magistrate based 
this view on the provisions of S. 164, 
Evidence Act, which provides that when 
a party refuses to produce a document 
which he has had notice to produce he 
cannot afterwards use the document as 
evidence without the consent of the other 
party or the order of the Court. Accord- 
ingly, when in cross-examination the 
complainant was shown these books he 
refused to have anything to do with 
them or to answer any question with 
regard to them and in his refusal it is 
clear that he was supported by the lear- 
ned Magistrate. In my opinion the 
learned Magistrate misunderstood the 
moaning and intention of S. 164. Speak- 
ing for myself, I am by no means con- 


vinced that S. 164 applies to criminal 
proceedings. S. 164 does not contem- 
plate the production of documents for 
inspection. What it contemplates is 
that one party should call upon another 
in Court to produce a document of which 
the first party has given the other notice 
to produce. It does not give him any 
right at any stage of the case to call 
upon his opponent to produce the docu- 
ment and use it or not as ho sees fit. I 
do not myself seo any indication in the 
section that the complainant can call for| 
a document in this sense. We think 
that the learned Magistrate was wrong 
in not permitting the plqader for the 
defence to put these documents to the 
complainant and cross-examine him on 
them. The fact that the accused adop- 
ted an unreasonable attitude with regard 
to their production may be jnatcrial 
when the time comes to consider as to 
what weight to bo attached to them. 
We think that tho learned Magistrate' 
was wrong in nf>t permitting the docu- 
ments upon which tho accused claims to 
base the main part of his defence to be 
put to this particular witness for tlie 
prosecution. Tliis seems tons to be a 
sufficient reason for setting aside tho 
conviction. At tho same time we consi- 
der that a very strong y>rima facio case 
has been ttuuIo out by tho evidence of 
the complainant and the witness Kisson 
Ghaiid and wo do not think that we 
should bo justified in directing that the 
accused bo acquitted. 

Wc therefore sot aside tho order of 
conviction. But the appeal will remain 
pending for a period of three months. 
During that time if tho accused so de- 
sires he can take reasonable steps to have 
the question decided in tho Amritsar 
Court. The case will be laid before us 
again after the interval of throe months 
for considering whether we should order 
retrial or pass some other order. 

M. C. Ghose, J . — I agree. 

M.N. Conviction set aside ^ 
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Graham and Mitter, JJ. 

Oirish Chandra Singha and another — 
Appellants. 

v. 

Mahammad Itausan Mian and others 
— Bespondents. 

Appeal No. 62 of 1928, Decided on 8th 
May 1930, ^ 
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(a) Bengal Tenency Act (1885), S. 29— 
Compromiie decree pasied in contravention 
of S. 29 operates as binding in subsequent 
suit until vecated. 

Compromise decree passed in contravention cf 
the provisions of S. 29 cannot bo treated in a 
fiubscquent suit between the same parties as 
without jurisdiction and a nullity but is opera- 
tivo and binding until vacated by appropriate 
proceedings: AIR 1926 Cal 1101; AIR 1928 
• Cal 606 and AIR 1921 Ca2 84, Bel» on\ 18 I C 
809, not Appr,; AIR 1928 Cal 606, 

[V 67 C 2] 

(b) Bengal Cess Act (1880), S. 20 — Land- 
lord is debarred under S. 20 from suing for 
rent in respect of jamas not included in Road 
Cess Return filed by him. 

Plaintiff landlord is debarred under S. 20 from 
suing for rent in respect of jamas which were 
not included in the Hoad Cess lie turn liled by 
him. A supplcdieutary return liled, not before 
the institution of the suit hut after the suit had 
heeii disposed of and after an appeal had boon 
tiled caniiQt have the effect of getting rid of the 
disability imposed by S. 20: 26 Cal 712, Dist. 

, [PC8C1] 

Bijoy Kumar Bholtacharjya, Vancha- 
*ni7iGkosci.iui\ (iunendro KnshnaGhoaa — 
for Appelluiiil*?. 

Anil Chandra Roy Choadhun ioi- Syed 
Nasnn Ah — for HcsporuloiilB. 

Graham, J.— ThiK ia appeal by 
t.lio plain fcitTs frotn a decision of tho Dis- 
h'icO .Tudi^o of Birblunn modifying a de- 
cision of tho Munsif, Sectmd Court, of 
liainpurhat and arises o\it of a suit for 
rout for tho porioil .lij‘27-1330 B.S. in 
respect of Ion dilTovcnt lioldin; 4 s described 
in tho schodulo to tho plsiinl. Tho do- 
fence sot up in regard l-o four of these 
jamas dcscrihi'd as ciiha, jii, jha and ena 
was that there was no relation of land- 
lord and tenant, wliile as rej^ards tho ro- 
luaijiing six jamas tlio ploa was taken 
I hat t lie rate of rent had been illo^^ally 
enhanced in contravent ion of the provi- 
sions of S. 29, Bon. Ten. Act, and 
that tho plaintiffs could only recover 
rent in respect of them at the admitted 
rates, The trial Com t found that tho 
tour jamas were included in tho plain- 
tiif's ostato and that the relation of 
landlord and tenant existed. As regards 
tho remaining six jamas it found Uiat, 
with the exception of two, viz., ka and 
uma, they did not contravene S. 29, Bon. 
Ten. Act. As to ka the Munsif found 
that the original rent was Hs. 5-2-6 per 
annum, while the rent claimed was 
Bs. 6-2-17i gandas, and that it therefore 
contravened S. 29. Similarly as regards 
uma the finding was that the original 
rent .was Bs. 2-4-0 whereas the rent 
cltftmed was Bs. 10-4-6. The Munsif ao- 
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cordingly gave a decree in respect of 
these two holdings at the admit rates. 
On appeal by the defendants the District 
Judge dismissed the appeal as regards the 
four jamas ohba, ja, jha and eha on the 
ground that they had not been included 
in a Boad Cess Return filed by the plain-, 
tiffs some years previously and that asa 
consequence no suit would lie under 
S. 20, Cess Act (Bengal 9 of 1880), 

The plaintiffs filed a cross-objection 
as to jotes ka and uma which was dia- 
missed, the District Judge holding in ag- 
reement with the Munsif that a decree 
passed in a suit in the year 1890 was a 
nullity. A decree was therefore given in 
respect of these two jotos at the rates ad- 
mitted by the defendants. The plaintiffs 
have now preferred this second appeal 
and two points have been taken on their 
behalf. It is contended, firstly, that the 
Court of appeal below erred in law in, 
holding that the .compromise decree 1890 
did not operate as res judicata, and in 
treating it as a nullity. Secondly it has 
been urged that under 8. 20, Cess Act, the 
plaintiffs were precluded from realising 
rent in respect of the four jamas chha, 
ja, jha and ena. With regard to the first 
contention we are of opinion that it isj 
well-founded and must prevail. We have 
no hesitation in holding that tho com-, 
jiromiso deciee of 1890 operates as res 
judicata, and in support of the view 
which wo take may refer to recent deci- 
sions of this Court Ishan Chandra v. 
Moomraj Khan (1) and Nawahzada 
Md. Ilossnin v. Khana Kazi (2). The 
District Judge has referred in his judg- 
ment to the former of these cases but 
preferred, as be himself expresses it, to 
follow an earlier decision reported in 
Surjeeg Saran Lai v. Duhhit Mahto (3). 
As this latter ca.so was referred to in the 
subsequent decision reported in Ishan 
Chandra v. Moomraj Khan (l), and as 
there had in the interval been a Full 
Bench decision Hriday Nath Roy v. 
Ram Chandra Barma (4), which had 
shaken the decision in the Surje^g Saran 
Lai V. Dukhit Mahto (3), we think that 
tho District Judge should have followed 
the later decisions. In the case reported 
in Mahmed Hossein v. Khana Kazi (2) 

1. A I R 1926 Cal 1 '.01=97 1 0 77oi 

2. A I K 1928 Cal 606=118 I 0 CTO. 

3. (1918) 18 I 0 809. 

4. A I E 19J1 Cal 34=60 I C 806=48 Cal 188 

(FB). 
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the Full Bench decision was expressly 
referred to and was mentioned as a rea- 
son for not following the previous deci- 
sion feported in Surjeeg Saran Lai v. 
D^ikkit Mahto (3). With regard to the 
second contention the terms of S. 20, 
Ooss Act seem to be explicit. The four 
jotes chha, ja, jha and ena were not en- 
tered in the plaintiff’s return under the 
jCess Act (Ex. A), and, that being so, the 
plaintiffs were debarred under that sec- 
tion from suing for rent in respect of 
them. The words in the section are 
“suing for, or recovering.” It seems clear 
therefore that the inclusion of the hold- 
ings in question was a condition prece- 
dent not only to the recovery of rent but 
jto the institution of a suit for rent so 
'far as they were concerned. What then 
are the facts? The relevant fa^ts are 
tliat a Road Cess Return had been filed 
by the plaintiffs as far back as 1905 at 
the time of the last Revaluation and that 
Return did not include the jamas in 
question. The plaintiffs were precluded 
therefore from suing for the rent of these 
jamas. 

On behalf of the api)ellants two con- 
tentions have been put forward in this 
connexion. Firstly, it is argued that, as 
the point was not taken in the written 
statement, it ought not to have been en- 
tertained, and secondly, it has boon urged 
that in any case the defect, if any, was 
rectified by the filing of the supplemen- 
tary return in which those four jamas 
were included. As regards the first con- 
tention it appears to be correct that the 
point was not raised in the pleadings, but 
it is clear from a passage in the judgment 
of the Munsif at p. 3 of the Paper-Book 
that the point was taken, and it is a point 
which goes to the root of the matter and 
affects jurisdiction. The second conten- 
tion is, it is plain, based upon an erro- 
neous view of the facts. The supple- 
mentary cess return was filed before the 
’Collector on 17th March 1926 during 
the* trial of the suit, and the copy of 
that Return 'was filed on 20th August 
1926 in the lower appellate Court. That 
icopy was never filed in the trial Court, 
land the Munsif had therefore no know- 
lege of any such return. A supplemen- 
tary Return filed not only not before the 
institution of the suit but after the suit 
ha^ been disposed of and after an appeal 
had been filed could not have the effect 
[of getting rid of the disability imposed 


by S. 20 of the Act. There is no sub-i 
stance therefore in either of these con- 
tentions. 

It was further strenuously argued that 
it could never have been intended by the 
legislature to deprive the owner of his 
right to recover rent by suit, and that 
even assuming that there was any disabi- 
lity by reason of failure to include the 
jamas in the return, that disability was 
removed by the subsequent filing of the 
supplementary Return. In support of 
this view an analogy was taken from 
S. 78, Registration Act, and in conjunc- 
tion therewith reference was made bo the 
case of Ahdul Khan v. Mchcr AH (5). 
But the two cases are not on tlio same 
footing, and there is danger in applying 
an analogy borrowed from another Act. 
In the case of the Registration Act the 
defect is of a formal character, whereas 
in the case of the Cess Act it is some- 
thing more than that purj)oso underlying 
S. 20 of tlio latter Act being apparently 
to imposo a disability upon those who 
ovado cess by not making a true return. 
Moreover, as already stated, the omission 
was in this instance not made good dur- 
ing the pendency of the suit hut in the 
appellate stage. The result tliorcfore is 
that the appeal succeeds upon the first 
contention as regards the effect of the 
compromise decree, and fails ui)on the 
other point. The judgments find decrees 
of the Courts heknv are accordingly set 
aside and in lieu thereof we direct that 
the plaintiff’s claim stand dismissed in 
respect of the four jotos chha, ja, jlia and 
ena, and bo decreed in respect of the re- 
maining six jotos at the rate claimed by 
the plaintiffs. The a])pellants will get 
three-fifths of the costs throughout, and 
the respondents the remaining two-fifths. 

Mitter, J. — I agree with my learned 
brother in the conclusion ho has arrived 
at on both the points urged before us by 
the appellants. With regard to the first 
point taken, namely, that the Courts be- 
low erred in law in regarding the com- 
])romise decree which was passed in Rent 
Suit No. 1298 of 1890 as a decree made 
without jurisdiction and in granting to 
the plaintiffs a decree not at the rate 
arrived at by the compromise but at the 
rate admitted by the defendants, the 
contention of the appellants seem to be 
well founded and must prevail. The 
compromise decre e, it is said, oont ra- 
■ 6 , '( 1899 ) 26 Cal 712 . 
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venerl the provisions of S. 29, Ben. Ten. 
'Act inasmuch as the ront which was 
jif^reed to was in excess of more than 2- 
aiinas in the rupee and tliis was in res- 
])Oct of the holding which was an occu- 
pancy-holding carrying a money-rent. In 
a previous case, namely, in the case of 
Mohammed Hossein Chowdhuryw.Khana 
Kazi (2) it was hold by mo (Mullick, J. 
concurring) that a compromise decree 
passed in contravention of the provisions 
of S. 29, Ben. Ten. Act cannot be trea- 
ted in a subsequent suit between the 
samo parties as without jurisdiction and 
a nullity but , is operative and binding 
until vacated by appropriate proceedings, 
ft was argued on behalf of the respon- 
dents that a compromise decree cannot 
1)0 placed upon a higher footing than a 
mere agit)cment of the jiartics and that 
same infirmity which atfcacdies to an ag- 
reement would attacli also to an agree- 
ment which has merged in a decree of a 
Court. That may be conceded. But tho 
question still remains that a compromise 
decree is to bo vacated by appropriate 
proceedings within the time proscribed 
under tho Limitation Act. Tho compro- 
mise (Iccrco is as much binding between 
tho ]>artios as a decree on contest. That 
was laid down so far back as in tho year 
1890 in tho case of South Auicricau and 
Mexican Co, (6). It operates as an estop- 
pel by judgment in tho samo way as a 
decree on contest. So long as this com- 
promise decree is not vacated it is bind- 
ing as estoppel between tlio parties. That 
being so, tlio Courts below wore wrong 
in not decreeing ront in respect of thoka 
:ind una jotes at the rate claimed by tho 
plaintiffs on tho basis of the comproniiso 
decree in tho suit of 1890. 

With regard to tho second point taken 
I agree that tho contention of the appel- 
lants must fail. S. 20, Cess Act (Act 9 
of 1880) operates as a liar to the plain- 
tiffs realising rent in rospcct of tho four 
jotes chlia, ja, jlia and ona. It is argued 
tui behalf of the appollants that S. 20 
cannot take away a right which exists 
independently of any provision of tho 
CesH Act. It is said that admittedly the 
plaintiffs are proprietors of the estate 
under which tho tenancies are situated 
and that it is his right as a proprietor 
that entitles them to get rent and 8. 20 
merely imposes a bar wliich may jbe re- 

"MISM)* I Oh. 37=64 L T Ch 189=rl2 B 1= 
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moved at any stage of a proceeding 
whether in the course of a suit or in the 
course of an appeal arising from thd suit. 
I am unable to accept this contention 
for tho language of S. 20 suggest that 
every holder of an estate or tenure in 
respect of which a return has been made 
as required by the Gess Act shall be pre- 
cluded from suing for or recovering any 
ront whatsoever unless it bo proved that 
the holding or tenure for the «rent of 
which the ront is claimed was created 
subsequently to the lodging of such re- 
turn ... in cases whore the holdings 
have not been mentioned in the return 
filed. In this case Boad Cess Boturn 
which was before the Court was filed in 
tho year 1905 and it is conceded that 
that return which was filed long prior to 
the institution of the suit did not con- 
tain any mention of the four jamas in 
question. This point was raised before 
the Court of first instance which over- 
ruled tho contention of tho defendants on 
the ground that tho omission might have 
been duo to inadvertence. Whatever the 
reason for tho omission might be the 
strict provisions of 8. 20 render it Im- 
possible for tho plaintiffs to sue for re- 
covery of rent unless it is established 
that in tho return filed before the insti- 
tution of the suit these holdings wore 
mentioned. It will not certainly bar the 
plaintiff's riglit to recover rent for all 
time to come if the plaintiffs can ‘ place 
before tho Court in any subsequent pro- 
ceeding Boad Cess Beturn which would 
include these holdings. But in the pre- 
sent case before the Court of first in- 
stance no return other than the return of 
1905 was exhibited. Therefore tho Court 
had not before it any document in tho 
nature of Cess Boturn which contains a 
mention of these holdings. For these 
reasons as I have already said, I agree 
with my learned brother in making tho 
order which ho has made. 

S.N./r.K. Decree set aside, 
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S. K. Ghose, J, 

Nagenbala Dasee — Plaintiff — Appel- 
lant. 

V. 

Sridam Mahato and others — Defen- 
dants — Bospondents. . • 

Second Appeal No. 2316 of 1929, Deci- 
ded on 18th June 1931, against decree of 
Dist. Judge, Midnapore, D/- 3-7-1929. 
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• (a) Bengal Tenancy Act (1885)i S. 3 (5) — 
Suit for price of wood contracted to be sup- 
plied by tenant to landlord over and above 
rent ii suit for rent. 

Where by a compromise, a tonanti binds him* 
self to supply to bis landlord certain quantity of 
wood over and above the rent of his land, a suit 
for the price of the wood so deliverable is a suit 
for rent, as the wood something deliverable 
in kind by the tenant ta his landlord on ac- 
count of the use or occupation of the land held 
by the tenant. [P 71 C 1] 

(b) Ci4a P. C. (1908), S. 11 —Rent luit- 
CoBipromtte In former suit superseded by 
another compromise — Decision based on 
former compromise does not operate as res 
judicata in subsequent suit. 

A decision given in a rant suit based on a 
compromise does nob operate as res judicata in 
a subsequent rent suit whore the compromise on 
which the prior suit was based has in the mean- 
while been superseded by another compromise 
between the parties. [P 71 C 1] 

(c) Civil P. C. (1908). S. 11— Waiver. 

If a parly does not put forward a plea of res 
judicata, be must bo taken to have waived it and 
to have intentionally invited the Court to de- 
cide the case on the merits lAlli 1929 Gal 163, 
Re/. [P 71 C 11 

(d) Bengal Tenancy Act (1885), St. 29 and 
113 — Enhancement of rent effected by com- 
promise — Ss. 29 and 113 do not apply. 

Although an enhancement of rent might bo in 
coutravention of the provisions of S. 29 still 
when .such enhancoment is efiectod by a compro- 
mise which is embodied in a decree, it operates 
as an estoppel by judgment. Ss. 29 and 113 
have no application where enhancoment is made 
under a compromise whereby the status of the 
tenancy is raised: AIR 1932 Cal 165 and d Pat 
LJ eei.Ref, [P72 C2] 

Panchanan .Ghosh and Durgadas Bay 
— for Appellant. 

Pramathanath Banerji — for Res- 
pondents. 

Judgment. — This litigation has come 
to this Court uuder the following cir- 
cumstances. There is a tenure hold by 
certain Kalamuris, who gave an ijara to 
one Surabala and subsequently to the 
plaintiff. Under this tenure, there is an 
under-tenure held by the Mahato defen- 
dants. The suit lands are in mouza 
Barasole, which is included % within the 
undpr-tenure. In 1907 the Record of 
Bights was finally published and there- 
in the defendants were recorded as un- 
der-tenure holders in respect of the lands 
of mouza Barasole, at a rental of Rupees 
llS-ld-O. As Surabala, the then ijaradar, 
brought a rent suit in 1909 and obtained 
decree at the rate of Rs. llB-14-0. In 
lO-lO, the present defendants brought 
title suit — T. 8. No. 200 of 1910 — in 
order to have the rent decree set aside. 
In that suit, there was a compromise by 


whioli the parties agreed that the rent 
for the under-tenure would bo Rupees 
118-14.^., and that, on account of the 
jungle land, the defendants would supply 
15 cart loads of sal and other kinds of 
wood for fuel annually. Thereafter the 
plaintiff brought Rent Suit No. 2274 of 
1922, consolidating the claim for rent in 
respect of the aforesaid cash amount and 
of the wood. 

The Court held that the two claims 
could not be so consolidated and that in 
respect of the claim for wood, the plain- 
tiff was to seek for remedy in a regular 
civil suit. Then the plaintiff brought 
Money Suit No. 383 of 1925, claiming 
supply of wood for the jungle lands for 
1330 and 1331 B. S. In that suit, there 
was again a compromise, by which it was 
settled that, instead of wood b6ing sup- 
plied as fixed by the compromise decree 
in Title Suit No. 200 of 1910, the defen- 
dants would supply 8 cart loads of sal 
and 7 cart loads of other kind of wood. 
The suit was accordingly decreed in 
terms of tliis com[>i’orniso. Then the 
plaint iff brought the present suit No. 521 
of 192(), claiming wood for the years 
1332 and 133311. 8. The defence denied 
the finding of the solenama as aforesaid 
and also alleged undue iiifluoiico. But 
the denial was not seriously pressed and 
undue influence was also not proved. 
The furtlior defence was that the con- 
tract to supply wood as aforesaid was 
illegal and wholly void. The Munsif 
look this view and liold tliat, by this 
contract, there was an (mhaiicument of 
rent contrary to S. 113, Ben. Ten. Act, 
and it was in the nature of a»i abwab. 
In that view, the Munsif dismissed the 
suit. An appeal was taken to the Dis- 
trict Judge. But he held that the suit 
was based on a contract and as the 
learned Munsif had Small Cause Court 
powers up to Rs. 250, the appeal was in- 
competent. Against that judgment, the 
plaintiff has filed this second appeal and 
also an application under S. 115, Civil 
P. C. Both these matters are before me. 

The first question is whether the 
learned Judge in the Court of appeal 
below is right in holding that the suit is 
not a suit for rent. If the suit was for 
rent then the decision of the learned 
Judge was wrong and the appeal should 
have been heard by him on its /noi;^tK. 
Now, the present claim is based on the 
compromise decrees made in the afore- 
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said suits in 1910 and 1925 respectively. 
'.The terms of the first compromise (Ex. 2} 
show that the tenants bound themselves 
to supply to their landlords so much sal 
and other wood annually from the jungle 
lands of the mousso^ It cannot be gain- 
said that this is ront oven in the restric- 
jtod sense of 01. (5), S, 3, Ben. Ten. Act 
•of 1885. Obviously it was something 
'(lolivorable in kind by the tenants to his 
landlord on account of the use or occu- 
pation of the land held by the tenant. 
As against this, there are some observa- 
tions in the judgment (Ex. 4) of the rent 
appeal arising out of Ront suit No. 2274 
of 1922. There it is remarked as follows: 

“As to 15 cart Joads of fuel, I fully agreo with 
Cho conclusion arrived .at by the lower Court. It 
is clcarly'not rent, not being .. amalgamatod 
with rent and payable in kisis. Jf the plaintiff 
can at alf recover it, ho must seek his remedy 
in a regular civil Court and not in a rent Court/’ 

It may bo that this only decides that 
the claim on account of tlie supply of 
iwood is not rent in respect of the same 
diolding, of which the casli rent of 
jlls. llH-14-0 is payable. But even as- 
.suming that there was a clear decision 
that the claim was not one of rent, it 
can liavo no elToct as res judicata against 
the plaiutill’ l)OCiiuso the j)artiGS later on 
•came to another compromise (vide Ex. l) 
dated 14th Soptomher 1925, and this was 
embodied in the decree of 2l8t October 
,1925. By this compromise the tenant 
bound himself to supply H cart loads of 
isal and 7 cart loads of <jther kinds of 
iWood annually. It has been held that if 
ja party does not put forward a ])lea of 
,ros judicata, ho must he taken to have 
.waived it and to have intentionally in- 
.vited the Court to decide the case on the 
merits: see the case of Rajani Kumar 
Mitra v. Ajamaddin Bhuiya (l). 

The question that next arises is whe- 
ther this claim for the supply of wood is 
lawfully payable or deliverable. The 
trial Court held that it was not. The 
learned advocate for the appellant has 
Contended that this position is not ten- 
able in view of the fact that the oom- 
])romi3e has merged in the decree, I 
consider that this argument must pre- 
vail, because I feel that 1 ought to fol- 
low the decision in the case of Jshan 
Chandra v. Moomraj Khan (2) which 
disse pted from the case of Sarjugsharan 

^ . A I B 1929 Cal 168=114 10 129. 

2, A I B 19a6 Cal 1101=97 I 0 770, 


Lai V. Duhhit Mahato (S). .The former 
case has been followed in the case df 
Krishnalal Sadhu y. Pramila* Bala 
Dasi (4) and in a still later caee namely 
that of Oirischandra Singha v. Maham^ 
mad Bausan Mian (5), In this last 
case, it was held that although an en- 
hancement of rent might be in contra- 
vention of the provisions of S. 29, Ben. 
Ton. Act, still, since the* compromise by 
which the enhancement was effepted was 
embodied in a decree, it operated as an 
estoppel by judgment. But even apart 
from this question, it seems to me that 
it cannot bo said that the stipulation as 
to supply of wood which was effected by] 
the compromise was illegal in view of 
S. 113, Ben. Ten. Act, and was in the 
nature of an abwab. The rent was en-. 
hancod by the Record of Bights in 1907 
and tlio compromise took place in the 
suit of 1910. But the terms of the com- 
promise show that the status of the ten- 
ancy was being raised. The tenancy was a 
temporary one, but by the compromise, 
it was stated tliat the rent would not be 
enhanced nor would the tenant be liable 
to pay additional rent for any increase 
of area. Tho learned Munsif observed 
that there was really no occasion for 
enhancement of rent only three years 
after the previous enhancement of 1907. 
But that could not prevent the parties 
from coming to such a compromise in the 
suit of 1910. The learned Munsif fur- 
ther observed that tho revenue officer 
might settle a higher rent at the time of 
thf 3 next settlement, as tho inouza in 
question was within Government khas 
inehal. But that again could not pre- 
vent an arrangement from being binding 
as between the tenant and his uqder 
tenant. 

On this point, see the case of Tayefa 
Khatun v. Surendrahumar Sen (6). That 
in these circumstances, S. 29 or S. 113,j 
Ben. Ten. Act, has no application derives; 
support from the case of Bampadarath\ 
Singh v. Sohrai Koeri (7), which I think 
applies to the facts of the present case, 
in any case as the learned advocate for the 
appellant has pointed out, the'later com- 
promise of 1925, was certainly more than 
15 years after the previous settlem ent of 

3. (l913)'i8Tcr8b9. 

4. A I R 1928 Oal 518=114 1 0 058=55 (3al 

1315. 

5. A I B 1938 Cal 66. 

6. A I B 1932 Cal 165=188 I 0 99=59 Oal 26. 

7. (1919) 4 rat L J 667=52 I 0 20. 
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1907. This compromise was embodied in a 
decree and it is upon this decree that the 
' present claim is based. On these grounds 
I think that it must be held that the 
present suit is one for recovery of rent. 
Consequently there was an appeal to the 
District Judge. I therefore reverse the 
decision of the lower appellate Court and 
remand the case for hearing on merits. 
The present appeal is allowed with costs. 
No order is necessary on the application. 

K.R./b.K. Order accordingly. 

A. 1. R. 1933 Calcutta 72 

Guha and M. C. Ghose, JJ. 

Provabati Debya and others — Plaintiffs 
— Appellants. 

V. 

Sarojini Devi and others — Defendants 
— Respondents. 

Appeal No. 3051 of 1930, Decided on 
11th May 1932, against appellate decree 
of Dist. Judge, Pabna, Bogra, D/- 22nd 
August 1930. 

(a) Will — Construction — - Absolute estate 
granted to daughters of testator. 

A devise in general terms, where the testator 
simply intends that the esiate shall 'vest in the 
daughters in the event of the widows not exer- 
cising their power of adoption, without the ad- 
dition of Words of inheritance, will pass the 
entire estate of the testator, unless a contrary 
intention appears from the context. 

A clause in a will ran as follows : *‘[f you 
do not exercise the right to adopt given, both of 
you shall enjoy my properties, and on }onr 
death, all the properties shall vest in my two 
daughters. The said two daughters shall live in 
my homestead and shall perform the devsheba 
and other ceremonies. If they do not do so, 
whoever shall perform the said sheba, etc., the 
properties shall vest in him." 

Held : that the testator intended to give the 
daughters an absolute estate. [P 72 G 2, P 78 G 1] 

(bJL Hindu Law — Will — Daughters — Pre- 
sumption. 

There is no presumption in regard to a daugh- 
ter that in every case she takes loss than what 
would be taken by a male [P 73 G 1] 

(c) Will — Construction — Absolute estate 
conveyed by words — Words cg^nnot be cut 
down by supposed presumptions. 

When the words in a will convoy an absolute 
estate they cannot be cut down by any supposed 
presumption. Such presumption only arises 
when the document is uncertain or ambiguous. 

[P 73 C 1] 

(d) Will — Construction — Meaning of testa- 
tor is to be found out from document as 
whole. 

In construing a will, one has to try and find 
out the meaning of a testator, taking the whole 
of the documerit together and to give effect to 
his meaning. The primary duty of a Court is 
to ascertain from, the language of the testator 
what are his intentions. [P 73 0 1] 
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(e) Deed — Construction— Decision in other 
cases do not afford sufficient guidance. 

In matters of construction of documents, deci- 
sions in other cases, do not and cannot afford 
sufficient guidance. [P 73 G 1} 

Badha Binode Pal and Prem Banjan 
Bai Choudhury — for Appellants. 

Sitaram Banerji — for Respondents. 

Judgment. — This is an appeal by the 
plaintiffs in a suit for possession on 
establishment of title to the properties 
mentioned in the plaint. The plaintiffs' 
claim based on their right of inheritance 
as the agnates and reversionary heirs of 
one Krishna Sundar Adhikary, was resis- 
ted by the contesting defendants in. 
the suit. According to the defendants, 
Krishna Sundar died leaving a will, under 
which his daughter Kumudini.got an 
absolute estate in the properties in suit, 
and the plaintiffs could not hdvo any 
title to the same. It may be mentioned 
that the first throe defendants are tho 
daughters of Kurnudini, while defendant 
4 is tho husband of defendant 1. The 
clause in tho will of Krishna Sundar^ 
most material for the purpose of the 
decision of this case is tho sixth, and it 
runs as follows ; 

“ If you do not exorcise the right to iidopL 
given, both of you shall enjoy my proporLics, 
and on your death, all the properties shall vest 
in my two daughters. Tho said two daughters 
shall live in my homestead and shall perform- 
the devsheba and other ceremonies. If tho> do 
not do so whoever shall perform tho said sheba 
&c. the properties shall vest in him." 

The Courts below havo differed in tlio- 
construction of this clause in tho will. 
According to the loariied Subordinato 
Judge in the trial Court, no absolute 
right to the properties was confeLi-od by 
the will to Krishna Sundar's daughter. 
The learned District Judge, in tho Court 
of appeal below, has however held that 
an absolute title had vested in the 
daughter of Krishna Sundar, and in tiiat 
view of the case the plaintiffs’ suit has 
boon dismissed. The decision of the 
Court below has been challenged by tho 
plaintiffs appellants; and it has boon: 
urged on their behalf that the construc- 
tion placed by the Court below upon 
01. 6 of the will, which has been sot out 
above, was erroneous. 

Tho will before us is a very simple, 
document. The testator gave life estntesj 
to his two widows: the widows werej 
given the power of adoption, which- wj^sl 
not exercised. On failure of adoptioxij 
by the widows, tho testator’s properties 
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vested in the daughters. Upon the find- 
■ings arrived at by the learned District 
Judge, the daughters lived in the testa- 
tor’s homestead and carried on debshoba 
iis enjoined by the father for a pretty 
•long time. The only question arising 
.’upon the finding so arrived at, is who- 
Itlier tliore was intention in the testator 
jto give the daughters an absolute estate, 
and that question must, upon a plain 
^'eading of Cl. 6 of the will, be answered 
!in the affirmative. It is well settled 
;now that there is no presumption in 
^regard to a daughter that in every case 
•she takes loss tliari what would be taken 
jby a male. *Whon, in a case like the 
present, there are words convoying an 
labsoluto estate, they could not bo cut 
Idown by any supposed presumption, such 
{presumption only arising when the docu- 
iment is uncertain or ain))iguoiis. The 
jrule of construction in the case of a will 
!is very well known. One lias to try and 
|lind out the meaning of a testator, taking 
jthe whole of the document together, and 
ito give elToct to his moaning, fn all 
leases the primary duty of a Court i.s to 
jjiscertain from the language of the testa- 
.tor what are his intentions. A devise in 
general terms, as in tlie i)resent case, the 
testator simply intending that the estate 
shall vest in the daughters in tJie event 
!ol the widows not exorcising tlieir power 
!of adoption, without tlie addition of 
iwords of inheritance, will pass tlio entire 
estate of the testator, unlevsa a contrary 
intention appears from the context. 
Taking those principles of general appli- 
cation, as our guide in the matter of 
construction, wo liavo no hesitation in 
coming to the only xiossiblo conclusion 
tliat the will of Krishna Sundar Adhicary 
conferred an absolute right on his 
daughters. 

Kelianco has been placed on behalf of 
the appellants before us, on the decisions 
of this Court in Surendra Nath v. Saroj 
Bandhu (l) and Ilara Kumari Dasi v. 

Chandra Sarkar (2), for the pur- 
'pose of construing the will before us. 

I 111 matters of construction of documents, 
decisions in other cases, do not, and can- 
not afford sufficient guidance; and the 
cases to which our attention has been 
drawn do not lay down any princii)le of 
general application, or any rule of con- 
i^yiction other than those to which ro- 

1 .'TTr 1921 Oft] 408=70 I CTSS. 

2. (1908) 7 C L J 640=12 OWN 412. 


feronce has been made above. In our 
judgment, the decision arrived .at by the 
Court of appeal below is right, and must- 
accordingly be affirmed. The appeal 
fails, and it is dismissed with costs. 

R.M. Appeal dimmed. 
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Rankin, 0. J. and 0. 0. Ghose, J. 

Aktar Hossain and others — Appellants.. 

V. 

Sm. Husseni Begam and othersr*-^Re^- 
pondents. 

Appeal No. 511 of 1930, Decided on 
let March 1932^ against original order of 
Second Addl. Sub- Judge, Dacca, D/- 2Stb. 
August 1930- 

(a) Civil P. C. (1908), O. 17, Rr. 2 and 3— 
Suit decided on evidence of plaintiff and de- 
fendant in absence of plaintiff — Judgr- 
should act under R. 2 — If suit is dismissed, 
decree is ex parte within Civil P. C. (1908),. 
O. 9. 

Where in the absence of the plaintlfl a suit 
has been decided on morits upon some evidence 
given by the plaintiff and the evidence given by 
the defendant, the right of appeal depends upon* 
what the Court did and not upon what the Court 
should have done. In such a case the Judge is 
not entitled to act under B. 3 but should act 
under B. 2, 0. 17. Where however in such a 
case he dismisses the plaintiff’s suit on merits 
the decree of dismissal made is ex parte within 
O, 9 : (Casea referred). [P 74 C l,2l 

(b) Civil P. C. (1908), O. 9, R. 13-Plain- 
tiff’s strenuous attempt to get witnesses tO' 
Court is sufficient cause. 

Where the plaintiff wa? doing his best and, 
acting ver)’ strenuously in collecting hiswitnes' 
ses and bringing them in Court and was there- 
fore late in attendance and his suit was dis- 
missed on merits in his absence under 0. 9, 
B. 13, ho need not be debarred from having his 
remedy, although in a wrong headed and muddle 
headed way ho was doing hi.s best to have bis- 
witnesses in Court and his suit should be res- 
tored. [P 74 C 2] 

Jotindra Nath Sanyal — tor Appel- 
lants. 

Abdul AH — for Respondents. 

Rankin, C. J. — In this case there was 
a suit brought by the plaintiff to sot 
aside a compromise decree which had. 
been entered into on his behalf by his 
mother when he was a minor. The decree 
was in September 1926, the plaintiff at- 
tained majority in 1927 and the eveiita 
that we are concerned with happened in 
January and Fel)ruary 1930. The suit 
was in the Court of the Additional Sub- 
ordinate Judge of Dacca. On Slst Jayiu- 
ary 1930 the plaintiff wanted time bo.- 
cause of communal clistu ’bance in the 
town and he was given time till nexD 
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day. Then he ‘filed a i)etition saying 
tliat his pleader had not come to Court 
and li6 was given an adjournment till 5th 
February. On the 5th he filed another 
petition asking for examination of a wit- 
ness on commission. The Judge was not 
willing to give him an adjournment on 
that ground though he was prepared, if 
necessary, to. consider whether that 
should be done during the trial. Conse- 
•quently on '6th February the suit was 
taken up. The plaintiff was examined 
but his examination was not concluded 
and as it was late in the day the suit 
■was adjourned to the next day. There 
seems to be ho doubt thaft the plaintiff 
had not been attending diligently to this 
matter and when the suit was called on 
•on the 5th he made up his mind to do 
what ho could and it seems and we ac- 
cept it as a fact that to get his witnesses 
he went off that very day to the dis- 
trict of Mymonsingh and came back 
with some witnesses on the morning of 
the 6th ; but ho must have been some- 
thing like an hour late in attending the 
Court because the learned Subordinate 
Judge waited 10 minutes and then took 
some evidence and then dismissed the 
suit on the merits. 

The plaintiff applied to have the suit 
restored and the first question is whe- 
ther he was entitled to do that or whe- 
ther his only remedy was to appeal from 
!the decree. I confess there is a good 
Ideal to bo said in favour of the view 
that where a suit has boon decided upon 
some evidence given by the plaintiff and 
the evidence given by the defendant the 
right of appeal depends upon what tho 
Court did and not upon what the Court 
should have done and on those lines 
there is a good deal to be daid in favour 
of the view that the proper remedy is by 
way of appeal. It seems however that, 
in a number of cases a different view has 
been taken not always in cases exactly on 
alljours. Cases where a different view has 
in substance been taken are tho cases of 
Enatulta Basunia v. Jiban Mohan Boy 

(1) . Bam Charan Lai v. Bagubir Singh 

(2) and Shashi Bhusan Kumar v. Dwarha 
Prosad Marwari (3), and in other cases. 
It see ms qui to clear th at the learned 

1. A I 11 19U Cal 360=4rCal 9rS = 23 1 0 
769. 

a: A I R 1023 All 651=46 All 618 = 76 I C 
887 

3. A I R 1922 Pat 2=6 P L J 313 = 61 1 0 
397. 
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Judge was not entitled to act under 
R. 3, 0. 17, Civil P. 0., but he, it seems, 
should have acted under R. 2 of that, 
order and as be dismissed the plaintiff's 
suit T am disposed to treat it on the line, 
of the authority to which I have re- 
ferrod, as tliough tho decree of dismissal! 
had been a decree made ex parte. The 
plaintiff's evidence liad not been com- 
pleted and tho suit was dismissed in hisj 
absence. So although tho learned Judgoi 
has wrongly proceeded to call the defen- 
dant's evidence, I think we may treat it 
as a case coming within 0. 9. 

That being so, the question is whether 
there is sufficient cause for *th 0 plaintiff 
being late. Now, in a sense there is not 
sufficient cause because tho plaintiff 
ought to have done his work of collect- 
ing his witnesses earlier and ho <Lught to 
have got before the learned Judge 3ooner| 
than he did. But it is evident that the 
man was doing his best and acting very 
stremionsly in collecting his witnessesj 
and bringing them in Courton tlje morn- 
ing of the Gth and 1 do not think that 
wo arc debarred l)y terms of 0. 9, R. 13, 
Civil P. 0., from giving him his remedy 
when in a wrong-headed and muddle- 
headed way he was doing his best tu| 
have his witnesses before tho Court. 
That being so, I am of opinion tliat wo 
ought to allow the appeal, sot aside the 
decree dismissing tho plaintiff’s suit and 
direct that the plaintiff’s suit b(5 res- 
tored. I think however tliat tho appel- 
lant ought to pay tho respondents’ costa 
of this appeal but we do not make it a 
condition precedent. We assess tho 
hearing-foo at three gold rnohurs. There 
will be no order for costs in tho Court 
below on the application. 

C. C. Ghose, J. — I agree. 

K.N./R.K, Appeal allowed, 

A. I. R. 1933 Calcutta 74 

Mukerji and Bartley, JJ. 

Banga Chandra De and others — Appel- 
lants. 

V. 

Sm. Menaka Sundari De — Respon- 
dent. 

Appeal No. 108 of 1930, Decided on 
15th Juno 1932, against original decree 
of Dist. Judge, Chittagong, D/- 17th 
March 1930. 

Probate and Administration Act (iBfibl), 
St. 50 end 69 — Only tomeportont mentioned 
at relativei of tettetort — Namet of tome 
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relative! omilted — OmUsion amounts to 
• sufficient defect so as to revoke probate. 

It is the duty of the person applying for grant 
of probate to bring to the notioo of the Court 
who arc the persons who prima facie have a 
olaim on the estate. Where the applicant only 
mentions the names of/some persons as having 
such claim but omits to mention the names of 
other relatives having claim on the estate of 
che testator and in consequence of the omission 
they arc not cited, the proceedings are radically 
defective in substance. The failure to mention 
the existence of the relatives and to have them 
represented and cited is defect sufficient to re- 
voke the probate. 

The person to whom probate is granted under 
such circumstancos cannot contend that a long 
scries of years have elapsed from the grant of 
probate and it would ba well nigh impossible 
to prove the will ity reason of lapse of time, 
death of parties and witnesses and destruction 
of records, as the difficulties could have been 
avoided by prudent action on his part: A I li 
11131 Crt*713 and A 1 U 1928 P G 2, Foil. 

[P 7G C 1] 

Narendra Kumar Das — for Appel, 
lants. 

Chiiyidra Srkhar - for 

Judgment.- —Tho will conoornod in 
this case is to liav'' hoon oxecu- 

tod by one llisliiiu l')o on 17Lh 

Soptemhor IHHrt. lie died about a month 
after, leaving* a ])rofcher named Ham 
Oobiiula l)n and a widow, a widowed 
sister and lln'oe infant daiiji'litors who 
wore tlien rcsidin^^ with their mother in 
tlio lioiise of Ram (Johinda. On 17th 
December 1HH9 Ham Gohinda as executor 
made a petition fof probate p,dvinj^ in 
the petition tlio names of tiic widow and 
the widowe<l sist(3v and stating that they 
wore under the will entitled to enjoy the 
profits of the estate left by (^ani’a 
Charan and also sayini* tliat his own son 
Jagatbandhu was the owner of the said 
property by virtue of the will. Cita- 
tion was issued on the widow and the 
widowed sister. There was no contest 
and on the other hand there was a peti- 
tion purporting to have been made by 
the widow and the widowed sister con- 
senting to the grant. On 11th August 
1890 letters of administration w'ero 
ordered to issue on tlio footing that 
there was no opposition, but there was 
prima facie proof of the will, and that 
the applicant was a legatee under the 
will. There is some doubt however 
whether the grant was of letters of ad- 
ministration or of probate, because in 
4he' order by which the grant was issued 
it was said that letters of administra- 
tion were to issue, while an endorsement 
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in the order sheet of the case^. states that 
it was probate that was giranted. 

Ham Gohinda died soon aft^*, and 
thereupon his son Jagatbandhu applied 
for lexers of administration on dth 
December 1890, and obtained the same 
on 28th January 1891. The records of 
this case have been destroyed and there 
is nothing to show what proceedings 
iooic place in it. On 19th December 
1928 Menaka Sundari, one of the daugh- 
ters, applied for revocation of the pro- 
bate and the Istters^of administration, 
obtained respectively by Bam Qobinda 
and Jagatbandhu. The main ground 
alleged was that the three daughters had 
no notice or knowledge of the cases and 
that though they were infants, no guar- 
dian had bean appointed on their behalf, 
nor any citation issued, so far as they 
wore concerned. The Judge has upheld 
the objection and revoked the grant. 
The sons of Jagatbandu have preferred 
this appeal and Menaka Sundari is the 
respondent. We called upon the appel- 
lants to produce the probate and the 
letters of administration but they have 
not been produced, it being said that 
they cannot be found. 

As regards the probate it has been 
argued before us on behalf of the appel- 
lant that no citation was necessary be- 
cause S. 62, Probate and Administration 
Act (oof 1881) which states what the 
petition for probate or letters of ad- 
ministration wdth the will should con- 
tain does not require the names of the 
relatives of the testator to he given, 
while S. ()4 which deals with the con- 
tents of a petition for letters of adminis- 
tration on the footing of intestacy ex- 
pressly requires such particulars to bo 
given. There is no force in this conten- 
tion because though there is this diiTer- 
once between the two sections, which 
merely describe what the respective peti- 
tions should contain, 8. 69 says; 

sball be lawful for the District Judge or 
District Delegate .... to issue citation caJliog 
upon all persons having or claiming to have any 
interest in the estate of the deceased to come 
and BCQ the proceedings before the grant of pro- 
bate on letters of adniinistraiion," 

and S. 60, Ulus, (b) sho^s that a grant 
made without citing parties who ought 
to have been cited is fit to be revoked. 
It cannot bo seriously urged that« it is 
not the duty of the applicant to bring 
to tlie notice of the Court who are the 
persons who prima facie have a claim on 
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the estate. If the applicant says in his 
petition, as the applicant in the present 
case dwl, that the widow and the widow- 
ed sister were such persons and omitted 
to state that there were three minor 
jdaughters left by the testator and in con- 
isequence of the omission they were not 
cited the proceedings were radically de- 
fective in substance. 

Arguments were then advanced on be- 
half of the appellants to show that a long 
series of 3 ’^eara have elapsed since the 
probate was granted, and so it would be 
well nigh impossible to prove the will 
at this distance of time, that the daugh- 
ters had in fact knowledge of the pro- 
ceedings and that as they were living 
under the guardianship of their mother 
who herself was cited and had appeared 
and consented to the grant, no other 
result would have followed oven if they 
liad been cited. We agree with the 
findings of the Judge that it has not 
been proved that the respondent was 
aware of the will at any time before 
when she alleges she came to know of it 
or has taken any benefit under it or that 
the estate has been dealt with in a way 
inconsistent with its being joint family 
property. It is not necessary to go into 
the question whether the widow or the 
widowed sister was duly served or whe- 
ther the consent -that purported to be 
given by them was really their consent 
because the failure to mention the exis- 
tence of the daughters and to have them 
represented and cited was a defect sufTi- 
ciont to revoke tlie probate: see IIai~ 
mabati Mitra v. Kunja Mohan Das (l), 
and the cases cited in it. The other 
arguments noted above are mostly mot 
by the observation of their Lordships of 
the Judicial Committee in the case of 
Bamananda Kuer v. Kalaxoati Kuer (2) 
jby which very similar arguments wore 
loverruled and which were as follows: 

I “And as against the difficulties jn the dofen- 
jdant's way by reason of lapse of time, death of 
IpartiM and witnesses and destruction of records 
lit has to bo remombored that much of it might 
have been avoided by prudent action on the 
part of the propoandor e.g., by taking proper and 
necessary steps to have the will proved per tests 
in the presence of an independent guardian for 
the infant daughters.'* 

As regards the argument that the 
mother would have been appointed then 
guardian we are no t prepared to place 

1. A I R 1931 Cal 713=136 I C 2^2. 

2, A I R 1928 V C 2=107 I C li=66 I A 18= 

7 Pat. 221 (P 0). 
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much weight on it. As regards the grant 
of letters of administration to Jagat- 
bandhu it has already been stated that 
the records relating to this matter are 
not available. The appellants have not 
produced the grant ou the allegation that 
it is missing. There is little doubt how- 
ever that the grant was a de bonis grant 
such as is made in favour of a universal 
or a residuary legatee or a now represen- 
tative. The practice in such cases is to 
file a petition disclosing the fact of the 
former grant and to annex the grant if 
possible with the petition. There is no 
reason to suppose that tips was not 
done. Citations have to bo issued, but 
the respondent says sho never got any 
notice of the proceedings, ordinarily her 
own denial would not have been suffi- 
cient, but judging from tlie short inter- 
val that elapsed between tlio grant of 
the probate and tho application for 
letters of administration, we tliiuk wo 
shall not be wrong in supposing that her 
denial is true. 

Tho result is that, in our opinion, tho 
appeal ought not to succeed, it is ac- 
cordingly dismissed with costs, throe' 
gold nmhurs. 

II. K. Appeal dismisscfL 
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Rankin, C. J. and C. C. Giiosk, J. 

Sin, Mirinatini Dassi — Claimant — 
Appellant. 

V. 

Ilarihar De {Iteceiver) and others — 
Respondents. 

Apfjcal No. 415 of 1930, Decided on 
10th March 1932, against original order 
of Dist. Judge, Hooghly, D/- 2iid August 
1930. 

Provincial Infolvency Act (1920), S. 21 — 
House not declared by insolvent as asset — 
Dispute between creditor and insolvent aa 
to whether it belonged to insolvent or his 
wife — House cannot be attached under 
S. 21. 

Where the insolvent has not declared a house 
as an asset, merely because there is a dispute 
between tho creditor and tho insolvent ns to 
whether it bolougod to the insolvent or his 
wife, to pass ail order to attach that house 
under S. 21 ia .an unreasonable proceeding. 

[P 77 C 21 

Oopendra Nath Das and Byonihesh 
Bose — for Appellant. 

Bijan Kumar Muherji and Apxirba- 
dhan Muherji — for Respondents. ^ 
Rankin, C. J. — In this case it appears- 
that one Sarat Kumar Boy presented hia 
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own poMfcion for adjudication in insol- 
vency on 25th September. 1929, and that 
on that dato the usual order was made to 
admit the petition. On 4th December 
a certain creditor who appears to have 
been No. 1 in the list of creditors filed 
by the debtor asked the Court to appoint 
an interim receiver. The Court did on 
tliau day appoint an interim receiver 
and notice of the application was fiivcn 
to the debtor. On 3rd January 1930, 
the same creditor ay^plied to the Court 
for an order upon the receiver directinj? 
him to serve notice on the tenant at 
Calcutta “for ])aying rent of the house 
to him” and for certain other matters. 
It may Jiere be explained that there was 
a certain house at Chandernaf'ore which 
the insolvent’s wife claimed as her own 
slie havin^^ purcluisod it with licr own 
money There was also a liouso in Cal- 
cutta which was the occupation of a te- 
nant with J’oferenco to wliich, as I 
undert.tand thei'c was a claim hy the 
wife under a deed of j^dft from insol- 
vent. Ihit from llio hcvpnninfj tlie posi- 
tion was tliat tlinqe two houses were 
claimed hy Mie wife*. Now tlie creditor’s 
a])plicMtion that Mm vecoiver should ho 
directed to serve notice on tlm ioriaut 
was enliroly a luunih^ss aj^plicai ion. 

r slum Id liave thoufjht Miat tlic recei- 
ver under Iiis ordiiiavy powers would 
Ljivo notice of any claim — if ho thought 
fhore was any claim — to tin*, tenant and 
after that if the tenant ])ai(l any rent 
to Mm wife lie would ho under a liabi- 
lity who7i Mio rect3ivoi' estahKshed that 
Mie properties lioloni^^ed to Mio insolvent 
to pay Muj rent over a^ain. The Ooiivt 
made an o)dei‘ divectinii notice to he 
sol ved uj)on tlie tenant not to pay rout 
to any other person oxcoptint* the recei- 
ver. The tenant was not obliged to obey 
that order at all; merely ho was under 
the risk that if ho paid to a wrong per- 
son he would have to pay twice. That 
being so there was nothing wrong with 
that order even considering the fact that 
Mio wife had not been a party. The 
order was merely for giving a notice to 
the tenant such as the receiver might 
perfectly well issue without any order 
from the Court. Then the matter pro- 
ceeded and the creditor asked the Court 
for attachment of the house of the peti- 
tioner for insolvency purchased in the 
bgnami of his wife. What this proceed- 
ing w^as supported to be I confess I did 


not af first understand, but it has been 
explained to us that it was supported jo 
have been made under 8. 21, Provincial 
Insolvency Act. If so I can only say 
that it was an abuse of the section. 
That is a section which gives powers to 
the Court which it may exercise at the 
time of admitting the petition and at 
any other time. It may, for instance, 
order the debtor to give security for his 
appearance if he is expected to abscond; 
that might be a reasonable thing to do. 
In the same way it may order the attach- 
ment by actual seizure of the whole or 
any part of the property in the posses- 
sion or under the control of the debtor 
cxcopting such things as are exempted 
from oxecution by the Civil Procedure 
Code; and the proviso is to the effect that 
an order under Cl. (2) is not to be made 
unless the Court is satisfied that the 
debtor with intent to defeat or delay his 
creditors or to avoid any process of the 
Court has absconded or has failed to dis- 
close or has concealed, destroyed or re- 
moved any documents likely to bo of use 
to his creditors or any part of his pro- 
perty. To ajiply that provision to the: 
case of an immovable property where! 
tlie Court knows that the property is 
claimed by the wife and that the peti-. 
tioncr and his wdfo are both saying thatj 
the property does not belong to the in-i 
solvent on the more ground that the in-j 
solvent has not declared it as an' asset; 
is of courso a thoroughly unjust and] 
absurd procedure. 

These summary powers are intended! 
to prevent the debtor from making awayj 
with what is his property; documentsj 
and books of account which might be 
used against his property that he might 
run away with and take away out of the 
reach of the creditors. Merely because! 
there is a dispute between the creditors 
and the insolvent as to whether certain 
property belongs to the insolvent or his 
wife to pass an order to attach a house 
under S. 21 is an unreasonable proceed- 
ing. Property in the possession of thel 
wife and claimed by the wife having 
been attached the wife had only to ap- 
pear before the learned Judge and she 
was entitled to an order cancelling that 
attachment as a matter of right. The 
phrase “property in the possession or 
under the control of the debtor” was 
never intended to apply to a house 
claimed by the wife because the debtor 
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and his wife are living together. Now 
tl^is order having been made, the wife 
.on 29fch January 1930 did apply in sub- 
stance*to have these proceedings can- 
celled. As regards the Calcutta house, 
apparently by- some confusion it was 
thought that the order of 3rd January 
1930, amounted in some way to an at- 
tachment of the rent. In any case the 
lady applied and she was treated as a 
person making a claim. It appears that 
she prayed for an inquiry of her claim 
petition by the receiver and though her 
property had been attached in her ab- 
sence and she wanted the receiver to 
inquire and find out after all it was her 
property she was ordered to deposit cer- 
tain costs before the receiver would 
begin the inquiry. 

Then the claimant filed her salo-decd 
and the receiver appears to have made 
a report on or about 10th June. On 
24th June the lady applied for an order 
directing the receiver not to take delivery 
of possession or reali/o rent of the ])ro. 
raises mentioned in the petition. The 
receiver was directed by the learned 
Judge on the 27th to proceed to Calcutta 
and rcaliiso the outstanding arrears of 
rent and apply a portion towards neces- 
sary repairs. All this was done before 
there was any adjudication as to whe- 
ther this property belonged to the insol- 
vent or not. The tenant was ordered to 
pay the whole of the arrears by a cer- 
tain time. What obligation the tenant 
was under to obey that order I do not 
know. However it appears now that 
the tenant has paid a certain amount of 
rent to the receiver and that that 
amount is now in Court and the tenant 
is apparently continuing to pay his rent 
into Court. Lastly the claimant asked 
that the investigation of the claim mat- 
ter by the receiver be stayed and the 
matter be dealt with by the Court on 
evidence. By an order of 2nd August, 
the learned Judge declared that the 
receiver was already in possession of the 
property and the receiver was directed 
to continue his inquiry into the question 
of ownership. From that order the wife 
appeals to us In my judgment the pro- 
per order is to put the matter back into 
the position from which it never ought 
to have been changed in the absence of 
a proper adjudication as to whether the 
property belongs to the insolvent's estate 
or not. I propose to set aside the order 


of attachment of 13th January 1930; I 
propose to declare that the lady was in 
possession of the Chandernagore house 
and by her tenant of the Calcutta house 
at the time of the insolvency; and I pro- 
pose to declare further that unless and 
until a creditor or the receiver at his 
own risk as to costs brings a proper mo- 
tion before the learned Judge or a pro- 
per suit for a declaration that those two 
houses do not belong to the lady but be- 
long to the insolvent, the possession 
which she originally had is not to be 
disturbed. 

As the tenant of the Calcutta property 
is paying his rent into , Court that 
arrangement for the present need not be 
interfered witli; but unless within six 
W'ceks from today a proper motion 
against the lady is filed before the learn- 
ed Judge or other proper proceedings to 
make a claim on behalf of the estate 
against the lady are instituted, then at 
the end of six weeks tlie lady is to be 
entitled to receive the rent out of Court 
subject to any right that the receiver 
may have to bring a motion to recover 
the money from \wr upon establisinnent 
of title of the insolvent. This appeal 
must succeed v/ith costs against the cre- 
ditor No. 1; hearing fee Lliroe gold 
mohurs. 

C. C. Ghose, J. — r iigrt5e. 

S.n./k.K. Appeal allowed. 
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StJHUAWAUDY AND COSTKLU), JJ. 

Uri floy Ban j an ^en — Phi i n LilT — A p- 
pellant. 

V. 

Mymenstngh Municipality ■ - Dofen- 
dpjits — Respondents. 

Appeal No. 22o9 of 1928, Decided on 
30th June 1932, against the appellate 
decree of First Addl. Sub-Judge, Mymen- 
singh, D/- J3th Juno 1928. 

(a) Bengal Municipal Act (1884), Ss. 85 
and 89— Imposition of personal and property 
tax in same ward it legal. 

As regards the proviso to section prohibiting 
the realiratiou of both kinds of tax in the same 
ward. B. 85 must be read in conjunction with 
S. 89 of the Act. 8. 69 is an exception to the 
general rule stated in S. 65. Where in the same 
ward of a Municipality a personal tax is realised 
from private persons living in that ward as from 
those living in the other wards of the Municipa- 
lity but there being some Government buildings 
in that ward, rates on the values of thdse build- 
ings were realised from Government, in such a 
case there is no contravention of the prevision 
ofB.B5. [P79O2;.P80Ol] 
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(b) Bengal Municipal Act (1B84), S. 7 — 
Personal tax under old Act — Increase in rate 
.^Sanction of Government is not necessary. 

Sanction of Local Government is not required 
for increasing the rate of the personal tax im- 
posed under the old Act. The sanction men- 
tioned in S. 7 rolatcB to the removal of tuxes 
realised under the old Act or to a change of one 
kind of rate to another kind of rate. It has no 
application to an increase of the rate of the old 
tux. [P 80 C 1] 

(c) Bengal Municipal Act (1884), S. 85 — 
Personal tax does not attach to any holding. 

The personal tax imposed under S. 85 does not 
attach itself to any particular holding but it is a 
tax imposed upon a person occupying a holding 
within the Municipality according to “circums- 
tance and property.” [P PO 0 2] 

Amulya CJiandra Chatter ji iind Pro- 
bodli Kuynar Das — for Appellant. 

liameiidra Chandra Hoy — for Respon- 
dents. . 

Judgment. — This is an appeal by the 
plaintiil^, who is a Deputy Magistrate 
and w'as posted in Myrnonsingli during 
the jieriod in suit, against the ordt^r of 
dismissal of liis suit for recovery of 
Rs. IGH (being the amount which accord- 
ing to him ho had to pay to the Mymcn- 
singh Municipality “illegally and in- 
equitably”) ilio amount of tax realised 
from him at the ratc^ of Rs. 9 per quarter 
iluring the iirst two quarters of the year 
lUliO-lii and at tlie rate of R.s. 15 per 
quarter during the last tw'o quarters of 
tlie same year and all the four quarters of 
each of the two following years. Both 
the Courts h(3lo^v have concurrently 
iuiind against tlic plaintilf and dismissed 
the suit. 

The fact.s are that the plaintiff was a 
Deputy Magistrate living in the town of 
Myinonsiiigh arid oiiginally drawing 
Us. dUO a month, liis salary was sub- 
sequently raised to Rs. 500 a month. He 
was assessed originally at the rate of 
Us. 9 per quarter, Ithat is, one per cent, on 
the annual income and from October 1920 
he was assessed at Rs. 15 a quarter it 
being alleged that his salary was Rupees 
500 a iuonfch. The tax realised from the 
plaintiff was what is called in the 
Bengal Municipal Act, a personal tax. 
The points taken in this appeal are the 
following which may bo considered in 
their order. The first is that personal 
tax could not be imposed witliout the 
sanctioh of the Government under S. 8d, 
Bengal Municipal Act (3 of 1884 B. C.). 
This objection is founded on the ground 
t^t in Ward No. 1 where the plaintiff 
resided for the greater part of the period 


in suit there were Government baildinge^ 
which were taxed on their annual valugk 
and in view of the last proviso toS. 85the> 
Municipality had no jurisdiction fo im» 
pose personal tax as well as a rate oh the 
annual value of the holdings in one and 
the same ward. It has also been argue<l< 
that the Municipality could not impose^ 
personal tax without the previous sanc- 
tion of the Local Government under that- 
section. This objection must bo over, 
ruled. The Mymensingh Municipality 
was formed under Act 6 of 1868 which 
empowered it to impose personal tax and 
this form of tax has been imposed since- 
its creation. The Act of 1868 was re- 
pealed by Act 6 of 1876 by Ss. 2 and 7 
by which all impositions made under the 
previous Act were allowed to stand and 
to be considered to be made under that 
Act. Act 5 of 1876 in its turn was re- 
pealed by the present Bengal Municipal 
Act, Ss. 2 and 7 of which make the same 
reservation with regard to the imposi- 
tions made under the previous law S. 85 
of the present Act cuntoinplatos the im- 
position of a personal tax or a rate on 
the annual value of the holdings for the 
first time since the creation of the Mu- 
nicipality. It says that the Commis- 
sioners may, with the sanction of the 
Tjocal Government, impose one or other or 
both of the following taxes: namely, a 
tax upon persons and a rate on the 
annual value of holdings. It has no re- 
trospective effect and if it has any, the 
imposition of such tax under the previ- 
ous Act has been sanctioned by the pre- 
sent Act of 1884. As regards the provisof 
to the section prohibiting the reiilisationl 
of both kinds of tax in the same ward/ 
S. 86 must bo road in conjunction with 
S. 89 of the Act. S. 85 lays down that 
in the same ward the Municipality can- 
not realise personal tax from some per- 
sons and tax on x^^operty from some 
other person. This is a general rule. 
S. 89 however says that in any mujn'ci- 
pality in which tax on persons is im- 
posed, no tax shall be assessed on any 
person in respect of his occux)atiou of a 
holding in any building the property of 
Government, This section apparently isj 
an exception to the general rule laid 
down in S. 85. 

It relates to the part of the municipa-l 
lity in which tax on persons is imposed. 
It says where tax on persons is imposed; 
such tax would not be realised from a 
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person in occupation of a Government 
building. Instead of that the munici- 
pality has to levy on such building a 
rate o'h their annual value to be ascer- 
tained in the manner prescribed in 
S. 101. In Ward No. 1 of theMymen- 
singh Municipality it so happens that 
personal tax is realised from private 
persons living in that ward as from 
those living in the other wards of the 
municipality but there being some Gov- 
ernment buildings in that ward rates on 
the values of those buildings were realis- 
ied from the Government. In our opin- 
Hon in such a case there is no contra ven- 
|tion of the provision of S. 85. 

It is argued in the second place that 
under the old Act personal tax was at 
the rate of S as. per cent, whereas the pre- 
sent Municipality enhanced it to Bupee 
1 per cent. It is said that under S. 7 
rate, tax, fee or tolls that had been duly 
imposed under the previous Act should 
:be deemed as duly imposed under the 
{present Act and such rate, tax, fee or 
I tolls shall continue to be levied until 
;the Commissioners at a meeting, with 
I the sanction of the Local Government, 
|sliall otherwise direct. On this language 
of the section it is argued that the tax 
at the rate of 8 as. per cent, ought to bo 
continued under the present Act and' 
that the Municipality ' had no power to 
increase it from 6 as. to Be. 1 per cent, 
without the sanction of the Local Govorn- 
jment. Wo do not think that this is the 
Imeaning which can be given to the words: 
i"until the Commissioners at a meeting with 
|the sanction of the Local Government shall 
{otherwise direct.” 

Those words are intended to enable 
the Commissioners with the sanction of 
the Government to make such alteration 
in the rate, tax etc., that wore realised 
under the old Act as to remove them 
{altogether or as has been provided in 
the Act itself, change one kind of rate to 
another kind of rate. EveA if there be 
'a,ny^ force in this argument in the pre- 
sent case it must be deemed to have 
none because it was not taken at the 
trial like spme other points that will be 
noticed later. There are no findings of 
fact by the Courts below to support the 
objection. 

The third contention is that the res- 
pondent Municipality had no power to 
increase a' tax within the period of 
assessment of 3 years from Bs. 9 to 
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Bs. 15. There is a great deal of force in 
this argument ; but unfortunately this 
objection too was not taken at the trial. 
8. 93, Bengal Municipality Act, contains 
provision which empowers the Munici- 
pality to enhance an assessment upon the 
ground that it appears to them to be in- 
adequate and to have been so made owing 
to mistake and fraud. The power is 
curtailed by the limitation that not only 
the present assessment should appear to 
the Municipality to he inadequate but it 
must also be shown to have been made 
owing to mistake or fraud. As the 
learned appellate Court remarked, if 
this objection were taken at the trial we 
do not know what the defendant would 
have proved were he called upon to meet 
such a case. We cannot allow, this ob- 
jection to bo raised at a subseejuent stage 
of the suit wlion no issue S.nd con- 
sequently no evidence were directed to- 
wards it. The same must be said wi< h 
regard to the second contention noted 
above. If it were raised before the trial 
Court, the Municipality would have been 
ablo to show that thcro had ])oon no 
illegal increase in the tax realised under 
the old Act. 

The next contention is that there is 
no holding in respect of which the plain- 
tifT has been taxed. It is not very easy 
to understand tliis objection. It seems 
that tJie plaintiff had changed his resi- 
dence from one place to another but no 
particular holding was taxed. The por-i 
serial tax imposed under S. 85 doc.s not 
attach itself to any particular holding 
bub it is a tax imposed upon a por.snn 
occupying a holding within the Munici- 
pality according to “circumstance and 
property." These are all the maini 
grounds taken on behalf of the appellant 
in this case some of which undoubtedly 
have great force and would have met 
with better result if they wore raised at 
the trial. 

In the result the appeal fails and must 
be dismissed with costs. 

As the appeal fails on the merits we 
have not considered the question as to 
whether or not a second appeal lies in 
this case under S. 102, Civil P. C. 

k.n./b.k. Appeal dismissed. 
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Mukehji and Quha, JJ. 

Ahhas Naskar and another — Defen- 
dants — Appellants. 

V. 

Chairman^ District Boards ^4i-Par~ 
(janas and others — Plaintiffs — Respon- 
dents. 

Appeal No. 265 of 1928, Decided on 
23ni July 1931, against original decree 
of 3rd Addl. Sub-Judge, ^i-Parganas, 
D/- ‘Jlst December 1927. 

Mahomedan Law — Debts — Liability— Suit 
against heir in possession of assets of debtor 
without joining others — Decree can be en' 
forced against entire assets in hands of heir. 

Whnn oil tiic doiith of n Maliomfidan, there 
has not Ijopk a ly disLrihnUon ol asscis, a credi- 
tor may sue ai y hoir or hoirs in iposFetibioii of 
Iho v/hofo L"* a i y part of tho estate without 
pining I cr Iniirs iis defoncianls, for reali- 

'•/Ltioiiof itiro dcljl. and Lho entire acRcts 

in the hands of such Jioir or heirs will he liable; 
but where tlie lieirs sued are in pos'.ussion of the 
shares of their inheritance only, (ho heirs shall 
ho liable only for the pioporLioiiatc sliare of the 
d'M ; SC'.zi 370; 24 IK 72 3; 4 Cnl 142 {IP B) 
and 1 ATrtc Sel Rep 33, Foll\ (Casclaw (h^rALsaed ,) 

[P 82 0 2] 

Nasim Ah — for Appellants. 

San tosh K. Bose and Santimoy Mozuvi- 
dat — for Kcyj>on(l(*ntK. 

Judgment.-— This is an appeal by de- 
fondants 3 and 5 from a decree by which 
tlio pliiintilfs’ claim for recovery of 
arrears of rent for a certain ferry alleged 
to have been leased out to their father 
by the plaintiffs lias been decreed against 
t.bcrii and some others. One of the con- 
tentions \Yliich was attempted to bo 
urged on behalf of tho appellants was 
tliat no lease was taken and so no money 
was duo; but in view of the evidence, 
oral and documentary that there is on 
the record and which amply establisiies 
the fact that such a lease was taken and 
that tho amount claimed was due under 
it, this contention was not eventually 
pressed. The otlier contention, which is 
of considerable siibstaiico, is that the 
decree, such as it is, is not supportable. 
The appellants' father Tamizuddin died 
leaving his mother, a widow, three sons 
and three daughters. All those heirs 
wore impleaded in tho suit as defendants. 
Two of these heirs, namely, defendants 
0 and 8, were minors and as they were 
not properly represented, the suit as 
against them was dismissed. It was 
Screed against the others, on contest 
against defendants 3 and 5 and ex parte 
as against the rest. The entire amount 
1933 0/11 & 12 


duo from Tamizuddin as claimed was 
decreed against these defendants, they 
being held ''liable for the afoiresaid de- 
cretal amount to the extent of the assets 
of Tamizuddin inherited by them.*^ 

Now, all authorities are agreed that if 
the estate of Tamizuddinhad been diatri* 
buted after his death each of his heirs 
would have been liable for his debts to 
the extent only of a share proportionate 
to his own share of the estate (Pirthipal 
Siiigh V. Husaini Jan (1), Amba Shankar 
V. Sayad Ali (2), Bussunteram Marwary 
V. Kamalnddin Ahmed (3) (at p. 428;. 
WJiafc we are concerned with here is a 
case in which there has, in fact, been no 
distribution. Two questions arise: Lst. 
Whether tlie creditor may sue any heir 
in possession of the whole or any part 
of the estate without joining the other, 
heirs as defendants, for realization of the 
entire debt, and if so, whether a decree 
for the entire debt passed in such a suit 
may bo enforceable against all the assets 
that are in his possession or only against 
that particular heir’s share in tho estate; 
and 2nd.- What sort of decree should be 
passed in the present case. So far as the 
first question is concerned tho opinion of 
this Court has been consistently in the 
affirmative. Two decisions in support of 
this view may bo cited. In the case of 
Muttyjan v. Ahmed Ally (4), three earlier 
decisions, amongst others, were referred 
to, viz., Mt. Nuzeeru7i v. Ameerooddeen 
(5), in which tho analogy of a Hindu 
widow sued in her representative charac- 
ter w^as applied, Assamathennessa Bibi v. 
Roy Lutchmeeput Singh (6), in which 
such analogy was ignored but the pro- 
cedure prescribed in the Hedaya for the 
guidance of Mahomedan Law officers was 
relied upon, and a much earlier decision 
of the Siidder Dewany Adawlut in 
KisJmur Khan v. Jewan Khan (7), in 
which neither of the aforesaid two views 
was adopted but it was held that credi- 
tors' suits were to be regarded as ad- 
ministration suits. The learned Judges 
held that the proper principle to apply 
was to treat the creditors' suit as an 
administration suit, and as such an heir 
in possession is bound to account for any 

w n "m 

a. (1896) 19 Bom 273. 

3 . (1686) 11 Cttl 421. 

4. (1882) 8 Cal 370—10 G L B 840. 

1376) 24 W B 8. 

1S79) 4 Gal 142=2 C L R 228 (F B). 

1799) 1 Mao Sel Rep 88. 
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peseta tihaf: may have come into his hands 
and to that extent he is liable to pay 
the cteditors and that the residue, if 
any, is to be divided amongst the heirs. 
The case was very unfavourably com- 
mented on by Mahmud, J., in a very 
exhaustive judgment in the Full Bench 
case of Jafri Begum v. Amir Muhammad 
Khan (8), notwithstanding that it was 
followed in a later decision of this Court 
in the case of Amir Dulhih v. Baij Nath 
Singh (9). The learned Judges appear to 
have felt the force of the contention 
that was urged against the view. They 
observed : 

" If we rightly apprehended his argument, it 
was directed to this, that the amount decreed 
ought to bo proportionate to the interest in the 
estate of tho particular heir, and that when it 
is sought to recover tbe whole of tho d^'bi all the 
heirs ought to be before the Court. Stated in 
that form, the proposition is one of which there 
is much in favour. An individual heir cannot 
bo said with strict propriety to represent his co- 
heirs in a suit brought by a creditor to enforce 
his claim against the property of the deceased 
proprietor. The right of each heir is several and 
distinct, and arises, as has been said, imme- 
diately on the death of the person whoso heir 
he is. There is no intermediate vesting and no 
rule of Mohamedan law by which an individual 
heir, as such, may be taken to represent cither 
the estate or the heirs generally.’* 

Having made these observations and 
quoted Jafri Begum's case (8), and other 
cases in support of them, tho learned 
Judges referred to the case of Amir 
Dulhin's case (9), and followed it giving 
some additional reason in support of tho 
decision in that case. The reason why 
they did so was put in the following 
w'ords : 

" And wo think that apart from the considera- 
tion that it is an authority of this Court which 
has remained unquestioned now for several 
years, it embodies a salutary rule and one to 
which effect ought to bo given.” 

The principle enunciated in Jafri 
Begum's case (8) which, as already stated, 
was also acknowledged as correct, in 
Amir Dulhin's case (9), though not acted 
upon therein has been adopted in later 
decisions in Allahabad : see Dullu Mai 
V. Bari Das (lO), and the more recent 
decisions in Bombay : sec Bhagirathibai 
V. Eoahanbai (ll), Shahasaheb v. Sada^ 
shiv (12) and Lala Miya v. Manu~ 

"T. (1886) 7 All 822=(1886) A W N 248 (F B). 

9. (1894) 21 Cal 811. 

10. (1901) 23 All 268=(1901) A W N 76, 

11. A I R 1919 Boixi 61=61 1 0 18=48 Bom 

412. 

.12. A I B 1919 Bom 186=61 1 0 223=48 

Bom 576. 


bibiXlS), and has also been approved of 
in Madras Abdul Majeeth v. Krishnama. 
chariar (14). In a recent decision, thia 
Court has re-aflirmed the proposition that 
in Mahoraedan law there is no represen- 
tation of tho family as under the Hindu 
Law by one or more members of it, and 
expressed an opinion that the decisions 
of this Court which have proceeded upon 
an assumption that the doctrine of re- 
presentation is applicable to Mahomedan 
families may require reconsideration. 
Notwithstanding all this wo sliould not 
he prepared to make a reference to the 
Full Bench to examine a settled view of 
law as propounded in this Court ever 
since tlie days of the Sadar llowany 
Adwlut: Kishivar Khan v. Jewun Kh'in 
(7), and which was upheld in Amir 
Dulhin's case (O), in a considered judg- 
ment in whicli tho force of the observa- 
tions in Jafri case (8) was fully 

recogni/ed. 

We now arrive at a jioint where it 
becomes necessary to consider ilio second 
question forniiilatod al'ovo. Tluj pj’in- 
ciple wliich this Court has acted upon, 
treating the cicditurs' suit as an ad- 
ministration suit, in our opinion, cannot, 
and should not, be a])plied iiuliscvimina- 
tely to all cases in whicli soino only of 
the heirs are sued for recovery of the, 
entire debt. It has its limitations. 
There are wciglity reasems why it should 
not be applied to suits other than thoso 
in which some only of the heirs are sued, 
as being in possession of a part or the 
whole estate or assets not merely for 
themselves but on behalf of all the heirs. 
The decisions of tliis Court, to which wo 
have referred as adopting tliis principle,. 
sufQciently show tiiat the suits concerned 
therein were against some of the heirs 
who were in possession of the whole or 
the part so as to be bound to account for 
the same to the rest, or in other words 
were against some of the heirs who were 
in possession of more than their share of 
the inheritance. It is only on such a 
footing that the analogy of an adminis- 
tration suit can, with any show of reason,, 
be invoked. Where however that is not 
the case, but the heirs are made parties 
as being in possession of their shares of 
inheritance only, the principle cannot 
possibly be of any application. In the 

18. A 1 B 1923 Bom 411=73 1 C 246=47 Bom 
712. 

14. (1917) 40 Mad 248=40 1 C 210 (F B). 
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present case all the heirs were made par- 
ties, suggesting that each was in posses- 
eion of the share he or she had indivi- 
dully inherited. In our opinion it would 
be wholly wrong to apply this principle 
to such a case. Here, two of the heirs, 
namely, defendants 6 and 8 have been 
absolved, tho suit against them being 
dismissed because they were not properly 
represented; and the otlicr heirs if they 
are made liable for the entire debt, will 
have no riglit of contribution as against 
them. Either under the Mahomedan 
law or according to the principles of 
justice, equity and good conscience which 
we are bouutl to look to wdicro, as here, 
botli tho parties to the suit are not 
Mahomedans : see S. 24, Act 6 of 1871, 
the plarntilT should not recover from tho 
rciiiain^g defendants anything more 
than their proportionate shave of tho 
d(d)t from out of the assets they have 
inherited in their slniics. This view is 
supported by tlio decision of tliis Court 
in the case of Manrary v. 

KuvLahKhliv (3). A Hindu creditor of 
a deceased Mahomedan sued lus heirs 
four in number Uy recover money due 
from him alleging that they w'ero in 
possession of the estate left by him; the 
debt w^as harjod against three of tho 
heirs hut not against tlio fourth, one 
Kamaluddin who Inid nuide a part pay- 
ment. In the Court below the entire 
claim was decreed against the fourth hoir, 
the suit against the otlior tlireo being 
dismissed. It w^as held that under the 
cii’cumstances of the ease and having 
regard to tlio rule of Mahomedan law, 
the creditor was not entitled to a decree 
against Kamaluddin for more than his 
own proportionate share of the debt and 
that on principles of justice, equity and 
good conscience it would nut be equitable 
toniold him liable for the whole of the 
debt. The learned Judges observed : 

What tho Mahomedau law nays in that 
only when the estate is completely involved 
that the heirs cannot take tho estate and a deci- 
sion amongst them cannot be allowed before the 
debts are discharged. 'Wo therefore hold that 
in the circumstances of tho present case tho 
plaintiffs, under the Mahomedan law, can only 
obtain as against the two-fifth share of Kama- 
luddin a pioportionate share of the money due 
to him . , . The debt due to tho plaintiff is 
indeed an indivisible one; and the plaintiff 
would, under ordinary circumstances, bo enti- 
tled to realise his dues from the whole estate, 
or from any portion of it, as he might choose. 
lAit the circumstances that have occurred in 
tho present case are such that it would be 


inequitable to insist that Kawaluddin'a share 
should boar the whole of the debt^ The olaiai 
of the plaintiff as against the heirs is now barred 
by the law of limitation and their sharesfhaving 
been exempted Kamaluddin would not be enti- 
tled to demand contribution from them, in the 
event of the whole debt being realized from him 
or from his share. That being the case, it would 
not be just or equitable to bold the share of 
Kamaluddin answerable for the whole claim . . . 
If Kamaluddin was in a position to call upon 
the other heirs for contribution, there would be 
no difficulty in decreeing the whole claim as 
against his share. But, in the circumstances of 
the case, we are of opinion that the plaintiff is 
entitled to charge tho share of Kamaluddin with 
any more than a proportionate share of his 
dues.” 

The result is that in our opinion the 
appeal should be allowed in part and the 
decree made by the Court below in favour 
of the plaintiff and as against the defen- 
dants other than defendants 6 and 8 
should be modified by reducing the amount 
of the claim to 71/88 x Rs. 6,479-2-9= 
Es. 5,227-8-3, representing the share of 
the debt proportionate to their share of 
inheritance. In other respects, tho said 
decree will stand. The costs of this 
appeal will bo awarded to the parties in 
proportion to their success. 

V.B./h.K. Appeal allowed. 


A. I. R. 1933 Calcutta 83 

Rankin, C. J. and C. C. Ghosb, J. 

Banshi Dewan and others — Defen- 
dants — Appellants. 

V. 

Majaharuddin Taluhdar and others — 
Plaintiffs — Respondents. 

Appeals Nos. 9 and 10 of 1931, Decided 
on 2r)th February 1932, againt order of 
Sub-Judge, Rajshahi, D/- 23rd July 1930. 

(a) Practice-Retrial — Two rent suits de- 
creed — Lower appellate Court remanding 
suits for retrial but making retrial depen- 
dent upon plaintiff paying costs within two 
months from arrival of record in trial Court 
— Costs not deposited within given time hpt 
allowed to he depositod subsequently— In 
one case deposit allowed to he taken out by 
defendant, and also to be returned at defen- 
dant’s risk — Retrial held conditional and as 
costs were not paid in time suits stood dis- 
missed — Although in one case deposit was al- 
lowed to be taken out and returned, that 
mistake could not revive suit once dis- 
missed. 

Two rent suits were decreed by the trial 
Court but on appeal the lower appellate Court 
remanded the cases for fresh trial upon pay- 
ment of Bs. 15 in each case for costs, and went 
on to say: "If this cost is not paid within two 
months from the date of arrival, of the rdcord 
in the original Court, the suits shall be dis- 
missed. If this cost is timely paid, there shall be 
a retrial.” Cost however was not paid by plain- 
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tiff within the given time. Subsequently Court 
^llowud the samo to be deposited in Court. In 
one of the two cases the deposit was also allowed 
to bo token out by defendant and to be returned 
by defendant at bis own risk. 

Held: that tho retrial order was conditional 
upon payment of costs within time proscribed 
ill the order and the suits stood dismissed as tho 
costs were not deposited within that time: 

Held further: that although in one suit the 
deposit was allowed to be taken out and re- 
turned. snch a mistake in -the proceedings 
could not revive the isuit which was once dis- 
missed. [P 85 0 1, 2] 

(b) Practice—Retrial— Although ordinarily 
one can rely upon Court and its clerk being 
sufficiently diligent to give notice when re- 
cord is returned duty of making inquiry is on 
party. 

It may be very natural in an ordinary case of 
retrial on remand to rely upon tho Court and 
its clerks being sufficiently diligent to give*' 
notice of the return of the record, but the duty 
must bo upon the^party make to inquiry and if he 
makes no inquiry ho has only himself to blame. 

[P 86 0 1] 

Sireswar Bagchi — for Appellants. 

Krishna Kamal Moitra — for Bespon- 
dents. 

Rankin, C. J. — In this case tho defen- 
dants appeal from an order of the learned 
Subordinate Judge of Rajshahi whereby 
he reversed an order of tho Munsif of 
Naogaon. It appears that the plaintiff 
brought two rent suits against different 
defendants, that in April 1925 these 
suits were decreed by the trial Court, 
that appeals were brought to the Sub- 
ordinate Judge against tho decrees and 
that on nth February 1927, the Sub- 
ordinate Judge first of all allowed the 
appeals, set aside tho decrees and re- 
manded tho cases for fresh trial on the 
linos laid down by his judgment upon 
payment of Bs. 15 in each case for costs 
by the plaintiff to the defendants. His 
order went on to say: 

** If this cost is not paid "within two months 
from the date of arrival of the record in the ori- 
ginal Court, the suit shall be dismissed. If this 
costs is timely paid, then there shall boa re- 
trial.” 

It; seems that the record was not re- 
ceived in the trial Court until 8th April 
1927. Two months elapsed without the 
plaintiflT paying the Bs. 16, but on 27th 
Juno Bs. 15 was deposited in Court in 
each case. That payment was made 
under an order to which the defendants 
were not parties. The plaintiff applied 
to the trial Court and he called the at- 
tention of [the trial Court to the fact 
that he was out of time. The trial 
Court took the view that there was some 


excuse for being out of time and that 
the clerk in the office ought to have- 
drawn, the attention of tho plaintiff's 
pleader at tho time when fche record was 
received back by the trial Court. It 
therefore made the order that tho plain- 
tiff should bo allowed to deposit the 
money and it was deposited and the fact 
of tho deposit was a few days afterwards 
brought to the notice of tlie pleader for 
tho defendants. From time to time the 
question of rehearing of tho suits was on 
the trial Court’s list and tho hearing 
was adjourned until some time in June 
1928, In the meantime tho Bs. 15 for 
costs was lying in tho triill Court and 
it appears that on 18th November .1927, 
the pleader for tho defendants got an 
order entitling him to take it but, and 
just a few days before tlio lioajving was 
coming on, another order was made enabl- 
ing tho money to bo returned by the do* 
fendants at their own risk. This inci- 
dent of taking out and returning Avas in 
ono of tho two suits before us only and 
not in the other. 

In these circumstances tho learned 
Munsif, when tho matter came boforo 
him on remand, held that the condition 
upon which alone tho retrial was divoot- 
ed had not boon complicfl with, that ho 
had no jurisdiction to i)rocoed with tho 
rehearing of the suits, that tho order al- 
lowing the costs to bo deposited had 
done no harm in itsolf but it certainly 
could not amount to a valid order hav- 
ing regard to the terms upon which tho 
retrial was directed. That matter camo 
on appeal before tho learned Subordi- 
nate Judge who took another view. He 
appears to have considered the original 
order of 14th February 1927, as a direc- 
tion to the Court below would dismiss 
tho suits if somotliing was not done. 
He also considered that the fact that 
the return of tho record was not brought 
to the notice of the plaintiff’s pleader 
was an almost complete excuse for the 
plaintiff's pleader and tho plaintiff for 
not complying with the term of the 
order. He therefore directed the trial 
Court to proceed with tho hearing of the 
suits. From that order the present ap- 
peals have been brought. The first ques- 
tion is as to the meaning of the order of 
14th February: 

“ If this cost is not paid within two montbs 
from the data of arrival of the record in the 
original Court, the suit shall be dismissed. 
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this cost is timely paid, then there shall be a re« 
.trial/* 

It appears to me quite clear that the 
only right of the plaintifip to have a re- 
trial was conditional upon his making 
the payment in iinio and that it was not 
[necessary for the lower Court to exercise 
any sort of discretion in the matter. If 
Ithe payment was not made within that 
lime, the intention was that the suits 
should stand dismissed without further 
order. On that view it appears to mo 
that the view taken by the learned Mun- 
sif was correct. The learned Subordi- 
nate Judge appears to think that, be- 
cause it is inconvenient for iileaders to 
jjjivc to come and to ask from time to 
time wliether records have been return- 
ed, and ' therefore to assist them the 
Court makes the practico of calling the 
fact of the return of the record and many 
(»ther things to the notice of the plead- 
ers, any failure of this endeavour on the 
])art of tlie Court is a complete excuse 
in such a case as ihe present for the par- 
ties in not complying with their obliga- 
tions under the decree. That seems to 
me to be entirely wrong. I cannot agree 
with the learned advocate for the itss- 
poiident that Die facts hero show a groat 
hardship so fat as the plaintiff is con- 
eoined. It is true that there was a de- 
lay of two months in the return of the 
record. Accordingly the plaintiff had 
soinetliing like four months after the 
order in which to make the deposit. It 
imay bo very natural in an ordinary case 
to rely upon the Court and its clerks 
Ibuing snfhcicntly diligent to give notice 
;'ot‘ the return of the record. But the 
duty must be upon the party to make 
[inquiry and if he makes no inquiry for a 
period of over four months he being the 
person whose right to a retrial is depen- 
Idoiit upon making timely payment, I 
|cannot say that be has any none except 
'Iiimself to blame. However that may 
be, it does seem to me that on the lapse 
of two iRonths the plaintiff had lost his 
chance except possibly by proceeding to 
Uio Court which made the appellate de- 
cree and asking it iq review for an ex- 
tension of the time limited in the cir- 
cumstances of the case. If the order 
was not a decree it may be that by going 
to the appellate Court he could have got 
th&tiine extended under S. 148, Civil 

U, but that perhaps is a very doubt- 
ful question. Be did nothing of the 


sort.^ He gol; an order ex part^ for pay- 
ing the money into Court and then the 
cases drifted on until this point ^hieb 
went to the jurisdiction was taken in 
Court. 

In one of the two suits we have to 
consider whether the fact that the 
pleader could not resist taking the 
money out of Court on 18th November 
1927 and returned it on 27th July 1928, 
is a fact which can operate to give the 
plaintiff a right to retrial. I have some 
difficulty in this matter but, on thel 
whole, it does not seem to me possible 
that a suit which has been dismissed 
can bo revived by such a mistake in the] 
proceedings as that. If it were a ques-, 
tion of appealing from the order of the 
appellate Court, no doubt by taking out 
this money he would have debarred him- 
self from any right of appeal; but if the 
suit stood dismissed *^on a previous date 
some months before, it does not seem to 
me that the taking out of the money 
and returning it could possibly revive 
the suit or give jurisdiction to the trial 
Court when the decree of the appellate 
Court or the order of the appellate 
Court no longer justified a retrial. In 
these circumstances it appears to me 
that these appeals should be allowed, 
that the order of the Subordinate Judge 
should bo set aside and the order of the 
Munsif restored with costs in this Courk 
and in the lower appellate Court. The 
hearing fee is assessed at two gold mohurs 
in each case. No order is necessary on 
the apjdications. 

C. C. Ghose, J. — I agree. 

S.N./k.K. Order set aside. 
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Costello, J. 

Kali Oharan Singha — Petitioner. 

V. 

Bibhuti Bhusan Singha — Opposite 
Party. 

Civil Buie No. S28 of 1932, Decided 
on 8th June 1932, against order of Mun* 
sif, First Glass, Bampurhat, D/- 17th 
March 1932. 

CMI P. C. (1908), S. 47 Executing 
Court cannot go behind decree and question 
its validity except when lack of jurisdiction 
is obvious— Decree against person under dis- 
ability without proper representation cannot 
be challenged on that ground In execution— 
Execution, Decree binding. 

A subsisting decree passed by a duly constitu- 
ted Court that has not been set aside in proceed- 
ings by way of appeal, revision, or otherwise by 
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'due process of law, is not to be treated as ajnere 
nullity, but is binding and conclusive against 
the panties thereto duly impleaded in the suit. 
A Court to which such a decree has been trans- 
terrcd for execution must take the Mocroe as it 
stands and is not entitled to queslicMi Mia vali- 
dity of the decree on the ground that the decre- 
tal Court had no jurisdiction territorial, personal 
or pecuniary, to pass it, except when on the face 
of the decree it would appear that the decreeing 
Court had no jurisdiction: AIR 1925 Cal 907 

B), Dist.; AIR 1932 Cal 880. ReL on ; 44 
Cal 627 and 4 I B 1931 Rang 252 {F D), Appr,; 
AIR 1920 Mad 1019 {FBI Ref. IV 89 0 1] 

A proceeding to enforce a judgment is collate- 
ral to the judgment and therefore no inquiry 
into its regularity or validity can be permit- 
ted in such a proceeding. Hence a judgment 
against a person who was non compos mentis at 
the time of the trial and yet was not roincssent- 
ed by a legal guardian, is not to ha impeached 
in exeuulion but reversed or annulled in some 
direct proceeding taken for the purpose 

[P 89 C 2] 

Peari Mohun Chatterjer, Tlari Pra~ 
sanna Mukherjee and Bankim Chcifidra 
Boy — for Petitioner. 

Bljan Ktmar Mukherjee — for Oppo- 
site Party. 

Judgment. — This rule is directed 
against an order of the Muiisif of Ratn- 
purhat, datod J7tli March 1932. For the 
purpose of making it clear how tliat 
order came into existence, it is necessary 
to recite certain facts. The present 
petitioner. Kali Charan Singha, on Gth 
December 1923, obtained deciees in his 
favour in eighteen suits which he had 
brought against a lady named Kiranbala 
and another lady named Binduhashini. 
A number of difTorent hargadars holding 
under them wore also defendants in the 
suits. The suits were for the recovery 
of khas possession and mesne profits in 
respect of a two-thirds share in certain 
properties, the plaintiff’s right to that 
two-thirds share having already been 
'established in antecedent litigation. It 
is to be observed that in those eighteen 
suits both Kiranbala and Bindubasini 
appeared and made varioils defences to 
thft plaintiff’s claim. Tho decrees hav- 
ing been made in favour of the plaintiff 
the defendants appealed and ultimately 
the matters in issue between the parties 
'Came before this Court in second appeal 
und the original decrees were affirmed by 
this Court on 9th August 1928, it being 
•declared that the plaintiff -was entitled 
to the possession which he was claiming 
and also to mesne profits at the rate of 
Bs. 4 until recovery of possession. 

Early in tho year 1929 the present 


petitioner Kali Charan Singha, as the 
decree-holder in the eighteen suits, ap- 
plied fdr execution of those decrees and 
as a result of the execution proceedings 
he obtained khas possession of the lands 
claimed by him, but the matter of pay- 
ment of the amount awarded by way of 
mesne profits was not proceeded with at 
tliat time, as negotiations wore opened 
between the parties with regard to the 
payment of the mesne profits and costs. 
Eventually the execution proceedings 
aforementioned came to an end for want 
of prosecution. The parties however did 
not come to any settlement^ i?i t!u> mat- 
ter of the mesno profit and accordingly 
Kali Charan Singha, on 10th November 
1930, instituted eighteen fresh oxnesution 
cases and tlioso are tlje cases out of which 
the order now complained of*' arises. 
Those wnie (h*‘^crilu3(l ns Tilde Exe- 
cution Cases Nos. 1 17 to 134 ui 'n 

tho first Court of the Miinsif ol llnin- 
purhat and in thorn lluj j)otilionvT as 
decree-holder soiiglit to recover mesne 
profits at tho rate awarded to him for 
the period of three years prior to the in- 
stitution of tho suits and up to tho date 
of delivery of possession. 

In those oxociition (;as('s Kiranbala, as 
one of the judgmoni-doldm-^ lodged ob- 
jections undm* S. 47, C’^dl J\ C. . and the 
whole matter was then registered as 
Miscellaneous .Imliciiil (Jaso No. 37 of 
1932. Kiranhahi’s ohjoctiem took tho 
form of an allogatir)n that tlio decrees 
could not ho put to execution hccaiiso 
tho amount due under them in rosj)oct 
of mesne profits had already in elTcct 
been paid upon an adjust ?nont hotwcon 
the parties. The objection was even- 
tually dismissed in dofanlt of prosecu- 
tion. Subsequently (according to tho 
statements made by the petitioner in his 
present petition) a man named Surendra 
Narain Singha who is said to ho the re- 
versionary lieir of Shyaina Charan, tho 
husband of Kiranbala and who had been 
looking after and managing hor-^ affairs 
and conducting all the litigation on her 
behalf caused his sister Bindubasini 
(who as already mentioned was one of 
the defendants in the original suits) to- 
gether with one Sushila Bundari, the 
widow of his predeceased brother Ashu- 
tosh Singha, to institute Proceedings in 
Lunacy (numbered 14 of 1931) und6r tjie 
provisions of Act 4 of 1912, in the Court 
of the District Judge, Murshidabad* 
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praying that the judgmont-debtor Kiran- 
. bala should be adjudged a lunatic and 
also praying for the appointment of 
Surondra N.irain as guardian of her per- 
son. At the time when the order now 
'Complained of was mado tho lunacy mat- 
ter was still ponding though one Bibhuti 
Bhusan Singha, a pleader practising at 
Barhampur, had boon appointed interim 
receiver of tho estate of Kiranbala. 
Bibhuti Bhusan Singha as such vocoivor 
on IStli January 1932 put forward a fur- 
tlnn* oi),e(*tif)n in the eighteen execution 
cas'js under S. 17, Civil P. C., alleging 
tli u’oin that Kiranbala had J)orn a luna- 
tic and of ftn'iDund mind from a time 
long antecedent to the institution of the 
oightoon snil.s l)rouglit against lievl>y the 
present' petitioner and tlvit thoreforo all 
tho dec^'oes made in those oigliteen suits 
including apparently the linal decrees 
made hy tiio High Court wore made with- 
out juvibilicl am and voifi ina'^mneh as 
the iudgi.io.it; 'lehtor Kiianhahi had njt 
h(^on prnpndy ‘ reprosont.jd ‘ as a lunatic 
at the time when those docret's wove 
made. 

ft appears that since tlie date of tho 
order now coinnluiried of, tliat is to say, 
on 21st April 1932, tlio lunacy procooil- 
ings have heon (loterminod. Kiranbala 
lias hee;i adpidged a lunatic and Bibhuti 
Bhusan lias heen appointed permanent 
manager of lier property. Theohjeetiniis 
lodged by Bihlmti Bliiisan were regis- 
tered as Miscellaneous Judicial Cases 
Nos. 37 to 01 of P»;i2, and u])on those 
cases corning on for hearing the peti- 
tioner Kali (>liaran Singha as the decree- 
lioldei* in the original suits out oi which 
tho oxucutioii and Miscellaneous Judicial 
cases arise contested tho objection put 
forward by tho manager, on tlie ground 
inter alia that tlie validity of the origi- 
nal decrees could not be cliallenged in 
the execution cases and he contended that 
the decrees were valid and binding on 
Kiranbala and tliat the ci.xecuting Court 
was not competent to enter upon any 
investigation into tho question of whe- 
ther or not Kiranbala was a lunatioattho 
time when the decrees were made, ^he 
present petitioner further contended that 
the objection put forward by the manager 
could not bo put forward by him as such 
under S. 47, Civil P. 0., in oxeeution 
proceedings and that it was one that 
could only be raised by way of a suit. 
These contentions of tho present peti- 


tioner as decree.holder were overruled by 
the learned Munsif of Bampurhat by bia 
order dated 17th March 1932, th^t is to 
say, the order now complained of, and ha 
decided that the petitions made by the 
manager were maintainable under S. 47, 
Civil P. 0., and ho fixed 9th April 1933 
as a day for taking evidence to enable 
himself to como to a finding as to who* 
ther or not the judgment-debtor Kiran- 
bala was of unsound mind at the date o( 
the decrees in the original suits. 

The main question which I have to 
determine is whether it was right for 
the learned Munsif to take it upon him- 
self to go into the question of whether or 
not the eighteen decrees originally made 
on 6th December 1923, even though they 
wore affirmed by this Court on 9th August 
192*^, wore valid and binding on Kiran- 
hahi. £n my opinion the law is that, 
broadly speaking, a Court executing a 
decree cannot go behind that decree andj 
it must take the decree as it stands, Suohl 
a Court has no power to entertain any 
olijoction as to the validity of the decreej 
(even if fchoidnoroe is said to have been 
ohtainod by fraud) or as to tho legality, 
or correctness of the decree. There arej 
a number of reported cases giving ample, 
judicial authority for those propositions' 
and I do not propose to refer to them in 
detail. The I'oason for that legal posi- 
tion is that a decree, oven though it may 
not bo according to law, is binding bet- 
ween the p.irties, unless and uutil it is 
set asid(5 by way of appeal or revision or 
if it has already been dealt with by way 
of appeal or in revi'^ion then by an ap- 
propriate suit brought for tho express 
purpose of questioning the validity of 
the decree. It seems to me difiicult to 
say that tho Court charged with theduty 
of executing a decree can oven go into 
the question of whether that decree wafl 
made by a Court without territorial ju- 
risdiction liaving regard to th i terms of 
S. 21, Civil P. C., which says: 

“No objection as to the place of suing shall be 
allowed by anj' appellate or reviaioual Court un- 
less such objection was taken in tho Court of 
first instance at the earliest possible opportunity 
and in all cases where is.suos are settled at or 
before such settlement, and unless there has 
been a consequent failure of justice.*’ 

If no objection as to the territorial 
jurisdiction of the Court trying the case 
is to be allowed by any appellate or fevi- 
sional Court a fortiori the matter cannot 
be canvassed before the Court which is 
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merely concerned with the execution of 
the decree after it has been made: see 
pel Wallis, 0. J.,in Zamindar of Eitiya- 
purarn v. Chidambaram Chetty (l). There 
is however on this point a decision of 
the Full Bench of this Court in the case 
of Gora Ohand Haidar v. Prafulla Ku- 
mar Boy (2); and the learned Munsif in 
making the order now challenged, seems 
to have misinterpreted the effect of that 
decision and also to have relied on the 
case of Jungli Lall v. Laddu Bam Mar- 
wari (3), where it was held that the pro- 
position that an inquiry into the validity 
of a decree is outside the functions of an 
executing Court, is subject to the proviso 
that there is a valid decree which it can 
execute. In Gora Chand's case (2) the 
view taken was that:* 

"vrlicro a decree presented for exccutijn w'as 
made by a Court which apparently had "not 
jurisdiction either pecuniary or territorial or in 
respect of the judgment-debtor's person, to make 
the decree, the executing Court is entitled to 
refuse to execute it on the ground that it was 
made without jurisdiction,'* 

Walmsloy, J,, in delivering the judg- 
ment of the Court was however careful 
to indicate that only within these narrow 
limits is the executing Court authorized 
to question the validity of a decree. In 
other words Walmsley, J., was manifestly 
of opinion that except in connexion with 
matters of the kind expressly enumerated 
by him, an executing Court has no juris- 
diction to question the validity of a 
decree sought to be executed. I am bound 
to say, with all possible respect to 
Walmsley, J., and the other learned 
Judges who subscribed to his judgment 
that J think the decision in Gora Chand*s 
case (2) is not altogether consistent 
with the majority of the decided cases 
upon the question whether or not an 
executing Court can go behind or ques- 
tion fhe validity of the decree which 
it is called upon to execute. A large 
number of those cases were reviewed 
and discussed by Sir Arthur Page, C. J., 
of Burma, in the case of 8. A, 
Nathan v. S, J?. Samson (4), which was 
a decision of the Full Bench of the 
Bangoon High Court. In the course of 

1. A I B 1920 Mad 1019-68 I 0 871=i8 Mad 

676 (P B). 

2. A 1 R 1926 Gal 907=89 I C686=5S Cal 166 

(FB). 

3. A 1 B 1019 Pat 480=60 1 0 620=4 Fat L J 

940 (F B). 

4. A I B 1981 Bang 262=185 1 G 65=9 Bang 
480 (FB). 


his very exhaustive judgment the learned 
Chief Justice said (at p. 500 of 9 Bang,)f 
referring to Gora Chand*s case (2): 

**Was it rightly decided? With all respect to 
the learned Judges who were parties to it. in 
my opinion, it was not. No reasons are given 
in support of the decision, and the law laid down 
in that case rests solely upon the ipse dixit of 
the learned Judges who decided it. The judg- 
ment is one that I do not find it altogether easy 
to understand. What is meant by the word 
'apparently* in the passage that I have cited? 
Does it mean that whore the want of jurisdiction 
ill the decretal Court is patent the executing 
Court can question it, but where it is latent, the 
executing Court possesses no such power, and 
must execute the decree? But if the fact is that 
the decrotcl Court had no jurisdiction to pass 
the decree J ask, with all duo respeot to the lear* 
ned Judges who decided Oorn case (2) 

what differeuco docs it make in principle or as a 
matter of common sense whether the executing 
Court ascertains that fact by perusing the decree, 
or after hearing evidence or holding an inquiry? 
In my opinion, none whatever. If there was a 
want of jurisdiction in the decretal Court the 
fact exists and remains whether the absence oi 
jurisdiction is apparent or not. Indeed, if it is 
only a patent want of jurisdiction that can bo 
questioned, the executing Court would not bo en- 
titled to question the validity of a decree passed 
against a dead person, for the only documents 
before the executing Court would be those setout 
in 0. 21, B. 6, and from a perusal of those docu- 
ments the want of jurisdiction in the decretal 
Court in such a case would not ‘bo apparent'; and 
it is only after it has been ascertained allundo 
by evidence or otherwise that the judgment deb- 
tor was not alive, when the “decree wa.s passed 
that it is possible to hold that the decree was 
made without jurisdiction and therefore is in- 
execu table.” 

With the views expressed in that pas- 
sage I respectfully agree. The use of the 
word “apparently” in the judgment of 
Gora Chand's case (2) does indeed create 
considerable difficulty in the way of 
understanding the reasons underlying the. 
judgment of Walmsley, J., especially as 
in the case ‘then before the Court, there. * 
had it seems already been a finding of 
fact affecting the question of jurisdiction. 
Some light however is thrown on the 
ambiguity created by the use of the word 
“apparently” as it appears in the judg- 
ment in Gora Chand's case (2} by a recent 
decision of this Court given by Mukerji 
aiid Ouha, JJ., in Amalabala Dasi v. Surat 
Kumari Dasi (5), where it was held that, 
the proposition laid down by the Full 
Bepch in Gora Chand v. ^Prafulla 
Kumar (2) was that an executing Courts 
would be competent to refuse to execute' 
a decree only when on. the face of the^ 
decree it would appear that the CourW 

6. A 1 R 1988 88Q=1S7 1 C 876. 
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which passed it had no jurisdiction. The 
Court then surmounted the difficulty dis- 
cussed by Sir Arthur Page in the Bangoon 
case by holding that the expression 'the 
decree" signifies "the decree and the 
papers relevant for the purpose of under- 
standing it." It is to be observed that 
ibis decision was given independently of 
* the Bangoon case and at a time when the 
report of it had not been published. The 
Kangoon case decided in terms that 
i"a subsisting docrcc passed by a duly constituted 
ICourt, that has not been set aside in proceedings 
'by way of appeal, revision, or otherwise by duo 
.process of law, is not to be trCcated as amorcnul- 
,lity, but is binding and coiiclusivo against the 
parties thereto duly impleadod in the suit. A 
;('ourt to which such a decree has been trans- 
Iferred for execution, must take the decree as it 
’stands and is not entitled to question tho vali- 
idity of tho'dccree on tlio ground that the decrc- 
itiil Court had no jurisdiction, territorial, personal 
*or pocuniaJ^^ to pass it." 

] entirely agree wdth thr3 reasoning 
upon which that decision of the Bangoon 
High Court is based and I tliink it re- 
presents a correct enunciation of the law. 
But oven if tlie decision of tho Pull Bench 
of this Court in Gora Chand*6 caso (2) is 
to be taken as correct and authoritative 
that decision as interpreted mAmalahala 
Dasi V, Surat Kuniari Dasi (5) does 
not cover the exact point now before me 
and therefore it constitutes no autho- 
rity or justification for tJie order wliich 
the Munsif of Bampurhat thought fit 
to make. TJie actual decision in Amala- 
bala Dasi v. Surat Kumari Dasi (5) 
on the other hand scorns to furnish 
sufficient authority for holding that the 
learned Munsif was altogether wrong in 
making any such order seeing that neither 
the decrees themselves nor any of the 
pleadings and other documents forming 
tho record in tho original eighteen suits 
and in the appeals would on the face of 
them have revealed or indeed given the 
Blightest indication of the fact that one 
of the defendants in the suits was a 
lunatic (if indeed she was) at tho time of 
the institution of the suits and therefore 
not "duly impleaded." On the contrary 
seeing that Kiranbala not only entered 
appearance in the original suits, but 
actually put in defences to the plaintiff ’s 
(claims and contested these claims right 
lip to the High Court and in th^ execu- 
tion proceedings, any "apparent” irrogu- 
larity in the constitution of the suit or 
anysdefect manifest "on the face” of the 
proceedings was entirely non-existent. 


With regard to the question of thepowerS' 
of an executing Court when a decree bas» 
been passed against a person under, dis** 
ability who was not properly represented* 
in the suit in which the decree , wach 
passed. Sir Arthur Page in the Bangoon 
case said at p. 492 of 9 Bang, in S.A. ATa. 
than V. S.B. Samson (4), in such ciroum- 
stanoes the decree as against the person 
under disability would be set aside ex. 
dobito justitiae in a regular suit though, 
he added that : 

"it might also reasonably be contended although, 
in the present case it is not neoeasary to express 
a definite opinion on the matter that inasmuch - 
as in the oye of the law such a decree is not a 
decree which has been passed against a party to* 
the suit the executing Court also would be com* 
petent to regard to exacute.it." 

In my judgment however it would not 
be right in law to held that an executing 
Court has any power whatever of ques- 
tioning the operative effect of a decree 
outside the narrowly circumscribed limits, 
betokened by the- judgment of Mukerji’ 
and Guha, jj. I am fortified in that* 
view by another decision of this Court, 
which has a direct bearing on the present 
case. I refer to the case of Kalipada- 
Sarcar v. Hari Mohun Dalai (6). In. 
that case it was held that ; 

"tho Oourt executing the decree must take the' 
decree as it stands and has no power to go behind 
the decree or entertain an objection as to the 
legality or correctness of the decree. The vali* 
dity of a decree cannot be questioned in execution 
proceedings ou the ground that as the lunatic 
plaintiff was not properly repre.sen ted by acorn pe-. 
tent next friond in tho suit, no decree for costs] 
would have been made against him. A proceed- 
ing -to enforce a judgment is collateral to thOj 
judgment and therefore no inquiry iuto its] 
regularity or validity can be permitted in such a 
proceeding. On this principle it can properly be 
held that a judgment against a person who was 
non compos mentis at the time of the trial and 
yet was not represented by a legal guardian, isj 
not to be impeached in execution reversed or an-j 
nulled in some direct proceeding taken for the 
purpose. Such a judgment can be attacked, for' 
instance, by way of an application for review to 
tho Court which made it or by wa^^ of an appeal 
or by an application for revision to a superior 
tribunal, or by way of a regular suit in a Court 
of competent jurisdiction, but the Court which 
ynade the decree cannot, when called upon to* 
execute it, be invited to hold that the decree 
was erroneously or improperly made." 

The matter has been very tersely and 
olearly put in the judgment of Mocker jeo 
and Gaming, JJ., at p. 638 of theBeport, 
where they said ; 

"Wo are of opinion that the safest odurse to 
follow is to adhere rigidly to the established 
principle that every order and judgment however 

6. (1917) 44 Cal 637— de I C 866. 
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erroneous is, in the words of Lord Gottenham in 
Qhuck V, Cremer (7) at p. 115, good until dis- 
charged or declared inoperative, and that tho 
executing Court cannot enquire into the validity 
or propriety of the decree.” 

That proposition in my view is emi- 
nently a sound one and is applicable to 
the present case. I accordingly hold 
that the order made by the learned 
Munsif was wrong and made without 
jurisdiction. This rule is accordingly 
made absolute and the order of the 
learned Munsif is set aside. The peti- 
tioner is entitled to tho costs of this rule; 
hearing-fee two gold mohurs. 

M.N. Unit? made alynhite . _ 

"T. (iSoT^rhii iia-i Coop'c c ays^ni l 
J Ch 92. 
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Rankin, 0. J. and Mitteu. J. 

(il/oTifvi) Wazed Ali Khan Vance and 
/mother — Defendants — Appellants. 

V. 

Brojendra Kumar Bandopadhciya and 
others — Plai nti ffs — Responden t s. 

Appeal No. 128 of 1929, Decided on 
11th May 1932, against original decjroe of 
Second Class Sub-Judge, Pahna, D/- 25th 
January 1929. 

(a) Limitation Act (1908), S. 21 (2)~CaiCf 
of joint dcblori ihould be considered sepa- 
rately. 

Under the LimUaliion Act tho cases of joint 
debtors by virtue of S. 21 may have, as a matter 
of law to bn conaifuTcd separiitnly, the limi- 
tation law being plain lo tho effect that one 
joint d.’blor may bavj an answer on a point of 
limitation and another joint debtor may not 
have. [P 91 0 2] 

(b) Bengal Tenancy Act (1885), S. 184 and 
:Sch. 3— Suit for rent of putni falU within 
S. 184. 

Section 1R4 applies Sch. S toa suit for rent of 
putni. Such a suit falls within S, 184. 

IV 92 C 1] 

(c) Limitation Act (at amended by 10 of 
1922), St. 19, 20 and 29-— S. 29 doet not cut 
down whatever it provided by tpecial or local 
law either by exprett wordt or clear inten- 
tion — Bengal Tenancy Act (1885), S. 184. 

iThe amondment in S. 29 by Act 10 of 1922, 
merely means that such sections as Ss. 19 and 20 
are not to apply by virtue of the Limitation Act; 
and if they are to apply, the grounds for apply- 
ing them are to be found in the local Act itself; 
but S. 29 is not to be construed as intending to 
■cut down whatever is provided by any special or 
local law, either by express words or by clear in- 
tention: Ain 1930 Pat SOI, Foil. [P 92 C 2] 

(d) Bengal Tenancy Act (1885). Ss. 184, 
185 and Sch. 3^Cases under Sch. 3 — Period 
between 1922-28— Applicability of Ss. 19 
and 20, Lim. Act. 

By virtue of the Bengal Tenancy Act, Ss. 19 
.and SO, Lim. Act, did apply to cases under 


Sob. ?, Ben. Ten. Act, even between the year" 
1922 and 1928: AIR 1930 Pat 301, Foil. 

[P 92 C 2]* 

(e) Limitation Act (1908), S. 19 — Acknow- 
ledgment — Letter addressed by lessee to 
lessor held to be acknowledgment. 

A letter in respect of the rent of a putui lease 
written by the manager after stating that cer- 
tain sums had boon sent, asked for a correct ac- 
count. It said that the manager desired to send 
a further sum, that two letters had been written 
to the lessor as how much amount had been paid 
but got no answer; it further asked what amount 
had been recently paid. In another letter the 
manager said that he had 7iot been sending 
money because the amount of the claim as made 
by the lessor was at variance with the accounts 
of the lesson. 

Held: that the Ittiuis amounted to acknow- 
ledgments. Tiiij letUns showed "that a certain 
amount was oiitsiandingon account of tho putni 
lease, and the amount, whatever it was, thereby 
acknowledged. D’ ^3 G 1] 

Nasim Ali, BrafulUi Chunder Nag, 
Tlaridns Gupta , Pi ptendra M oh\n Glinse 
aiul Paresh Chumh^r Sen — for A|>poI- 
lants. 

AmiUya Chunder Cha’terji for Prohash 
Chunder Pakrasi — for Ro.'^i])oni]oiit3. 

Rankin, C. J. — In this suit which 
was hroiight on 22n(l Juno l‘.)2H, the 
plaintiffs siu'd for tho rout of a putni 
which under a fiooil dated 20lh March 
1878 was payable in six instalments 
every yearaiid amoLUitCfl lo IN. l,9;^0-.14-0 
j) 0 i: annum. Tliorn m si ’pij'.d ioii 
that in dof.inU of duo paynu'nt of any 
kist fi>r iiioney outstanding should carry 
interest at 12 per cent per annum. There 
is no longer any dispute about the sums 
of money whiciiLhe putnidurs have paid. 
The plaintiffs hroiighl the -uiit for rent ft)r 

tho period from Jyoisto 1327 to Jyf)isto 
1335 R.S.,that is to say, from some time 
in 1920to some time in 1928. [fc may hero 
be noticed that tlic suit was not brought 
in 1928 until the month of June. Ac- 
cordingly, in tho ordinary way, under the 
Bengal Tenancy Act, Sch. 3, the plain- 
tilfs would only be entitled to recover 
rent for a period of three years, (t 
seems that, under tho terms of tjio putni 
lease, the putnidars had, first of all, to 
pay tho revenue that was due in respect 
ot tho property and the rest had to he 
paid to the plaintiffs; and, for the pur- 
pose of describing tho amount of this re- 
sidue, tho rhoney which had to bo paid 
to tho plaintiffs was called tho malikana. 
It appears that the putni is really held 
in t vro shares or accounts, though 
share is liable for the whole of the pufni 
rent. 
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These two shares are called the Bara 
Taraf and the Chhoto Taraf and at 
the time with which we are concerned 
tlie Chhoto Taraf’s share was under the 
management of the Court of Wards. 
It appears that for the year 1326 B. S. 
a settlement of the duos was arrived at 
• and there is certain correspondence put 
in evidence which shows the ultimate 
settlement of the rent for 1326. Not 
only that, but there are accounts which 
go to the samo effect. I may refer for 
this purpose to the letter (Ex. A) written 
on ludnilf Iho plaiiiiilTs to the manager 
of ihu BMniT.T-if on 27t.h March 1921. 
That letter sliows that sums have heen 
received from both I lie sliarers of the 
putni, that a sum of Rs. 3,000 and a sum 
of Rs. *500 have lieen apju’opriatejl toelcar 
off tlio duos for 1.320 and that Rs. 2.000 
being lis. 1,000 sent by each of the 
sliaiers is oedited lowM,rds payment 
of the amount of intei j st for breach 
of iustaln")nts fro!n 1327. It is not 
shewn f.hul. f his h.'tt.(U* was also <rnt lo 
the (3iholo Taraf ; hut the nrohnhilitios 
are — and there is indirect ev id tmej which 
makes the matter deal — that this seitle- 
nient of tiio arrears of 1326 ami the 
rari'ying over of money against the in- 
terest already due hu* 1 327 cjuuo to the 
notice of h(^tli the sliarers. 

In tliai position, we have to consider 
whether there is any answer to the 
plaintiff's’ claim for wliat is dun to them 
for Vent from Jyoisto 1327. The first 
thing to be noticed is that the plaintiff's 
when they receivcul any sum of money 
on acc<uint invariiihly credited as much 
thereof as possilile to the interest out- 
standing at that- time. Tlio result was 
that when this suit was brought in 1928 
a large amount of interest had heen 
wijied off right up to the time of the suit 
and the consequence of this method of 
accounting is that, if the plaintiffs are 
to recover what is really duo to them, 
they have to recover rent for a longer 
period than three years before the suit. 
As the plaintiffs did appropriate the 
money to interest, it does not seorn to be 
possible to reverse that position. Ac- 
cordingly, in order to decide this suit, we 
have really to see whether the plaintiff's 
can recover rent for more than three 
years previous to the suit. On that 
natter, it has to be observed that the 
defendants in the lower Court filed one 
and the same written statement and they 
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were represented by thj9 same pleader. 
In the same way, in this Court also thejr 
have joined in bringing one appeal to- 
gether. In the issues taken in the. lower 
Court, the question of limitation Was not 
raised separately as regards each of the 
two shares and, in the memorandum'*' of 
appeal to this Court, no grounds are 
taken distinguishing one case from the 
other. The fact, is of course, that underi 
the Ijimitation Act the oases of jointi 
debtors by virtue of S. 21 may have as a| 
matter of law, to bo considered sepa- 
rately, the limitation law being plain to! 
the effect that one joint debtor may have 
an answer on a point of limitation and 
another joint debtor may not have. At 
the same time, in the present case, it is 
not pro.ssed before us that, if either of 
these two sharers is liable, he should, as 
between them, bo made liable ffjr tlie 
whole amount with the result that the 
other escapes. . 

I propose therefore to consider this 
matter without distinguishing minutely 
between the cases of the two defendants. 
This is the way in which the learned 
Subordinate .ludgo has dealt with the 
matter. He has not separately dealt 
with the case of each defendant. The 
plaintiffs did not in their plaint state 
the reasons which took them out of the 
law of limitation and, in the present 
case, it turns out that tlioy relied both 
upon acknowledgment under S. 19, Lim. 
Act, and upon part payment under S. 20. 
In tliis apjieal, Mr. Nasim Ali on belialf 
of the appellants contends that Ss. 19 
and 20, Lim. Act of 1908, do not apply 
to a claim for rent which is governed by 
Sch. .3, Bon. Ten. Act, and ho further 
contends that, if they do apply, we have 
to see whether there is a proper acknow- 
ledgment and, if not, we have to see not 
whether the payments were made in 
such a wa'y that the plaintiffs would ha 
entitled to appropriate them in part pay- 
ment of interest but whether the pay- 
ments were made of interest as such : 
the matter being prior to the year 1928, 
they are governed by the Limitation Act 
before the recent amendment and pay- 
ments of interest as such do not require 
evidence under the handwriting of the 
defendants at the time. 

Now, on the first question whether 
Ss. 19 and 20 apply -under the special 
limitation of the Bengal Tenancy Act, 
the position is this : Under the Act of 
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1I886, the section which imposes a special 
ilimitation is S. l84 which applies Sch. 3 
jto casQS of a certain class of which the 
present is one. It cannot be doubted 
that, if this is a suit for rent of a patni, 
it is within S. 184, Ben. Ten. Act. This 
lie not a proceeding under any Patni Be- 
gulation hxil it is a proceeding under the 
general law for recovery of patni rent. 
In S. 185, the then Limitation Act of 
1877 was referred to ; Ss. 7, 8 and 9 
were declared not to apply ; but subject 
to the provisions of Oh. 16 the other 
provisions were declared to apply. There 
can be no doubt that under that law ac. 
knowledgment and payment of interest 
save the statute from running : Eamal 
Krishna v. Kedar Nath (1), Bakhlal v. 
Hemangini[!i)\ 2 i,ndL decisions to the effect 
that Sch. 3, Ben. Ten. Act, applies to 
suits for patni rents are Burna Moyi 
Dassi y,‘Burna Mayi Choudhurani (3), 
Bash Behari Lai v. Tilak Dhari Ball (4) 
and Basant Kumar Bose v. Khulna Loan 
Company (5). In 1908 however the Act 
of 1877 was amended and, by the opera- 
tion of the General Glauses Act, the re- 
ferences to the provisions of the Act of 
1877 must be taken as references to the 
corresponding provisions of the Act of 
1908. In 1922 again the Limitation Act of 
1908 was amended by an alteration of the 
provisions of S. 29 of the Act and S.29 by 
its second clause dealt with the question 
of a special or locafiaw which prescribed 
the period of special limitation. 

In such cases, the Act as amended in 
1922 said that the provisions of S. 3 
should apply as if such jieriod were 
prescribed therefor in that schedule, and 
for the purpose of determining any period 
of limitation, the provisions in certain 
sections should apply only in so far as 
they y^ore not excluded by the local law 
and the remaining provisions of the Act 
should not apply. Accordingly, in this 
appeal Mr. Nasim Ali for the sfppellants 
contends that, by virtue of Cl. (b), sub- 
S. (2), S. 29 as it stood after 1922, Ss. 19 
and 20 are not to apply in the case of 
special limitation under the Bengal Ten- 
ancy Act. It seems that until 1922 it 
had never been doubted in this Province 
that 'claims for rent were taken out of 

1~ (1909) 8 I C 34. 

3. (4900) SOL J 8i7. 

8. (1896) 28 Gal 191. 

4. (1916) 29 1 C 797, 
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the period of limitation by acknowledg- 
ment or part payment of interest; but ifc 
is said that that changed in 1922. In 
1928, the local legislaturearaended 8. 187,. 
Ben. Ten. Act and made it quite clear 
that from that time Ss. 19 and 20, Limr 
Act were to apply to cases within Sch. 3, 
Ben. Ten. Act. It is said however that 
between 1922 and 1928 the law was 
otherwise. As to that, it appears to me 
that the authority which has beenquoted 
to us on the part of the respondents, 
Hasan Imam v. Brahmdeo Singh (6), is 
an authority which ouglit to be followed. 
It is there pointed out that tho amend- 
ment made in S. 29, Lim. Act of 1922 
merely means that such sections asSs, 19 
and 20 are not to apply by virtue of tho 
Limitation Act and that if they" are to 
apply the grounds for applying them are 
to bo found in the special or local Act 
itself, but that that section is not to be 
construed as intending to cut down 
whatever is provided by any special or 
local law either by express ^Yords or by^ 
clear intention. 

It seems to me, for example, tliat if 
S. 184, Ben. Ten. Act, stood by itself and 
no such provision as S. J85 had been ad- 
ded, tlien it would be quite right to ap- 
ply S. 29, Lim. Act, and say that tho 
mere S. 184 was not under the Limita- 
tion Act to import such sections as Ss.l9 
and 20. But in the present case by tho 
Bengal Tenancy Act, S. 185 means that 
certain sections of tho Limitation Act 
should not apply and certain other sec- 
tions should apply. It appears to me 
that the proper eilect and result of thatf 
is that by virtue of tlio local Act Ss. 19! 
and 20 did apply to cases under Sch. 3,’ 
Ben. Ten. Act, even between the years| 
1922 and 1928. I propose therefore on' 
that point to follow the Patna decision. 
Assuming therefore that the period of 
three years may be extended by acknow- 
ledgment or payment of interest, we have 
to see whether the plaintiffs have made 
out their case entitling them to recover 
arrears of rent from Jyoisto 1327 B. S., 
that is, from the year 1920. As to that» 
so far as the Bara Taraf is concerned, I 
think there is little difficulty. It has 
been conceded on behalf of the appellants 
that, if the payments cau be taken to be 
payments of interest as such within the 
meaning of S. 20, the plaintiffs are ' en^ 

6. A I R 1880 Pat 301«9 Pet 747^'l2n‘^C 
299, 
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titled to the whole of their claim. It 
•may he jmt as well, first, to deal, with 
the queetiou of acknowledgment. So far 
as acknowledgment is concerned, the 
33arii Taraf writing on 24th June 1924 
states that it has sent Es. 2,000 and 
Ks. 1,000 and asks for a correct account. 
It says that it desires to send a further 
£?uiTi, that it wrote two letters to the 
General Managor to find out how much 
was paid by tlie Court of Wards but got 
no answer and asks what amount lias re- 
cently been paid by tliom. That seems 
to ho a letter w'hioh is consistent with 
tliis that a certain amount is outstanding 
f)n account of the pntni lease and that 
the amount whatever it may he is theve- 
acknowledged. 

There arc further letters of tl)o same 
charaetdJ ; in particular, thero is a letter 
of 1926 at p. ol of the paper l)Ook whore 
the Manager of the ilara Taraf sii.vs that 
lie has not been sending money because 
tlio account of tlio claim as mado by the 
plaintiiTs is maLorially at variance wdth 
the accounts of the two different hraii- 
chos of the estate. lie sent a copy of 
the account showing the duos of both the 
Tarafs and showing that a certain sum of 
money was due. Tn these circumstances 
so far as the liara Taraf is concerned, 
apart altogetlicr from tlio payment of 
'interest, it appears to mo tliat the mat- 
tor is covered by acknowledgment. It 
jdoes not appear however tiiat there is 
any letter which can ho claimed to bo an 
acknowledgment sent by the Chhoto 
Taraf. 

I come now to consider the payments 
and the circumstances in which they 
wore made. It is quite clear from the 
very commencement of the negotiations 
about the rent due for 1327 that in 1924 
the plaintiffs were saying that the dues 
for 1326 had only just been cleared off 
after crediting a large amount. They 
wore further saying that Rs. 2,000 was 
being credited against interest already 
due for default of the 1327 rent. Now, 
tliat arrangement clearing off the 1326 
rent has plainly been accepted by both 
tlio Taraffs as the learned Subordinate 
Judge points out and it certainly must 
have come to the notice of both of 
them. The Bara Taraf in its letter 
of June 1924 refers to another payment 
tha| it has 'made and it asks for a 
a correct account to be sent. It says that 
it does not know how much has been 


paid by the Court of Warcis; but it ji 
quite clear that any money that the 
Bara Taraf sent must have been sinft both 
on acoount of interest as well as ot prin* 
cipal. It knew that it would be credited 
against the interest first. On 10th l^p- 
tember 1924, the Manager writes to the 
plaintiffs that Rs.. 2,000 has been credi- 
ted to interest on aceount of the year 
1327. He asks for an account to be sent 
up to 1326. He says that there is no 
contract for anything e:scept malikana 
rent and interest. He sends an account 
and he also sends a sum of money on 
account of malikana refft. He says that 
the Court of Wards promised that it 
would shortly send money and he 
demands a detailed and correct account 
for the years 1326 to 1330 and says that 
ho will try to pay the balance of the 
duos as early as possible. In these 
circumstances every sum of money that 
was sent in that way was sent upon an 
admitted obligation to meet interest and 
was sent with the knowledge that the 
plaintiffs would not apply any part of 
the money in reduction of the principal 
until the interest had been first wiped 
out. When we come to 1331 we find 
that the Bara Taraf admitted that a 
large amount of malikana had remained 
unpaid. Indeed, from the beginning of 
the correspondence it is clear that neither 
Taraf was under any delusion to the 
effect that the payments that were being 
made were not payments for long stand- 
ing arrears. In 1331 ,tlio Bara Taraf 
asks for an extension of time up to 
Sravan next and the correspondence goes 
on in that way. 

The case of the Chhoto Taraf, if it 
were necessary to distinguish it in the 
present case, would not be quite as strong; 
but in that case it is to be remembered 
that in 1333 when the parties were 
minded to exchange accounts, the Chhoto 
Taraf sent in an account according to 
which the payments that had boon made 
were all credited in the first place against 
interest. The form of the letters doee 
not say anything about interest. It uses 
the phrase malikana or amount of rent, 
but the learned Subordinate Judge has 
come to the finding that the Chhoto 
Taraf is in no different position from the 
Bara Taraf in respect that the money 
was intended from the first to be applied 
to outstanding interest and then to the 
principal. Before the learned Subordinatn 
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Judge the main contention of the defen- 
dants was that the language of the letters 
making remittances by both the Tarafs 
was such that the plaintiifs were not 
entitled to credit any part of the money 
to interest as distinct from principal. It 
appears to have been conceded on behalf 
of both the defendants that, if the plain, 
tiffs were competent to credit portions 
of the payments made towards interest 
then no portion of the claim would be 
barred by limitation. 

There can be no doubt that the plain- 
tiffs were competent to credit portions 
of these payments to interest. But in 
this Court Mr. Nasim Ali has pointed 
out that it is not quite the same thing 
to say that the plaintiffs were entitled 
to appropriate the money to interest as 
to say that the money when sent was 
meant for payment of interest as such 
by the defendants. I think in an ordi- 
nary case it would be quite obvious that 
there might be a very considerable dis- 
tinction between those two things. That 
matter, however was not submitted to 
the learned Judge as a question for his 
determination upon the facts. Wo have 
to say as regards the evidence before us 
whether we think that these defendants 
can escape by reason of the payments 
being made without any statement about 
interest accompanying the payments. It 
is reasonably clear that the learned 
Judge was entirely right as regards the 
Bara Taraf and though as regards the 
Chhoto Taraf, the matter is not so plain, 
they too had no expectation that the 
principal would be reduced until the 
interest had first been fully paid off. 
The appeal fails and must be dismissed 
with costs. 

Mitter, J . — I agree. 

r . m ./ b . k . Appeal dismissed. 
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. Guha and M. 0. Ghosb, JJ. 

• . 

Earidas Sadhu Khan — Defendant 3 — 
Appellant. 

V. 

Iswar Batneswar and others — Plain- 
tiffs — Bespondents. 

Appeal No. 64 of 1931,Decided'on 24th 
May 1932, against order of Addl. Sub- 
Judge, Howrah, D/- 20th September 
1930. 

Civit P. C. (1908), O. 23, R. 3 and O. 43. 
R. 1 (mj-’Appeal from order under O, 23, 


R. 3— Decree made before presentation of 
appeal-- Appeal is still competent. 

An appeal from an order under 0. 23, B. 3, la 
not incompetent if the decree is made before the 
appeal is presented. It is not necessary for u 
party aggrieved by un order under 0. 23, B. 3 
to appeal both from the order and the decree in 
order to maintain his appeal against order under 

O. 23, R. 3: A J It 19 9 Cal 089 (F B), Soli.; 

ei I C 248=A I R 1920 Cal 412, Held, Over- 
ruled. [P 95 G 2} 

Basah, Nani Bhusan Mulcerji and 
Khagendra Nath Mitra — for Appellant. 

Brojolal Chakravarti, Bupendra Coo- 
viar Mitter and Khit indr a Kumar Mitra 
— for Respondents. 

Guha, J. — Tliis appeal lias arisen out of 
an application under O. 23, R. 3, Civil 

P. C., made by the plaintilT in a suit for 
recording a compromise. The suit was 
instituted by tlio plaintiff in blie Court 
of the Additional Subordinate Judge, 
Howrah, for a dofdaratiori tliat tlio pro- 
perties mentioned in the plaint were 
debuttar properties of tlie idols SiiBii 
Iswar Batneswar Kcdar Nath Shiva and 
Sri Sri Iswar Sridbar Jiu, and for a fur- 
ther declaration that the plaintiff was a 
shebait of tlio idols. In view of the al- 
legations made in the plaint that the 
defendants, three in nuniber, had acted 
in contravention of the terms of the 
shehailnama, dated 20th June 1874, the 
plaintiff jirayerl that the defendants 
might be declared unfit to continue as 
sbebaits. A permanent injunction was 
prayed for preventing the defendants 
from offering any resistance in case the 
plaintiff' acted as a shebait of the said 
idols, and made repairs to the temples 
belonging to the idols. A prayer was 
made by the plaintiff as sbebriit for ob- 
taining possession of the debuttar pro- 
perties, and there was a further prayer 
for accounts to bo rendered by the de 
fendants in the suit. As it appears from 
the order sheet, the case was pending 
from 1924; on 18th August 1930, when 
it was about to come to a hearing, a re- 
presentation was made to the Court by 
the plaintiff and defendants 1 and 2 that 
the parties wanted to come to an amica- 
ble settlement, and an application was 
filed in Court praying for a day's time to 
put in a Bolenama. 

On that date pleaders were heard, and 
time was allowed as prayed for. On the 
next date the plaintiff and defendants 1 
and 2 filed a joint application,. stating 
that the Bolenama had not yet bfeeo 
signed by defendant 3, and prayer was 
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made for a day’s further time, to file the 
petition of compromise. The Court 
granted time as prayed for. On 20th 
August 1930, the pleaders of the parties, 
presumably the pleaders appearing for 
the plaintiff and defendants 1 and 2, 
stated to the Court that defendant 3 
was unwilling to join in the solenama. 
The case was on that date directed to be 
put up on 23rd August 1930, for enabling 
the plaintiif and defendants 1 and 2 to 
file the solenama, and for proceeding 
ex parte against defendant 3 who was 
absent on that date, viz., 20th August 
1930. The next order recorded in the 
order slieet shows tliat on 23rd August 
1930, plaintitf and defendant 1 filed 
a joint application praying for time 
to file ’ s(jlenama, and this prayer 
was griMited, as the last cliance; and 
the case was adjourned to 2oth August 
1930, for filing tlio solenama, for ex 
jiarte tiial agaitist detendant 3, At 
tliis stage of the proceedings, on 25fih 
August 1930, tliG plaintilV filed the ap- 
plication under O. 23, 11. 3, Civil P. C., 
for recording a compromise which, ac- 
cording to tlic plaintilT, had been en- 
tered into between all the parties to the 
suit. The defendants opposed the ap- 
plication so made by tlio plaintiff. The 
objections raised by the defendants have 
been negatived by the lower Court. 
There is no appeal to this Court by de- 
fendants 1 and 2. It is only defendant 3 
who has preferred an apiieal to this 
Court. (After discu.ssing evidence his 
Lordship lu'oceeded.) In the above 
view of the case, regard being had 
to the materials idaced on tJio record, 
we have no hesitation in coming to 
the conclusion, that so far as defen- 
dant 3 was concerned, he was not a party 
to the compromise wliioh was entered 
into as between the plaintiff and defen- 
dants 1 and 2 and which was sought to 
be enforced by an application made to 
the Court under the provisions contain- 
ed in 0. 23, K. 3, Civil P. C. 

It is necessary to mention that a pre- 
liminary objection was raised on behalf 
of the plairitiff-respondent, as to the 
maintainability of the appeal to this 
Court, on the ground that no appeal had 
been preferred against the decree that 
was passed in the case, and which had 
b|en signed before the appeal to this 
Court was filed on 13th January 1931. 
It would appear that the order of the 


learned Subordinate Judge recording the* 
compromise under 0,23, B. 3 of th^* 
Code and directing the drawing up ef tber 
decree, the order againsft which this ap- 
peal is directed, was passed on 20tb: 
September 1930. The decree was ao- 
tually signed on 4th November 1930,- 
The appeal to this Court was filed on 
13th January 1931. There is no doubt 
that on the date on which this appeal 
was filed, there was the decree passed 
by the Court below, in existence; and 
the preliminary objection relates to this> 
that no appeal having been preferred 
against the decree, the appeal against 
the order dated 20th September 1930,. 
made under O. 23, B. 3 was not main- 
tainable. The objection so raised is based 
upon a decision of this Court in the case* 
of Bengal Coal Co, Ltd. v. Apear CoU 
Ucries Ltd. (l). It appears to us that 
the decision in that case must now be* 
taken to be superseded by the decision 
of a Full Bench of this Court in the case' 
of Talebali v. Abdul Aziz (2). The case 
in Bengal Coal Go. v. Apear Collieries 
Ltd. (1) was referred to in the course of 
the argument before the Full Bench 
and having regard to the principle upon, 
which the decision of the Full Bench is 
based, it is impossible for us to hold that 
the rule laid down in the case in Bengal 
Coal Co. V. Apear Collieries Ltd. (l) is- 
still good law. It may also be mentioned 
that the decision in the case reported 
in Bengal Coal Co. v. Apear Collieries 
Ltd. (l) does not take into account the 
effect of B. 96, Cl. (3), Civil P. C.,. 
and of the statutory right of appeal 
given by 0. 43, E, 1 (m), so far as 
O. 23, R. 3 is concerned. In our 
opinion after the decision of the Full 
Bench to which reference has been 
made, an appeal from an order under, 
0. 23, B. 3 is not incompetent if a de- 
cree is made before the appeal is pre- 
sented . 

It is not necessary for the party, 
aggrieved by an order under O. 23, R. a 
of the Code to appeal both from the’ 
order and the decree in order to main- 
tain his appeal against the order under! 
0.23, R. 3. We overruled the preliminary' 
objection, and hoard the appeal from 
order, as preferred to this Courts on the 
merits. « 

1. A I B 192G Cal 41G=87 I C 248^ 

2. A I B 1929 Cal 68G=rl28 1 G 305-67 Cal 

1013 (P B). 
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In the result the appeal is allowed; 
* the order of the Court below, so far as it 
relates to defendant 3 in the suit, is set 
aside. It will be open to the plaintiff- 
respondent now to proceed with the suit 
as against defendant 3 in accordance 
with law. Wo make no order as to costs 
in this appoal. 

M. C. Cshose, J. — I agree. 

H.K. Appeal allowed. 
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Costello, J. 

Gahur Ali Karikar and others — Peti- 
'tioners. 

V. 

S?n. Asia Khaiu^i and others — Oppo- 
site Parties. 

Civil Buies Nos. 171 and 172 of 1932, 
Decided on 2nd March 1932, against 
order of Sub-Judge, Faridpur, D/- 14th 
November 1931. 

Civil P.C. (1908). 0.21, R. 32(3)— Sale 

property under O. 21, R. 32 (3) is for a 
person's wilful failure to obey the decree of 
Court and cannot be set aside under 0.21, 
R. 89 which is not applicable— Civil P. C. 
(1908), O. 21, R. 89. 

Tho provisions of 0. 21, R. 82 are intended 
ohieHy to provide something iu the nature of a 
penalty for breach of an order of the Court, 
though sub'B. (3) does provide that some portion 
of the price realized by the sale of the property 
may be allocated as compensation to the decree- 
holder in the suit. B. 89 can have no applica- 
tion whcTo a sale takes place under the provi- 
sions of B. 32 (3) because proviso (b), sub-Cl. (1), 
B. 89, cannot be complied with by the person 
applying to have tho sale set aside. The pro- 
ceedings under O, 21, B. 82 are clearly to be of 
a penal character designed to punish persons 
who have wilfully disobeyed tho order of the 
Court. [P 97 C 2; r 98 C 2] 

Jitendra Kumar Sen Gupta — for Peti- 
tioners. 

Amrita Lai Mukherjee — for Opposite 
Parties. 

Judgment. — Those two Buies are the 
outcome ' and it is to be hoped to bo the 
last stage in a protracted litigation bet- 
w^n a man Gahur Ali Karikar on one 
side and his wife Asia Khatun, her 
mother Kokanu Bibi and her stepfather 
Misir Ali Karikar on the other. In the 
year 1927 Gahur Ali instituted a suit 
against his wife Asia Khatun, her mother 
Kokanu Bibi and her stepfather Misir 
Ali in which he claimed as against his 
wife restitution of conjugal rights and 
asT against the other two defendants an 
injunction restraining them^ from ob- 
structing the return of his wife to him. 
On 14th July 1927, a decree was made 


in that suit whereby it was ordered that 
Asia Khatun should return and render 
conjugal rights to her husband, the 
plaintiff, and as regards the other two 
defendants that they be restrained from 
obstructing the return of the wife to the 
husband. Apparently that rlocreo was 
not complied with by any of tho defen-* 
dants and accordingly the plaintiff made 
an appHcatiCn under 0. 31, B. 32, for 
the attachment of certain property be- 
longing to Kokanu Bibi and Misir Ali on 
the ground that they had wilfully failed 
to obey tho decree which had been made 
against them. The property was in fact 
attached on 4th Soptember 1927. After 
tho lapse of one year an application was 
made under O. 21, B. 32, subrK. (3) for 
the sale of the attached property. That 
move on tho part of tho idainfiiT seems 
to have been countered by his wife, 
defendant 1, in the suit by the institu- 
tion of a fresh suit in which she sought 
a declaration that the marriage between 
her and tho plaintiff had been dissolved 
by her lawfully giving a talak to her 
husband under some delegated power 
conferred upon her at tho time the 
marriage took place. 

In answ'or to tlie application which 
was made on 2nd October 192H, certain 
objections were raised by tho defendants 
including the objection that the suit for 
a declaration that the marriage had been 
dissolved was pending and that in fact 
tho marriage had been dissolved on some 
date in July 192M, tluit is to say, on a 
date prior to tho application for the sale. 
In consequence of such objections, vari- 
ous proceedings took place wJiich I need 
riot specify. Finally, an order was made 
directing the sale and the sale of tho 
attached property took placo on 16th 
December 1930. It does appear that 
the Subordinate Judge, when he dealt 
with an appeal from that application, 
was in some doubt as to whether or not 
the sale ought to take placo in the cir- 
cumstances as at that time there had 
been uo decision in the suit for a decla- 
ration of the dissolution of the marriage. 
However he came to the conclusion that 
there was no reason why the sale should 
not take place under the provisions of 
O. 21, B. 32 (3). A month or so later, 
that is to, say, on 9th January 1931, there 
was an application on the part of ithe 
defendants Kokanu Bibi and Misir Ali, 
to have the sale set aside. That appli- 
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nation purported to have been made 
xHider O. 21, B. 89. The matter oame 
before the Munsif, 2nd Oourf, Ohikandi 
on 2ud February 1931. In the course of 
his judgment he says: 

''The properties 'were sold to oompensate the 
^decree'holdor for judgment-debtor's disobeying 
the order of tha Court and thus being guilty 
*of contempt of Court. In such a case judg- 
munt-debtors 2 and 3 have no locus standi to 
apply to set aside the sale under 0. 2L. R. 89, 
Civil P. C. Their only remedy was to obey the 
decree and pay all costs of executing the same 
within full one year of the date of attachment 
as provided by O. 21, R. 32, Cl (4). Again 
0. 21, R. 89, Civil P. C., applies where immo- 
vable property has been sold in execution of a 
money or mortgage-decree. In the present case 
the properties in question were sold to compen- 
«alo the decree-holder for judgment-debtors' 
wilfully disobeying tho order of the Court passed 
in a decree for restitution of conjugal rights.” 

Ho to the conclusion that judg- 
mont.debtors Nos. 2 and 3 had no locus 
standi to havo tlie sale set aside and 
therefore the petition was rejected. A 
few days later, that is to say, on I3th 
February 1931, the learned Munsif pro- 
ceeded to a^ssess tlio amount of compen- 
sation to be paiti to the decree-holder 
under 0. 21, R. 32 (3). lie was of the 
opinion tliat the decree-holder was en- 
titled to get compensation to tho extent 
of Rs. (300. One of tho two Rules, with 
which I am now concerned, has reference 
to that order. Against both the deci- 
hions of tho learned Munsif there was an 
ai)peal to tho Subordinate Judge of 
Faridpur and he dealt with both matters 
along with another matter, that is to 
say, the appeal against tho order of the 
Court of first instance refusing to set 
aside the decroo which in the meantime, 
that is to say, on 2nd July 1930, had been 
obtained by Asia Khatun in her suit 
against her husband. T^t decree hod 
been made ex parte and had declared 
tliat the marriage between Gahur Ali 
and Asia Khatun had been dissolved 
as from 16th July 1928. The learned 
Subordinate Judge of Faridpur was evi- 
dently of opinion that the litigation bet- 
ween these parties was not only very 
unfortunate but that some of the orders 
which were made in the course of the. 
proceedings were the outcome of the 
applications which were in effect abuses 
of the process of the Court. The Subordi- 
nate J udge came to the conclusion that the 
t^ale of the property attached in the '^ay 1 
have described ought to be set aHide uot 
because 0« 31, B. 89 wad Upp^c^ble to 
1933 0/13 & U - > 


the circumstapees of this oaie, 
cause the order direciting .the sale in the* 
first instance ought, in fact,.; never to 
have been made on the jgrpund-^tbat: 'tba^ 
decree of 2nd July 1980,\ 
wife's suit, containeid' 
training her husband from 
execution the decree obtained by ' 

July 1927. The learned, 

Judge also aUowed the apptel;U8 regard 
the Munsii's order piaynient^bf 
by way of compensation /'for ,t^ same 
reason. He definitely camis to; Jthe con^ 
elusion that 0. 21, B: 89, has no applica- 
tion in the circumstances of jthisCjas^and 
I am of opinion that the order .was, oor- 
rect. There seems to be no doubt that 
the provisions of O. 21, B. 33 are inten- 
ded chiefly to provide something Jh the 
nature of a penalty for broach of an order 
of the Court, though sub-B, (3) does prO- 
vide that some portion of the priCe ml- 
ized by the sale of the property may be . 
allocated as compensation to the decree- 
holder in the suit. 

It seems obvious that B. 89 can have 
no application where a sale takes place 
under the provisions of B. 33 (3), be- 
cause B. 89 provides that a person, either 
owning immovable property which has 
been sold in execution of the decree or 
holding an interest therein by virtue of 
a title acquired before the sale, can apply 
to have the sale set aside on his deposit, 
ing in Court, (a) for payment to the pur- 
chaser, a sum equal to five per cent ol 
the purchase money and (b) for payment 
to the decree-holder, the amount speci- 
fied in the proclamation of sale as that 
for the recovery of which the sale was 
ordered (less any amount to which may, 
since the date of such proclamation of 
sale, have been received by the decree- 
holder). That rule requires a two-fold 
payment on the part of the person seek- 
ing to set aside the sale: one payment to 
the purchaser or purchasers and another 
to the decree-holder, Tlus' presupposes 
that there is some specified sum of money 
which is due from ii person or persons wb ,0 
was or were defendants in tho suit, tQ;.the 
decree-holder. In the present oa^;frbm 
the very nature of the suit itsMfi iib sum 
of money was due to the decrei^hoUlev ai ' 
the time when the sale undet 32 took 
place, and therefore proviso (b), sub. 
0L(i), B,89, could not be complied with 
by tho person applying to have the sale, 
set aside. In the present case some two 
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months after the sale took place the 
Munsif, as I have already said, decided 
that fts. 600 out of the purchase money 
realized by the sale of the attached pro. 
perty ought to be paid to the plaintiff as 
compensation. If it can properly be 
said that in effect the sale took place in 
order to provide for the recovery of the 
amount vrhioh might subsequently be 
ordered to be paid to the plaintiff, then 
on that footing it follows that the owners 
of the attached property, that is to say, 
Kokanu feibi and Misir Ali in order to 
have the sale sot aside would have to de- 
posit in Court the sum of Rs. 600 for pay- 
ment to Oahur Ali. 

I have said that the decision of the 
Subordinate Judge was based upon the 
view that no proceedings in the nature 
of an execution proceeding with reference 
to the original decree ought to have taken 
place after the decree in the wife's suit, 
that is to say, after 2nd July 1930. But 
the fact remains that when the order for 
the sale of the property was made, oh- 
jeotion was taken to the making of that 
order and there was an appeal against 
that order and the direction for sale was 
confirmed by the appellate Court and it 
was in accordance with the decision of 
the appellate Court that the sale in fact 
took place. In those circumstances it is 
clear that the sale did, in fact, take 
place under an order of Court which was 
subsisting at the time when the sale ac- 
tually took {dace. The order, I have said, 
had been confirmed on appeal and no fur- 
ther steps were taken at that time with 
regard to it. It must, I think, further be 
taken that the sale validly took place 
under an order of the Court made by vir- 
tue of the provisions of B. 32, 0.' 21. I 
have already indicated t hie reasons why 
I think the appellate Court below was 
right in holding that 0. 21, B. 89, does 
not apply. Moreover the prpclamation of 
salie did not and could not contain as it 
should contain all the particulars re- 
quired by ;B< 66, 0. 21. If B. does not 
apply there seems to be no other proce- 
dure appropriate for setting asrde a sale 
of this oh^ralcter once it has, jbeen com- 
pleted» .V 

I therefore come to the conejusion, al- 
though I db so with great relnqtance, 
tb^it the learned Subordinate Jiidge^ was 
not Justified in law in taking the opurse 
wbieh. Jilt jn ordering the sale to be 

set' aside' and the order for'tlie payment 


of the compensation to the plaintiff 
cinded. Onq^must bear in mind, as I' 
have indicated, that the proceedings 
underO. 21, B. 32, whatever the ulti- 
mate result may be, are clearly intended 
to be of a penal character designed to 
punish persons who have Y'ilfully dis-i 
obeyed the order of the Court. In thatj 
view of the matter and on the findings of 
the Courts below it appears that the de. 
fendants had disobeyed the orders con- 
tained in the original decree and there- 
fore had rendered themselves liable to 
the consequences involved by the terms 
of B. 32, 0. 21. It follows therefore that 
those rules must be made absolute, the 
orders of the Subordinate Judge be set 
aside and those of the Munsif bo restored. 
By consent it is further ordered that if 
Kokanu Bibi and Misir Ali pay to Gahuir 
Ali within two months from today’s date 
Rs. 600 and Rs. 30 to the purchasers of 
the attached property then the sale will 
be set aside and the sale will be void and 
the parties will be restored to the posi- 
tion quo ante. If the sum of Bs. 130 de- 
posited in Court at the time of the ap- 
plication for setting aside the sale is still 
available, it should be credited to the de- 
fendants and the amount of the purchase 
money Rs. 600 deposited by the auction- 
purchaser should be refunded to the pur- 
chaser and all further proceedings bet- 
ween the parties in respect of the sale of 
the said property will terminate. Noth- 
ing in this order contained will affect the 
validity or enforceability of the decree 
said to have been obtained by Asia Kha- 
tun in respect of her dower. 

B.B./b.k. Buies made absolute. 
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Guha and M. C. Ghose, JJ. 

Harendra Chandra Das and others — 
Defendants — Appellants. 

V- 

. Nanda Lai Boy and others — Plaintiffs 
— Respondents. ^ 

Appeals Nos. 851 and 698 of 1929, De- 
cided bn 2nd June 1932, against appel- 
late decrees of Dist. Judge, Sylhet, 
D/* 6th October 1928. 

(a) Specific Relief Act (1877), $. 27 (b)- 
Transferee for value witbout notice of origi- 
nal contract mutt prove that bo fulfils that 
character. 

Where a person .claiias. to be .a tronafereeior 
value without nofcioe pt tha original enniftot, 
the burden lies, npoa him, tb prove he. ful- 
fib tbatiAaracter* ' Ijf he aware when bo 
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purchased the property that negotiation^ for the 
yale of the property \rere already in progress 
between hie vendors and the plaintifl, and pnr- 
chasea the property without making neceseary 
enquiries as to whether any agreement to sell 
the property had been definitely concluded bet^ 
woen his vendors and the plaintiff, be cannot 
claim to be a transferee without notiee: 40 Cdi 
666. Bef. IP 100 0 2] 

(b) Specific Roliof Act (1877). Sa. 14 to 17 
— Contract, whether divisible, is question of 
fact. 

The nature of a contract, whether it was 
divisible or not. must be determined upon the 
.facts and circumstances of each particular case; 
and the question is essentially a question of 
fact, [P 301 C 1] 

Defendants C and 7 as agents of defendants 2 
to 6 who owne^ shares in certain family pro- 
perty went beyond the scope of their authority 
in agreeing to sell the property on behalf of 
their principals to the plaintiff. The contract 
was subsequently ratified by defendants 2, 4 and 
5 but not by defendants 1 and 3. 

Held: that the contract was one that was. on 
the face of it, and in view of Iho conduct of 
the parties and the intention to bo gathered 
from such conduct, divisible in its nature, 
and was, in point of fact separated and divided 
by defendants 2, 4 and 5 ratifying the con- 
tract, and by the refusal of defendant 3 to 
do so, in respect of his own share iu the joint 
property. It was therefore an agreement bet- 
ween the plaintiff and the defendants 4 and 5 
for sale, and did not come within the general 
rule that whore a person is jointly interested in 
an estate with another person, and purports to 
deal with the entirety, specific performance will 
not be granted against him as to his share. The 
contract was after ratification a concluded con- 
tract in regard to the shares of the defendants 2, 
4 and 6, and as such specific performance could 
be granted of the same: A I It 1932 P G 48; 
A IB 1926 C 45, Dist. [P 101 0.2] 

Basalc,Chandra Sekhar Sen and Biren^ 
dra Lai Das — for Harendra Chandra and 
Jagadiswari Dasi. 

Brojo Lai Chackerbutty, Aiul Chandra 
Oupta and Nikunja Behary Boy — for 
Nanda Lai Boy. 

Biraj Mohon Majumdar — for Deputy 
Begistrar. 

Judgment. — The plaintiff in the suit 
out of ^hich these two* appeals have 
arisen, prayed for a decree for specific 
performance of a contract for sale said to 
have been entered into by defendants 1 
to 5 on 3rd Chaitra 1330 B. S. or in the 
alternative for refund of earnest money 
and recovery of damages. .Defendants ^ 
to 6 had maliki right in the property 
which . was tto subject of the 

contract for sale, to the extent of certain 
definite shares owned by each pf them as 
a member of a joint Hindu family; de-, 
feftdant 1 bad a meadi ijara right the 
property to 4h8 extent . of 4m sltiiiie of 


defendant 3. Defendant 6 wgs the kertiii • 
of the joint family of which idefendantp 
1 to 5 were mernWa, defendantv/imiiij^ 
the mother of defendants 9 to 
dant T was aA officer of tbe'j6lli4^i^>iiwily 
estate. Defendants. 6 and' f 
agents in the matter of the. conti^i^ 
sale,, of which specific perfotmanioe. Wish ' 
prayed for by the plaintiff. Defcndahtir 
8 to 13 are purchasers from defendants '3: 
to 6, by kabalas dated ^^th Asbar 
of the property in regard the 

plaintiff asked for speciilc - 
The plaintiff's clMtn in' rcmBted 

by all the defendants" mefitibned afove! 
The contract for sale as alleged by the 
plaintiffs, was denied; It WMi asserted 
that defendants 8 tP 13 were bbna fidd 
purchasers for value; without, knowledge 
or notice of any previous agreerhent Ibr 
sale with the plaintiff as alleged by thd 
plaintiff in the suit- ' ' ; 

The controversy between the 'parties 
to the litigation are indicated by the 
principal issues raised for deterini nation 
in the suit, which were to the following 
effect: Was there any contract for said 
to the plaintiff? Was the ooniraoi 
legally enforceable and capable of specie 
fic performance? Had defendants 6 and 
7 any authority Jo enter into any ootti 
tract ? Did defendants 1 to 5 approve ot 
or ratify the contract ? ; Had’ ' defenJt 
dants 8 to 13 notice of tfaie contract? Are 
defendants 8 to 13 bona fide- purchasers 
for value? The learned Subordinate 
Judge, Second Court, Sylhet, in' whoi^ 
Court the suit was : instituted, passed » 
decree in the suit in these words; - 

'*The suit he decreed with cbets, decree against 
defendants 1 to 7 being for Bs. 850.(.and agaiiwS 
all the defendants for costa,' prayers ka;to ofa)ut 
of the plaint and.olaitn for Be. d.,dA i^, qp^mpen^ 
sation being' diaallo Wed aiad iqtditast tnntijiiag ai 
6 per cent per annum ;dn deoretaLamcmiii nil 
realization." 

The prayers ka to cbha; it may bo 
mentioned, related to specific perforih- 
anoe. On appeal by the plaintiff, tho . 
learnbd District Judge of Sylhet modified 
the decree of the trial Court, and passed! 
a decree . directing that the . shit be 
decre^ as defenHanis % A,' and '5 

to Id, and that the plaintiff be 
specific performance as a^insS^^defen- 
dants S, 4, 6 and 8 to the agreb-i 

meni dated Srd Chaitra ;13S0. 
kabalas dated 4th Ashar Idol'v In favom^ 
of defendants 8 to 13 were declared ini 
valid, ill respect of the. shares iehxu 
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dants 2, 4 and 5. The decree further 
directed the execution of a fresh kabala 
in respect of the shares of defendants 2, 
4 and 5, in favour of the plaintiff. The 
plain tiff 'j suit was dismissed as against 
defendants 1 and 3. Defendants 2 and 4 
to 13, as well as the plaintiff, have ap. 
pealed to this Court, The defendants’ 
appeal being appeal from Appellate Dec- 
ree NOk 851 of 1929 while the appeal 
by the plaintiff is appeal from Appellate 
Decree No. 898 of 1929. In view of the 
questions raised in these appeals the 
findings arrived at by the learned Dis- 
trict Judge on appeal in his elaborate 
and careful judgment may be briefly re- 
ferred to. The learned Judge bold upon 
the evidence before him, that defendants 
6 and 7, on behalf of defendants 2 to 5, 
entered into a contract with the plain- 
tiff for the sale of the property, and that 
the agreement was concluded on 3rd 
Ghaitra 1330. Defendants 6 and 7, the 
agents, were, according to the learned 
Judge’s finding, acting beyond the scope 
of their authority, but the agreement 
was ratified by defendants 2, 4 and 6, 
but not by defendants 1 and 3. On the 
question of the position of defendants 8 
to 13 the District Judge has held that 
on the facts and in the circumstances 
mentioned by him the contract could be 
specifically enforced against them. 

One of the points raised in the appeal 
by defendants 2 and 4 to 13 is with re- 
ference to the decision arrived at by the 
Court of appeal below, that defendants 8 
to 13 were persons against whom the 
plaintiff’s contract could be specifically 
performed; and mention has to be 
made of the reason given by it in 
this behalf. The learned Judge has made 
mention of evidence showing that these 
defendants bad information of what was 
taking place in regard to the contract for 
sale, to the plaintiff, and of evidence 
showing that the plaintiff 's^tgent having 
aslfed them not to buy the property in 
question. :The learned Judge has refused 
to disbetievci plaintiff’s evidence on the 
point ; and has held that even if they 
wore on^y award' of the fget that negotia- 
tions for the sale of tbe^property was in 
progress, between defendants 1 to 5 and 
the plaintiff’s agent, that should have 
put them ontheir guard, and they should 
haVe made necessary inquiries an to who- 
ther anyragreement to sell the property 
had been definitely concluded. This de- 


fendants 8 to 13 did not do. There can' 
be no doubt that the learned District 
Judge has rightly directed himself in 
coming to the decision on the question 
whether defendants 8 to 13 were or were 
not bona fide purchasers for value, and 
whether or not they had knowledge or| 
notice of the previous contract with the 
plaintiff. It is well settled now that 
when a person claims to be a transferee! 
for value without notice of the original 
contract, the burden lies upon him tc 
prove that he fulfils that character. If 
defendants 8 to 13 chose to make no' 
inquiry, they could not claim to be trans- 
ferees without notice : *‘they could not 
predicate of themselvos” that they were 
persons who claim without notice of the 
contract of 3rd Chaitra 1330, with tho 
plaintiff: see in this connexion, J^a6w raw 
Bag v. Madhab Chandra Pollay\i). The 
decision of tho learned fliidgo, in the 
Court of tii)peal holow, that the contract 
could be specifically enforced against de- 
fendants 8 to 13, is upon tho findings 
arrived at by him correct and must be 
affirmed. 

On the question of ratification of the 
contract for salo^to tho plaintiff by de- 
fendants 2, 4 and 5, and not by defen- 
dants 1 and 3, which was raised in the 
appeal by the plaintiff, there is a clear 
finding of fact arrived at by tho learned 
District Judge. It was pressed before us 
that there has been an inaccuracy in 
quoting from the deposition of one of the 
witnesses for tho plaintiff, examined on 
this part of the case, inasmuch as the 
witness stated that ho "wrote” the docu- 
ment evidencing the sale to the plaintiff, 
a,t the bidding of defendants 1 to 5, and 
not that ho "read out” the same, as men- 
tioned in the judgment of tho Court of 
appeal below. It has also been urged 
that upon the findings arrived at by the 
lower appellate Court, there was ratifica- 
tion in law by defendants 1 and 3, on 
the evidence that was common to the 
defendants I to 5. We are unable to say 
that the inaccuracy in quoting a passage 
from the deposition of a witness, to 
which reference has been made above, in 
any way affects the findings and the con- 
clusion arrived at by the learned Judge in 
the Court below, on the question of rati- 
fication. Prom the facts and oircutti- 
stances to which reference has been made 
in the jud^ent of the Court below,, ftie 
1. (1918) 40 Cal (kiSasiC 1 C 9, . 
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conclusion followM that the defendants 
'1 and Shad not ratified the contract. It 
is impossible upon the findings arrived at 
by the lower Court, to hold in favour of 
the plaintiff, that defendants 1 and 3 
had ratified the contract; and upon those 
findings there appears to be no justifica- 
tion for the contention that there was 
ratification in law, seeing that upon the 
facts proved in the case, and upon the 
inference drawn from such facts, there 
was no ratification of the contract, either 
express or implied, so far as defendants 

1 and 3 wore concerned. 

The question whether the contract of 
3rd Chaitra 1^^30, was legally enforceable, 
and the question whether the contract 
was capable of specific performance, wore 
raised before the Courts below, and have 
been urj^cd in the appeal by defendants 

2 and 4 to 13. The plaintiff who had 
previously acquired some share in the 
pi'oporty in suit, was desirous of securing 
other shares in the same. With a view 
to this, there wore negotiations with de- 
fendants 2 to 5 for x>urchase of the shares 
of the i^roperty owned by them; defen- 
dant 6 who had sold his own share in 
the property to tlio plaintiff, negotiated 
as agent of defendants 2 to !j. Upon the 
finding arrived at by the Court below, 
the agents (defendants 6 and 7) had gone 
beyond the scope of their authority, but 
defendants 2, 4 and 5 had subsequently 
ratified the contract entered into by the 
agents on their behalf ; defendants 1 and 

3 however did not ratify the contract. 
Thus tlio contract sought to be specifi- 
cally enforced was not treated by the 
parties concerned as one entire contract 
indivisible in its nature : it was not also 
a contract entered into by a cosharer 
of joint property undertaking to obtain 
the consent of the other cosharers in 
respect of joint property. It may be 
noticed that the nature of a contract, 
whether it was divisible or not, must 
be determined upon the facts and oir- 
cumstances of each particular case; and 
the question was essentially a ques- 
tion of (act. The contract etltered into 
by the agents in the Case before us, was 
one, in regard to the distinct and differ* 
ent shares of oosharets defendants, 2 to 6, 
in the joint property, and in respect 
of which shares only, taken separately, 
tlysre could be a conveyance of title, so 
far as any of the cosharets was con- 
cerned. There was the. co^tinge&oy of 


any of the cdsharers 

vey bis own share; and 

showed that such 

pen. The position then 

agents were negotiating on 

of the cosharers, defendants 2 

the sale of the joint property; some of . 

the parties oonoernddi .defendaiiig;>%,.i J 

and 5, ratified tjha action of the ’ 

defendant 3 as well as defendant 1 d!d. 

not ratify the same. 

Defendant 1, it must be reipeihbbred, 
was not a cosharer, but was only an. 
ijaradar of the share bf defendant^ in the, 
joint property. The contract, theiiefotel 
in the case before lis, was One that watf; 
on the face of it, and in view of the 
conduct of the parties and the int6n>^ 
tion to be gathered from such conduct, 
divisible in its nature; and was, in 
point of fact separated and divided by 
defendants 2, 4, and 5 ratifying the. con- 
tract, and by the refusal of defendant 3 
to do 80 ^ in respect of bis own share in 
the joint property. It was therefore an 
agreement between the plaintiff and de- 
fendants 2, 4 and 5 for sale, and does not 
come within the general rule that where; 
a person is jointly interested in an estatef 
with another person, and purports ti}| 
deal with the entirety, specific perform-; 
ance will not bo granted against hitn aa| 
to his share. Very great, reliance has 
been placed by the learned ^voeate for 
defendants 2 and 4 to 13, appellants, on 
the pronouncements of their Lordships 
of the Judicial Gommittee of the Privy 
Council, in the case of Bai Pfomotha 
Nath Mittra v. Oostha Behari Sen {2), 
as also upon the rule laid down by .their 
Lordships in Graham v. Krishna .Ohnn^ 
der Dey (3), in support of the case of these 
defendants, that there was no concluded 
contract in the case before us, which 
could be specifically enforced by the 
plaintiff, in view of the non-ratification 
of thcf contract by defentonts 1 and 3; 
and that the plaintiff not having relin- 
quished his claim to further performance 
and all right to compensation, was not 
entitled to a decree for specific perform- 
ance. It was urged that there., was no 
mutuality in the contract of whigh speci- 
fic performance was sought, as defen^ 

S. A I U 193SF 0 48^186 10 40as:59 I A 4T 
(PC). 

3. A I R 1935 P G 43:^30 I G 383=s53 1 A90» 

33 Cal. 835 (P C). 
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dants 2, 4 and^ 5. could hot insist upon 
^he enforcement of the contract. 

The questions thus raised do not in our' 
ludgment, arise for consideration in the 
case before us, in view of the nature of 
the contract entered into. It cannot be 
said in this case, as it was made out in 
Sai Promatha Nath Mittra* a case (2) 
that the oonttact was on the footing that 
lall the Vowners. of the property would 
consent to the sale. . The agents acting 
on behalf of defendants 2 to 5 in this 
.ease were negotiating for the sale to the 
'^plaintiff, of the share of the joint pro- 
. perty, owned by each of these defendants 
separately; and defendant 3 refused to 
ratify the act of the agents, so far as his 
own share was concerned. In Oraham's 
case, their Lordships of the Judicial 
Committee definitely held that in India 
Ss. 14 to 17, Specific Belief Act, 1877, 
constituted a complete Code, so far as 
specific performance of part of a contract 
was concerned, and their Lordships laid 
: down the law in a case where there was 
I the question of a part performance of a 
! contract, the vendor having failed to 
j make title to one of the two items of pro- 
I porty agreed to be sold. The contract 
' was not one in regard to which it could 
i be said that one of the items of property 
, stood on a separate and independent foot- 
ling, so as to be within the terms of S. 16, 
Specific Belief Act. In the case before 
os, the separate shares of defendants 2 
to 5 in the joint property stood alto- 
gether on an independent footing, and 
the plaintiff and the agents on behalf of 
these defendants were negotiating for 

• the sale of these separate shares of these 
'defendants in the joint property. The 
'Case placed before the Court by the plain- 
^‘tiff, regard being ha® to the -averments 

• made in bis plaint, was one to which 
'S. 15, Specific Belief Act» could not have 

• any application; and the rule laid down 
' by the Judicial Committed, in Bai Pro- 
\ fnbih6 ifathMittra's case (2) that unless 

there was tminquishment by the plaintiff 
: of claims, as 'provided by that section, 

^ there could ho decree made for speci- 
fic perfomauce, ih Iwoyitoi the plaintiff, 

^ could not tberefore ap^y.^ 

• The ^htract in theoaSe before ns, was, 
after ratification, a concluded contract 
in regard to the shares of defendants 2, 
4 ahd 5, and as such, specific perform-, 
aoce could be granted of the Isame. The 
Idecision of the learned Disttict Judge, in 
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the Court of appeal below, in favour of 
the plaintiff, is, in our judgment, correct,, 
and it is in consonance with the princi- 
ples underlying the decisions of the Judi- 
cial Committee of the Privy Council in 
the oases referred to above, upon which 
reliance has been placed on behalf of dOT 
fendants 2 and 4 to 13 in the suit. In 
the result both the appeals are dismissed 
with costs. The decision and decree 
passed by the learned District Judge in 
the Court of appeal below are affirmed* 

K.N./r.k. Appeals dismissed. . 
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Mukerji and Bartley, JJ. 

(Syed) Zainuddin Hossain and others 
— Defendants — Appellants. 

v. • 

(Moulvi) Muhammad Abdur Bahim 
and others — Plaintiffs — Bespondents. 

Appeal No. 8 of 1929, Decided on Lst 
.Tune 1932, against original decree of 
Second Class Sub-Judge, 21.Parganas, 
D/. 19th May 1928. 

(a) Mahomedan Law — Wakf — Conitruc- 
lion— Principle stated. 

The intentions of the settlor have Lo bo 
gathered primarily from the terms of the deed, 
though attendaiiL circumstances may be looked 
into if the intention is not apparent or clear 
from such terms, and subsequent circumstances 
also, but only if and so far as they throw any 
light on such intention: AIR 193*2 Cal 93, Ref. 

LP 105 C 1] 

(b) Mahomedan Law — Wakf — Mere decla- 
ration of wakif extinguishes his rights in 
wakf property. 

According to Abu Yusuf whose tenets hold 
the field so far as Bengal is coTiCerned the wakf 
becomes absolute and binding on the meife de- 
claration of the wakif, and on such declaration 
being made, his rights in the properties which 
form the subject matter of the declaration be- 
come extinguished at once : A I R 1922 Cal 429; 
AIR 1930 Cal 673 and d I iZ 1927 JP CilOl, Ref. 

[p 106 0 n 

(c) Mahomedan Law — Wakf — Validity 
estahlished — Whether acted on not is 
immateriaL 

OncQ it is found that a wakf is valid, it is 
wholly immaterial whether its provisions were 
carried out or not for that is a matter of breach 
of triMft only. Once it is found that the wakf is 
valid and operative, even, the wakif himself has 
no power to interfere with it. 'H? 106 C 2] 

^ {d> MahomedaaLmtr Wakf family 
eetUmnent niadte . after .wakf •cannot' affect 
wakf prepefty; ■ 

Family setticmeikt cannot affect any ytoper- 
ties which ware nohthe pEOpertlee of the family 
hut were the piupertisi pf an endbwmmit validly 
created^ the Qwnersbi]^^tthlchr heloiigsd nq^ to 
the pelAiies to' the ^ ^ to the 

Almighty. Under.^tne'gijfftaolaftutti^ 
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ment a party oannot enter into a tranaaotioa 
which he is not under the law competent to do 
'niiid which is beyond his disposing power. Hence 
even if the^wakif did not act according to the 
terms of the wakf or subseqnently converted a 
part of the wakf property Into a family dwelling 
house for himself or his heirs or that he disposed 
of some of the properties of the endowment as if 
they were personal properties of his own tney 
would not affect the validity or operative oharao- 
ter of the wakf. [P 105 0 3] 

(e) Mahomedan Law — Alienation — Guardian 
— De facto guardian cannot alienate minor'e 
property but minor cen ratify alienation on 
becoming major. 

Under the Mahomodan law a mother has no 
power as do facto guardian other infant child- 
ren to alienate or charge their immovable pro- 
perty. But if <ihe minor on coining of age rati- 
fies the arrangement or accepts a benefit under it 
he would be estopped from questioning its vali- 
dity. LP 106 0 21 

(f) Limitation Act (1908), Arts. 142 and 
144 — No dispossession or discontinuance^ 


Suit fov |»oisessS«ii ht ■ 

by Art. 144 and not ty ‘ ‘J 

Where there is no tmn8!er'%7 
the defendant of any interest lit Udtno.TaUe' pro- 
perty at all bat only a permission' In, 

the premises^ and so there was no . 

nor any .diBGOntinaa.aae of possession pH 
of the plainti^ plaintiff most be deejdeff .liiihMe 
been in poesdsidon of the pcemisees anff If " 
defendants contend tliat they acquired by ad-, 
verse possassjoh iot over IS years a limited in:, 
terest, vis-r a rfffht tO reside^ whioh. wuld not-M- 
defeated, the edit is gbverned by 
not by Art. 14S and tinm undid b^d/to ran only 
after plaintiff’s right 
nied/ V 

Nasim AH ikuA Md. Nurul ff^ Chow- 
dhury — for Appeilants* ' ' 

Sarat •Chandra Jioy and 

A.Quasim — for Eespoadentq.' 

JttdgmHiit. — The relaitioziship. of tha 
parties who figure in this cw wiU appear 
from the following genealogioal tree: 


MOHAMED ISMAIL 


! 

Mohamed Isr«ail 
(predeceased his 
father) 

I 

Hohamod Oous 


Mohammad 

Ibrahim 


1 

Mohammed 
Abdur Rahim 
plaintiff). 


I - 

Fatema Bibi 
(pro fonna 
defendant 5)« 


I . 

Asiihunneasa 
BibI WtSyed 
Tsjammal 
Hossein 


Syed Zairiuddiu Syed Sharfnddin 
Uossoiii Hossein 

(defendant l). (defendant 2). 

The plaint ifl 8 case shortly put was 
the following : that his father Moha- 
med Ismail, who owned considerable 
properties in and near about Calcutta 
built a mosque at No. 21, Ismail Street, 
and dedicated it as a ]ilace of worship 
for the Mahomedan public; and for the 
upkeep of the same ho also, by a deed of 
wakfnama dated 17th January 1864 dedi« 
cated, amongst other properties, premises 
No. 20, Ismail Street, which consisted pf 
some land with buildings standing there- 
on; that the said Mohamed Ismail acted 
as muttawali during his lifetime, that on 
his death his son Mohamed Ibrahim, and 
on the death of the latter the plaintiff 
came to be muttawali; that during the 
minority of the plaintiff, Syed Tajaro- . 
mal Hossein, father of defendants 1 to 4, 
who was the husband of the /plaintiffs' 
sister Srimati Asimunnes^ Bibii man- 
aged. the properties' on his. behalf; that 
by lease and license of the jplauitiff» bis 
two sisters, viz., Srlmati Fatemai Bibi 
and the said Srimati Azimunnes^ Bihi,.. 
Ifved with their respeetite f^ljjiiliea in 
certain r<K)ms in the said pre^isesJ^ov, 20 


Mt. Faklierutinessa Mt. Zohra Kliatun 
Bibi (pro forma 

(defendant S). defendant 4)* 

Ismail Street; that the said Azimunnessa 
Bibi died in 1915, and since her death 
her children, defendants 1 to 4, were al- 
lowed permission by the plaintiff to re- 
main in occupation of certain rooms in 
the said premises which were describ^ 
in the schedule to the plaint, and in 
1916, defendant 1 agreed to pay Es. 5 as 
rent . for an outer room which he also 
came to occupy; and that the plaintiff 
as muttaiwali of thjpi wakf served .a notice 
on the defendants to vacate the rooms in 
their possession, but the defendants set 
up a claim to retain possession thereof. 
It was said in the plaint t^t the pro 
forma defendants 4 and 6 did hot ques- 
tion the title of the plaintiffs and on the 
contrary expressed their udllingness to 
vacate the rooms in their possession, and 
so no relief was claimed as.againsi thein* 
defencsC was that hoi .yaM wakf 
was created by Mohammad .and at 

any rate the wakf which he created was 
never acted upon by biin; that soon after 
the wakfnama he himself converted pre- 
mises No. 20 Ismail Street, into a family 
dwelling house; that he executed a will 
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before his death; that on his death the and European Asylum Lane amongst the 
heirs executed an ekrarnama as amongst executants, his heirs, by virtue of the 
theyi^selves and partitioned the proper- will dated 24th June 1875. It^was stated 
perties left by him; that by the ekrar- further that the heirs agreeing with one 


naim it was agreed that the said premi- 
ses would be used as a family dwelling 
house by his heirs; and that having ac- 
quired the right so conferred by the 
ekrarnama the father or the defendant 
made extensive addition and alterations 
at bis oWn expense. Occupation of the 
heirs under the leave and license of the 
plaintiff, as well as the lease at a rental 
of Bs. 5 were denied. The Subordinate 
Judge having decreed the suit defendants 
1 to 3 have preferred this appeal. 

Before dealing with the questions 
raised a few more facta require to be 
stated. By the wakfnama executed on 
17th January 1864, Mohamed lamail 
dedicated two plots of land, Nos. 393 and 
394 said to comprise 1 bigha 4 cottas 
of land together with certain structures. 
He constituted himself the first mutta- 
wali and reserved to himself the right to 
appoint either one of his heirs or a 
stranger as muttawali to act after him. 
He provided that: 

during my life-time 1 do not appoint any- 
body as muttawali either from amongst my heirs 
or outsiders, then out of my heirs, first of all out 
of my male heirs, my sons, should they be com- 
petent ^ honest, or otherwise one of them (my 
other heirs), who may be competent or honest, 
shall carry out the duties of the towliat.” 

He directed that after defraying the 
expenses detailed, whoever would be mut- 
walli would get a remuneration not ex- 
ceeding Rs. 10 per month. 

It appears that Muhammad Ismail 
made a will on 24th June 1875. The 
will is not forthcoming and it is not pos- 
sible to say if and to what extent it in- 
terfered with the wakf. It then appears 
that after the death of Muhammad Is- 
mail and onSOtbJune 1876 an ekrarnama 
was executed. The parties to this docu- 
ment were : (l) Mt. Sharfunnessa, the 
widow of Muhammad Ismail, for self and 
as mothei: and guardian of her minor son 
Abdur Bahim ; (2) MuhammadTbrahim, 
son of Muhammad Ismail ; (3) Fatima 
Bibi ; and (4) Aximunnessa Bibi. It was 
stated in. this documehti that Muhammad 
Ismail had built a mosque and had dedi- 
cated three plots of lands, Nos. 383, 393 
and 394 not the last two plots only as in 
the wakfnama, and the first plot (contain, 
ing 13 cottas of land) and had divided 
his house properties in Gardener’s Lane 


another thought it better to perform all 
acts according to the desire of their de- 
ceased ancestor and that they according, 
ly made certain stipulations the more 
important of which, to quote the words 
of the deed, wore the following : 

1, “We by this deed declare that we shall in 
compliance with the will and towliat, be bound 
by the recitals in this deed, that is to say, our 
claim in the capacity of heirs respecting the 
lands bearing holdings Nos. 883, 893 and 894 
with the brick-built houses relating to the wakf 
shall not be valid.*’ * 

3, “We, Muhammad Bbrahim, Muhammad 
Abdur Rahim and Muhammad Gholam Gous 
shall remain mutwallia thereof, but during the 
minority of Muhammad Abdur Rahiifi and Mu- 
hammad Gholam Gons all the affairs relating to 
the trust shall bo conducted by me Muhammad 
Ebrahim.” 

3. “After defraying the proper and necessary 
expenses of the wakf, whatever balance. out of 
the income of the wakf property will be left 
shall be divided equally amongst us the three 
mutwallis monthly by way of remuneration 

4. “None of the hnirs or mutwallis shall have 
any claim to the right of dircci or exclusive pos- 
session of the particular dwellijtg house No. 20 
nor shall any of them have the right to prevent 
any other from residing therein or occupying it 
for residence. On the oilier hand excepting the 
right of transfer, etc., we the heirs and the mut- 
wallis shall always have equal right of residence. 
All the heirs and mutwallis shali equally be 
bound to do all improvements and repairs with 
regard to the said house.” 

C. ‘‘Whatever debts are due by the said de- 
ceased ancestor shall be paid according to the 
details given below. The details given are that 
Muhammad Ebrahim should pay Its. 239, Mu- 
hammad Abdur Rahim Ks. 173, Fatima Bibi 
Rs. 291 and Azimuuiie.ssa Bibi Rs. 177, that is to 
say Rs, 1,070 in all.” 

' Now, one of the issues framed in the 
suit in view of the pleadings of the par- 
Mes, was : 

"Was the wakfnama acted upon ? Is it a valid 
and binding document ? Can the defendants 
raise this question ?',j 

The intention, as far as one can ga- 
ther, was on the part of the defendants 
to challenge the validity of the dedioa. 
tion itself and to assert that it was not 
operative because the wakif himself did 
not act according to its terms; and on the 
other hand on the part of the plaintiff to 
deny the right of the defendants to raise 
these questions. In the letter (Ex. G) 
which was written by the defendants' 
soiieitpT in answer ito the notice da^ed 
12th June 1930 eaUing npon* them to 
vacate by 30th June. 1930, it was said;. 
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*'Tbey 0» e*» the defendantB) sHte that ihey 
are occupying a portion of the -premises N.o» 20 
Moolvi Ismail Street, as heirs of the wakif and 
they have every right to do so. A reference to 
the wakfnama and the deed of confirmation of 
the said wakfnama dated 80th June 1676 will 
convince you of the fact. Your allegation that 
they^ are occupying a portion of the <said pre- 
mises with your client’s leave and license is 
without foundation and my clients totally deny 
the same.*’ 

It is clear therefore that the defen- 
dants claim at that time was based upon 
the wakfnama and the ekrarnama, which 
purported to confirm the wakf and not to 
dispute it. It is quite true that in the 
written statement, substance of which 
has been alraady quoted above, the vali- 
dity of the original dedication and the 
operative character of the wakf were 
challenged ; but it is obvious that such a 
position is not consistent with the letter 
Ex. C.* 

Be that as it may, when the issue has 
been tried and decided, we think we 
should express our view on it. The ori- 
ginal dedication does not seem faulty in 
any respect. Tlin wakif went through 
the formality and the procedure of hav- 
ing the deed registered. There is noth- 
ing to indicate that it was not executed 
with the bona fide intention of creating- 
a wakf. The intentions of the settler 
have to be gathered primarily from the 
terms of the deed, though attendant cir- 
cumstances may be looked into if the in- 
tentioii is not apparent or clear from 
such terms, and subsequent circum- 
Istances also, but only if and so far as 
they throw any light on such intention : 
see Masuda Khatun Bihi v. Muhammad 
Ebrahim (l) and the cases referred to in 
it. According to Abu Yusuf whose 
tenets hold the field so far as Bengal is 
concerned [Jinjira Khatun v. Muham^ 
\mad FakirullaMia (2)] the wakf becomes 
jabsolute and bindingon the mere deolara- 
jtion of the wakif, and on such doclara- 
Ition being made his rights in the pro- 
perties which form the subject-matter of 
the declaration become extinguished at 
once: Debendra Nath v. Nohar Mai 
^Jalan (3). In the case of Bailor Mai v. 
Ataullah Khan (4) their Lordships of the 
Judicial Committee have. observed: 

’'Under the Act (meaning the Wakf VaUdatIng: 
Act, 1918) a wakf is not rendered Invalid merely 

1, AIR 1982 Ckil98sa69CaU02«^^ 

9. A I R 1922 Gal 429:ss49 Cal 477ar6Y I 0 77, 
•8. A 1 E 1980 Gal 678s:i26 I G 196, 

4 . A I R 1927 E C 191-64 I A S72s:lOB 1 0 
618 (EG). 


because it appeai4'tM'tih4:^i':p1^ 
settlor was to make 
on his family rather than^' 
are understood . as oharitAbIs 
with regard to a irakf created 
of the Act the test still .is/as 
Board in Ahaanulla 
Kundu (5), Jliujibunim*^ v. AMtfr 
Eamanandan OhstHar r, Vetfd 
kayar (7) and Solehman Quader y. Soi^ai^OlUJh . 
Bahadur (6), was there, a substantial dedlottiote 
of the properties included in the wakf to ctol- ' 
table purposes. The test my jmAietimte 
difficult of application and in epudylng It, tlia 
Courts* especially, sIam t^e ptolng iof the Act,, 
will net be disposed ip opnstiite (^4 provision of 
the deed too strictly; but still the ^Oeatibn must 
remain whether the properties included, in' the 
wakf have been substantially .dedicated to eha* 
rity, or whether they have been pat into^yakf by 
the settlor with the real object pf eifeoting some 
non- charitable purpose, such a8»,;fbr instance, 
that of making a family settlement of his pro- 
perty which would otherwise be invalid as op- 
posed to the Hahomedan law of succession. . . . 
The law as laid down by the Board is that the 
properties must be substantially dedicated to* 
charity, and not that the gift tp charity 

should be substantial. '* 

Judged in the light of these tests, the 
materials placed before the Court do not, 
suggest that the wakf was anything else' 
than a valid one. Once this is found, it 
is wholly immaterial whether its provi-j 
sioiis were carried out or not, for that is! 
a matter of breach of trust only. In sol 
far therefore as it has been contended 
that the wakif himself did noi act ac-l 
cording to the terms of the waki, or that! 
he subsequently converted the premises! 
No. 20, Ismail Street, into a family dwell-- 
ingJiouse for himself or his heirs or thatj 
he disposed of some of the* properties of 
the endowment as if they were personal 
properties of his own, allegations even if 
proved would not affect the validity or| 
operative character of the wakf which 
in our opinion was in its inception agood 
Mussalman Wakf. In our judgment, no' 
claim of the defendants based on the 
position that the premises was not a pro- 
perty of the endowment, but a personal 
property left by Muhammad Ismail cam 
possibly succeed. 

Subsidiary to the contention just dealt 
with, it has been argued that the wakif 
by the will which was subsequently exe- 
cuted interfered with the;.. wakf. Once 

6. (1890) 17 Cal 498=17 I A 28=6 Sar 47e 
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it is found that the wakf was valid and 
joperative, even the Tvakif himself had no 
power to interfere with it ; but it is not 
at all clear that he, in f%pt, did so. The 
will as already stated is not forthcoming. 
It is very likely that it is being withheld 
by the plaintiff and so a presumption 
.may not unreasonably be drawn against 
him that if produced it would have gone 
against some part of his case. The secon- 
dary evidenoB that has been sought to be 
-given of its contents by certain wij/neases 
is hot of a convincing character at all. 
In a conveyance executed by the plaintiff 
in 1891 in respect of premises No. 19, 
Oardener Lane, it was recited that Mu- 
hammad Ismail being absolutely seized 
and possessed of the said premises had 
executed a will on 2Ath June 1B7S by 
which he had partitioned and divided 
his real estate amongst hia widow and 
children, and that after his death the 
said widow and children had amicably 
divided and partitioned the said estate 
amongst themselves by an instrument of 
partition dated SOth June 1876. The 
plaintiff’s evidence betrays an anxiety on 
his part to deny all knowledge of every- 
thing. He deposed thus: 

"I am not aware of any will of my father. No 
will of bis is with me. 1 am not aware of any 
ekcarnama. X said the property No. 19, Gardener 
Lane. In that respect I relied upon my brother- 
in-law Syed Tajammal Hosseln, father of defen- 
dants 1 to 4, for everything I did as I was 
directed by him. 1 cannot understand English 
documents. He dictated what was recited in the 
kobala. He told me that everything w^as all 
right, So 1 accepted it as correct. 1 was not 
aware of Its contents. I do not know that in 
this deed any reference to the will was true.*’ 

It is evident that these denials are not 
true and that they must have been made 
with an ulterior motive. But even then 
it cannot be inferred from, them or from 
what was said in the conveyance that 
the will in any way concerned the wakf 
properties. On the other hand the 
avowed object of the ekrattiama and the 
bueis Oh which it proceeded was to leave 
the endowment untouched. And further, 
the defandanM, if they rest their case 
upon the ekraThi^a; ais they most 'un- 
doubtedly do, must hu held bound by the 
Admission contained ih it'AsI Tegards the 
validity and operative dhatacter of the 
wakf nama- This being the position, what 
has to be considered next is whether the 
plaintiff should bo held bound by the 
ekrarnamar It has Ipieen contended on 
behalf of the defendants, in the first 


place, that the parties to this deed are 
bound by its terms inasmuch as it em-. 
bodies «a family settlement arrived at 
bona fide. It may be assumed from what 
is to be gathered from the terms of the 
deed, though there is no direct evidence 
worthy of belief to that effect, that there 
was an apprehension of dispute, that the 
arrangement was made bona fide with 
the object of removing that dispute which 
might induce a litigation the result of 
which was uncertain, and that there was 
a policy of giving and taking pursued in 
arriving at that settlement. This is 
apparent from the recitals in the deed 
itself; Muhammad Gous being given the 
status of a mutwalli, provision being 
made as to who should act as guardian 
of the mutwallis as minors, and 'arrange- 
ment being made as to which pjirty was 
to discharge what share ot tiie debts. 

In these ossenticals the arrangement 
satisfies the requirements of a bona fide 
family settlement. But such settlement 
could not possibly affect any properties 
which were not the properties of the 
family but wore the properties of an 
endowment validly created, the owner- 
ship of which belonged not to the parties 
to the settlement but to the Almighty. 
Under the guise of a family arrangement| 
a party cannot enter into a transaction 
which he is not under the law competent 
to do and which is lieyond his disposing 
power, Indra Narain Manna v. Sarba- 
sova Dasi (9). Tt has next been contended 
that the plaintiff is estopped from ques- 
tioning the settlement embodied in' the 
ekrarnama because the plaintiff himself 
came in as a mutwalli by reason of the 
terms of the ekrarnama. On behalf of 
the plaintiff it has been argued that no 
estoppel can possibly arise as against the 
plaintiff because the plaintiff was a 
minor at the date of the ekrarnama and 
whatever arrangement may have been 
agreed by his mother as her guardian is 
not binding on her, and reliance in this 
behalf has been placed upon the decision 
of the Judicial Committee in the case of 
Irnambandi v. Mutaaddi (10). As far as 
the last mentioned contention is con- 
cerned it is quite true that under ' thej 
Mabomedau law a mother h^ np . powerj 
as de facto guardian of her infant child-, 
ten to alienate or charge their 

9. A I E 1990 0«1 I C 980. • 
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Me property. But it oatinot be disputed 
.Jthat if the minor on coming of age rati- 
fies the arrangement or accepts a benefit 
under it, he would be estopped from 
questioning its validity. A. more sound 
position for the plaintiff to take^ would 
have been to say that even though there 
might be an estoppel personal to the 
plaintiff by reason of such benefits as he 
might have received for himself under 
the okrarnama, and which he would not 
be entitled to under the towliat, such 
estoppel can only be personal to the 
.plaintiff and can in no way be operative 
as against the endowment. 

Under thb wakfnama the plaintiff was 
to be a mutwalli if he was competent 
and honest and under the ekrarnama 
he became one of the mutwallis. It is 
possiblp that there was no objection to 
his being the mutwalli on the ground of 
want of competency and honesty, and in 
that way he, by being appointed mut- 
.walli under the ekrarnama, got nothing 
under it to which ho was not entitled 
under the wakfnama. But, that he ob- 
tained certain advantages under the 
ekrarnama which he had not under the 
wakfnama, cannot be seriously disputed 
for, as far as can bo gathered now, it 
removed a dispute as to mutwalliship; it 
divided the liability for the debts and it 
enhanced the remuneration for the raut- 
walli which in the absence of the ac- 
counts, which must he with him and 
which ho has not tiled, must bo taken to 
have been drawn by him since then. 
That there may be an estoppel per- 
sonally to that extent as against the 
plaintiff is a matter on which we enter- 
tain no doubt. It has been argued that 
there can be no estoppel where lx>th the 
parties made an agreement With full 
knowledge of tbs real facts. This pro- 
position cannot be disputed. But the 
defendant may say that though the pro- 
perty was wakf property and they wore 
aware of that fact they were not aware 
that an arrangement of the character 
embodied in the ekrarnama was outside 
the competency of the mutwalli to make. 
Of ooursot the defendants rested their, 
case upoh a much : higher 
iog that they and their father IhAd spent 
money on improvementB aitid repairs axid 
the plaintiff, has. reaped the benefit there- • 
bdt in this respect their case has 
miled. . . 

This leads us to a Qonstd^atbn of the 


aext qaesiioa . 

ther this estoppel .14 

the plaintiff pjcaclades4iin..|v«|^wll^ 

recover posseasion on 

dowmeht.' In the «Me 

kinee Dossee y, Sooi^-SIonif 

their Lordshiin of the- Jodioial Cbnik 

mittee held ihat « {ptmer abase of trust 

in another instnnf^'cdnld Qot be 

against a trustee wbh ’<t^ht.to prev^ 

a repetition of abasis^-hvpn-.if he vrei^\ 

formerly implicated, in thn siiidi^indelieit^ 

Bible courses agaijntt ^hthh;-: tie.^ ves-' 

seeking to protect the -]^operty, .tnongh 

it would bq a reasou for ekoluat^ him' 

from administratiou of the ;p|rd|( 9 rty as 

shebait. The question. Of jestoppel did 

not arise in that easej Their Lordships 

observed: 

“The Court ootild not with pmprioty says ‘Wo 
will daoliue to' protMt the property and leave it 
further exposed to llw,’ and . decline to make a 
declaration that it is. tepst property merely he- 
cauM they would not trust the plaintig with Its 
adraintetration.*' • 

Their Lordships made a decree declaring 
that the properties were and continued 
dedicated to a trust, buf made no decree 
for possession which had been prayed 
for and further declared that the decree 
was to be without prejudice to any fur- 
ther suit or proceedings for the enforce- 
ment of the trust declared on the ap- 
pointment of a proper shebait. It has 
been contended before us on behalf of 
the plaintiff that it is always open to a 
shebait or a trustee to sue for recovering 
trdit property alienated by himself and 
that there is nothing to stand in the way 
of bis succeeding in the suit once he 
establishes that the alienation was un- 
authorised and beyoad,.his powers. The 
following observations in Narain Dan v. 
Abdul Bahm {li) (at.p, 879 of 47 Cal) 
have been relied on in this Uonneotion: 

"A mutwalli is a mete managecaudln the cam 
of publio oharitaUo eadcifmedt, such as the 
preaent the legal ewuenblp of the property de^ 
dkiated Is the Divine Being or in the charity 
create ih hienamn. A tmuefer by a mutwalli 
wbC Swnmos to deal with the trust property as 
If he' were the true owners,, in breach of bis diity 
and in fraud of the trust reposed iu him, u ultHi 
vires and may be avoided by timely proocedings 
takspi lot ihepnrpoee.*' . 

..^e observations do Qpi:iBai^rt the 
position contended fqr, eoi^ it will be 
seen that the ca se in which they were 
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made was a suit by the suocessor of a 
nfutwalli who had made the alienation. 
Beference in this conneotion has also 
been made to the decision of the Patna 
High Court in the ease of Muhammad 
Fahinmul Haq y. Jaggat Ballaw Ohosh 
(is) (at p. 400 of 2 Pat-) where it has 
been said: 

"The general principle in these cases is that 
where the transfer is void in law no question of 
equity as between the transferor and the trans- 
feree can arise.'* 

Whether the principle can be laid 
down in so general terms is a matter 
which we need not discuss. But we are 
not prepared to hold that a Court is so 
powerless as to feel compelled in all cases 
to place the property again in the hands 
of the same delinquent mutwalli or 
shebait who had previously committjsd a 
breach of trust in respect of it and who 
now seeks to avoid tHns consequences of 
his own act, even though proper defences 
are taken resisting such a course. That 
a trustee of an endowment may under 
circumstances be estopped from question* 
ing his own breach of trust is a proposi. 
tion that cannot be denied: Sidhu Sahu 
V. Oopi Charan Das (14). It is unneces- 
sary however to pursue this matter any 
further because it has not been pleaded 
in this case on behalf of the defence 
that by virtue of any misconduct on the 
part of the plaintiff be is disentitled to 
recover possession of the properties in 
his capacity as mutwalli. There was no 
plea of the character, and there was no 
issue raised in order to determine whe- 
ther and if so to what extent the plain- 
tiff was debarred from suing for posses- 
sion in his capacity as mutwalli, nor any 
issue as to what sort of a decree, if any, 
he was entitled to in the circumstances 
of the case. In our judgment therefore, 
in so far as the present case is concern- 
ed, there is nothing in the nature of a 
bar to stand in the way o( the plaintiff 
gej^ting a declaration to the effect that 
the property in suit is the property of 
the endowment in respect of which he is 
the mutwalli and also an order that the 
said property be restored to the endow- 
ment. In other words, in our opinion^ 
the plaintiff is entitled to succeed, in 
bis claim for khas possession, if the de- 
fendants fail to establish their right to 
remain on the premises. 

18. A I B 1923 Pat 476^74^1 0 468^~PBt 
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So far as this rjght is concerned the 
material on which the defendants rely is 
the ekrf{rnama;the wakfnama gives them 
no such right. So far as the ekrarnama 
is concerned, it is impossible to read its 
terms as creating any fright in favour of 
anybody except the heirs of Muhammad 
Ismail who were parties lo the deed. We 
have examined its clauses as carefully as 
possible, but we can find no means of 
construing it as creating any right what- 
ever in favour of any descendants of the 
said heirs. Unless such an interpreta- 
tion is permissible the defendants get no 
benefit from its terms. 

The last contention of the defendants 
is, as it must be, that the claim is barred. 
It has been maintained on their behalf 
that Art. 142, Lirn. Act, is the article to 
apply. As authority they rolyc on the 
decision of the Judicial Committee in the 
cases of Bageswati Charan Singh v. 
Jagarnath Koeri (15). In that case there 
was an alienation, a gift, void ab initio 
and consequent on it a discontinuance ofj 
possession of the real owner. In the pre- 
sent case there was no transfer of any in- 
terest in immovable property at all but 
only permission to reside in the premises, 
and so there was no dispossession nor any 
discontinuance of possession on the part 
of the plaintiff ; notwithstanding the 
permission, such possession as the gran-, 
tor of the leave of license could have, 
he had in the premises. It lias also been! 
argued that the defendants and their 
predecessors acquired by virtue of ad- 
verse possession for over twelve years a 
limited interest, namely, a right to re- 
side which could not be defeated. One 
ftmongst several answers to this conten- 
tion is that there was never any such 
right asserted adversely to the plaintiff 
at any time before the solicitor’s letter 
Ex, 0. In our opinion the article ap- 
plicable to the case is Art. 144 of the 
Act, and time began to run only after 
the plaintiff’s right to khas possession 
was denied, when only and not before 
the defendants’ possesssiou became ad-; 
verso to the plaintiff. We can find n6| 
justification tor holding that the plain- 
tiff’s claim is barred. 

We have no option therefore but to 
dismiss the appeal and uphold the deci- 
sion of the Court below. As we are not 
satisfied that the plaintiff really wayts 

15. A 1 B 1988 P 0 l^m 
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the rooms for the purposes of the wakf. 
and as a certain amount of deferential 
treatment in respect of the descendants 
of the founder of the wakf at the hands 
of the plaintiff, the present mutwalli, is 
apparent from the. very frame of the 
Buit, we would not make any order for 
costs in favour of the plaintiff so far as 
the appeal is concerned. 

K.N./b.k. Appeal dismissed, 
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Mukerji and Bartley, JJ. 

{Sri Sri) Gopal Sridkar Mahadeb and 
others — Defendants — Appellants. 

V. 

Sashi Bhusan Sarkar and others — 
Plaintiffs — Respondents. 

Appeal No. 30 of J031, Decided on 
23rd Mliy 1932, a^^ainst orij^inal decree of 
First Class Ruh-dudge, Faridpore, D/- 
22nd December 1930. 

(a) Contract — Specific performance may 
be granted when essential terms -are settled 
— Specific Relief Act (1877), S. 21 (c). 

If the esFontial terms of a ceti tract are settled 
the contract may well bo regardi d aa complete 
and concluded and may ba enforced or spooifi- 
oally performed, either as consisting of those 
terms only or together with such other terms 
and conditions as may be regarded as being usual 
in contracts of that description. [P 111 0 2] 

(b) Principal and Agent — Nature of proof 
of implied authority of agent to settle lease 
indicated — Otherwise principal is not bound 
—Contract Act (1872), S. 237. 

It was sought to be established that D had an 
unplied authority to settle a lease on behalf of 
B, a shebait. The lower Court found that D was 
acting as if he was the real shebait. 

Held', that the finding was insufficient to 
prove imx)lied authority. What has to be found 
in this connexion was that D had mplied author- 
ity to enter into a contract of the present 
nature, and for that it would bo necessary to 
find that ho had been authorized to do some 
work of this class to which the contract belongs. 
If an authority to settle this lease could be in- 
ferred from the facts and circumstances, it would 
have been more than enough ; or if it could be 
established that be bad authority generally to 
make all settlements, that also would have been 
sufficient ; or if the settlement of this lease was 
necessary in order to do an act which D was 
authorized to do, that also would have sufficed. 
Bat in the absence of any speh proofs, the au- 
thority cannot be held to be proved so as to bind 
the pnncipal : Case law rejerred. IF 113 0 Xl 

(c) Hin4« Law -- Pamtiial aiiDarlly of 
4oity is not undor Hinou law-*-Va4i4 con* 
tract on babalf of deity is capable of spocl- 
fic performence. 

The analogy of minority of deities is a pure 
Action for which no authority is to be found in 
Hmdu law ifoell and there is no principle on 
wEidh on anoh analogy a contract on behalf of 
a daity. otherwise good and valid eah be taken 
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out of the class of oontraefo of. whfaitk 
performance may be granted Under ^8 law. 

* ■ .tf m-dw 

(d) Trulls Act (18«2), s; 
truitee cannot be de]egeted---AiliMli 
for sbebeit in metter which anebuiitj wiCs 
bound to look to— .Shebait •to^dlAtlag , 
agent’s aets-^Specilfc perlorvanco cannot 
be obtained— Specific perfornsanees \ 

It is open to a trustee or a shebtit to apppihh ' 
a sub-agent, but such appointment must'oiuy:te'. 
as a means of carrying out hit own dutieai . 
self and not for the pur^se of delegating thsea;. 
duties by means of such appointment. ■ 

Where the granting of a lease wae a matter 
with regard to which D, the- shebait, was bound 
to exercise her judgment, and yrhen it is found 
that the agent under a supposed authority which 
must have purported to delegate that exercise of 
judgment to him made the contract, and when 
the shebait repudiates the contract at the ear- 
liest opportunity available fo her, it is impossi- 
blo to uphold this delegation, which is a good 
deal more than the mere employment of a 
machinery for carrying out the duties which at- 
tach to the shebait in the fiduciary character 
she occupies, and it is impossible to hold that 
specific performance should be granted in res- 
pect of it : A I B 1922 P C 209. Rel on. 
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Judgment. — This is an appeal from a 
decision of the Subordinate Judge, First 
Court, Faridpur, decreeing a suit for 
specific performance of a contract of 
lease. Defendants 1, 2 and 4 are the 
appellants. The case of the plaintiffs, 
who were eleven in number, was the fol- 
lowing : There is a jalkar mehal which 
is the debuttar property of defendant 1, 
a group of deities, of whom the shebait 
is defendant 2 who is the mother of 
defendant 3, her only son. The jalkar 
was under an ijaca lease with defendant 
4, for a period of four years and a half 
which was to expire in Ciiaitm 1330 
=April 1929). On 16tii Ashar 133-3 
ss30th June 1928) defendant 3 on behalf 
of defendant 2 having announced at 
Goalundo Ohat that on the expiry of the 
said lease the jalkar mehul would be 
again let out in ijara for a lienit of five 
years, there was a verbal contract bet- 
ween him and the first four plaintiffs 
to the effect that the said plaintiffs 
would be granted the said' lease at an 
annual rent of Rs. 6,998 ; that they 
would pay defendant 2 Bs. 10,000 as rent 



*H0 Calcutta Gopal Sbidhab Mahadbb v, Sashi Bhusak Babkab I933t 


in advance, out of ivhich Be. 2,000 was 
to* be credited against the rent every 
year ; •that the remainder of the amount 
of rent would be paid in eight speoified 
instalments every year ; and. that defen- 
dant 2 would exeoute a potta in favour 
of the said plaintiffs before the puja of 
1338 and the said plaintiffs would also 
exeoute a kabuliat at the same time. In 
pursuance of the said contract the said 
plaintiffs paid Bs. 2,366 in several instal- 
ments up to 22nd Eartio 1335 (s=8th 
November 1928). 

On 24th Aswin 1335 (==10tb October 

1928) defendant 3 sent to plaintiff 4 a 
draft of the lease through an officer of 
his and informed him that the documents 
would be executed after the puja was 
over. On 14th Eartic 1336 (=31at Oc- 
tober 1928) another officer was senf by 
defendant 3 for purchasing the stamps 
and they were purchased on 16th Eartic 
1335 (=2nd November 1928), the price 
thereof, Bs. 210, being paid by plaintiff 4 
on the understanding that it would be 
credited against the ijararent. Defendant 
3 put off the execution of the document 
on one pretext or another and ultimately 
gave out in Aswin 1336 (^September 

1929) that his mother, defendant 2, would 
not grant the lease. The plaintiff’s case 
was that 

"defendant 8 vras performing all acts of manage- 
ment, such as looking after, preservation and 
settlement, etc,, of the said debuttar and other 
properties," 
and 

" as a matter of fact defendant 3 was the author- 
ized agent of defendant S.*' 

Their case further was that defendant 
4, with full knowledge of the aforesaid 
contract and of the receipt of money 
thereunder got a fresh lease of the said 
jalkar executed in his favour by defen. 
dant 2, and . that in fact it was he who 
had induced defendants 2 and 3 to break 
the aforesaid contract. Vaxious defences 
wgre taken. Defendant 4 alleged inter 
alia that he was a bona fide transferee 
for valuable consideration. Defendant 8 
pleaded that there WM no concluded con- 
tract with the eleven plaintiffs but only 
a proposal on the patt - the first four 
plaintiffs to take a lease from' defendant 
2 through him, they bavingasked him to 
recommend to her the granting of ^ lease 
upon the terms alleged and hating pro- 
posed to pay him Bs. 1,'000 .and having 
agreed to pay the advance rent of BupeCs 
10,000 Wore the puja of lffS5 (ssiOSS) ; 


that the said plaintiffs deposited some 
money but failed to pay up the entire 
sum of Bs. 10,000 before the puja of 1335 
(=1928) ; that in Pou8l335 (^December 

1928) the said plaintiffs asked for exten- 
sion of time but he refused and asked 
them to take back the deposit, and in 
the same month defendant 2, on coming 
to know of the matter rebuked defendant 
3 for making negotiations with the plain- 
tiffs for the lease and asked him to return 
the money ; and that the draft of the 
potta filed by the plaintiffs was not 
genuine. 

Defendants 1 and 2 took the defence) 
that defendant 3 was not ari authorized 
agent for making such a contract ; that she 
had no knowledge of the contract on th& 
deposit ; that when she came to know 
that such proposal and negotiations had 
been made slie at onco turned them 
down ; that the plaintiffs were tenants 
and ijaradars under the zamindars of 
Teota with whom she had litigation and- 
who had a jalkar adjacent to thisone and 
BO the proposed lease would be undesir- 
able ; that defendant 4 had connexion 
with the estate for a long time before, 
and his father, an old officer of the 
estate, held this jalkar in ijara from long! 
before, and he himself was the ijaradar 
for the period that was running ; and 
that on 18th Sravan 1336 (=3rd August 

1929) the lease was granted to him by 

defendant 2 for five years (from 1337 iQt 
1341) on receipt of an advance rent of 
Bs. 12,000 and at a yearly rent of Bupees 
7,000 out of which the said advance was 
to be deducted in instalments. The Sub- 
ordinate Judge decreed the suit in part. 
He ordered specific performance of the 
contract of lease as embodied in the draft 
in favour of plaintiffs 1 to 4 and kbas 
possession of the jalkar to be delivered 
to them on their paying the balance of 
the advance rent, i. e, Bs. 7,435. Hg 
dismissed the suit in so far as it was of 
the plaintiffs other than Nos,. 1 to 4* 
(Their Lordships in disposing of these 
ipatters held that tj^e ease was to be de- 
cided on the footing that defendant 3 
was to be regarded as agent of defen- 
dant 3 and proceeded); ' The two^ ques- 
tions thathai70to be primarily consi- 
dered are : first was .there, a , concluded 
eohtract which can .he enforced i and 
second, if so, bad defendant, 3 .apthori^ 
to enter into it on behalf of W 3? 
To take the tul /TJpofi 
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the evidence which the plaintiffs have 
'adduced there can be no reasonable doubt 
that there was a contract as alleged on 
their behalf. That the terms were pro* 
posed and agreed upon as between plain- 
tiffs 1 to 4 and defendant 3 was also ad- 
mitted on behalf of the latter except that 
it was alleged on his behalf that the 
understanding was that he would be paid 
Bs. 1,000 and would recommend to de- 
fendant 1 the granting of the proposed 
lease. Defendant 3 did not depose nor 
was any evidence adduced to support his 
version of the transaction. We think the 
Subordinate Judge was right in holding 
that defendant 3 deliberately omitted to 
put himself forward and we think that 
even though ho was ill he could have 
given his deposition on commission if 
only he*wa3 not unwilling to face the 
trial. The points, upon which reliance 
was placed for the purpose of establish- 
ing that tliere was no complete contract 
but only a proposal depending on the ac- 
ceptance of defendant 2 on the recom- 
mcpdatiop pf defendant 3, arp tha,t thp 
receipts for the moneys paid show that 
tlie moneys were to be hold in deposit, 
that the terms of the alleged contract 
were not put into writing at the time, 
that as has been deposed toby plaintiff 1, 
when the latter suggested to defendant 3 
that they should be put dov^m in writing, 
defendant 3 replied that he would send a 
draft patta which would be enough, that 
even so late as on Slat October 1928 
[Ex. 2 (d)] defendant 3 was inquiring as 
regards the names of the persons in whose 
favour the lease had to be executed, and 
further that the draft itself contained 
many new terms and conditions which 
were admittedly not thought of by the 
parties at the time of the said contract. 

In our opinion these facts do not ne- 
cessarily show there was no completed 
contract. It is quite true that the 'con- 
tract that can be enforced is the original 
contract and, not the contract embodied 
in the draft; and in this respect the Sub- 
ordinate Judge's judgment can only be 
upheld on tbe.iooting that the plaintiffs 
raised no obj^aiion.to take * the lease in 
tiiat form. But we are unable to hedd 
that merely because the moneys received 
were allowed to remain in deposit in an- 
ticipation, of the due execution and ex- 
change of doouments between the; par- 
ties or that the details were Jeft to be 
settled in future when iirould 


be tendered, or that the nadiea>f 
tual parties in whose favo)^. 
would be executed were 
defendant 3, the contract, 
terms of which bad been agreed rtpil^vie^ 
to be regarded as being incomplete 
to be incapable of specific perfoif’inence.on 
unfit to be enforced! If the essential 
terms of a contract.ace settled, the 
tract may well be regatd.ed as complete ' 
and concluded and mky be 'enforced oir 
or specifically performed* eitfa^ as con-1 
sisting of those terms . ohl^ o)e! iibgether 
with such other terms end conditions as 
may be regarded as being usual in con-, 
tracts of that description.* Judged by this 
test, the terms contained in .the draft 
Ex. 3 may not satisfy its- requirements. 
But the plaintiffs not having raised any 
objection and on the other hand being 
willing to have the lease in that form, i6 
is not open to the appellants to contend 
that there was no complete or concluded 
contract on 16th Ashar'1335 (30th Jumn 
1928) to the extent that ihe terms, wbreb 
are all the essential terms of a contract- 
of this description, were settled between* 
the parties. In the result we hold that 
there was a complete and concluded con- 
tract between the parties as alleged on 
behalf of the plaintiffs. We are also of. 
opinion that the plaintiffs' version of the* 
subsequent events, except as regards a 
few matters which however are of na* 
real consequence, is true in the mpin. We^ 
think that the plaintiffs’ aocount'of the 
deposits and payments that were made,, 
of the sending of the draft patta by de- 
fendant 3 to them, of the purchase of the« 
stamp paper for the documents and oi 
the subsequent refusal of defendant 3 to* 
have the lease executed has been satisfac- 
torily proved* 

Of the points on which we feel doubt- 
ful aWt the truth of the plaintiff’s 
story, a few require to be mentioned in 
view of the defence taken, mmely that 
the plaintiffs tbeniselves abandoned the 
contract or at any rate failed to perform 
their part of it* (Their Lordships, after 
dealing with these matters, concluded 
that it was not established that the 
plaintiffs had abandoned the contraet or 
were in default.) The second 'question 
is the question of authority. It is ad-, 
mitted that there was no expresa autho- 
rity from defendant 2 in favour of de- 
fendant 8. An implied authority in his 
favour however has b^n sought to ba 
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«al|ablished. Defendant 2, in her anxiety 
to* repudiate the contract, has, it seems, 
endeavoured to put her case too high in 
her o'wn evidence, and consequently her 
own evidence in this respect cannot be 
trusted /Equally unconvincing is the evi- 
dence of her witnesses who have ondea- 
voured to make out that defendant 3 took 
no part whatever in the affairs of the 
estate. The evidence which has been ad- 
duced on behalf of the plaintiff suffici- 
ently establishes that defendant 2 trusted 
defendant 3 and it was the latter who 
really did the works necessary to be done 
for the management of the estate. He 
was her only son, and however wayward 
he may have been, she does not appear to 
have withdrawn her confidence from 
him or excluded him from conducting the 
affairs of the estate. It is quite possible 
that in matters relating to the manage- 
ment of the estate it was his voice that 
used to carry weight, that the officers of 
the estate would look upon him as their 
master and carry out his bidding and 
that the lady herself did not in fact in- 
terfere with hisdoings. Notwithstanding 
rail this it will still be necessary to find, 
in order to bind defendant 2 by any act 
^f defendant 3 that the latter had autho- 
rity not necessarily express, but such as 
may be implied by the facts and circum- 
stanoes of the case. The term ^^agency" is 
very wide in its import. In Bhlackburn 
Low & y. Vigors (l) Lord Halsbury 
4)b9erved'; 

cannot but think that the somewhat 
vague use of the word ‘agent* leads to confus* 
sion. Some agents to far represent the princi- 
pal that in all rnspscts tbeii aots and inten- 
tions and their knowledge may truly be said to 
be the aots, rintentione and knowledge of the 
principal. Other agents may have so limited 
,and narrow an authority both in fact and in the 
• common understanding ol their form of employ- 
ment that it would be quite inaccurate to say 
that such an agent’s knowledge or intentions 
are the knowledge and intentions of their prin- ^ 
-cipal; and whether his acts am the aots of his 
principal depends upon the specific authority he 
h&8 received,” 

In the case of Btmbay BurmOt Trading 
■Corporation Ltd, y,l Mirsa Mahmedally 
(2) their Lordships of the Judicial Com- 
mittee referred to ah" earlier decision of 
.the Board in Mackavv/Ths Oommeroial 
Sank of Neio Brunswick (ft) in which the 

1. (1887) 12 A 0 

a. (1860) 4 Cal 116s5 X A 8ar. 888 

. .a. (1874) 8 P 0 L J F G 81s»80 L T 

180s9aWB478. 


rule was laid down as to the principles 
which regulate the liability of a master 
for the Acts of an agent done without 
his express authority but still within 
the scope of the authority of the aghnt. 
Their Lordships also quoted with ap- 
proval the observation of Willos, J., in 
Barwick v. The English Joint Stock 
Bank (4) as containing as clear an expo- 
sition of the law upon this subject as is 
anywhere to be found. They are as 
follows: 

“With respect to ibo question whether a 
principal is answerable for the act of his agent 
in the course of his master's business and for 
hig master’s benefit, no sensible distinction can 
be drawn between the case of fraud and in the 
case of any other wrong. The general rule is 
that the master is answerable for every such 
wrong of the servant or agent as is committed 
in the course of the service and for the master’s 
benefit .... in all these cases it may be 
said, as it was said here, that the master had 
not authorized the act. It is true ho has not 
authorized the 'particular act, hnt ho has put 
the agent in his place to do that class of acts, 
and be 'must bo answerable for the manner in 
which the agent has conducted himsell in doing 
the business which it was the act of his master 
to place him in.” 

For instance where an agent under his 
power of attorney possessed implied 
authority tc raise money by loan for the 
purpose of carrying on the business 
affairs entrusted to him which authority 
under circumstance of emergency must 
be deemed to include a power to borrow 
on exceptional terms outside the ordi- 
nary course of business, it was held that 
the lender was not bound to inquire 
whether the emergency had arisen or 
not, but that he was entitled to recover 
from the principal if ho lent to the agent 
bona fide and without notice that the 
agent was exceeding his mandate: Jlfoit- 
taignac v. Shitta (5). So also where an 
agent in contracting on behalf of his 
principal has acted within the terms of 
a written authority given to him by his 
principal, but the existence of which was 
not known to the other party to the con- 
tract, that principal cannot, if the other 
party has acted bona fide, repudiate lia- 
bility on the cohtraot on the ground that 
the agent, in making it, acted in his own 
interests and those of the principal: 
Hambro v. Burnand (6). That if the 

4. (1866) 8 £x 859=86 LJ BxU7=ssX6LT 

461=16 WB 877. 

5. (1890) 16 A 0 851 

6. (1904) 8KB 10=78 L J K B 669=90 L ¥ 

808=68 WB 6889^ Com Cm a61«^ 

TI1BW8.. ,, 
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act of the agent falls within the class of 
acts delegated to him, the mere fact 
that the interest at stake is considerable 
or extraordinary, would not make any 
diffdtence appears sufficiently from the 
decision in In re. Drabble Bros. (7). 
Bearing these observations in mind we 
have to examine the materials which 
have a bearing on tliis question. (Their 
liordships summarized the evidence for 
the plaintiff and proceeded). The Subor- 
dinate Judge upon the above evidence 
has conio to the conclusion that defen- 
dant 3 had been acting as if ho was the 
malik or thp shobait and that it shows 
tiiat he and not defendant ‘2 wap the real 
dhebait of the deities, defendant 1. We 
are of opinion that all this evidence, 
giving to it the fullest weight, would not 
go anywhere near what has to be proved 
in this case to onahlo the plaintiffs to 
succeed. Moreover, this finding of the 
Siiboi’ilinato »1 udgo, oven if correct, would 
not in our opinion sufficiently support 
his decision. What has to ho found in 
this connexion is that defendant 3 had 
implied authority to enter into a con- 
tract of Ihn present nature, and for that 
it would bo necessary to find that he bad 
boon aulli(U'ized by defendant 2 to do 
some work of this class to which tho 
contract belongs. 

Of course if an authority to settle this 
jalkar could bo inferred from the facts 
anil circumstances, it would have been 
jnoio than enough; or if it could be 
ostablishecl that ho had authority gene- 
rally to rnako all sottleinonts, that also 
would have been suffioiout; or if the 
settlement of this jalkar was necessary 
in onlcr to do an act which defendant 3 
was authorized to do, that also would 
have sufficed. But in our opinion no such 
tiling can ha held to have been estab- 
lished in the present case, It may lie 
that defendant 2 ordinarily left the 
affairs of the estate in tho hands of 
defendant 3 and so long as she/<.id not 
interfere everything went on all right. 
But it has not been proved that she ever 
granted him any power or authority to 
enter into a contract of this kind or class 
on her behalf. Some evidence has been 
given by the plaintiffs as witnesses in 
this case to show the nature of work 
which they had seen defendant 3 do 
ii^ connexion with the estate. T hat to o 

7. (l980y2”0ir7Li=99 L ^ Uh 3l6=(I930) B 
& 0 B 168=143 li T 887=74 S J 464. 
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is very general evidence and fie^lls far 
short of establishing a liability on ,the 
part of a principal on the ground that 
his words or conduct induced third 
parties to believe that the acts ' of the 
agent were within the scope of the 
agent^s authority, on the principle under- 
lying 239, Contract Act. 'It may also 
bo pointed out here that the plaintiffs 
have not rested their claim on any such 
estoppel. Defendant 2 has not produced 
the Jama Eharach of the estate for the 
year 1335. We are not satisffed that the 
explanation given for its non-production 
is true. It is possible that if produced 
the Jama Kharrach would have shown 
that the moneys received under the con- 
tract were credited in it. But this fact, 
oven if it be assumod to be proved, would 
not in our opinion carry the case any 
far. In our judgment, the plaintiffs have 
failed to prove any facts or circumstances 
which would justify us in holding that 
defendant 2 was bound by the contract 
which defendant 3 bad made. What we 
have just said is sufficient for tho dispo- 
sal of this appeal. But some of the other 
conclusions of tho Subordinate Judge 
have also been either challenged or 
sought to bo supported before us and so 
we propose to express our opinion on 
them though quite briefly. (Their Lord- 
ships after agreeing with tho lower Court 
ill holding that the contract was not 
injurious to the defaulter and that defen- 
dant 4 had knowledge of the contract 
when ho took the lease, proceeded). It 
has been argued that the deities are per- 
petual minors and so no contract made 
on their behalf should be specifically en- 
forced. Tho analogy of minority of doi ^ 
ties, in our judgment, is a pure fictioni 
for which no authority is to be found ini 
Hindu law itself and wo can conceive of 
no principle on which on such analogy a 
contract, otherwise good and valid, can 
bo taken out of the class of contracts; 
of which specific performance may be 
granted nnder the law. 

It has also been contended that even 
if defendant 2 had authorized defen- 
dant 3 to' enter into the contract, such 
authority should not be uphold and so 
specific performance should be refused, 
on tho principle laid down by tho Judi- 
cial Committee iu the case of Bonner ji v. 
Sitanath_ Das (8) . In that case it was 
'T. AIH U22 P 0 219=66 I 0 140=49 I A 
46=49 Cal 326 (P C). 
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held that neither a trufitoe nor a person 
in a representativo capacity can delegate 
his authority; consequently a lease, is in- 
valid if it is granted by a person as at- 
torney for one who is either a trustee or 
manager of the property leased and who 
did not negotiate or consider the lease or 
know of it until after its execution; this 
is so whether the executant acted under 
a general power of attorney or under a 
power specially relating to the manage- 
ment of the property. Their Lordships 
observed : 

“Tlioir Lordships therefore have considered 
what the pohitioii would be supposing such docu- 
xnent had. in fact, been proved mid had been 
shown to bo a special power purporting to autho- 
rize dealings with the trust estate, and they are 
of opinion that in that event it could not have 
availed tho defendants. The reason this is 
plaiu. In whatever capacity Praiap held tho 
land in question the capacity must have been a 
rcpre.snntativc one. It was said that he was not 
in tho strictest language a trustee: but bo it so, 
bis position was none the less a representative 
one, and it being plain that he never negotiated 
nor knew of the lease until after it was executed; 
if what was doue, was done by virtue of a lower 
of attorney it could only have been done because 
the power had delegated the repre.sentative 
authority that he possessed to a third party. The 
duties ofil^ratap, however they may be defined, 
were in their nature fiduciary, and fiduciary 
duties cannot be tho subject of dolcgatiou. If 
therefore tho documeot had been before their 
Lordships it would have been impossible to have 
supported the coutentlon that it conferred the 
power to negotiate and execute tho document 
upon which the whole of the defendant's case 
rests.” 

In the present case the plaint ifT's case 
rests v/holly on tho foundation that de- 
fendant 3 had authority to conclude the 
contract for the lease, without any refer- 
ence to defendant 2 and that for the 
completion or the conclusion of the con- 
tract no knowledge or consent of defen- 
dant 2 was necessary. Immediately, as 
it is conceded that her sanction was ne- 
cessary, the contract would lose its cha- 
racter as a final agreement fit for specific 
performance. It is open to a trustee or 
a*shebait to appoint a sub-agent, but 
such appointment must only, be as a 
means of carrying out his own duties 
himself and not for the purpose of dele- 
gating those duties by means of such ap- 
pointment. As Bowen, L. J., observed 
in, In re Speight, Speight v. Gaunt (9), 
at p. 763: 

“The propoHitioa that as trustees or agents 
they cannot delegate means this simply: that ^ 
man emfiloyed to do a thing himself has not the 
right to get somebody else to do it, but when he 
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is employed to get it done through others he 
may do bo.” 

In Learoyd v. Whiteby (IX)) Lord 
Watson observed: 

“Whilst tfustepfi ciinnot delegate the execu- 
tion of the IniHt they inay, as has hoen held by 
this House ill Spfiijht v (i'l'ivf. (IJ), iiMiil tiiein- 
sclves of the scrviees of oLlieis winMevcr such 
employineui is accoiditig to (he usual coiiiso of 
business. ” 

The principle has hi'cn cxphiinod hy 
Kokowich, J., in Rt Wcull (ilj in lliosc 
words: 

“A trnsto.fi is hu:n.i lo r en-isi* disercliori ia 
tho choioe of liis i\y, el- hut, o long :ts lu seb'cts 
persona firope.’ily i|iiiili(i('d lu c.'nniot Ix' rii.idc 
responsible for Lliidr iTi1.:‘l!igri t.-i‘ c)i; IIkmi hunesty. 
lie does not in ;im 4 seiihu j u.irmiK'e tin* jut- 
formunce of tiu-ir du( i‘'s. IL tloe^ not liowevor 
follow that hi cai\ (‘iittust his agPiiU witli juiy 
duties v.bieli t! sy ire willin.g lo or 

pn\ them or agiL'c to p:iy ibein :uiy ti* oiiucra- 
tioii whieh they lit Id lininnnrl. 'I I** Ini'-.lt-o 
must consider the.e nnittcis Iniu'-elf. iind the 
(jonrt would hi? disj ‘''■ed losUfpf'rl an;, cojudu- 
sionat whicli he arrives, however enomon.-i, pio- 
vided U is lii.s conclu-'ion, I hat tlie oit oine of 
such coDsidiM.st ion as nnp.ht. reasou.ihh (a? i*x- 
pcctiid to be given t • a hlie to. liter b\ a man of 
ordinary prudence, giiidi d hy siicli rules mid :ngu- 
nionts as gemira'lv guide sueh a niiiii in hi* own 
affairs.’* 

It cannot ho dcniocl ihat Mic 
of a lease of this chanictor wns a inaltcr 
with regard to wliicli delondant 2 as 
shchait, was boiuid to exi'icisi^ hor judg- 
ment, and when it is fouml that defen- 
dant 3 under a supposed aid hoiity which 
must have purported to dcle.ento tliat 
exercise of judgment to him made the 
contract, and wlien deloiulaut 2 repudi- 
ates the contract at tho earliest opfior- 
tuoity availahlo to her it is im])u-.sihlc to 
uphold this delegation, which is a good 
deal more than tlie mere oiiiploymont of 
a machinery for carrying out tl\e duties 
which attach to defendant 2 in tho fidu- 
ciary character she occupies, it is imiioa- 
sible to hold that specilic performanco 
should be granted in respect of it. Tlio 
result is that in our judgment tJie plain- 
tifl's claim for specific performance must 
fail. But we see no reason why plain- 
tiffs 1 to 4 should not get a flecreo in 
terms of prayer cha of the plaint. Tho 
decree of the Court below theretorc 
should be set aside, and in lieu of it a 
decree should bo passed in favour of the 
plaintiffs and against the heirs of defen. 
dant 3 for a sum of Ils. 2.0}’»5, cMnyinj^ 

10. (1887) A C L J Ui . i i T 

98=aJ*6 W B 721. 

11* (1889* 49 Qh D 6'?4=?58 h .1 Ch 713=61 
L T 388=b7 W B 779. 


9. (1883) 23 Oh D 727. 
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interest at 19 pee cent per annum from 
.Ist October 1025 up to tho date of reali- 
zation. The said plaintiffs -will also 
^^ct liioir costs from those hoirBin respect 
of tho suit and of this appeal, hearing-feo 
ill tho appeal being assossed at 15 gold 
moiuirs. Tlio decree will l)o realized 
fiojii the assets of defendant 3 in the 
liJinds of tho said luirs. All other par- 
ties will hoar their (Avn costs in this liti- 
f^ilion. Tho cvi)S-;-o]jjcction has not been 
piC'ssed lUid it is dismissed, but with no 
oi'der as to co^la. 

M.N. Order accordingly. 
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KANKIN, 0. J. AND 0. C. GllOSK, J. 

( « llik) It a VI I a I — A p pe 1 1 a n t . 

• V. 

Off ic I A ss i tj ji o f Calcui ta an d otlie rs 
— Jleapondoiits. 

A[)pcal No. Df) of 1031, llocided on 1st 
Fehnijii y 

Presidency Towns Insolvency Act (1909), 
Ss. 17 and51 — Fi ior adjudication underPro- 
viiicial Insolvency Act j^assed by Delhi Court 
— Subsequent order of adjudication under 
Presidency Towns Insolvency Act by Calcutta 
Court — Act of insolvency relied on by Cal- 

I culta petitioning creditor prior to adjudica' 
tion order in Delhi— Prior order in Delhi 
vested properly of insolvent — Unless that 
order v/as dislodged proceedings under later 
order would be of no effect. 

Under tho Proviucijil ln*,olvcncy Act tho 
Delhi Court passed an adjudication order and 
two days Uilor tho Calcutta ( onvb passed aiiothor 
Older of adjurUcalioii iimlcr tho Frosideucy 
Towns Tris.ilvoiicy Act againt^i tho samo insol- 
vent. The act of iiisolvcficv culled upon by the 
(’alcufcia petiiioning uiiiditoc was ])i’iar to llio ad- 
judication order iTiadu in Dollji. 

Jltld : that tlio prior a ljudication Older piwsed 
by the Delhi Court vi''''tcd IJie prop-erty of tho 
iufjolvcuL in tho Delhi Oouj t, although ' under the 
Presidency Towns Insolvency Act the title of the 
trustee relates back to tho dato of the first avail- 
able act of iiisolvecncy haviug icgard to tho dato 
of tho petition. Henco nnlosK tho proceedings 
under the prior adjudication order wore dislodged 
the proccoditigs under tho later order of tho Cal- 
cutta Court would ha VO no effect • .4 I It 1919 
Mad 56G, ncl, on. [P 116 C IJ 

Tke Advocate-General t S. N. Banerjee 
and 8. B. Sinhii — for Appellant. 

Gregory — for Offioial Assignee . 

A. K. Boy and Sambhu Banerjee — for 
Respondents. 

Bankin, G. J . — This is an appeal by one 
Malik Hamlal who is stated to have on 
Ifch February 1930 presented a petition 
in the Delhi Court for adjudication of 

I tlm firm of TuLidas Kissendayal and on 
whose petition tho Delhi Court made an 
order of adjudication agaiuet these par- 


ties on 13th February 19M» Aj the time 
these proceedings were initiate^' anji 
taken to completion the position*, was 
that tho debtors had committed ah 
of insolvency under the Presidency lljowhs 
Insolvency Act on 4th January, a petltipn 
in insolvency had been presented a^ainsfr 
them in Calcutta and this Court in Cal. 
cutta on 17th January had appointed the 
Official Assignee interim receiver of their 
assuts in Calcutta, Delhi, Karachi and 
elsewhere. On 15tb February, that is, 
two days after tlio date of tho adjudica- 
tion order of the Delhi Court, this Court 
made an adjudication order. In those cir- 
cumstances, an application was made by 
tho Official Assignee tp the Delhi Court 
for an order under S. 36, Provincial In- 
solvency Act, that that Court should can- 
cel tho insolvency proceeding pending 
before itself or stay those proceedings. 
That application was dismissed by the 
Delhi Court. A. Calcutta creditor had at 
or about tho same time presented a simi- 
lar application w'hich application has not 
yet been disposed of by the Delhi Court. 
In these circumstances, the Official Assig- 
nee in Calcutta who had taken possession 
of certain Calcutta properties as interim 
rooeivor applied to the learned Judge on 
tho original side sitting in insolvency for 
a direction whotlior tho estate should 
stay under his own management or whe- 
ther the proceedings ought to be carried 
oil by tho Official Receiver, Dellii. 

The learned Judge before whom it first 
came made an order and directed that a 
copy should be sent to tho Judge of the 
insolvency Court in Delhi and to tho re- 
ceiver. Nothing happened as a result of 
that and, on Isfc September 1931, another 
learned Judge exercising the insolvency 
jurisdiction of this Court directed the 
Official Assignee to take steps to sell the 
property in his hands. It appears that he 
also directed tho Official Assignee to ap- 
peal from the order of the Delhi Court 
refusing to take action under S. 36, Pro- 
vincial Insolvency Act. But Mr. Roy in- 
forms us that this latter course would be 
infructuDus as the time for appealing has 
elapsed • 

We have therefore to say^ whether the 
learned Judge's direction to the Official 
Assignee to sell tho Calcutta property in 
his hands should bo allowed to stand. 
Now, it is true that under the Presidency 
Towns Insolvency Act, the title of the 
trustee relates back to the date of the 
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first available act of bankruptcy having 
regard to the date of the petition and in 
case the act of bankruptcy relied 
upon*by the Calcutta petitioning credi- 
tor was prior to the adjudication order 
made in Delhi. It has however been de- 
cided in the case of Official Assignee 
of Madras v. Official of Bangoon (l) 
that the adjudication order which is prior 
in time vests the property of the insol- 
vent regardless of the doctrine of rela- 
ition back which might be applied in 
favour of the Oificial Assignee under the 
later order. Jn these circumstances it 
appears to be plain that on 13th Febru- 
ary 1930 the property with which ^Y 0 are 
concerned really vested in the insolvency 
Court at Dellii or its receiver and, in my 
judgment, it was not in these circum- 
stances open to the learned Judge on Ist 
September 1931 to give a direction to the 
Ofiicial Assignee here to sell the Calcutta 
property. 

The position is of course that unless the 
proceedings under tlie prior adjudication 
order can be dislodged, the proceedings 
under the later order will have no effect, 
and, if it does not seem necessary on this 
application to do more than deal with 
the question whether the property should 
be sold, I may point out that the 
course provided by the statute in the 
matter is simply this that if in the end 
the Delhi Court cannot bo induced to set 
aside its own order or stay the proceed- 
ings therrundor then it will be for this 
Court on a proper application to consider 
whether it should not stay its own pro- 
ceedings and annul its own adjudication 
under S. 22, Presidency Towns Insolvency 
Act. I do not think that we ought to 
make any order under that section now. 
Wo will leave it to any person who may 
desire to have such an order to apply for 
it and obtain, if he can, having regard, in 
particular, to the fact that the applica- 
tion by the Calcutta creditor in Delhi 
has not been disposed of. But all that 
is necessary on the present appeal to say 
is that we set aside that part of the order 
of the learned Judge by which ho direc- 
ted the Official Assignee to sell the Cal- 
cutta property in his hands. The Official 
Assignee will have his costs out of any 
assets that may be in his hands. Both 
Mr. Hoy's client and Mr. Banerjeo’s 
client will have liberty to add their costs 

1, A I R 1919 AlaT5t6=i9 I U 210=42 Mad 
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in these proceedings before the learned 
Judge and before us to their proofs in 
any administration in this Court. 

C. C, 'Ghose,J . — I agree. 

S.N./ii.K. Order set aside. 
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Jack, J. 

Kahedali Mandal — Petitioner. 

V. 

Dasura Mura and others — Opposite 
Parties. 

Civil Rule No. LOGO of 1981, Decided 
on 4th May 1932, agaiiis^t order of Miin- 
sif. Second Class, Bogni. 

Oaths Act (1873), Ss. 8 and 9 — Special 
oath can be administered under S. 9 only 
when initiative comes from parties. 

Jt w only \vJu;n llic iiiiiiativo coTne.s from llio 
parties that a sppcial oath can l )0 :ulini)iislerod 
under S. 9 as according to S. H thorinitisitivo 
must como from the parties and not from the 
Court. [V no cy] 

Jatindra. Mohan Choudhury ami 
Balaram Bose — foi‘ Potilioncv. 

Manindra Narayan Majimdai — for 
Opposite Parties. 

Judgment. ' This rule has Ixm'h issued 
on the opposite i)iivty to show eaiisowby 
the order of llm Miinsif, Second Court of 
Bogra, dismissing the plaintiff's suit on 
a money bond slioiild iu)t bo set a.'*ideand 
a re-trial ordm-ed on the ground that the 
procedure adopted by the Munsif was 
very irregular inasmuch as he asked the 
parties to swear toucliing hooks wliicli 
ho represented to them to l>e sacred 
books and allowed liis decision to he in- 
fluenced l>y the refusal of the plaintiff to 
swear touching those books. Tlio 0 ]»]) 0 - 
site party had put in an affidavit in 
which they state tl-at this took place 
not after the evidence was rf3cnrdod as 
stated by tlio petitioner. It was after 
the Court had asked the parties if they 
wished to take special oath and neither 
party took any oath, but botli parties 
agreed to take special oath, that the 
Court proceeded to record evitlence and 
decided the case on its merits. Taking 
for granted that the procedure adopted 
by the Munsif was as represented in the 
affidavit of the opposite parties, it still 
appears that the Court took the initia- 
tive in suggesting that tlie parties sliould 
take special oath whereas under S. 8, 
Oaths Act, the initiative should come 
from the parties and not from the Court 
and it is only under such conditions tSat 
special oath can be administered under 
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S. 9. Inasmuch as it is possible that 
the learned Munsif may have been in- 
lluenced by what took place in reference 
to this special oath, I think in the in- 
torcsts of justice a retrial should be 
ordered. The order of the learned Mun- 
sif is accordinf^dy set aside and the suit 
remanded for retrial by some other 
Court. Costs of this rule will abide by 
the result, hearin^f-foe being assessed at 
one gold rnohur. 

n.M./it.K. Case remanded. 
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K. OiiosK, J. 

Ganesh Chandra Khan and Sons — 
Petitioners. 

V. 

The Corporation of Calcutta — Oppo- 
siLo Pai’lry. 

Criiiiiiiiil Revn. No. /58f5 of lf331, Deci- 
ded on 4tli August 1931. 

(a) Calcutta Municipal Act (1923), S. 386 
(])(a) — Place of occurrence not mentioned 
in summons "Omission is material irregu- 
larity. 

hern a place of occurrence is not specifically 
mentioned in the siiinrnoiis issue cl lo answer 
a charge under S. ilHo (l) (a) such omission i.s a 
iniiterial irroguliirity. [P 117 C 2] 

(b) Calcutta Municipal Act (1923), S, 386 
fl) (a)-'Person convicted on charge under 
S. 386 (]] (a) on plea of guilty— No evidence 
taken nor plea recorded in accordance with 
provisions of S. 243, Criminal P. C. — Plea 
denied— Conviction held not sustainable — 
Criminal P. C. (1898) S. 243. 

A person wa.s convicted on a char'^jc under 
S. I HG (i; (a), Municipal Act, on a plea of guilty 
for storing limo witlioiit license at place b! with- 
out taking <?vidoiice a nd without recording tho 
pli'.i in accordance with the provisions of S. 248, 
(hiininal P. (J. The accused could not bo said 
to have pleaded guilty to the charge with respect 
to tlie place of -V. 

Held : that the conviction conld not bo sus- 
hi! tied. [p 118 0 n 

Hi ratal Ganguly and Satindra Nath 
Chatter jf'c — for Petitioners. 

Go pen d ra K risk ua Ban nerjee — for Op- 
posite Party. 

Judgment. — The petitioner in this 
Rule is a firm carrying on business in 
lime and its oaso is that since May 1931 
the articles belonging to tho fivin had 
been stored at 11 Neogi Ghat Street. 
The owner of the firm onr' Ganesh Chan- 
dra Khan, resides at 75-B, Baghbazac 
Street, but nothing is stored there. On 
2nd June 1931 the firm applied to tho 
•Incense Officer of the Calcutta Corpora- 
tioiffor a license in respect of dealing in 
and storing of lime at No. 11 Neogi Ghat 
Street, and again applied on 6th June 


1931 to the Health Officer, Districf/ ^ 
for a license as aforesaid. These appli- 
cations have not yet been disposed of. 
But on or about 6th Juno 1931, a sum- 
mons was left at the residential house 
of Ganesh Chandra Khan. In that sum- 
mons the petitioner firm was required 
to answer a charge made under 8. .386 
(1) (a), Calcutta Municipal Act of 1923, 
for using or attempting to use the pre- 
mises No. 73.B, Baghbasar Street, for 
storing lime without license. The date 
of the oflFence was given as 2nd March 
1931, but there was no mention of pre- 
mises No. 11 Neogi Ghat Street. On 8th 
June Ganesh Chandra Khan appeared 
before the Municipal Magistrate. The 
petitioner's case is that Ganesh stated 
to the Magistrate the aforesaid facts 
with regard to the two applications for a 
license in respect of premises No. 11 
Neogi Ghat Street. But the learned 
Magistrate took it to be a plea of guilty 
and, after recording it as such ho sen- 
tenced the petitioner firm to pay a fine 
of Rs. 25. The petitioner firm alleges 
that Ganesh Chandra appeared in person 
and not by pleader, but that on taking a 
certified copy of the Magistrate's order 
ho found that the place with regard to 
the offence committed was stated to be 
11 Neogi Ghat Street. Thereupon the 
petitioner firm filed an application in 
this Court and obtained a Rule on grounds 
Nos. 1, 2, 3 and 4 of the application. 

Now, it is quite clear from the sum- 
mons, which was served on tho petitioner 
firm and which has been produced before 
me, that it is addressed to Ganesh Chan- 
dra Khan and Sons, No. 73-B Bagbazar 
Street, to answer a charge made against 
the firm under S. 386 (l) (a), Calcutta 
Municipal Act of 1923, in respect of pre- 
mises ‘‘aforesaid." The learned Magis- 
trates in his explanation says that by 
mistake in tho office the place of oo’Air- 
rence was not specific lly mentioned in 
the summons issued. I should have 
thought that such a mistake in itself 
would be a material irregularity which 
w'ould seriously mislead an accused in a 
case of this nature. But hvon this ex- 
planation of the Magistrate is not cor- 
rect. Then tho learned Magistrate fur- 
tlier says that no mention was made by 
the accused during the trial of any peti- 
tion for a license, but that sabsoquent 
inquiry showed that tho accused had 
filed one petition for a license to the 
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Health Department on 5th June 1931, 
and further that no petition, dated 2n(l 
Juno* 193 L, to the license oflicer had 
been found to have been submitted by 
the accused. This latter statement af^ain 
is incorrect. The learned advocate fi)r 
the petitioner has filed before mo a re- 
ceipt showing that an application from 
this firm fora license was filed before the 
license officer on 2nd June 1931. The 
learned advocate appearing for the oppo- 
site party was constrained to concede 
that this must l>o correct, but he con- 
tended that this application w^as for a 
license in respect of the year 1931-32 
and not of the ye.ar 1930-31. This dis- 
crepancy in the year however w'as not 
a matter of much importance. As men- 
tioned already it is the petitioner’s case 
tluit the firm only started storing goods 
at premises No. 11 Neogi Ghat Street, in 
May 1931. 

If he wore permitted to establish this 
I case there would have hoen no occasion 
ifnr applying for a license for the year 
jl930-31. The learned Magistrate in his 
’explanation submits that under S. 213, 
Criminal P, C., no evidence >vas noccjs- 
sary after the accused had admitted tlio 
charge against him. But that section of 
the Code requires that the admission 
should be recorded as nearly as possible 
in the w'ords used by the accused and, 
if he shows no sufficient cause why ho 
should not bo convicted, the Magistrate 
may convict him accordingly. In tliis 
aso it is clear that the plea of the ac- 
used was not recorded in accordance 
with the aforesaid provision of the Code. 
Having regard to the allegation in the 
petition whicli prirna facie T am nob pre- 
pared to disbelieve it would bo unroa- 
-^onablo to suppose that the petitioner 
actually pleaded guilty to the charge 
with respect to promises No. 11 Neogi 
Ghat Street. The Rule must therefore 
bo made absolute on the' grounds on 
which it was issued. The conviction of 
the petitioner is sob aside and the fine, 
if paid, must be refunded, 

p.n./r.k. Conviction set aside. 
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Panckuidge anp Patterson, JJ. 
Tushar Kanti Ghose and another — 
Petitioners. 

V. 

The Governor of Bengal in Council — 
Opposite Party. 

Misc. Criminal Case No. 102 of 1932, 
Decided on Isb December 1932. 

fa) Contempt of Courts Act (1926)— Com; 
plaint not signed as required — Existence of 
evidence legally admissible showing prima 
facie that contempt has been cbmmitted — 
Absence of proper signature is not fatal 
irregularity. 

Though the rnlo!^ nncl pracUco, of tlie Court 
require that petitions for takiag iicliou under 
Contempt of Coiirls Act should he signed by or 
on bohaif of the JJLT. ons presenting Ihem, still 
where the (.’oiirL li.is heJorc it evidciu'v'J legallv 
admissible .diowiii;? faeir that* i*outem}>t 

had been commit. tori it. can and should of its own 
motion issue the rule; arid theabscnc^ of a luo- 
per signature in siu’li rases is nut a fatal irre- 
gularity and does not. uiilillu tho opposite par- 
ties to ask for thn disclsargo of the rule. 

[P l‘:0C Ij 

(b) Contempt of Courts Act (1926) — Secre- 
tary to Government signing petition is pre- 
sumed to be acting within authority — Gov- 
ernment of India Act (1919), S. 49 (1) — 
Evidence Act (1872), S. 114, Ulus. (e). 

V/here in proceedings under the L’outompt of 
Courts Act, the petition is si.'^ned by tlie Secre- 
tary to Use Ooveinment it mii.st presumed 
that the Roerctary is a {‘ting wilbin the scope of 
thn authority conferred upon him until the 
contrary is shown. [P 120 0 ll 

(c) Contempt of Courts Act (1926), S. 2 (1) 
— Contempt of Commissioner’s Court — High 
Court has jurisdiction to entertain applica- 
tion — Government of India Act, S. 107. 

The Tligli Court has juri.sdiction to onterlaiii 
an application for contcmiit of tlie Commis- 
sioner’s Court even though tlio rigiit of appeal 
from Commi.ssionor’s Courtis ins.Hc.x tensive th.au 
the right of appeal from the ordirary rriininal 
Courts in that there no ordinary right of ap- 
peal to the High Court from the Commissioner’s 
Court. The (act that the rule-making power 
with regard to Commissioner’s Courts is vested 
in the Local Government is immaterial for under 
S. 107 the rulo-imaking power is something 
different from and additional to the right of 
saperintcndonce : A I Jt 1933 JJom 1, Bel on. 

tP 120 C 2J 

(d) Contempt of Court — Improper com - 
tnents on pending proceedings tending to 
erehte prejudice should be stopped at once — 
Belated applications are not to be allowed. 

Improper comments on pending proceedings 
tending to create prejudice must bo topped at once 
in summaTy fashion; but belated application 
for the exercise of such procedure should not bo 
allowed, [P 122 0 1] 

(e) Contempt of Court — Contempt can be 
committed when technically no case is pend- 
ing. 

Contempt can be committed when . thde is 
technically speaking nolcasepending.'ile, 
ch$re Ex parte Columbus Co, Lfd.; VtT LB 57S; 
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2^. V. ParltCf (1903) 2 /l 2? 492 and J?. v* Davies, 
(l)r») I K B 32, M- ^ tP 12J0 21 

(f) Contempt of Court — Crittiinal Court. 

I'indiiig'^ of critniual Court which muat under 

the law be consideiod judicially by the High 
Cotirr should not be the subject of lengthy and 
detailed criiici '.ni in the prcHs [P l‘<^3 G 21 

(g) Contempt of Court — Articlea tending 
to prejudice minds of Judgei—Danger or ab* 
sence of danger of actual prejudice in not 
only consideration for jurisdiction of Court. 

Altiii)ugli the diiriRor or absence of danger or 
actual prejudice is an imporUnt consideration, 
it is ijot the only consifli-nation: for the juris- 
diction of tlu3 (jourt ONists not only to prevent 
iui'*cliief in Ihn partiouhir c.ne but to prevent 
similar mischief arising in other cases; Jnthe 
m itt\'r nf the Fin inae Uninn, (1805) ll T L B 
107. M IP 123 0 2] 

(h) Criming! P. C. (1898), Ss. 4 (t) and 493 
— Legal Remembrancer ia ex officio Public 
Prosecutor —No vakalalnama is necessary. 

Tlie KciniMiibrJi-nccr is c.k oiTicio Public 

7-*rose.3Litor on l ln- apjio’l.ito .side of the Court and 
as .'■IK* ii has { In- power to instrnct counsel, his 
luitl’.oi ifv to ,ii t tor the IjociiI ( Jo»reninient be- 
ing in no w.iy di.'pcndctit on anything in the 
i.anir ' of a v.ik.ilatiiaiii.i or v.airant ol attorney. 

[1* POO 1, 2] 

(i) Coatempl of Courts Act (1926) — Com- 
ment. 

CiMiTucnts a re not p»M*mis-.ihlo wlioii made 
during the c-mrse of thotri.il, !P 123 C 2j 

(jl Contemstt of Courts Act (1926) -Head- 
line not itself misleading but amounting to 
critici/m of prosecution case under guise of 
summary proceedings — Contempt is com- 
mi tied 

W’linro •ilMioiK'li thorn is nothing misleading 
in a particular Iv. idlin'* if tikon with other 
hCiulliiies it in fact amounts to acritici/.m of the 
prosucnlion caso midnr the giiKo of ri summary 
of ihnd.iy’s prncocdiiigs, the mattec comes with- 
in ihti ini.schicf of the Act, [P 121 C 2] 

A K. Unij, .S. M. undJ.N, 

M a Wi 0 rji — f tu’ Pe t i 1 i ontj r^’ . 

N K. li'isa, S. K. Ilttau, C, C. BUwas, 
Ilirnliil ChiiKjuli jukI Paramdnanda DiUt 
— for Opposite Party. 

Judgment. — This is a rnlo ^ranfcod on 
]Hth July Ta.st l>y Jaok and M. C. 
<fhoye, rJJ., ou tho application of His 
Excellency tho (jovernor of Bengal in 
Council calling on the opposite parties, 
tlio first of whom is the editor, and the 
second th(3 printer and publisher of a 
■didly newspaper called tlie Amrita Bazar 
Patrika circulating in Calcutta, to show 
cause why they should not bo ordered to 
stand committed, or otherwise dealt 
with for the contempt of the Court of 
the Commi.ssionors appointed as herein, 
after stated and of this Court, in respect 
of the acts and publications referred to 
in the petition on which the application 
■for the rule is based. 

On 30th April 1939 Mr. Dou^flas, the 


District Magistrate, ^8 a80{888jDaited at 
Midnapore. In June the tobd (Joilrer;i- 
ment; under tho powers epnferirdd. ppoti it 
by the Bengal Criminalljaw Apaeudniebt 
Act 1930, directed the trial, by three 
Coramissionors of one Prodyot KuiAaJf 
Bhattaoharjee for the murder of Mt. 
Douglas. The Commissioners sat at 
Midnapore during the month of June and 
and delivered their judgment on tho 25th 
of that month convicting the aocusecl of 
the murder of Mr. Douglas and sentenced 
him to death. On 30th Juno the accused 
filed an appeal against his conviction and 
sentence. It is said that the reports of 
the trial appearing in the issues of the 
Amrita Bazar Patrika of 19th, 14tli 17th 
22ud and 23rd Jude 1932 are c6utempts 
of tho Court of the Commissioners, a 
Court subordinate to the High Court and 
punishable by the High Court by reason 
of the provisions of tho Contempt of 
Courts Act, 192f). It is further said that 
two hjiiiling atticles appearing in the 
issues of 28th and 29tb Juno 1932 are 
contempts of this Court. Mr. N. K. Basu 
who has appeared for the opposite par- 
tic.s raised certain preliminary points 
with which it will bo convenient to deal 
before discussing the merits of the appli- 
cation. 

He submits hrst of all that tho rule 
should not have boon granted inasmuch 
as the petition on which the Court 
was moved was unsigned. Relying on 
the judgment of this Court in Legal 
Jlemcmbraiicer v. Molilal Ghose (1) he 
argues that inasmuch as those proceed- 
ings are criminal in character the oppo- 
site parties are in the position of accused 
persons and onti'tled to have tho benefit 
of any error, however technical, into 
which the party who seeks to imprison 
them may fall. Ho therefore asks us to 
discharge the rule leaving it to the 
petitioner to move tho Court again upon 
a properly signed petition if he is so 
advised. The learned Advocate-General 
has been constrained to admit that the 
petition, although verified by an affida- 
vit affirmed by an Additional Deputy 
Secretary to the Government of Bengal, 
and supported by a further affidavit 
affirmed by Abdul Ghani, S'ub-Inspoctor 
of Police, is not signed by anyone on 
behalf of the petitioner, the Governor of 
Bengal in Council, nor has he sought to 
TT a' Ik" 19 u 'caTee^Mio^i^iY ca 

(S H). 
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question the proposition that the rules 
and practice of the Court require peti- 
tions of this sort to be signed by or on 
behalf *of the persons presenting them. 
He argues however that the irregularity 
is not fatal to the application, since the 
Court at the time the rule was granted 
had before it evidence legally admissible 
showing prirna facie that contempt had 
been committed, and could and should 
of its own motion, if it considered that 
the interests of justice so required, have 
issued the rule though there was no 
application before it by the petitioner or 
anyone else. We consider the conten- 
ion is correct, and we hold that the 
absence of a proper signature does not 
lentitle the opposite parties to ask lor the 
^discharge of the rule. 

At the conclusion of the argumei.t w^e 
permitted the petition to be returned 
for signature, not because we considered 
such signatuz'e necessary to enable us to 
deal with the application, but in order 
that the petition might be made to con. 
form with the rules of the Court. The 
petition has now been signed by Mr. 
Henderson, Secretary to the Government 
of Bengal in the Judicial Department. 
Mr. Basu contends that even now the 
matter is not at rest, and that it is 
necessary for the Advocate-General to 
show by evidence that the signatory has 
been authorized by rule under S. 49 (l), 
Government of India Act, 1919 (9 and 10 
Geo. 5 C. lOl), to represent the Governor 
in Council; and h& calls attention to the 
difference between the language of that 
section and that of S. 40 (l) of the same 
Act. This point, in view of our opinion 
on the main question, does not strictly 
require our decision. Wo are disposed 
however to hold that Mr. Basu’s argu- 
ment is not maintainable and that when 
signing a petition of this nature a Secre- 
tary to Government must be presumed 
to bo acting within the scope of the 
authority conferred upon him until the 
contrary is shown. 

Mr. Basu was further disposed at one 
stage to challenge the locus standi of the 
Legal Hemembranoer and his pow'er to 
instruct counsel in a matter such as 
this. In our opinion no question can 
arise as to this. The Legal Bemom- 
brancer is ex-offioio Public Prosecutor on 
the appellate side of the Court and as 
such has the power to instruct counsel, 
his authority to act for the Local Govern- 


ment being in no way dependent on any. 
thing in the nature of a vakalatnama or! 
warrant of attorney. Another argument 
has been addressed to us which is only 
concerned witli the part of the apjdica- 
tion which seeks the punishment of the 
opposite parties for contempt of tlie Com- 
missioners' Court, and is to the effect that 
such Court is not a Court subordinate to 
the High Court within tlie meaning ol 
S. 2(1), Contempt of Courts Act, 192(), and 
therefore the statutory jurisdiction of 
the High Court does not extend to a con- 
tempt of a Commissioners' Court. It 
was not suggested that Commissionera 
are not Courts and indeed their powers 
including those of trying, convicting and 
sentencing are powers i)eculiar to Courts. 
Counsel's argument was based on -S. 107,. 
Government of India Act, 1919,^which 
gives to the High Courts sui)erintendence 
over all Courts for iho time being sub- 
ject to their a])pcllato jurisdiction and 
amongst other powers the power of mak- 
ing and issuing general rules and pres- 
cribing forn)S for regulating the practice 
and procedure of such Courts. Mr. Basu 
points out that the only right of appeal 
from Commissioners is the right of ap- 
peal to the Higli (-ourt given by S. (l), 
Bengal Criminal l^aw Amendment (Sup- 
plementary) Act, 1925, to a person con- 
victed on a trial held by Commissioners, 
there being no provision for an appeal by 
the Local Government from an order of 
acquittal such as is made by S. 417, Cri- 
minal P. 0., and also tliat the power to 
make rules for the procedure of Commis- 
sioners' Court is vested by S. 10 of the 
principal Act not in the High Cmrt, hut 
in the Local Governnjont. Wo do not 
think that these arguments lead to the 
conclusion that Mr. Basu urges upon us. 
The jurisdiction to hear appeals from the 
Commissioner is nonetheless appellate 
jurisdiction because the right of appeal 
from Commissioners is loss extensive 
than the right of appeal from the ordi- 
nary criminal Courts. The fact that the 
rule-making power with regard to Com- 
missioners’ Courts is vested in the Local 
Government appears to us immaterial, 
for under S. 107 the rule-making power 
is something different from and addi- 
tional to the right of superintendence, 
and wore Parliament to repeal sub-S. (o) 
that right would still remain. 

It should further be observed thaft 
even under the section the power is not 
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unlimited as the rules must not be in- 
consistent with the provisions of any law 
for the time being in force and in the 
case of this Court require the previous 
approval of the Governor-General in 
Council. A question in many respects 
similar to that which we are now dis- 
cussing has recently boon considered by 
ihe Bombay High Court in Emperor 
v. Balkriskna IJari (2), where it was 
held that the High Court had the power 
to revise orders made by tho Courts of 
Special Magistrates constituted by tho 
Kmergoncy Powers Ordinance 2 of 1932 
on the ground that an appeal in certain 
cases lay frorn'such Courts to tho High 
Court. 

It is now necessary to consider tho 
merits of •the application, first, with re- 
gard to t^e reports of tho trial appearing 
in tlio nows columns of tho paper which 
it is said are contempts of the Commis- 
sioners’ Court. Tlie petitioner’s case is 
based not so inneli on the rcqmrts them- 
selves as on the Jioiidline.s by which they 
are preceded. It is said that their 
composition and the iialiiro of their dis- 
play were deliberately made to impress 
on ilie public and on witnesses who were 
likely to be examined tliat tlie ])rosccu- 
tion case was weak and that tlio prosecu- 
tion was not likely to succeed in [iroving 
tlie guilt of the accused. 

Wo think there is reasonable ground 
for this allegation. Tim headlines of 
I2th Junoaro not objoctionahle, hut those 
of 14t]i Juno begin with the words in 
heavily loaded type “identity doubtful.” 
The cnsual reader, it soeins to u^, would 
concliiilo either that, tlieso woi’ds are 
‘•omrnonts and exj)rc3ss the gonmal impres- 
sion made on the mind of the wiiter by 
tiio day’s proceedings or tJiat pio-scculion 
witnesses had admitted doubts as to the 
identity of the accused person. In so 
far as the words anj comment they are 
t’.Iearly nut permissihlo wlien made during 
Hie course of tho trial. In so far as they 
can bo described as a summary of the 
evidence given they are garbled and mis- 
lead ing, for they are based on a passage 
in the cross-examination of Mr. George, 
the Subdivisional Officer and an eye- 
witness of the murder, whoio the wit- 
ness is referring not to the accused but 
to a man wlio was stated to have joined 
iu tjje attack on Mr. Douglas and to have 
usc^iedcaptuj'e. _ __ _ 

A I R lyse Bom 1 (S Jijr 


The headlines of 17th June are con- 
cerned with a statement by a witnese* 
that he was unable to vouch for the ac*- 
curacy of all tho entries appearing, in 
list made of the articles found when the- 
person of the accused was searched after; 
his arrest. Though there is nothing mis- 
leading in these headlines^ we consider 
that, taken with the other headlines, theyj 
in fact amount to a criticiztn of the pro- 
secution case under the guise of a sum- 
mary of the day's proceedings. 

The petitioner also relies on the head- 
lines of 22nd June. Wo cannot see any- 
thing objectionable in them. It is true 
the opening line consists of the worda 
"£ am quite innocent" in large type ; 
but the next line clearly explains, what 
the use of inverted commas had already 
indicated, that tho words are a verbatim 
extract from the statement of the ac- 
cused. They are for practical purposes ► 
the whoio of his statement and we con- 
sider that having regard to the public 
importance of the case the editor was 
entitled to draw the attention of the 
readers of his newspaper to the state- 
ment by summarizing it in a headline* 
and by the use of heavy type. 

The position liowevor is different witl^ 
regard to the headlines of 23rd June. 
The first and most heavily typed is “Not 
guilty of any oflence” and the second 
“Prodyot attracted from playground by 
report of firing.” Then follows “judg- 
ment reserved" while tlie last headline- 
is as is obvious from the use of inverted 
commas, the summary of an argument 
ad(lre.s.sed to tho Court. Jii fact the 
whole of the rejiort is concerned with 
the address of the learned counsel for the 
deJence and much of it reproduces the 
actual words used. But we do not think 
the casual reader would suppose the first 
two headlines which are not in inverted 
commas were merely the submissions of 
counsel to the Court although from the 
words “judgment reserved” he might- 
infer that they wore not tho findings of. 
tho Court. 

Taking tho headlines as a whole and 
more particularly those appearing on 
14th June and 23rd June we have no 
doubt that their puhlioation might have 
an effect on tho minds of witnesses to be 
examined or cross-examined before tho 
Commissioners and is what Alverstoue^. 
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■C. J., describes in 2?. v. Tibbets (3) as 
•f.onduct calculaiiecl to produce an at- 
Anosj)liere of prejudice in which the pro- 
ceedings must go on. 

However if the headlines w^eio the 
only material before us and if wo wore 
invited to punish the opposite parties 
solely on the allegation that they had 
been guilty of contempt of the Commis- 
sioners* Court we should be disposed to 
discharge the rule on the ground that 
there has been undue delay in moving 
the Court. The main justification for 
the summary fashion in which contempts 
of this nature are punished is that im- 
proper comments on pending proceedings 
tending to create prejudice must bo 
stopped at once and this would not be 
j possible if the ordinary procedure of the 
jcriminal law was followed. 

It is no answer to the appliciitibn to 
say that at the date the Court was 
moved the proceedings before the Com- 
missioners liad terminated. It may often 
he impossible to apply to the Court dur- 
ing the actual pendency of the proceed- 
ings. In the xu’oscnt case however it has 
not been argued tliat there were special 
circumstances making delay unavoidable. 
'The first publication complained of was 
on 12th tlune and the last on 23rd Juno. 
The judgment of the Commissioners 
was on 2r)th June. No application to 
this Court w-as made until 18th July 
anoro than three weeks after the proceed- 
ings had come to an end. 

We consider that in the circumstances 
jto accede to tho petitioner's prayer that 
jwo should punish tho opposite parties 
for tho contempts wuth which wo have 
alro.ady dealt would create a dangerous 
jii-.n- do"''/ and encourage belated appli- 
jeations for tho exercise of tho summary 
procedure. Tliere remain for consider- 
ation the articles of 28th June and 29th 
Juno whicli are alleged to be contempts 
of this Court. Each is Jibe principal 
lejiding article of the day and each fills 
about two columns of the newspaper. 
'Thai of 28th Juno begins with a state- 
mont to ih'e effect that because on a 
careful and anxious perusal of the evi- 
dence and the ' judgment tho writer has 
■coiUQ to tlie conclusion that a grave mis- 
carriage of justice has taken place he is 
compelled to ‘‘comment adversely” on 

fi. (1902) 1 K B 77-71 L J K B 4s=85 L T 
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the latter. Mr. Basu concedes that if in 
the circumstances it was a contempt to 
comment it is impossible to argue that 
contempt has not been committed. No 
useful purpose would be served by a 
close analysis of tho articles. Although 
there is nothing improper or disrespect- 
ful in tlio language used they arc f»‘OTn 
start to finish a systematic critiici;'.m of 
the judgment of the Comniissioners for 
the purpose of showing that it is errone- 
ous and that the .accused person has been 
wrongly convicted. 

Tho opposite parties first submit that 
inasmuch as at the dale of publication 
no appeal had been filed tkcro c(Uild ho 
no contempt of tho High Court as tho 
case w'S not lamding licforc it. Tiiis 
contention clearly jiuts tlic nuitter ioo 
higli, for llu) aiifclioi’ities show tiuit con- 
tempt can bo committed wlicn thm'e isj 
technically siioaking no case peruling.l 
Thus it has Ix'rn Indd (;ontmu[»t to c(Mn- 
ment on a c ise wluno l-lui jury has dis- 
agreed hut tho case lias not hoen sot 
clown for re ( rial : Be. Labouchcre Ex 
parte i Colvvilu'i Co., hhl. (4). Again it 
is a contomfit of tho High Court of Jus- 
tice to comment on tho magisterial in- 
quiry inlo a case triablo only at tho As- 
sizes before tlio person charged lias in 
fact h(?fm committed for trial \R. v. 
Pa rice (5)] or oven when it is uncertain 
whetlier tho person charged if committed 
will lie tried at Assi/es or Quarter Ses- 
sions : li. v. Duvieft (O). Moreover tho 
judgment of Sir Lawrence Jenkins, 0. -1., 
in Legal Hememhrancer v. Matilal 
Gho^e (l) (at p. 215 of 41 Cal.) seems to 
rocoguizo tho iiossihility of a contempt 
of the High Court on tho appellate side 
when no appeal is pending before it. 

What were the circumstances in tho 
case with which w’e aro dealing ? It ap- 
pears to 118 that tho editor must have 
had in his mind tho probability of an 
appeal, for tho readers of the paper wore 
informed in the issue of 2fith June, in 
which tho judgment of tho Commis- 
sioners was reported at length, that Pro- 
dyot had signed a vakalatnaraa for filing 
an appeal in tho High Court. With re- 
gard to this the editor in an affidavit 
used in opposition states that he is per- 
sonally aware of many cases in which no 

4. (1901) 17 T L 676. 
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appeal has been filed althoiif»h a vakalat- 
•narna has he(?n signed. Wo ean attach 
no importance to this statenjent, for the 
only object which tli(i orlitor could liavo 
in informing his leaders of the signing 
of the vakalatnanni was to apprise them 
of the fact that an appeal was to be ox- 
pectc.fl . 

The rnattiu’ does not end hero, for 
wliethci' Prodyot appt'alc'i or not it 
was inevita!)l(^ that Llu^ merits (d the 
ease sliouhl ))0 the suhjeet of jufiici**! 
considoratioii hv Mii^Ooin t, for S. d (‘j), 
Pen.gal Criminal Ij-iw Amemlment (Snp- 
plenientai’y ) Act. pr«)vi(](!s i.hiit wlicrn the 
Cionnnissioners p i a sentonfu of deat-h 
the records of the nro before 

them shall bf submltteil to the High 
C^ourt and (b ’‘ ''mteiice siiall not b(' exe- 
cuted iude-,s it is conlii-'iied bv tlie. High 
Court. [Ms imagine, a m il ierof {•‘‘I'^t^ral 
know](*dge among lu(*:ie/l per^«ms in 
iliis conn i-y that (riinfal M'nte.ijces 
passed b> siibordinaif* Csiin't-. v^'iuire 
c adii'iniitioii 1j> ilir. Jii‘»h (Joint and \\n 
entertain no .lo'ibt that the exloMistivo 
(•ritiei;^iM <<f Idle O-muni-^sioner's ludgment 
tmhlislu'd at the Idme it wr constituted 
a eonfemiit of tlii^ (^nirt bv wbiidi Ibo 
proc'\*dings wore bound imdor the provi- 
sions of ibo law to bi». cnnsiili-*reil. 
l.<astly the submission lia-A been made 
tlnit in t.lie cip'umstances if f*ontem])t 
has been committed it is a venial con- 
tempt ami sliould not. entail anv punislu 
ment and our attention lias b(>cn drawn 
to A/iiiiilfi L>fl SiniiLi V. .'1. ll. Walton 
(7). 

In t!ia,i ca^e newsp.ipm’ comment liad 
been made on tlie conduct of a barrister 
in Jicceptiiig a lirief from persons who 
were then on t.h' ir trial liefore Corninis- 
.sioners. As Rankin, C. J., [mints out in 
his jmlgment the critici/ni, althoiigli this 
did not appear to lie appreciated, by tho 
critic, leid little or no toice oxco[it. upon 
tho assumption that t-he accused persons 
wore guilty of the oflfonces cliarged. The 
Court discharged tho rule holding that, 
although contempt had been comm it tod, 
the tendency of the article to do barm 
was slight and tho character and circum- 
stances of the comments wore ot.horwise 
such that it could properly bo ignored. 
On this aspect of the case we observe 
that there in no expression of regret on 
t||0 part of the opposite parties for any 
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contempt they may have unwittingly 
committed. Their defence has been 

we have done what the law permits us 
to do." Apart from this however we 
con'^idor that the circumstances of the 
caso arc too grave for us to confrne our- 
sohes to a rneio expression of disap- 
))roval. That the findings of a criminal 
Court, which must under tho law bo oon- 
siclered judicially by this Court, should 
first ho tho subject of lengthy and de- 
tailed critici/m in tho Press, cannot in 
our opinion he tolerated fur a moment. 
The affidavit filed by tho opposite parties 
states that editors believe that they are 
on titled to comment when an appeal has 
not yot been filed. In support of this 
stateuiont the do[>nnont annexes a copy 
of the Ht-itosinan of 2fifch June jiy32 con- 
titining tlio statements that tho senkenco 
of death will be generally approved and 
that the guilt of Prodyot is unquostion- 
ablo. 

AVe are only concevnod with tho case 
hofore ns, but wn think it riglit to say 
that all comment in tlio press whether 
by way of approval or disapproval of the 
ju'lgnicnts of Courts of Session or of 
Commi.-isionors in capita) snnlonco cases 
made [lending their disposal by this 
Court is vepvolK'tisiblo and may enbiiil 
most disagreealjle consoquencos on those 
responsible for it. It is urged that there 
was no real danger of the articles preju- 
dicing the minds of those Judges of this 
Court on whom the duty of (jonfirmingor 
setting ii'^ide tlio .sentenco passed h> the] 
CommiH^ionnr.s was to fall. This is true, 
hut although the danger or ahsenco of 
danger of actual prejudice is an impor-i 
tfint c uisideration it is not the only con- 
sidoratiun. As observed by Bruce, .7., in 
R(? TjohoanJu^re ex parte Columbus Co., 
Ltd. supra the jurisdiction of tho Court 
exist.? not only to prevent mischief in thej 
p.'irticular case but to prevent similar 
mischief arising in other cases. To adopt 
jbhe language of Wills, J. In In the mat- 
ter of the Finance (7 nion (8) articles such 
as those under discussion amount to a 
preliminary tri.al by nowspapor when a 
trial by a regular tribunal is pending. 
As such tliey ar(3 an alTronfr to the dig- 
nity of tlie Court and merit punishment. 
Wo do not in the (uvcumstances of the 
present case consider it necessary to 
commit the opriosite parties to priscni 
and we cou'^idur it sufficicrit to order that 
'd.' (Lsjjj li"i? L li 107 ." 
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each of them to pay a fine of Bs. 500 by 
15th December 1932. 

K.K.r Order accordingly. 

A. I. R. 1933 Calcutta 124 

Bankin, C. J. and Peabson, J. 

Nil Satan Ganguli — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 279 of 1932, De- 
cided on 17th November 1932. 

(a) Ordinance (2 of 1932) — Nature of — 
Ordinance 2 it special law for purposes of 
Limitation Act, S. 29. 

For tbo purposes of S. 29, Lim. Act, Ordin- 
ance 2 of IQc’S is a special law. [P 126 C 2] 

(b) Ordinance (2 of 1932). Ss. 39, 34. 45 
and 52— Conviction and sentence passed by 
special Magistrate under Ordinance — Appeal 
after period of seven days fixed by S. 39 — 
Court bat no power to extend time ugder 
Limitation Act, S. 5. 

Where an accused is convicted and sentenced 
by a special Magistrate acting under S. 89 (l), and 
an appeal is filed after the period of seven days 
fixed for filing such appeal by S. 39, the Court has 
no power to extend time under S. 6, Lim. Act, 
as a \\ holly general provision cannot be read as 
interfering with the specific provision with re- 
gard to limitation: AIR 1923 Mad 95, Bel. on. 

[P 120 C 2] 

(c) Ordinance (2 of 1932)— Limitation Act 
(1908)— Another meaning not to be given on 
grounds of hardship — Interpretation of 
Statutes. 

It is neces.sary for the Courts to base the con* 
fitriiclion of Ordinance 2 of 1082 and of the 
Limitation Act upon principle and it is not pos- 
sible for them on the ground of hardship to give 
another meaning to the Ordinance. [P 12G C 2] 

(d) Arms Act (1878), Ss. 19 (f) and 20— 
Person giving revolver to another for purpose 
of keeping it concealed — Accused guilty 
under S. 20. 

Where a person was in possession of a revolver 
and cartridges and he gave the revolver to some- 
body for the purpose of keeping it concealed: 

lield'. that it is a plain case under S. 20 and 
that he was guilty under that. section. [P127 C2] 

(e) Arms Act (1878), S. 20— Person guilty 
under S. 20 — Punishment — Maximum sen- 
tence was upheld. 

Where a person who was charged under 
6b. 19 (f) and 20 pleaded guilty to the charge 
and it was found that his possession was con- 
nected with hi.s political opinions and ho was^ 
given the maximum scuteuce undf-r S. 20. 

Held: that it was very necessary .rihat the 
powers of the Court should he employed in put- 
ting down those very dangerous crimes of pos- 
session and concealment of aims and that as 
there was nothing calling Tor interference, High 
Court refused to interfere in appeal or in revi- 
Bion. [P 128 C 1] 

(f) Ordinance (2 of 1932), S. 51-^Scope. 

Section 61 does not take away the right of the 

special Magistralo to fry a case simply because 
the first Magistrate does not wish for good 
rensoub to try the case or is unable to try the 
case. LF 127 0 1] 


(g) Limitation Act (1908), S. 5 — S. 5 ap- 
plies to appeals from special Judge under 
Ordinance (2 of 1932), S. 34. 

Bo far *as the Limitation Act is concerned 
S. 5 is not to be deemed to be one which is to bo 
applied to tbo special law', but in tbo case of an 
appeal from a special Judge under S. 34, Ordin- 
ance 2 of 1932 tho provisions of the Limitation 
Act aro to apply as if it were an appeal under 
tho Criminal 1\ C. [P 12G C 1] 

Sajitosh Kumar Basu — for Appellant. 

Khundkar, Ntrmal Chunder Chucker- 
butty anti Fayiindra Mohan Sanyal — for 
the Crown. 

Sankin, C. J. — Tii tins case, the ac- 
cused Nil Ha tan Gunguli has preferred 
the appeal from jiiil against the convic- 
tion and sentence passed upon him hy a 
Special Magistrate in the District of 
Hooghly acting under S. 39 (l),^ Ordin- 
ance 2 of 1932. The ease was* one in 
which tlie charges wore laid* under 
S. 19 (f) and S. 20, Anns Act. There 
were two accused originally and the cast*, 
against them wiis that tliis accused Nil 
Hatan had handed over to Upen Hhuniij 
alias Upon Singh a revolver and after- 
wards to Dpo'n’s wife some carLi idges in 
order that those might ho concealed and 
kept on liis hehall. Doth tho accused 
persons made confessions, the confessions 
being recorded on 17th January 1932. 
One of the accused v\as made an ap- 
prover and the case in the end was lield 
to bo amply ])rovcd hy the Magistiate. 
Tho Magistrate found as regards the pre- 
sent accused who gave his name ■ind tho 
occiij)atioii as tliat of a Ctu)grc.ss vv(>rker, 
that ho used to live in (ho Congrt'ss 
office and that his meals wore siijiplied 
by difl'erciit persons of tho village 
Majdah; and the ^fagistratc thought that 
the accused acquired great inihiencos 
over the villagers, so much so, that wlien 
tho Sub-Inspector in charge of the case 
came to investigate into it he found 
great difficulty in getting witnesses to 
sign iheir names in the searcdi list. At 
tlio trial, tho present accused stated in 
his examination under S. 342, Criminal 
r. C., that his confession w’as true and 
lie set up the case that he had found 
this revolver and the cartridges wrapped 
up in a piece of cloth near a railway 
station some four years ago, that ho kept 
them buried and that at the time alleged 
he went to TJpen’s bari and made over to 
him the revolver and tho cartridges 
wrapped in a piece of cloth. Tho wj- 
cused disputed certain evidence* to tho 
effect that the cartridges as distinct 
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from tho revolver had been handed over 
to the wife of Upen; but that is the 
evidence. On being asked if he wanted 
to say anythiiig else, ho said: 

“I don’t want to say anything else. I want 
lieavy punishinont for ‘freedom first*,” 

In his memorandum of appeal to this 
Court, the appellant liaving been sen- 
tenced to seven years’ rigorous imprison- 
ment s«ays: 

”1 am guilty. The sontciico parsed upon me 
under S. Anns Act, has lieeii heavy. J there- 
fore pray Unit \oiir Ijordships may bo graci- 
ously pleased to rcJuco my soiiterjco.'* 

The s^uiteueo wliicli has heeii inflicted 
by tho M agist rii 1.0 is tJic extromo sen- 
toiico permissible under S. 20, Anns 
Act. T1 h 3 Magistrate gives 11 . s his reasons 
[or this that there arc no extenuating 
cirenni.sianoos in tlio accus(3d's favour 
and that -whori his stiitenient was taken 
under S'. .'M2, Oiirninal P. 0., he sliowod 
a very delimit attitudo and hohlly chal- 
lenged the Ciuirt to jiass a Jieavy sen- 
tence aiul said “freodtnn first.” In those 
circuinslances, we find lluit llie sentence 
having Ikkui parsed on r)tii I’ebiuary 
J0.‘12 the iippiMl was not '.odged from 
jail until the 2<^jh March following 
wlieieas by S. 3^1, Ordinance 2 of 11)8*2, 
whicli was a vi'ry icceiit ('Irdinaneo 
having conie into force in the l>cginning 
of liK 3 jiresent year a distinct provision 
i.-i madt' til. it an a[)f)oal in such a case as 
this shall ho brought witliin seven days. 
Accoidingly, wlinn tliis matter wa.s oxa- 
niin(3d fir.st in tlio oflico, it was referred 
to me and the question of admission 
was sent to Im* <li’aU witli by the Cri- 
minal Ilench. The Cj i’niiial I'ench how- 
ever did not liear any argument or de- 
cide any question so far as T know, but 
the learned Judges recorded the order: 

"This appeal will be heard on the quo.stiou of 
son tcTice only. Lot the record bo sent /or and 
the usual notices issue. ” 

That order was made on 20th April 
1932. Tlic matter of tho appeal theA- 
fore comes before this Court as an ad- 
mitted appeal and it will appear that all 
-questions of law are open both to tho 
prosecution and to the defence. 

Wo have accordingly directed our at- 
tention, in the first place, to the ques- 
tion whether we are debarred from en- 
tertaining this appeal by any provision 
of law. In support of tho contention 
that we are so debarred the argument 
is fts follows : By S. 29, Lim. Act it is 
provided that 


“where any special law proscribes for any appeal 
a period of limitation different from . the perk>d 
prescribed therefor by Sch, 3, the provisions of 
S. 3 shall apply as if such period were prescribed 
therefor in that schedule.” 

Accordingly, while the provisions. qi the 
Ordinance is that the appeal shall be 
brought within a certain time, prima 
facie that attracts the operation of 8. 3, 
Jjim. Act, which contains a provision 
against the Court entertaining the appeal. 
It is necessary however in this case to 
pursue the provisions of S. 29 of the Act 
somewhat further. That section goes on 
to provide that for the purpose of deter- 
mining the period of limitation certain 
provisions of the Limitation Act shall 
apply only in so far as and to the extent 
to which they are not expressly excluded 
by tho special law’; and further that “the 
remaining in’ovisions of this Act shall 
not apply.” Now, S. f>, Lim. Act, is not 
one of tho provisions wliich are to apply 
in the absence of something to tho con- 
trary. It is one of the sections to which 
tho concluding clause is applicable, 
namely “tlio remaining provisions of 
this Act shall not apply.” It is clear 
enough I think and it is conceded by the 
learned Dciputy Legal Remembrancer 
that the provision moans “shall not 
appiy by virtue of the Limitation Act” 
and is not a provision prohibiting any 
special law making the sections appli- 
cable or any special law according to the 
intention of which such a section as 
S. 5 can be deemed to be applicable. Itj 
moans that so far as the Limitation Acbj 
is concerned tlie section is not to bej 
doomed to be one*, which is to be applied 
to the special law. There is authority 
both in the Patna High Court and in 
this High Court for that proposition ; 
but, as it is not contested, 1 shall not 
further deal with it. 

On behalf of the appellant Mr. Basu, 
who at tho Court’s request has been so 
good as to support the appeal and has 
done so with great care and ability, puts 
forward tw’o contentions. He says first 
of all that the Ordinance is not a spe- 
cial law, and he says in the second place 
that there is enough in S. 62 of the 
Ordinance .to entitle this Court to say 
that the special law intends that S. -5 
should bo applied to an appeal such 
the Jiresent . I esanuot doubt that, for 
tho purposes of 8. 29, Lim. Act, Ordi- 
nance 2 of 1932 is a special law. It con- 
tains provision for setting up certain- 
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special criminal Courts. It is true that 
thoi^e Coiuts have jurisdiction not only 
over ('jH’ciicos croated hy the Ordinance, 
but it would seem over ol'fences ol any 
Iniul provided they are cominitted in 
certain circumstuTiccs; i)ut 1 caimot 
doubt that nonelliuk-jss it is ii hpcciai 
law and it scorns to ino cicsu* that when 
the Ordinance contents itscjif by sa>iiii^ 
that the appeal shall be \)\c ciiled witbni 
seven days it does fo i»ecanse ( f tbo ]>vo- 
visiona already made l>y the Limitation 
Act in 8.29 whicJi attract^ tljcoporaiions 
ol S. and makes that period of time 
eiVcctive as tlu' period of limitation. 

The next que.^tion is wbetber wo can 
say that in the special law it'-elf ibovo 
can be disccnietl any intention that tho 
Court should have the power J^i^en by 
8. 5, fjini. Act. This question involves 
a careful examination of the Ordinan-o 
and certain sections of the Ordinance 
have been brou^^ht to our notice as 
havinj^ a possible bearin;^ upontliis (lues- 
tion. It is to bo noticed, for example, 
that in 8. whore provision is made 
for an appeal from a Court set up as a 
sununary Court to a tribunal called a 
Special Jud^^e there is a provision that 
tho appeal shall be presented within 
seven liays from the date ol the sentence 
followed by a provision that the 8f>pcial 
Judf^e shall follow the same procedure 
and have the same powers as an appel- 
late Court follows and has under the 
Code, that is the Code of Criminal Pro- 
cedure. It is also to bo observed that 
in dealing with the question of an appeal 
from a Special Judge S. 3t of the Ordi- 
nance makes a provision to the elTect 
tliat the provisions of the Limitation Act 
are to apply as if it wore an appeal under 
the Code from a sentence passed by a 
Court of Se=.sion. So it would appear 
that in the case of an appeal from a 
Special Judge tho ordinary law of 
limitation is to be applied^but, todecide 
wliich of the provisions of the ordinary 
law is applicable to the new tribunal, it 
is prescribed that the now tiiliujial is to 
bo deemed as a Court ol Session. 

The matter before us however depends 
upon the provisions of S. 3li ol the Ordi- 
nance. This is another class of appeal 
provided by the Ordinance, namely, an 
appeal from a Special Magistrate. An 
appeal is provided in such a case as the 
present to the High Court and :1- is tol- 
lowed by a provision that it is t j le pre- 


sented witliin seven days. Nothing how- 
ever is said as regards the powers of the- 
High Court in tluit section. S. 52 how- 
ever is a very general srjction applicable 
to all Special Criminal Couits, that is to 
say, fill tlio Court-? wliicb arc hid. up by 
Cb. ‘1 of the Oif!iii:inr.c frrun tlie highest 
to the lowes!. Jt say- tljyl: 

‘‘th** I lo^i-^ioi.ri Oi U'tj i't/'lt' io.il ;\ijy ollior l«w 
for tho iu.« b-iiig ni fcuoc. i» ^o l.ir :«s U.oy ni:iy 
l;H n) plica hl(< jnid in y Ijm m< ih.*v .no uot inoori- 
si'.tfiit wuh liio, p! ov i- ji.ii-. L'f tliK Onliifjiiu’i*, 
Rhall iipply to all irta it: is( ouiuvt • cl o iih, a> ii-ing 
fioiti or cniist*(|i!rMt upon a liial h> M'l-ual crimi- 
nal ftmits c*ori«!i:nlia unclt-i this Oidtnaiice.” 

TIk'. question 1 .. \\ b.i lifiv l)y \iiUi(5 of 
that geiH'rM.l [U iJvif.K'ii V\e }i>(' entitled to 
say in the fjme r>l lliu eoncl tiding w'onl.s 
of S. 29, Liin. iXet, llmt the Orilimineo 
its'.ilf e(jni'‘inplat.'*s :iml pi oudiv;. that ibe 
High C<uiit ill lliis e.i-e .-•.I II ll (^x^'i eise the 
power of di-pen-;;! I ion for -i.i'lii-ient cmiso 
which is (‘.Old inne'l in S. b, Lim. Act. In 
niy o])inion it is iniiJO-^sibtc* lo n tli ibiito 
this iiiojiiung or tliis ic'-uit lo the very 
geri(*ra.i pio\isioij of S. 52 of the Ordi- 
nance. In t-b.e ('i>t pl.ictj it is very dilli- 
cult to bOO th.it the nbi’iise 
“the piO\i:-HJijs uf a'ly other law ftjr tlic time 
ben g 111 louo in j-o fur as tliey m;t\ ho tippli- 
cablo*’ 

could have nny such ehVet in view of 
S. 29, liim. .\ct, as I o ini 1 oiluei' S. 5. I Jut, 
aiiart from this quest ion, the iiicjvibion 
as to liniitiilion contained in sub-S. 2, 
S. 30 ol the Onliiianre is a ‘.peeilic provi- 
sion the eonspqucmci's of \\ hic.b live pio- 
vided for as a matter of liiiiitatiou by 
S. 29, Lim. Act. Tbe.'^e liavo been j>vos- 
cribed or p'rovijlcd i.ir ni advanc(3. A' 
wholly goneial piMvision could nuL he read 
as interfering with this siiecilic provision 
X\ith regaid lo liiriiUiium. Cfi‘veral.ia\ 
S’pcc 10 li liUa 71 n n d v / • hj ant i s a. ni a x i m \n li i ch 
is clearly ii.iiplieahle to S. ry2 if it isj 
argued that S. 39 (2) of the Ordinance is,, 
to lie controlled by S. 5, idin. Act. Ini 
these circumstancos, i arrive ujjon this! 
que.stion at tho same result as was arrived; 
at by tho Madras High Court in the case; 
of Mittoor Mouieen Hajea and others re-j 
ported in A. /. iC 1923 Mad 95. It is; 
certainly somewhat alarming that limi- 
tation for so shoi t a period as seven days 
should not be one over which the High 
Court in a proper case should have any 
power ol control or dispensation; but it 
is necessary to base our conatiuction ol 
the Ordinance and of tho Limitation^ci 
upon principle, and it id not possible foj' 
us on the ground of hardship, to give an- 
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other moaning to the Ordinance. In 
[hefio circumstances it would serve no 
pui poso as regards this appeal to direct 
liny inquiry whether this particular ac- 
cused had any sufficient caiisefornotpro- 
ftu ring his appeal in time. In view of 
ho said at tlio conclusion of his 
f.via.], ill may or may not ho prol)able that 
tlio delay was duo to a sufficiont cause; 
hull that is a matlor wliicli it is not now 
nofos^ary for us to doeido. 

Mr. Ihisu in the interest of the accused 
lias aslv('d us to examine into tliis case 
iindoj- the general ]>o\vcr of sui'crinlon- 
(■'en''e which \vas given iti certain terms 
|)> B. IT) of llie nigh Courts Act of 18G1. 
and in rather rlillorcnt terms ])y tlieGov- 
tu unierdi of India Act, B. 107. Ho has 
111 vi led us to iutoi'foro cm several grounds. 
He has thrown a douht upon the right 
.'nl th(‘. particjular SjKudal ^Magistrate to 
i.'KmI v. illi the case in view of tho fact 
jlliat the hrst Magistrate who dealt with 
iili sail! tluit as he had lieai'd the eonfes- 
'sions (it tlie accused ami (‘.ortain other 
|I*fusons connected with it he would ])rc- 
II er that some) other .\ragislrato with a 
luiore open mind should deal with Iho 
ImattiM’. Ft is therefore said tluit, hy 
jvirtue of S. 51 of tho Ordinance, this 
.Magistrate liiul no jurisdiction to deal 
tho ca'^e. As regards that, 1 am of 
opinion that t.hat conttmlion lias no foiin- 
.'hitioii. Lt is (iiiite unnect?ssary to read 
jB. oL as meaning anything such asissug- 
igi*sled. It is not possilde to argue that 
in siudi a case if a Magistiato for good 
iieisons does not wisli to try a case 
!iu' is unable to try it the case may 
‘not be tried by some other Magistrate. 
The lirst Magisti-atcJ in this ease apart 
fiom taking cognixanco of the case did 
jiiot take any jiart in tho trial. The 
change was entirely in the interest of 
the accused -and in the interest of main- 
t.uning an attitude not only of absolutp 
lack of prejudice but manifest lack of 
prejudic(^ to the accused. 

Then it has been suggested that wo 
should interfere because while the ao- 
cused was found guilty under S. 19 (f) 
iAi'iiis Act, he was not guilty under S. 20, 
F can only say that it seems to me to be 
a plain case under S. 20. S. 19 (f) deals 
with the mere question of having in pos- 
session or under control a weapon. A 
peAon may commit a breach of the law 
so far as that is oonoerned without being 
guilty of anything much worse than 


negligence or inattention. But S. 2(^ 
provides a heavier penalty in cases of 
possession where there is an clement of 
concealment. As regards that the ac- 
cused himself does not complain that he- 
IS not guilty. Ho did not do so in the 
trial Court and ho has not done so in 
his memorandum of appeal to us. I am}' 
bound to say that in this matter on the 
facts disclosed I agree with the lower 
Court that lie is guilty under S. 20. 
Here is a man who, according to his own' 
statement in open Court, and certainly 
according to the evidence was in posses- 
sion of a revolver and cartridges. He 
gave the revolver to somebody for tli© 
purpose of keeping it concealed. It is. 
evident that his possession of this revol- 
ver was at any rate in some way connec- 
ted with his political opinions because-' 
he asked for a heavy punishment and 
said “freedom first"'; and it is a little* 
difficult to see what this could havo to^ 
do with the case unless he was a person 
w'ho was committing a breach of tho' 
Arms Act in connexion with his political 
activities. 

I cannot say that it is in any- 
way evident to me that there is any 
necessity for minimizing tho gravity of* 
the offence. One can see easily enough* 
what was quite lik(dy to happen. If a- 
person of such political opinions as are 
ill somo way connected with a revolver 
was keeping tlie revolver concealed in 
the custody of a friend, then there is a 
high probability that sooner or later this 
revolver would be found to havo been 
used by somebody very probably by 
somebody of tlie ago of 16 or 17. It is 
very necessary at the present time, when, 
there is clear evidence of revolvers being 
kept ill connexion with political move- 
ments, that the offence when it is made . 
plain should be visited with a severe 
imnishment. Tho accused said nothing 
to the trial Magistrate to show that ho 
was in any way repentant. He appears 
to be a person who did his very best by 
bravado to adopt a contumacious atti- 
tude as long as ho could. In these 
circumstances, tho Special Magistrate 
thought that the maximum sentence 
prescribed hy tho law for offences under 
S. 20 would be appropriate. I am bound 
to say that I saw no reason for this 
Court to disagree with him. It is a 
heavy seutonce even for an offence under 
S. 20 and it is the maximum sentence;. 
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but it is very necessary that the powers 
* of the Court should be employed in put- 
tint! down these very dangerous crimes 
of possession and concealment of arms. 1 
cannot think that there is anything in 
this case calling for interference by this 
Court and I should be of the same opin- 
ion whether this matter came before us 
in appeal or in revision. 

On the merits therefore the appeal to 
S. 107, Government of India Act, does 
.not in this case avail the accused at all. 
I desire to say nothing in the present 
judgment about the meaning of the 
word “superintoiidenoe" as it occurs in 
S. 107, Government of India Act and 
S. I'') of the Act of 1861. When neces- 
sary, it may bo a proper thing to examine 
the decisions so as to come to some con- 
elusion as to the way in which the ulti- 
mate powers of the High Court under 
these sections should be regarded. It is 
not necessary at the present instance to 
do so and I prefer to wait till it becomes 
necessary before laying down any prin- 
ciple. The result is that the appeal is 
dismissed. 

Pearson, J. — I agree. 

S.U./r.k. Appeal dismissed, 

A. I. R. 1933 Calcutta 128 

Guua and M, C. Ghosk, JJ. 

Corporation of Calcutta — Defendants 
— Appellants. 

V. 

Probhat Chandra Barua — Plaintiff — 
Respondent. 

Appeal No. 225 of 1931, Decided on 
21th May 1932, from original order of 
Small Cause Court Judge, Sealdah, D/- 
31sb January 1931. 

Calcutta Municipal Act (1925), Sf. 131, 
134 and 127 — Premise! vacant and with 
structures on, amalgamated during currency 
of assessment — S. 127 does not control 
Ss. 131 and 134 — Total area cannot be re- 
valued on residential basis. ^ 

Some pteraiRcs with structures on, wore 
^algamated with vacant premises during the 
currency of an assesamont. The Corporation re- 
assessed the joint promises under S. P27 at a 
valuation higher than the total of the past sepa- 
rate valnation. 

Held . that S. 137 could not come into opera- 
tion in its entirety, in making a revaluation on 
amalgamation, and in fixing the annual value 
of amalgamated premises, so as to control the 
provisions contained in Ss. IBl and 13 1, during 
the currency of the assessment that was in force 
at the time of amalgamation. The total area 
of land comprised in the amalgamated pre- 
mises could not bo revalued on residential basis, 
under S 127, on amalgamation « as the valuation 
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made for the purposes of assessment wss t 
remain in force for the whole of sexennial 
period, ^aud the only addition that could be made 
was the amount that represented the annual 
value of the structures added to those standing 
on the premises before amalgamation. 

[P 129 C 1] 

Brojolal CkahravarUj and Krishnalal 
Banerjee — for Appellant. 

Jatmdra Mohan Chaudhuri — for Res- 
pondent. 

Guha, J. — The respondent in this ap- 
peal, Roja T^obhat Chandra Barua as 
owner of the amalgamated premises 
No. 12, Mullen Street, Calcutta, appealed 
under S. Ill, Calcutta Municipal Act, to 
the Court of Small Causes" at Sealdah, on 
being dissatisfied with the order passed 
by the Deputy Bxcoutivo Oilicer of the 
Calcutta ^lunicipal Corporation, in res- 
pect of the valuation made by h'lat oflficcr 
of the amalgamated promises. The pro- 
mises formerly bearing Nos. 12,12-1 12-2 
and 13 had, on tJio application of the res- 
pondent, haim amalgamated ini-o one, 
No. 12, Mullen Street; Nos. 12, 12- 1 and 
12-2 being vacant land, wore according to 
the assessment that was in force at the 
time of the amalgamation in the year 
1930, assessed on rental basis; No. 13 was 
however assessed on residential basis, 
i.e., on value of land plus cost of construe- 
tion of tho structures standing on tlio 
same. On amalgamation, a new assess- 
ment was made on residential basis in 
respect of tho whole of tlm amalgamated 
premises, and tho annual value for tlio 
purpose of assossment was raised from 
Rs. 1,359 to Rs. 1,937. It was against 
the valuation so made on 23rd May 1930 
that an appeal was taken to tho Court of 
Small Causes, as mentioned already. 

The question raised by the Court of 
Small Causes, and tho questions that 
arise for consideration by us on appeal to 
this Court, by tho Corporation of Cal- 
.cutta, relate to this: whether the Deputy 
Executive Oilicer was right under tlic 
law, in holding that the assessment on 
amalgamation could be higher than tho 
assessment on separate valuation of th(3 
four amalgamated promises No. 12, 12-1, 
12-2 and 13 plus the annual value of the 
new structures raised on the amalga- 
mated premises, numbered as No. 22, 
Mullen Street. 

On a consideration of the materials 
placed on the record, and on a construc- 
tion of the provisions contained in tlic 
Calcutta Municipal Act, relating to the 
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valuation, revaluation and aaeessment of 
lands and buildings, to the consolidated 
rate, the method of determination of an- 
iiual value and the duration of such as- 
sessment, we have come to the conclusion 
that the view taken by the learned Judge 
of the Court of Small Causes in allowing 
the appeal of the respondent before us, 
is correct. The annual valuei of the 
amalgamated promises could not, under 
the law, exceed Its. 1,512, during the 
currency of the assessment that was 
made in 1928-1929, previous to the 
amalgamation in 1930. 

In our judgment, S. 127 could not come 
into oporatiorf in its entirety, in making 
a revaluation on amalgamation, and in 
fixing the annual value of amalgamated 
premises,* so as to control the provisions 
oontaincfj in Bs. 131 and 134, during the 
currency of the assessmont that was in 
force at the l.iinu of amalgamation. The 
toial area of land comprised in the 
■imalgamated premises, could not be re- 
valued on residential basis, under 8. 127, 
on amalgamation, as the valuation made 
lor the purpos(3 i)f nsscssii\(3nt was to re- 
main in force for tlie whole (jf sexennial 
[)oriod, and the only addilio)} that could 
ho made was the amount that rcproseuttjd 
i.iin annual value of the structures ad<led 
Id those standing on tlio ])r{miisos heforo 
•imalgamabion. In ^h(^ result, the appeal 
is dismissed with costs. TJie hparing-foc 
'is assessed at two gohl mohnis. 

M . C, Crhost\ J — i agn'o. 

M.N. Appeal dismissed. 
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KANKIN, C. j. and Co.STKl.LO, J. 

Narayan Singh Su?idar Singh — Ap- 
pollants. 

V. 

Attar Singh Moal Singh — Ilespdt. 

Appeal No. 105 of 1931, Decided on 
1 Itli April 1932. 

(a) Presidency Towns Insolvency Act 
(1909), Ss. 27 and '2B — Court should not 
lightly dispense with public examination of 
debtor. 

Although there mity be power under the Act t6 
dispense with the pnblio examination of a dehi^ 
or, iu a ca^e whore a compoaitlon is being pro- 
posed, the Court should not lightly dispense 
with the public examination of the insolvent. A 
oom[>osition in the absence of public examina- 
don in a case where the debts are large, is not 
oonsifttent with an effioient administration of 
die Aot, [P 180 C 1] 

(b) Presidency Towns Insolvency Act 
(1909), Ss, 28 and SS'^Ceurt should inveatl- 
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gale into conduct ef debtor hvtbre annolUng 
bis adjudication. , 

The duty of the Official Assignee and of ti^ 
Court is to see that the adjudicatiiona afe not 
annulled unless the conduct of. the debtor has 
been such as to entitle him to such a eottrse;. 
and the Court is catiefted that it khowswimt the 
assets and liabilities really are. [P l80 0 1} 

(c) Presidency Towns Insolvency A«t 
(1909), S. 28 — Debtor's duty while submit- 
ting composition scheme stated. 

Tbe debtor applying for composition must 
take cai'o in setting out in the scheme itself what 
his assets are and what bis scheme of composi- 
tion is ; and if the assets are to be vested in a 
trustee or trustees, there must be a statement to 
that effect and if the trustee or trustees are to 
guarantee so much money to tbe creditors, there 
must bo a protier statoment to that effect also. 

[P ISO 0 1] 

Sudis Chunder Boy — for Appellants. 

S. Ghose — for Respondent. 

BanJein, C. J , — In this ease it ap- 
pears that three persons presented their 
own petition in insolvency on Ist August 
lljl^O. They did not even file their sche- 
dule of affairs till Slst March 1931. On 
the same day they filed a proposal of 
composition. That proposal is said to 
mean a good many things which are not 
properly stated. In itself itcontainsno 
information whatever except that there 
is a hope that the creditors will be paid 
five annas in the rupee. From what fund 
they will b(' paid there is nothing in it 
to tell us. There is a statement that 
certain people are very respectable and 
arc prepared to act as trustees and are 
also prepared to furnish security to the 
satisfaction of the Court. The composi- 
tion is not a scheme at all. and ought not 
to be regarded as a scheme. Further 
details, hqyvever arc to be obtained from 
other documents. It seems from the 
OHicial As-signee’s report that these 
insolvents have incurred debt at least to 
the extent of Rs, 1,60,000, There are 
certain new creditors, who have come in 
hut who are not included in the schedule. 
The probable assets set out in the sche- 
dule of affairs amount to Ks. 17,000 of 
good outstandings and Rs. 14,000 is des- 
cribed as bad outstandings. Apparently 
a sum of Rs. 15,000 has beenoolloctsd by 
the Official Assignee and it appears that 
the money required in order to pay five 
annas in the rupee is Rs. 57,769-12.2i 
Tho creditors for some reason or other 
appear to have accepted the scheme; but 
what they thought they accepted I do 
not know. 

The main objection on the part of the 
appellant before us is that this insol- 
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vency has been annulled before any in- 
quiry whatever has been made by public 
examination into the debtors' conduct 
and affairs. I would like to say that, 
although there may be power under the 
Act, to dispense with the public exami- 
nation of a debtor, in a case where a 
Iconi position is being proposed, it is a 
very strong thing to dispense with the 
public examination. The rules of this 
ourt anticipate that public examination 
jshould be held in all these cases. In my 
judgment a composition in the absence 
Jof puhlio examination, in a case where 
the debts are large, is not consistent with 
an efficient administration of the Act. In 
the present cases^the scheme is extremely 
informal, hazy and unsatisfactory, and, 
apart from that, there has been no in- 
ve.stigation such as could possibly show 
what the real assets of these debtors 
were. It is alleged that they are keep- 
ing back certain properties. There utay 
be something in it or there may not be ; 
but there has been no investigation into 
the matter ; and until there has been an 
investigation no creditor can know whe- 
ther it is his interest to accept the 
scheme of composition. The duty of the 
jOfficial Assignee and of the Court is to 
isee that these adjudications are not an- 
nulled unless the conduct of the debtors 
has been such as to entitle them to such 
a course, and the Court is satisfied that 
jit knows what the assets and liabilities 
[really are.' 

In my judgment the appeal must suc- 
ceed and the order complained of must 
be set aside. As the debtors desire it, 
we make an order to the effecii that the 
public examination of the debtors is to 
be held as soon as may be convenient to 
the Registrar in Insolvency. The next 
.time the debtors apply for composition, 
'they must take a great deal more care in 
jsetting out in the scheme itself what 
their assets are and what their scheme of 
Icomposition is ; and if the assets are to 
be vested in a trustee or trustees there 
must be a statement to that 'effect and, 
lif the trustee or trustees are to guarantee 
|bo much money to the creditors, there 
must be a proper statement to that effect 
also. In my judgment the present ap- 
peal must bo allowed and the creditor 
will have leave to add his costs of this 
appeal to his proof of debt. 

Costello, J. — I agree. 

. V.s. Appeal allowed. 
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Rankin, C. J. and C. C. Ghosk, J. . 

HirU Lal Mondal — Appellant. 

V. 

Burmah Shell Oil Storage and Distru 
buting Co. of India Ltd . — Respondent. 

Appeal No. 41 of 1931, Decided on 3rd 
August 1932, from original order of 
Commissioner, Workmen’s Compensation, 
Bengal, I)/- 8tli November 1930. 

(a) Workmen's Compensation Act (1923), 
S. 10 — Notice. 

Section 10 requircR a notice in writing. 

[P 131 C 1] 

(b) Workmen's Compensation Act (1923), 
S. 10 (2)-- Statement of cause of injury need 
not be tame as in application. 

When the section says that the “notice shall 
state in ordinary liinguage the cause o£ the in- 
jury'* it does not mean that the notice must 
state in language to the same cflfect as the subse- 
quent application before the Commipsioner, 

I'P 131 C 1] 

Mohendra Kumar Ghofie for Sura jit 
Chunder Lahiri — for Appellant. 

Barwelf iiud Sudhafisu Sekhor Kai — 
for Hespoiulont. 

Rankin, C. J . — This is an appeal by a 
workman from a decision of the Com- 
missioner under the Workmen's Com- 
pensation Act in a case in which the 
workman claimed a lump sum exceeding 
Es. 300 as compensation for the injuries 
alleged to liavo been sustained by him 
on 7tli February 1930. It is clear enough 
that ho went to the company's doctor on 
the next day and it appears that on 21sfc 
April he wrote a letter to tlio company 
in which he said : 

“ From 7tb Febru.ary last I am uu.'tble to work 
and could not attend owing to sovoro pain over 
the chest and heart. 1 bad a hurt over the chest 
while I was boring rail; since then 1 am feeling 
this difficulty.** 

Then he goes on to ask that he may 
get his pay for the time during which 
he was absent and also that he may be 
permitted to retire with a gratuity. In 
the end the employing company, the 
Burmah Shell Company, refused to make 
any payment and the workman brought 
the case under the Workmen’s Compen- 
sation Act on 6th August 1930. In his 
application before the Commissioner be 
stated the cause of his injury somewhat 
differently without succeeding in being 
very intelligible. He said : 

" the cause of the injury was due to a fall from 
a height of about SO feet while making a hole 
in the garden in the Filling Shade No. 8 in 
Budge Budge Installation of the said company.'^ 
That collection of English words iS not 
particularly clear, but I understand from 
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the learned advocate for the .appellant 
that what it means is that he was 
drilling a hole in a joist, that by some 
accident he was hit on the chest by or 
fell up against the tool he was using so 
as to render him unconscious; at all 
events he slipped and fell down and in 
that way suffered an injury. The matter 
is by no means plain but it is important 
to observe that up to the present time it 
has not been inquired into at all. What 
happened was that the employers filed a 
written statement taking all the usual 
defences and three issues were framed: 
(l) whether the apjilicant sustained any 
personal injury by «accident ; (2) if so, 
(lid he sustain the injury alleged; and (3) 
was the statutory notice served. Under 
S. 10 of the Act the provision is that 
proceotliygs are not to he entertained ; * 

“ utilcjss rioti(20 of llin accident }i:ih been given, 
in the manner hereinafter piovided, as soon as 
pracrtcabhi after the happening thereof and be- 
fore the workman has voluntarily loft the em- 
ployrnont in which be was injured.” 

The Act however provides that ; 

"the Commissi oner may admit and decide any 
claim notwithstanding that the notice has not 
been given in duo time” as provided by the Act 
”]{ he is satis icd that the failure so to give the 
notice was due to sunicieut cause.” 

The section also provides that 
"the notice shall state in oidiuiiry language the 
cause of the injury” 

and certain otlutr particulars. Now 
wlien this matter came before the Com- 
missioner he first of all decided to deal 
with issue 3 first : “Was the statutory 
notice served It was argued before 
him that notice had boon given verbally 
tlio day after the accident, that is to 
jsay, on 8tli February to the company. 
|Tlio Commissioner says tliat S. 10 re- 
iQuires a notice in writing. No doubt, so 
jfar the learned Commissioner ia right, 
ille goes on f>o say : 

"ffc says that the applicant having done this 
supplemented it by a written notice on 2l8t 
April, which complies with all the provisions of 
the suction. It does not however comply with 
the first provision, for it does not slate the 
cause of the accident. This is given in tho ap* 
plication as a fall from 20 feet, but the appli- 
cant has not been able to show that any notice 
of such a fall was over given to the employer." 

In my judgment, the decision ia based 
.upon an erroneous view. When the sta- 
jtute says that the “notice shall state in 
jordinary language tho cause of the in- 
jury'' it does not mean that the notice 
iinu^t state in language to the same 
effect as the subsequent document name- 
ly the application before the Commis- 


sioner. It merely says that Ihe thing is 
not to be deemed a proper notice if it 
does not state in ordinary language the 
cause of the injury. In this case who. 
ever has written the letter for this work- 
man has done his best to state in his 
language the cause of the injury - but he 
has not done it very well ; he has not 
done it in the same sort of language as is 
afterwards employed before the Oommis. 
sioner. What he soys is ; “l had a 
hurt over the chest while I was boring 
rail.” In my judgment, as a statement 
of the cause of the injury whether it is a 
very unsuccessful attempt or a good at- 
tempt has nothing to do with tho point. 
The Commissioner's idea that this notice 
of 21st April is not a notice within 8. 10 
is in my judgment erroneous. 

If there is something suspiciously 
vague about it, that is a matter which ia 
to ho considered when the Commissioner 
comes to deal with the merits. The de- 
lay in giving this notice maybe a matter 
of great importance. What the Commis- 
sioner had to decide was whether he 
would refuse to entertain this because of 
tho absence of a written notice given in 
due time. The Commissioner has not 
found that the notice of 2l6t April was 
bad because it was not given “as soon as 
practicable after the happening of the 
accident.” He has not found that at 
all. In the same way he has not even 
purported to consider whether the failure 
was due to sufRcient cause. It may very 
well he that this man having seen tho 
company's doctor and told him all about 
it had considerable excuse for thinking 
that it was better to wait before giving 
a formal notice to the company. That 
matter haS not been dealt with. The 
issues framed in the case do not show 
that the Commissioner had appreciated 
that on the failure to prove a timoous 
notice in writing he had other duties in 
the matter. 

In my judgment, this matter must go 
back to the Commissioner. It will be 
open to him still to hold that the notice 
of 2l8t April is bad as not having been 
given “as soon as practicable after the 
happening of the accident.” That is a 
matter which is to be inquired into upon 
evidence. The employers must pay the 
costs of this appeal. Wo assess the hear- 
ing-fee at three gold mohurs. 

G. G. Ohose, J , — I agree. 

M.N. Appeal allowed. 
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Rankin, C. J. and Pearson, J. 
Manmatha Nath Siwos -Appollant. 

V. 

Emperoi — Opposite Party. 

Criminal Appeal No. 445 of 1932, De- 
cided on 2nd December 1932. 

(al Limitation Act (1908), S«. 5.3 and 29 
— Time for appeal fixed by S. 33 (2). Bengal 
Emergency Powers Ordinance, 1931. cannot 
be extended by S. S, Limitation Act — 
Bengal Emergency Powers Ordinance (1931). 
S. 33 (2). 

In view of the terras of S. 29, Lira. Act. S. 5 
thereof cannot be applied to extend the time 
prescribed by the Ordinance of 1931 for filing 
appeali [P 133 C 2] 

(b) Government of India Act (1915). S. 107 
— Power of superintendence not rejealed by 
S. 39 of Ordinance — Bengal Emergency 
Powers Ordinance (1931), S. 39. 

Section 107, Government of India Act, survives 
notwithstanding the wide language of S. 39. 
Bengal Emergency Powers Ordinance, and the 
High Court ha.s the power of superintendence : 
AIR 1933 Bom 1 (S J5), Ref, [P 133 C i] 

(c) Government of India Act (1915), S. 107 
— 'Superintendence'-- Meaning and nature of. 

The superintendence is not a legal fiction 
whereby a High Court Judge is vested omui- 
potonce, but is a term having a legal force 
and signification. The general superintendence 
which the High Court has over all jurisdiction 
subject to appeal is a duty to keep within tbo 
bounds of their authority, to see that they do 
what their duty requires and that they do it in 
a legal manner. It does not involvo responsi- 
bility fo'- the correctness of their decisions, 
either in fact or law : 1 Pat L J 330, Appr ; 

7 W n 4S0, Foll\ 33 Cal 68 and 6 C LJ 706, 
Ref. [P 134 C 1. 2] 

(d) Appeals — Limit upon, to be enforced 
under S. 107, Government of India Act. 

The limits put upon appeals by the Indian 
Legislature are a jjart of the judicial system 
which it is just as necessary for the High Court 
to enforce under S. 107 as any other feature of 
that system. [P 134 0 2] 

(e) Government of India Act (1915), S. 107 
•^Prohibition and Mandamus are not the sole 
forms of superintendence — High Court Act 
(1861). S. 16. 

f Prohibition and Mandamus are not sole forms 
of superintendence which an Indian Court should 
bear in mind as a guide to the character of the 
power cotiferred by B. 16 of the Act. 1861. De- 
fects of jurisdictioD. fraud on the part of the 
prosecutor and error on the face of the proceed- 
ings are all good grounds for certiorari : R, v. 
John Smith, (1800) S 2' iZ 689 and 1 Pat L J 836, 
Ref, LP m C 2] 

(f) Government of India Act (1915). S. 107 
—Power of superintendence should be exer- 
cited upon judicial principles. 

The' power of superintendence is a power of a 
known and well recognixed character and should 
be exercised upon those judicial principles which 
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give it its oharaotor : Queen v. Bolton, (ISU) 
10 -B 66, Ref. [p 135 q i] 

(g) Goyernment of India Act (1915), S. 107 
— Conviction by Special Magistrate acting 
under Bengal Ordinance — • Prisoner, being 
ignorant, complaining after seven days that 
the Magistrate had no jurisdiction — - Objec- 
tion should be entertained. 

If a man ignorant and in prison, without 
legal assistance or knowledge of tbif special or 
general law, is to complain after seven days from 
his conviction that the Special Magistrate is not 
qualified as such, or that the case is not within 
his jurisdiction, the High Court .should enter* 
tain such objection, but not a general objection 
to the justice of his conviciioo on the merits. 

^ (h) Penal Code (1860), S. 34 —Two per- 
sons found together — Arms found on one of 
them— Other is not guilty under Arms Act 
(1878), S. 19 (f). 

Whore two persons are searched and ou the 
body of one of them revolver cartridges are found 
^l)ut nothing incriminating on the otlier, S. 34. 

I P. 0. had no application and the l^tttcr is not 
guilty under S. I'J (f), Anus Act. [1' 110 0 2J 

l^avtosh Kuviar Basu - iov Apportaiit ■ 

Khun (Hear, Anil Chun dor Hoy Gkou~ 
dJmry ninl Fanindra MoJiun Sanyah- 
for fcho Crown. 

Banlcin,O.J. — The appolUiit Mari- 
matha Nath Miswas was on 27th April 
last convictinl of an offonco a;,^unsb 
S. 19 (f), Anns Act —viz., of havini* in 
his ])os:i('ssiuii or under liis control a 
revolver and six cai’trid;,^eson hSLliFobiu- 
ary. He was trhid ))y tljo Chief Presi- 
dency Maj^islrato sittinif as a Special 
Magistrate under tlie Denial Plniergoncy 
Powers Ordinance, 1931. Another iiiari, 
Lalit Mohan Siiigha was tried togethei’ 
with him. The prosecution evidHiice was 
as follows ; That these two persons had 
been seen at about 5 p. in. on 27th Janu- 
ary standing and talking together for 
fifteen minutes in front cf the office of a 
newspaper called “Liberty” in the Upper 
Circular Koad. after which they w'ont to- 
gether to the Sualdali crossing and sepa- 
rated, that some three weeks aftorwarcis, 
viz., at about 6-30 p. in. on 18th Febru- 
ary, they were again seen near to the same 
spot, hut on the east side of the street 
where there are railway lines; that tliey 
loitered and talked together there for 
about an hour, after wliich they i)ro- 
ceeded north>vards along the street till 
they came to the crossing of Kani Swarna- 
inoyeeRoad, where there is a petrol shop, 
that they stopped and loitered in front 
of that shop till a little before 9 p. ui- 
when Sub-Inspector Chowdhury chal- 
lenged Lalit and arrested .him after a 
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severe struggle: that the appellant Man- 
Viiatha at once began to run avr’ay, but 
w as stopped in a few yards hy a constable 
and did not resist arrest. 

Both wore there and then searched. 
In Tjalit’s right hand pocket was found a 
revolver wrapped in paper and in his left 
liand pocket were the six caitridges. 
Upon the appellant Manmatha nothing 
incriminating was found. The revolver 
was in working order and the cartridges 
fitted it. 1 should here carefully add 
that Suh-Tnspcctor Choudhury says that 
tlie movements of the accused gave him 
the impressioji that they wore waiting 
for some one and that opposite the petrol 
.shop they wore pointing this way and 
that moving about restlessly. Sub- 
fnsi>cc(or Roy says that opposite the-' 
Medical <3cho()l tlieir movements “became 
Riispicioua.” It appears that they had 
been pointed out to tlio ofljcers as per- 
s(ms suspected of smuggling anna. The 
Special Magistrate convicted both ac- 
cused under ill (f), Arms Act, and 
convicted Lai it under S. 20 also. IIo 
sentenced Ijalit to six years iigomus im- 
prisomiiont under S. 20 and the appel- 
bint to t '.vo years un<ler R. 19 (f) expressly 
acquitting liim under S. 20. As regards 
the. appellant, the Magistrate took the 
view that: 

"lliflre cannot bn a r,liaclow of doubt that hn was 
awaro of Lalit’.s possos^ion of the revolver, Hia 
proaence at tlio plane, in quostion in Jialits com* 
pany Rbo\v«4 that he waft aiding and abottiiig and 
sustaining hini." 

He does not lio\Never convict the ap- 
pellant of abetment. Ho says that 8. 34, 

I, P. C., applies to the case apparently 
bocauKo: 

'tho circumstaTiccH show that they both had the 
same common object, viz , to possesB the revolver 
for the purpose of committing terrorist crime or 
for furthering teirorist crime, c. g , by sciliug 
tlie icvolvor to some anarchist.” 

Accordingly he arrives at the conclu- 
.sion that Lalit who had the revolver in 
bis own pocket possessed it in such a 
manner as to show an intention to 
conceal it; that the appellant had the 
revolver in Lalit^s pocket, but not in 
«uch a manner as to show an intention 
to conceal it. On 15th April, the prose- 
cution case having closed, the trial was 
adjourned to the 25th for defence if any 
and argument. On the 26th no lawyer 
appeared for the accused. They were 
co^icted on the 27th and the present 
appeal by Manmatha was signed and 
lorwarded from jail on 23rd May. Under 


the Ordinance an af)peal from a Special 
Magistrate is to be brought within seveii 
days, S. 33 (2\ and this Bench hA re- 
cently held that in view of the terms of 
S. 29, Lim. Act, B. 5 thereof cannot be 
applied to extend the time, prescribed by 
the Ordinance. We are therefore pro*j 
hibited by S. 3, Lim. Act, from enter-) 
taining this appeal. 

Mr. S. K. Basil for the appellant ac- 
cordingly prays in aid our power of 
"'superintendence” under S. 107, Govern- 
ment of India Act, as the only remedy 
available to him in view of S, 39 of the 
Ordinance. That we have the power 
given by that section is to me reasonably 
plain. By S. 72, Government of India 
Act, an Ordinance has the like force of 
law as an Act passed by the Indian legis- 
lature and is subject to the like restric- 
tions as the power of the Indian legis- 
lature to make laws. By S. 05 that 
legislature has no power to repeal or 
affect R. 107 unless expressly so autho- 
rised by Act of Parliament. By Sch. 6, 
Ss. 106, 108 (l), 109 and other sections 
are particularised as sections which may 
he repealed or altered by the Indian 
Legislature but S. 107 is not included, 
and therefore survives notwithstanding 
the wide language of S. 39 of the Ordin- 
ance : cf. ilmperor v. Balkrishna Hari^ 
Phansalkar (l). In the present case Mr^ 
S. E. Basu has contended that the power 
of superintendence imposes upon this 
Court a duty to see that justice is done 
hy the subordinate Courts in every case 
and that this duty rests upon the Court 
independently of any action which the 
aggrieved party may take or may not 
take. He founds upon the observations 
of Woodroffe, J. in Lekraj Ram v. Debt 
Prosad (2), to the effect that there is 
no form of judicial injustice which this 
Court cannot, if need be reach and that 
Judges have repeatedly refused to make 
any declaration limiting their powders 
under the Charter, He further contends 
that as the accused has lost his right of 
appeal by reason of the shortness of the 
period of limitation wo should on that 
ground be the more ready to examine his 
case upon the merits under B. 107 since 
we have no power to extend the time for 
appeal. Mr. Khunkdar on the other 
hand, besides arguing that the Magis- 
trates conclusions are well founded con- 

'“iTXi iTmas Bom Cr c'nsTBjir 

a. (1908) 12 0 W N 678=7 Cr L J 499. 
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tends that when the time is elapsed for 
filing an appeal the Court in a case where 
the right of appeal existed should not 
exercise its power of ‘'superintendence." 

In my judgment both these lines of 
argument are' to be rejected and are con- 
trary to the weight of authority in this 
Court. Soon after S. 15, High Court’s 
Act, of 1861 had introduced the word 
“superintendence" to describe the power 
in question it was pointed out by 
Norman, J,, in Gopfl/ v. Court of 
Wards (3) that it had “a legal force and 
signification which are perfectly well 
known to the legislature." He referred 
to Blackstone’s ‘^Commentaries" and 
Bacon’s “Abridgement" as showing that 
the writs of mandamus and prohibition 
were methods of exercising thib power 
and concluded : 

This power of superintcndeDce is ontiroly 
distinct from the jurisdiction to hear appeals. 
If the inferior Court after hearing the parties 
comes to an erroneous decision either in law or 
fact on a matter within its jurisdiction the 
Court having power of superintendence never 
interferes. The only mode of questioning the 
propriety of such a decision is by appeal." 

An elaborate review of the decisions of 
this and other High Courts upon the 
subject is to be found in the Patna Case 
Parameswar y, Kailaspati (4), a case 
which like moat of the Calcutta cases 
arose out of proceedings under S. 145, 
Criminal P. C., for which before 1923 
“revision" under that Code did not apply. 
In the Pull Bench case of Sukh Lai v. 
Tara Chand (5) Maclean, C. J., described 
the power of superintendence as some- 
what analogous to that of the King’s 
Bench Division to interfere by mandamus, 
and in Kedar Nath v. Khetra Nath (6) 
Mitra, J., said that it could only be ex- 
ercised in cases of non-exercise or illegal 
exercise of jurisdiction. 1 agree with Boe, 
J., in the Patna case that superinten. 
dcnce is not a legal fiction whereby a High 
[Court Judge is vested with^ omnipotence 
but is as Norman, J., had said a term hav- 
ing a legal force and signification. The 
!general superintendence which this Court 
has over ail jurisdiction subject to ap- 
peal is a duty to keep them withiu the 
bounds of their authority, to see that 
they do what their duty requires and 

3. (1P67) 7 W B 4P0r 

4. (1916) 1 Pat L J 336=17 Cr L J 860=35 

I 0 801 [F B). 

6. (1906) 83 Cal 6R=2 0 L J 241=9 OWN 

1046=2 Cr L J C18 (P B). 

6. (1907) 6 C L J 706=6 Or L J 490. 


that they do it in a legal manner. It 
does not involve responsibility for thb 
correctness of their decisions, either in 
fact or law. 

Thus in England a mandamus to hear 
and determine according to law does 
not mean that the inferior tribunal 
is ordered to give a correct decision nor 
does prohibition lie to correct a wron 
decision on the merits. The limits put 
upon appeals by the Indian Legislaturo; 
are a part of the judicial system which 
it is just as necessary for this Court to| 
enforce under S. 107 as any other fea- 
ture of that system. Upon the Indian' 
cases however I doubt whether suflicient 
attention has been paid to the fact that 
as regards Magistrates in particular the 
King’s Bench in England has made ex- 
tensive use of the writ of certiorari to^ 
bring up and quash convictions. Pro-; 
hibition and mandamus are not I think; 
the solo forms of superintendence which' 
an Indian Court should bear in mind asj 
a guide to the character of the powor, 
conferred by S. Hi of the Act, ISGl. De- 
fects of jurisdiction, fraud on the part of, 
the prosecutor and error on the face ofj 
the proceedings are all good grounds forj 
certiorari. Thus in It. v. John Smith 
(7), where the evidence was set out in 
the conviction or order and it appeared 
that tliorowas not proper evidence to bo 
considered by the Magistrates in sup- 
port of a point material to the convic- 
tion, the conviction was quashed. As 
Lord Kenyon’s judgment shows, it is cer- 
tainly not enough that the Magistrates 
have misconceived a point of law or come 
to a wrong decision on the facts. For 
this purpose the Magistrate should he 
regarded as the person to judge the weight 
of the evidence. 

But if there is no evidence at all of 
the facts charged or if on the Magis- 
trate’s own view of the facts proved the 
offence was not in law committed, 1 
think that an Indian High Court acting 
under S. 107 will not be misconceiving 
the character of its power if it interferes. 
In this respect only would I add any- 
thing to the valuable and concise state- 
ment given by Chamier, 0. J., in the case 
of Parameswar v. Kailaspati (4) at 
p. 340. “The face of the record" meant 
a different thing in the old English cases 
from what we naturally mean by it in 
India today but what I have just said is 
1 think the substance and meaning of the 
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English rule in terms applicable to 
Indian practice. It should perhaps be 
iTiade clear that the case where on the 
Magistrate's own view of the facts the 
otVence was not in law committed is an 
entirely different thing from the case 
whore tho Magistrate in his judgment 
has not specifically mentioned every ele- 
ment in the offence. It is practicable 
that the High Couit should see that no 
man is convicted without a h3gal reason. 
Indeed it is idle to give a remedy for 
irregularity in procedure if remedy is to 
be refused where, after a proper trial, 
tho final ordfi* of the inferior Court is 
without any legal foundation. It is not 
practicable that this Couifc should re-try 
all cases ^of tlie lower Courts and that it 
should do so upon no settled principle 
but in c-fsos arbitrarily and sporadically 
chosen is highly anomalous and undesir- 
able. The power of siiyierintendoncc is a 
power of a known and well recc'gnir.ed 
character and should bo exercised upon 
those judicial principles wliich give it its 
character. The matter can n<)t ho better 
put than in the words of Lord Denman, 
C.J., in Queen v. Bolton (8) at p. 7t): 

Itisof much more iinpoTt'.iiH'.c to hold the 
rule of law Kiniighi, than from a fooling of tho 
supposed hardship of any particular decision, to 
intcrposo rolicf at the expenso of introducing a 
pieocdenl full of inconvonience and uncertainty 
in tho decision of future oases.” 

This is in iny opinion more in conson- 
ance with the nature of tlie power of 
superintendence, with judicial principle 
and with tho due administration of jus- 
tice itself, than is tho alternative proce- 
dure which begins by refusing to recog- 
nize any limits to the power or any prin- 
ciples as fit to govern its exercise and 
ends by vouching discretion for tho re- 
sult, after an open rehearing of each 
case. So far from being tempted to ex- 
tend the grounds of interference under 
S. 107 by tho circumstance that the ac- 
cused lias allowed his right of appeal to 
become barred, I think that JiisdiMculty 
is increased by the fact that he had such 
a right. Yet if ho loses his rights as an 
appellant by a delay beyond seven days 
I cannot think that it is possible on that 
account to refuse him the much more 
limited right to complain of his convic- 
tion under S. 107. The circumstances 
are very strong to excuse his small de- 
lay# 

7. (1800) 8 T R 68». 

(1841) L Q B 66. 


By the ordinary standard for such 
matters in this Court he would have 60 
days : he petitioned within 27 days.* Tha 
matter may be tested thus. Suppose a 
man, ignorant and in prison, without 
legal assistance or knowledge of our spe- 
cial or general law, were to complain’ 
after seven days from his conviction that 
the Special Magistrate was not qualified 
as such, or that the case was not within 
his jurisdiction, could this Court because 
of the right of appeal provided by the 
Ordinance refuse to entertain such an 
objection. Surely not. Better reason 
must be given for refusing relief against 
a contempt of the Crown, My view is 
that there is all the difference between 
an applicant who comes into Court with 
such a case and one who comes with a 
general objection to the justice of his 
conviction on the merits ; that English 
practice shows that it is quite practi. 
cable, if none too easy, to draw a line of 
distinction between cases of the one kind 
and of the other and very necessary that 
the line should bo kept dear and straight; 
that it is not a question of what the 
Court will ordinarily do in this jurisdio- 
tion hut a question of what the scope 
and object of this jurisdiction is. The 
limit set to the right of appeal is not a 
limit to all remedy against usurpation of 
authority. 

In tho i^resent case the accused cannot 
in my judgment dispute the jurisdiction 
of the Magistrate to determine the case 
but he is in a position to present his 
case as follows ; He need not ask us to 
disbelieve any of the prosecution evi- 
dence hut says that it does not amount 
to proof or indeed to any evidence that 
ho knew of Lalit's possession of the re- 
volver, or, if ho knew, that he was abet- 
ting Lalit's offence of possessing it ; still 
less that he himself was in possession or 
control of the revolver whether jointly 
with Lalit or otherwise. He says that 
the Magistrate has upon no evidence 
convicted him of possession by reason as 
his judgment shows of an erroneous no- 
tion that S. 34, I. P. C., enabled him to 
do so, and that his findings as to 8. 19 (f) 
and 8. 20 are contradictory and betray 
the illegality of the conviction. Now, in 
my judgment the finding that the accused 
knew of Lalit’s possession of tho revolver 
is not a finding without any evidence 
though 1 do not think that the evidence 
oarries the matter beyond the realm of 
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suspicion. On the Magistrate's own view 
cff the facts how'ever I rlo not see how he 
could'in law convict this accused under 
S. 19 (f). There is no evidence that the 
revolver in Lalit's pocket belonged to 
this accused and there isnothing to show 
that if this accused had asked for it he 
would not have met with Ibe reply : 
“Certainly not. It is my revolver.'* No 
doubt if, both men acting together to 
shoot X, Lalit had fired the shot, S. 34 
might apply to render Manmatha guilty 
of murder or of wounding. Again if the 
Magistrate had found as a fact that the 
two were in joint possession of the re- 
volver the question before us would have 
been different. 

But in what way S. 3.4 applies to show 
that Manmatha was in posscssior or con- 
trol of the revolver. I do not under- 
stand. With all possible respect to the 
learned and very able Magistrate, this 
conviction rests in the end upon no 
foundation in the evidence or in the find- 
ings and I think it should be sot aside 
under S. 107. We were asked to substi- 
tute a conviction for abetment, but wo 
would only do that if the accused had 
had an opportunity to meet a case based 
upon S. 28, Arms Act, and if we ourselves 
wore satisfied with the proof of the ele- 
ments of that offence. Neither condition 
is satisfied. I propose that we should 
treat this petition of appeal as an appli- 
cation under S. 107, Government of India 
Act, direct that the conviction he set 
aside and that the accused be acquitted 
and released. 

Pearson, J . — I agree. 

K.s. Conviction set aside, 
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Panckridge and Patterson, JJ. 

0. 0. Lloyd — Petitioner.* 

• v. 

Emperor — Opposite Party. 

Criminal Revn. No. 204 of 1932, De- 
cided on 8th December 1932. 

(■} Evidence Act (1872), S. ]5 — Accused 
charged under S. 409, Penal Code — Plea of 
bona fide payment to wrong persons under 
misapprehension— Evidence of other transac- 
tions of conversion of money to personal use 
is not admissible — Penal Code (1860), S. 409. 

When an accused charged under S. 4(;9, Penal 
Code, pleaded that the payments were made bona 
fide to wrong persons under misapprehension and 
the prosecution tried to let in evidence of other 
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transactions in which the accused had appropri- 
ated sums of money out of fund entrusted to him 
to his own use. 

Held : that S. 16, Evidence Act, bad no appli- 
cation to the case and that such evidence would 
merely show general dishonesty and as such 
would be irrelevant and inadmissible for rebut- 
ting the accused's defence of bona fide payments 
to wrong persons. [P 138 C 1] 

(b) Evidence Act (1872), S. 167— Scope. 

Where a trial Court convicts au accused on the 

evidence part of which has been wrongly admit- 
ted and the Sessions Court excluding the wrongly 
admitted evidence upholds the conviction on the 
remaining evidence and the tiial has taken a 
course substantially difTereiit fiom that contem- 
plated by the law by the adnoission of a large 
body of inadmissible evidence, the case is outside 
the purview of S. 167, Kvidence^Act, and should 
be sent back for retrial. fP 130 G 1, 2'J 

(c) Evidence Act (1872), S. 15 — Conduct 
alleged and proved against accused suscep- 
tible of more than one interprelatibn — Evi- 
dence of similar acts is admissible to show 
systematic conduct. 

Where the conduct alleged and proved against 
the accused is suFceptibJe of more than one in- 
terpretation, it is permissible for the prosecuiiori 
to call evidence of similar acts on the part of 
the accused for tlio purpose of .^bowing that bis 
conduct is systematic, and therefore, not capable 
of a favourable interpretation. [1* 137 C 2] 

Barwell and MonindraNath Mulchersee 
— for Petitioner. 

A, K. Boy and G. Gupta Dhaya — for 
the Crown. 

Judgment , — This is a rule granted by 
my learned brother M. C. Ghose, J. and 
myself calling iijion the Deputy Coiimiis- 
sioner of Dibriigarh to show cause why 
the order dismissing tlie appeal of the 
petitioner against liis conviction and sen- 
tence should not be set aside. The peti- 
tioner is an employee of the Telegraphs 
Department in Assimi. He was convicted 
on 6th November 1931 by the Extra As- 
sistant Commissioner on charges under 
S. 409, I. P. C. The charges were three 
in number and related to sums of money 
amounting in all to Rs. 413-4-0. The try- 
ing Court convicted and sentenced the 
petitioner in respect of the first charge to 
six months' rigorous imprisonment and 
to a fine of Rs. 413-4-0 or in default to a 
further term of imprisonment for two 
months, the fine, if realised, to he paid to 
the telegraphs department as compensa- 
tion. In respect of the other two charges 
the petitioner was convicted and sen- 
tenced to six months' rigorous imprison- 
ment on each of them, the sentences to 
run concurrently with the sentenceP of 
imprisonment imposed In respect of the 
first charge. The petitioner appealed to 
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the Sessions Judge of the A^sam Valley 
Districts and on let February 1932 his 
nipeal was dismissed. He obtained 
this Rule on 14th March 1932. Tho Rule 
was granted upon six out of ten grounds 
set out in the petition. Tho grounds upon 
which we propose to dispose of tho rule^ 
are those which are concerned with the 
admissibility of certain evidence tendered 
by the prosecution. It was the case for 
tho prosecution that tins petitioner in his 
capacity of Suhdivisional Oflicer, Tele- 
graphs, Dibrugarh S\ibdivision was in 
charge of Government Funds drawn on 
imprest acepunt for various purposes, 
among wliicli was tlm payment of wages 
to coolies eini)loyed from time 1«) lime on 
casual labour in connexion witli repairs 
to telegraph linos in the Dihrugarh Suh- 
(livisioif. 

It is stated by tho prosecution that 
with respect to the three .sums witli 
which the chaigc.s aie concrriiod the pe- 
titioner, instead of paying those sums to 
tho coolies as wages, converted tlicm to 
his own use, and it is also tho ease for 
the prosocution that the muster rolls, 
whicli from the record of the payments 
which tlio petitioner states ho made, are 
lictitious (locinnonlfi in tiio sense that no 
payment was made to tlie ])ersons whose 
names appear on tho niiistcv rolls or to 
any one. Tlio i)rosecution called witnes- 
ses and producefl doeuments to prove 
that tlie petitioner did not in fact make 
any of tho payments appearing in tho 
muster rolls, ami that circumstances 
showed that tho story that lie had made 
sucli payments w'as not false lut impos- 
sible. In addition to the evidence relat- 
ing to tho sums of money which formed 
the subject-matter of the three charges 
the prosecution called evidence in respect 
of other payments which, they alleged, 
the petitioner falsely claimed to have 
made, whereas in fact thero had been no 
such payments, the petitioner having ap- 
plied the sums in question tohisownuse. 
It appears that in addition to the three 
muster rolls with which wo are concerned, 
and which related to the charges on 
which the petitioner was convicted, 14 
other muster rolls were tendered and ad- 
mitted in evidence and the circumstances 
with regard to the payments shown 
therein w'ere investigated in the case at 
afly rate of a large number of them. The 
petitioner contended before the learned 
Sessions Judge that the Magistrate bad 
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wrongly admitted the evidehco concern- 
ing the payments and muster rolls otbbr 
than the payments which were th6 sub- 
ject-matter of the charges and the muster 
rolls supporting them. 

The learned Sessions Judge has come 
to the conclusion that in this respect the* 
petitioner’s contention is well founded^ 
and that under the Evidence Act the evi- 
dence to which the petitioner takes ex- 
ception is not admissible. In the cir- 
cumstances of the case we have first to 
consider whether the learned Sessions 
Judge was right in the view he took, be- 
cause if we were of opinion that the evi- 
dence was admissible we should not have 
to consider the question of discharging 
or of making absolute the rule on any of 
the grounds connected with that evi- 
dence. We have come to the conolusioni 
after hearing learned counsel for the peti- 
tidnef and the learned Advocate General 
on behalf of the Crown, that the Ses- 
sions Judge was right in the view he 
took, and that the evidence should have| 
been rejected by the trying Magistraie.l 
The section of the Evidence Act under 
which the Crown''seekB to justify the ad- 
mission of the evidence is S. 16. In our 
opinion, S. 16 has no application to thej 
circumstances of the case. The act al- 
leged was misappropriation of public 
money, and if the prosecution story waa 
true that the petitioner had applied the 
money for his own purposes and had 
endeavoured to conceal his dishonesty hy 
fabrication of false muster rolls, no 
question arose whether his act was an 
intentional or accidental act. IVIoreover 
it was common ground that if the peti- 
tioner had done what he waa alleged to 
have done he must have done it with 
full knowledge of the nature of his action 
and with dishonest intention. Varioua 
oases were brought to our notice where 
the conduct alleged and proved against 
the accused was susceptible of more than 
one interpretation. 

In such cases it is permissible for the 
prosecution to call evidence of similar 
acts on the part of tho accused for the^ 
purpose of showing that his conduct ib 
systematic, and therefore, not capable ^of 
a favourable interpretation. In the state- 
ment filed hy the petitioner when he’ 
Ws examined under S. 342, Criminal 
P. C., there are various observations to 
the effect that if it transpired that the 
payments which he alleges he made, were 
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made to pers6ns who were not entitled 
td* receive them, he had acted hona fide 
and under misapprehension. The fact 
that in his statement he suggested the 
possibility of having made the payments 
;to the wrong persons under misapprehen- 
sion does not justify the prosecution in 
calling evidence of other transactions in 
which they say, the petitioner appropria- 
ted sums of money out of the fund on- 
itrusted to him to his own use. The case 
for the prosecution was not that ho liad 
Idishonestly paid money to persons who 
were not entitled to it. The case for the 
prosecution was that not only had he not 
|made any payment, but that it was im- 
possible for him to have made any pay- 
ment. If it be said that they were en- 
titled to anticipate his defence of bona- 
fide mistake, the answ'er to me appears 
to be that such an anticipation would 
not justify them in tendering evidence of 
instances of dishonesty of a different 
nature, because obviously it is one thing 
for a Government servant to put govern- 
ment money into his own pocket and 
quite another thing to pay it dishonestly 
to persons not entitled to receive it. 
Therefore it appears to me that if the 
issue was whether the jjayments, if made 
were made bona fide, examples of conver- 
jsioD of money to the petitioner’s own 
use would merely show general dis- 
Ihonesty, and as such w'ould be irrelevant 
|for the purpose of rebutting the peti- 
tioner’s defence of bona fide payments to 
wrong persons. For these reasons we 
jagreo with the Sessions Judge that the 
evidence ought not to have been admit- 
Ited. 

Having dealt with the evidence the 
jadmissibility of which was challenged, 
the Sessions Judge proceeded to consider 
the rest of the evidence as to the admis- 
sibility of which exception cannot be 
taken, and came to the conclusion that, 
if he excluded from his consideration the 
eviflence wTongly admitted, the remain- 
ing evidence justified the convection of 
the petitioners. At the first sight it 
would appear that the learned Sessions 
Judge has followed the course contem- 
plated both by the Code and by S. 167, 
'Evidence Act, and has after due coiisi- 
deration of the evidence properly admis- 
fiible come to the conclusion that the ac- 
cused is guilty. His finding is a finding 
of fact and prima facie we should 
Aot be disposed to interfere with it or 
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question its {Sropriety in revision. But 
it is clear from the language of S. 167 
that it* is not in every case that the 
admission of inadmissible 'evidence will 
be disregarded on the ground that 
it appears to the appellate Court that 
.independently of the evidence improperly 
admitted there was sufficient evidence to 
justify the decision. 

That, in our opinion, is clear from the 
language of the section which says that 
the improper admission of evidence shall 
not be ground “of itself ” for a now trial 
or reversal of any decision. We have to 
consider whether there are circumstances 
here which would justify our interference 
with the order of dismissal in spite of 
the provision of S. 167, Evidence Act. 
With regard to 'tliis there aro some im- 
portant observations in the judgment of 
the learned Judge. Before tlio learned 
Judge tlio petitioner had taken exception 
to the mass of evidence wdiioh had boon 
given before tlu^ charges wore framed, 
because apparently evidence was given 
as to the 17 suggested instances of mis- 
appropi’iation prior to the soloction of 
three of such instances as the subject- 
matter of three charges eventually 
framed. The learned Judge bakes the 
view that this procedure was undesirable 
as it was bound to some extent to in- 
crease the difficulties of the defence. But 
he couples witli this observation a state- 
inent to the effect that it is possible to 
conduct a trial, without infringing the 
provisions of the Code, in a manner pre- 
judicial to the accused, and that it is 
not easy to see how it is ])ossib]e for the 
Court to interfere in such a case. This 
is so, and wo recognize tho difficulty of 
giving any red t ess in cases of hardship 
where in fact the provisions of tho law 
have been observed, but liave operated 
harshly in tho circumstances of tho 
particular case. But tlio position is| 
quite different when the evidence is not 
only embarrassing to the accused by rea- 
son of its complexity and bulk but is also] 
legally inadmissible, as we have held it 
to be here. 

It has not been questioned that, had 
the evidence been confined to what was 
directly relevant to the three charges the 
scope of the inquiry would have been 
considerably reduced. It seems to us 
that we cannot allow tho conviction to 
stand when the lower appellate Court 
has found that the difiSoalties of the peti- 
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tionerhave been increased by the amount 
'of material, oral and documentary, ten- 
dered by the prosecution, and where the 
fact that the amount has been so great is 
|due to the admission of a large body of 
evidence not legally admissible. We at- 
tach less importance to the observation 
of the Judge that the evidence weighed 
with the Magistrate and influenced him 
in coming to his decision. We are not 
prepared to say that that is of itself a 
ground for setting aside the order corn- 
plained of. The learned Judge was clearly 
impressed by the diflicult position in 
which the djefence was put by the admis- 
sion of inadmissible evidence, for he re- 
peats the observation to which vve have 
{referred shortly before concluding his 
judgment. Jn our opinion, the efl'ect in 
this ca«o of the admission of a large body 
.)t inadmissible evidence has been that 
the trial has taken a course suhstanti- 
jally different from that contemplated by 
the law. We think tliat this is a circum- 
stance whicli compels us to hold that the 
case is outside the purview of S. 107. 
!Wo need not concern ourselves with the 
other grounds upon which the rule was 
granted because wo think tliat the ground 
which we have dealt with of itself neces- 
sitates a retrial, and that even if the 
other grounds were substantiated they 
would not justify order other than one 
for a retrial. Wo therefore set aside the 
conviction and sentence and direct that 
the petitioner be retried on the same 
charges by some Magistrate other than 
the Magistrate who had already dealt 
with his case. With regard to l)ail wo 
direct that pending hi.s retrial the peti- 
tioner he released on furnishing bail to 
the satisfaction of the Chief Presidency 
Magistrate for his appearance on such 
date and in such Court in the province 
of Assam as may be required of him. 

K.S. Conviction set aside. 
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Jack and M. C. Qhosb, JJ. 

A. Jf . A. Zaman — Accused — Peti- 
tioner. 

V. 

• Em pel or — Opposite Party. 

Criminal Revn. No. 71 of 1932, Decided 
on 20th July 1932. 
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Penal Code (1860), S. 

British Imperialism but no promotion jai 
‘class hatred— S. 153-A does not eppl|. 

While there were criticisms in an article of 
British Imperialism and the Rulers of India 
accusing them of exploiting and crushing the 
“workers" and the proletariat, the article could 
not be said to bo calculated to promote feelinga 
of enmity or hatred between the Europeans as 
Europeans and the Indians as Indians. 

Held : that a charge under S. 15S'A cannot be 
sustained. [P 131 C 3] 

Kshitish Chandra Chakravarti and 
Ramani Mohan Banetji — for I’^titiouer. 

Khundkar and Nirtnal Oh. Chakra- 
varti — for the Crown. 

Judgment , — This rule has been issued 
upon the Chief Presidency Magistrate of 
Calcutta to show cause why the oonvio- 
tion and sentence imposed upon the 
petitioner should not be set aside on the 
ground that the learned Magistrate ought 
to have held that the article in question 
is an attack upon the capitalists- without 
reference to the Europeans and that the 
prosecution does not disclose an offence 
under S. lo.3-A, I. P. C. The charge in 
this case is that hy the publication of an 
article entitled ‘*Samrajya bader khara" 
or "‘Sword of Im [serial ism" the accused 
attempted to promote feelings of enmity 
or hatred between different classes of 
His Majesty's subjects to wit, the F4uro. 
peans and the Indians and thereby com- 
mitted an offeuce punishable under 
S. 153-A. Wo have perused the article 
which is the basis of the charge, namely, 
the article published by the petitioner in 
the paper called “Sarbahara" of which 
he is the Editor, entitled “Samrajya 
bader khara,” and we And that while 
there are criticisms in this article ofj 
British Imperialism and the Rulers of; 
India accusing them of exploiting and 
crushing the “workers” and the prole- 
tariat we think that the article cannot 
be said to be calculated to promote feel- 
ings of enmity or hatred between the 
Europeans as Europeans and the Indians 
as Indians to which enmity the charge 
refers. Nor is there any evidence that 
there was any intention on the part of- 
the accused to promote that kind of' 
enmity. Wo think therefore that on the 
charge as framed the petitioner ought 
not to have been convicted. W'e there- 
fore set aside the conviction andsentence' 
passed upon the petitioner under S. 153-A, 
and acquit him on the charge framed. 
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The petitioner will he released unless 
detained on any other sentence. 

t 

M.N. Buie made absolute. 
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Mallik and Pattekson, .IJ. 

A. M. A, Zaman — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 68 ot 1932, De- 
cided on 5th August 1932. 

(a) Penal Code (1860), S. 124-A -- Indict- 
ment againft Imperialism which was used in 
an interchangeable sense with Government — 
S. 124-A applies if hatred or dissatisfac- 
tion likely. 

The terms ‘‘Imperalism'* and ''Imperialistic 
Government’* and Government as used in an 
article were interchangeable and it was in that 
interchangeable character that the writer used 
them when writing the article. The passages 
in which ^’'reckless oppression, free exploitation*' 
and other acts were attributed to "Imperialism** 
were well calculated to excite disaffection and 
hatred towards the author thereof and (iovorn- 
meat was meant to bo the author thereof. 

Held : that the article was seditious. 

[P140 C2;P141CI] 

(b) Penal Code (1860), S. 124 A— Sentence 
‘—Circulation of paper, age and education 
of accused are considerations, 

A paper had not any wide circulation and 
there were only 7fi0 copies printed of the issue in 
which the seditious article was published. The 
editor was a young man of about 22 only with 
not very great education. In appeal the sen- 
tence of one year was reduced to one already 
undergone. [F 141 G 1] 

Kshitish Ch. Chakravarty — for Appel- 
lant. 

Khundkar — for the Crown. 

Mallik, J . — The appellant A. M. A, 
Zaman has been convicted under S. 124-A, 
I. P. C., and under that section sen- 
tenced to one year's rigorous imprison- 
ment. Zaman was the Editor, Printer 
and Publisher of a Weekly Bengalee 
pa^pr ‘*Sarbahara.” The charge against 
him was in respect of an article which 
appeared in that paper in its issue on 
2()th September 1931, under the heading 
''Massacre at Hijli and Responsibility of 
the Nation.” In this article the writer 
after condemning the incidents at Hijli 
proceeded to analyse the reasons why 
the incidents had happened, whether the 
Nationalists (the Congress leaders) would 
be able to remove the causes and the 
writer concluded by saying that the Con- 
gress leaders were impotent in the matter 
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and it w'ould lie with the revolutionary 
proletariat to come forward to make the 
creation lof a wider and finer society pos- 
sible through the destruction of the ex- 
isting impossiblei social and administra- 
tive regime and the article ended with 
the slogan : 

“Down with Imperalifim : Victory to revo- 
lution ; May the Proletariat ho victorious in 
all ways. What explanation can tho nation 
offer for the death of the prisoners ?“ 

The passages in the article to which 
objection was taken were (l) : 

“The Imperialism which is based on reckless 
oppression and free exploitation has forgotten 
its responsibility. Hence such impossible op- 
pression on these men has been possible," 
and (2) 

“It is not the impotent Congress leaders but 
the revolutionary proletariat who will, have to 
come forward to make the creation of a wider 
and finer society possible through th€^,de>struc- 
tion of tho existing impossible, social and ad- 
ministrative regime in order that this fighting 
propensity of Imperialism may be stopped.” 

According lo the prosecution these 
passages were seditious as they could not 
hut have excited disaffection and liatrcd 
towards Government. Mr. Chakravarty 
wlio appeared for tlie ap])cllant conceded 
that if the term "imperialism” in these 
passages could be taken to mean "Go- 
vernment” then that would he seditious. 
But his contention was that tho term 
"imperialism” in the article was not to 
be taken as meaning "Govornment.” This 
contention, in my opijiion, cannot for a 
moment bear scrutiny. According totlie 
writer ‘ imperialism ” had : Waded 

through the sea of blood of San tosh Ku- 
mar and Tarakeswar” who had been killed 
at Hijli, Imperialism had forgotten its 
responsibility and it was futile to cherish 
the hope of being partners of that Im- 
perialism, Imperialism could not wade 
through the sea of blood. It cannot for- 
get its responsibility nor can it have 
anybody as its partners unless it is taken 
to mean the followers of tlie doctrine of 
Imperialism which according to the 
wTiter the present Government was. I 
am therefore clearly of opinion that the 
terms "Imperialism” and "Imperialistic 
Government” and Government as used in 
the article were interchangeable and it 
was in that interchangeable character 
that the writer used them when writing 
the article. There can be no manner of| 
doubt that the passages in which "reck- 
less oppression, free exploitation” aitd 
other acts were attributed to "Imperia- 
lism” were well calculated to excite dis-li 
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]affection and hatred towards the author 
thereof and if Government was meant to 
be the authop thereof as it must have 
been meant as shown above, the articles 
were clearly seditious. 1 am therefore 
of opinion that the appellant was ri<*htly 
convicted under S. I24.A, I. P. C. 

Then as re^jards the sentence. It ap- 
pears that the paper "Sarhahara” was 
not a paper with any wide circulation 
and there were only 750 copies printed 
)f tlie issue in which tlio soiHtious urticle 
was published- It appears moreover tliat 
the ai)pelJant is n yoiin ;4 man of about 
22 only with not very great education. 
It appears further tliat the paper “Sar- 
bahara" is no l/niger in existence. Re- 
gard being liad to iilltliese circumstances 
I am of opinion that the ends of justice 
would sati'^lied if we reduce the sen- 
tonco of one year's rigoi ous imprisonment 
to the term already und(u'goiif3. 

Patterson, J . — I agree. 

> I . . Sentence reduced . 
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Jack and M. C. (luosiii, JJ. 

Jagan Nath TWpai/ir -Accused- “Ap- 
pellant. 

Einperu? Opposite Party. 

Criminal appeal No. of De- 

cided on 12th August iy‘.12. 

Penal Code (1860), S. 124-A— Article read 
as a whole referring to Indian Government 
is within mischief of S. 124-A. 

When reading an article as a whole, it is 
v'lcar that whatever may have been meant by 
the opening paragraph referred to British Gov- 
ornmont throughout the rest of the article, the 
Government established by law in British India 
is referred toj it can he held without evidence 
to that effect that the readers of the article 
would regard the wholo as an attack upon the 
liritish Government in India; A 1 11 1930 Cal 
Pel on. [P 142 Cl] 

Santosh Kumar Basu and liamdas 
Mukerji — for Appellant. 

Khundukar and Anil Chandra Hoy 
Choudhuri — tor the Crown. 

Jack, J. — ^The appellant has been con- 
ycted under S. 124-A, I. P. 0., and sen- 
tenced to nine months rigorous impri- 
sonment and a fine of Rs. 100 in default. 


rigorous imprisonment for three months 
on tho ground that he was the Editor, 
Printer and Publisher of a Hindi 4 veekly 
newspaper “Lokmanya** in which an 
article entitled **Kajal-ka-Pahar'’ was 
published in the issue of 28th Septem- 
ber 1931, which is found to be seditious. 
The grounds of appeal were that the 
Court below was wrong in holding that 
tho article exceeded the bounds of legiti- 
mate criticism and that on a considera- 
tion of the entire evidence, facts and the 
circumstances of tlie case the Court 
should have acquitted the appellant. 
Two points have been urged befdro us, in 
tho first place, that the Government re- 
ferred to in the article in question was 
tho British Government and not the 
Government establised by law in British 
India and secondly, that on reading tho 
article as a whole tho intention of the 
writer was, as he says, that ho was 
grieved at the incidont in the HijliCamp, 
that he made an appeal for an impartial 
inquiry and that it was not his intention 
to create disaffection towards Govern- 
inont. 

As regards the first [x^int it iscloar tliat 
the writer himself does not state that it 
was the British Government that he was 
attacking. lie says that it was not bis 
intention to create disaffection towards 
Government, meaning obviously the Gov- 
einmotiL of India and not tho British 
Government. But referring to the article 
itself para. 1 may be interpreted as re- 
ferring to the J-lritish Government inas- 
much as in the opening words it is 
stated that: 

British Governmeut is one of the civili/ed 
GovoraiiienlB of tho world." 

The writer then goes on to say: 

" But Britain is puttiog a slur on ber name 
which she has earned in India." 

On belialf of the Crown it is argued 
that whatever may have been in the 
mind of the writer of the article, it is 
certain that to the minds of those who 
read it, it would mean the Government 
established by law in British India. On 
tho other hand for the appellant it is 
suggested that there is no evidence as to 
the effect the article had on tho minds 
of tho readers and that iu the absence 
of any such evidence it cannot beassum- 
ed that the readers would have regarded 
it as an attack on the Government estab- 
lished by law in British India. Reading 
tho article as a whole, however it is clear 
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fchat whatever may have been meant by 
the opening paragragh, certainly through- 
out tire rest of the article the Government 
jestablished by law in British India is re- 
ferred to; and in these circumstances 
there is very little doubt that the read- 
ers of the article w’ould regard the whole 
as an attack upon the British Govern- 
Wnt in India, just as in the case In 
re India in Bondage (l), where the 
British Government is spoken of through- 
out and still the whole article was re- 
garded as an attack upon the Govern- 
ment established by law in British India. 
In the present instance that this was the 
intention of the writer is borne but by 
the fact that the incidents with which 
the British Government have no direct 
concern are referred to such as the 
Jallianwala and the Hijli incidents:' 

The Jallianwala incidont wha a big example 
of her pitilessnoss and Hijli incidont is even a 
greater one than that,*’ 

BO that there is very little doubt that 
the readers of the article when they read 
the passages such as 

*' Britain is putting a slur on her name which 
she has earned in India. She has not once but 
several times demonstrated her barbarity. She 
is very proud of brute force. This has been the 
cause of her humiliation. The Jallianwala in* 
cident was a big example of her pitilessness and 
Hijli incident is even a greater one than that. 
Ho civilized Government would put to shame, 
humiliate, di.stract and crush the unarmed as 
has boon done under the aegis of the British 
rule,” 

would regard this as an attack upon the 
Government established by law in this 
country. The writer also goes on to say: 

“ No Government has undergone the same 
moral degradation as the Government. To attack 
the unarmed is immoral. . . ' : It may bo that 
the sentries fired on the unarmed political pri- 
soners in tlijli possibly on their own repponsi- 
bility but it would be understood that the res- 
ponsibility for it lies on the Government. If 
they do not want to hold an impartial inquiry 
into the misconduct of the sentries then the 
civilized world would know that there is an ac- 
cumulation of mental dirt in the mind of the 
British Government and that \bey approve of 
tbi action of the sentries. However much Gov- 
ernment may try to be truthful, their helpers 
are not so. *' 

The reference to helpers shows he can- 
not mean the British Government out- 
side India. Next he goes on to say: 

It is futile to appeal to justice and equity 
in India under British rule. To all appearauces 
it seems that the Government have no respect 
for the lives of the prisoners at Hijli,” 
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There are other passages showing that 
he was anxious that Government should 
make an inquiry into tllfe incident at 
Hijli e. g., he says: 

“ In regard to the incidents like those in 
Hijli the Government should not admit the 
fault of their agents but should hold an impar- 
tial inquiry.” 

and he does give the Government a fair 
name where he says that: 

“ They should ponder over this bitter thing 
about their welfare for a small blot puts a 
smudge on a fair name.” 

Still taking the article as a whole we 
think there is no doubt that it does come 
within the mischief of the S. 124-A, 
I. P. C. It is however not s«) extreme as 
some of the articles which have been re- 
ferred to and we think that in the cir- 
cumstances of the case the sentence 
should be reduced to one of six months 
rigorous imprisonment with aYino of 
Es. 100 in default three months rigorous 
imprisonment. I^ct the appellant sur- 
render to his bail and serve out the sen- 
tence. Wo have been asked to order for 
the classification of the appellant as A; 
and we think that ho may ho put in that 
class subject to any objection. 

M. C. Ghose, J. — I agree. 

Order. — Anohjectiori has been raised 
on behalf of the Government as to the 
classification of the appellant being A. 
In the circumstances wo think this classi- 
fication should he left to the jail autho- 
rities. 

M.N. Sente7ice reduced. 
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Jack and M. C. Ghosb, JJ. 

Soko — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 663 of 1932, De- 
cided on 10th August 1032. 

Penal Code (1860), S. 354— Per JacA, J.- 
Intention to outrage or knowledge that 
aatauli if likely to outrage modesty of 
girl U necessary under S. 354 — Per M. C, 
6 ho 9 «,J.— Offence under S. 354 can be com- 
mitted on gif I of five and half years though 
she has not developed sense of modesty^ 

A little girl of five aud half years was playiug 
with a boy of her ago aud the accused put his 
finger into her private parts and caused a mark 
on them. After a few hours she complained to 
her mother of a burning pain in 'her private 
parts and the mothoe saw a red mark there. 


Zmpbrob 
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When questioned the girl said that the accused 
pocked her there with his finger. 

* Held, Per Jack, J. —Under S. 354 it must be 
ebown that the assault was made intending to 
outrage or knowing it to be likely to outrage the 
modesty of the girl. The conduct of the girl 
showed that in fact her modesty was not out- 
raged. There were no suggostion that she had 
any hesitation in telling her mother exactly 
what had happened. It was therefore doubtful 
whether in fact the modesty of the girl was out- 
raged, and that therefore the conviction ought 
not to have been under R. 354. As a matter of 
fact the charge might have been under S. 323. 
Medical evidence sliowcd that there was injury. 
In view of the nature of the oficnco the seu- 
tenco should be maintained but it should be 
under S. 1. P. U. [P 143 0 2J 

VcT M . C. OJwsc, >f .—On the facts as found 
by the IMagistfatc S: 354 would api'ly. No au- 
thorily has been sljown for the contention that a 
man who puts his finger into llic private parts 
of a giil^of five and half years of age is not 
guilty under S. .''54 hut is guilty under S. 352, 
inaf-niucjj as she has not developed a sense of 
niodesty. Such action on the })art of a man 
would tend to destioy the foriniition of a sense 
ot modesty in tho girl. [I* 143 CJ 2j 

Sudhansii Kumar Sen — for TetiUoner. 

Jack, fn this caso the petitioner 
has hecn convicted under S. do I, J.P.C., 
and Kciitenccd to six niontlis rigorous 
iin])risoninont nii t[iO! 4 n)\uid that he oufc- 
iMJ^od the incnlosty of a littl(3 girl of live 
and half years of ago. Tins rule was 
granted on the f,0'ound that haviivf* regard 
to the of the fjirl and tho fact that 
she (lid not take any notice of the alleged 
assault and never complained to any one 
ahoiit the ol'feneo and she never cried or 
made any noise, tho learned Magistrate 
should havo lield that tho said girl had 
not developed the sense of modesty of a 
Nvornan as contcinjdated by S. 354, 
I, r. C., and assucJi the conviction under 
S. 354, 1. P. C., is illegal and should not 
be allowed to stand. The circumstances 
were that this little girl was playing 
with a boy of her own ago and the ac- 
cused aged about 50 put his hnger into 
her private parts and caused a mark on 
them. This occurred in the afternoon 
and when her mother returned at about 
5 o’clock and bathed the child, she com- 
plained of a burning pain in her private 
parts. The mother saw a red mark there 
and asked her how it had been caused 
and the child said that it was caused by 
the accused who was a servant; of another 
family in the house. At tho trial she 
said that Suku poked her there with 
his finger. 

Tlie police wore then sent for and 'the 
accused was sent up on this charge. 


When questioned the accused said tbak 
the girl scratched herself thereby causing 
the mark on her private parts. Tke girl 
admitted that she and the boy were play- 
ing foot ball but said that nothing had 
happened. Under S. 364 it must be 
shown that tho assault was made intend- 
ing to outrage or knowing it to bo likely! 
to outrage the modesty of tho girl. It is 
urged for the petitioner that the conduct 
of the girl shows that in fact her modesty, 
was not outraged. There is no suggestion 
that she had any hesitation in telling 
her mother exactly what had happened 
In the circumstances I think that it isi 
therefore doubtful whether in fact the! 
modesty of the girl was outraged, and 
that therefore the conviction ought not 
to have been under S. 354, I. P.-C. As ai 
matter of fact tho charge might hav3 
been under S. 323, I. P. C. Medical evi-( 
dence was taken and it show'ed that there 
was injury, namely, slight excoriation 
(rubbing off epithelium) with redness on 
the lower parts of the labia such as 
might he caused by a finger being turned 
round and round at the entrance of the 
vagina. In view of the nature of the 
offence I think that the sentence should 
he maintained but it should be under 
S. 323, I. P. C. The rule is accordingly 
discharged with this modification of the 
offence found. 

M . C. Ghose, J . — I am of opinion that 
on the facts as found by tho Magistrate,! 
S.354, I. P. C., would apply. Tho learned 
advocate has been unable to show any 
authority for his contention that a man 
who puts his finger into the private parts! 
of a girl of five and half years of age is 
not guilty under S. 354 but is guilty, 
under S. 352, 1. P. C., inasmuch as shol 
has not developed a sense of modesty. 
I am of opinion that such action on the 
part of a man as has been committed 
here would tend to destroy the formation 
of a sense of modesty in the girl and for 
lack of any authority I cannot agreej 
that the case does not come under S. 354^ 
1. P. 0. As my learned brother thinka 
otherwise, I do not wish to differ having 
regard to the circumstance that the sen- 
tence is maintained. 

n.B./li.K. liule discharged. 
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C. 0. GHOSB, AMD Panckridoe, JJ. 

Mahendra Lai Bose — Accused — Peti- 
tioner. 

V. 

Oopal Ohandra Dey — Complainant — 
Opposite Party. 

Criminal Revn. No. 96 of 1932, Decided 
on 5th May 1932. 

^ Criminal P. C. (1898), S. 199— Complaint 
by father of girl under S, 498, Penal Code — 
No circumatancei in exiatencejuitifying com- 
plaint by father inalead of huiband— Com- 
plaint could not be entertained. 

The father of a girl with whom she was resid- 
ing lodged a complaint under S. 498, Penal Code, 
alleging that the husband was ill when the com- 
plaint was lodged. It was howsiver found that 
the husband was neither ill when the complaint 
was lodged nor were there any circ mstances 
justifying complaint by father. 

Held: that the complaint was in contravention 
of S. 109, Grimintil P. 0., and therefore could 
not be entertained. [P 144 0 1] 

Narendra Kumar Basu and Jogesh 
Ohandra Sinha — for Petitioner. 

Santosh Kumar Bose and Satis Chayu 
dra Sen — for Opposite Party. 

Judgment, — In this case the charge 
against the accused is that he has com. 
mitted an olTonce punishable under S. 498, 
I. P. 0., i. e. of having enticed away a 
married girl. The husband is not the 
complainant. It is said that at the time 
when the complaint was lodged, the hus. 
hand was ill and that the girl's father, 
in whose house the girl had been residing, 
had therefore to be tho complainant. The 
ecord docs not bear any trace, whatso- 
ever that at the lime when thecomplaint 
was lodged the husband was really ill 
and therefore unable to lodge the com- 
plaint himself, or that there were any 
circumstances which would have justified 
the father of the girl in lodging the com- 
plaint instead of . the husband. That 
being so, we are constrained to hold that 
the first point taken by Mis Basu in sup. 
port of this Rule must prevail, viz., that 
the complaint having been one which is . 
in contravention of the terms of S. 199, 
iCriminal P.C., the proceedings were wit h- 
!out jurisdiction. The result, therefore is 
that tho conviction and sentence are sot 
aside. The Rule is made absolute. The 
petitioner will be discharged from his 
bail bond. But vfe desire to observe that 
nothing that we liave said will debar in 
any way either the husband of the girl 
or the father of the girl, should such a 


necessity arise, from instituting a proper 
complaint against the accused after tak- 
ing the leave of the Court undor S. 199, 
if he is so advised. 

S.N./u.K. Buie made absolute. 
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Jack. J. 

Oostha Behari Dey — Decree- holder — 
Petitioner. 

V. 

Tndra Chandra Dey and others — Ap- 
plicants— Opposite Parties. . 

Civil Rule No. 731 of 1931, D<3cided on 
lOth July 1931, from order of 2nd Court 
Munsif, Ararnbagh, D/- 19th Mjir/.di 1931. 

sis Civil P. C., (1908), O. 21. R. 100— R. 100 
does not apply in cases where there has been 
only symbolical delivery of possession. 

Rule 100 only applies wlicro there i.s aolual 
clisposscssiou and a person whothor holding 
under a judgment-debtor or any one ol«o is not 
entitled to apply under tliis rule in a case where 
there has bjou only syuibolieal delivery of 
possession. [P 144 0 2] 

Khitish Chandra ChnJcravarty, Pan- 
chanan Ohoshul a ml Iteyioy Krishna 
Ghose — for Petitionrr. 

Rupendra Kumar Mitra and Khetra 
Mohan Chatter jec — for tlio Crown. 

Judgment. — This Rule was issued 
against an order allowing an application 
under O. 21, R. 10, Civil P. C. It ap- 
pears that thi.s applicatiorr was made 
in consequence of an order giving the 
petitioner the decree-holder syinliolical 
possession of tlie land in suit. Tho a])- 
plicants under O. 21, R. 100 w’ere not 
the judgment-debtors bub holding under 
the judgment-debtors or some one else 
and they were not dispossessed by thej 
decree-holder. O. 21, R. 100 only applies! 
where there is actual dispossession and a| 
person whether holding under a judg>; 
ment-debtor or any one else is not enti-. 
tied to apply under this rule in a case; 
where there has been only symbolical; 
delivery of possession. This Rule is made 
absolute, the order of the Court below 
is set aside and the application under 
O. 21, R. 100 is rejected. The petitioner 
will get his costs in tho Court below as 
well as in this Court-hearing-fee one gold 
mohur in this Court. 

K.n./b.K. B%ile made absolute,^ 

• I 1 
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Superintendent and Remembrancer of 
Legal Affairs, Bengal — Appellant. 

V. 

Baisallee and others — Bespondents. 
Government Appeal No. 2 of 1930, 
Decided on 3rd May 1932. 

9^ ^ Criminal Trial — Jurisdiction — Com* 
mander of steamship complaining against 
members of crew of rioting and causing 
grievous hurt while on high seas — Processes 
not served as accused were not to be found 
on addresses given — Subsequently accused 
surrendering themselves — Case transferred 
to Third Presidency Magistrate — Third Presi- 
dency Magistrate had jurisdiction to proceed 
with trial although there was no evidence 
showing that accused were in Calcutta when 
complaint was made— Penal Code, S. 4. 

The colnmandcr of a steamship laid a com- 
plaint boforo the Chief 1 'residency Magistrate 
.igainst diembers of iht crew charging them 
with liaving been guilty of rioting and causing 
.•ricvous hurt while on the high seas. Processes 
however could not l-t* erved on tlnun as they 
>\ore not to be found on ihe address given. 
Subsequently after irLu-laniatioiis were issued, 
■ill the iK' 0 )isod surri'iidenal themselves to the 
Thief J’l'csidoiicy M-igistrate, wlio transferred 
I he cas.' to the Third Presidency Magistrate for 
. rial. 

Jldil : that the Third Priisidcncy Magistrate 
Mild jurisdiction to proceed with the trial, 
.Ithough there w'as no evidence to ^how that the 
iLCUsed were in Cjilcutta on lIi ' day on which 
he complaint wss made : .‘li* Cal -187, liel on, 

[P145C2] 

K.hiuidhai\ Nirttial Ohaudra Chakra— 
'arty and Anil Chandra Hoy Chowdhury 
“for tho Cri^wn. 

Lalit Mohan Sanyai ■ I'or Eespoii- 

C. C. — 'Chi.-, is :ui appeal by 

. lie Local Goveniinont n-jainsfc an order 
made by the Third Presidency Magistrate 
Mr. Wajod Ali ac(iuitling the accused 
Sainiulla and five others in reHj)ect of an 
otfenco alleged to have been committed 
by them on the high seas before the 
steamsliip in which tlioy wore oiiiployod 
.IS iTioiiibers of the crew iiad arrived in 
<-alcntta. The steamship "City of Her- 
lord” arrived in Calcutta on 14th Sep- 
l ember 1929 and the accused were then 
»n Board. On 17th September tlie com- 
inander laid a complaint before the Chief 
Ih’esidency Magistrate against tlie ao- 
usod charging thorn with having been 
•guilty of rioting and cansing grievous hurt 

two engineer ofbeers. Processes were 
issued and warrants ordered to be served. 
The v/ar rants were not executed as the 
iccusod, it is said, were not to hohmnd at 
1933 0/! 9 A: 20, 


the Kidderpore address which they had 
themselves supplied to the shipping 
office. Thereafter proclamations were is- 
sued against the accused. But the S. S. 
City of Herford left port towards the 
end of September 1929 after the evidence 
of Captain Baker and the two engineers 
were recorded under S. 512, Criminal 
P. C. It is said that all the accused 
subsequently surrendered before the Chief 
Presidency Magistrate who transferred 
the case to Mr. Wajed Ali for disposal. 
The Third Presidency Magistrate, as 
stated above, acquitted all the accused 
on the ground that the Chief Presidency 
Magistrate had no jurisdiction to take 
cognizance of the case on 17th September 
1929 inasmuch as there was no evidence 
to show that the accused were in Cal- 
cutta on the said day. It is against that 
order of acquittal that the present appeal 
has been preferred. 

After the admission of this appeal only 
one of the six accused, namely. Samiulla 
has been arrested and he is represented 
before ns to-day by Mr. Lalit Moiian 
Sanyai. Mr. Sanyal’s contention is that! 
there was no evidence that on the datej 
the processes were issued tho accused 
was in Calcutta and thcrefove the Court' 
liad no jurisdiction ^vhatsoc^er to enter- 
tain any complaint against the accused. 
A clear ajid .sufficient answen to i his con- 
tontion will he found in Ss. (>81 and 680, 
Morchanis Sliipping Act 57 and 58, Vic- 
toria Cluiji. 60, and reference jini V alsoj 
bo made in this connexion to Lho uas^/ 
reported in Emperor w SaUmhUah{\), 
wliich is ' n all fours with the /’leseiit 
one. It does not appear from tlie record 
that on tiio date the processes v.i-rr issued 
by the Chief Presidency Magistiatc the 
accused were not in Calcutta. They 
might not have been found i)y Mie 
cess server, but it does not follow' that 
they were not in Calcutta, and having 
regard to the wide terms of Ss. 684 and 
686, Merchant Shipinng Act, I am not 
prepared to say that theCliief Piosidency 
Magistrate had no jurisdiction whatso- 
ever in issuing the processes on the datOj 
the same were is9uo<l. Bo that as it may 
all the accused obeyed tlie processes of 
the Court and suirendered before the 
Chief Presidency ■\lagistrat 0 and sulise-j 
quontly also before tlie Third Presidencyj 
Magistrate. That being ho the Court ofl 
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the Thirrl Presidency Magistrate had 
ahunrlant jurisdiction to proceed with 
the tvial of the accused. That not having 
been dune and the acquittal being one 
which was wrong in law' it must be set 
aside, and so far as the accused Samiulla 
is concerned being the only one w'ho has 
been arrested in pursuance of the orders 
of this Court there must follow an order 
of retrial. Tlie result therefore is that 
the accused Samiulla will be retried in 
accordance with law on charges under 
Ss. 148 and J124, 1. P. C. The other ac- 
cused have not been arrested and so far 
as tliey arc concerned the present appeal 
will remain pending. 

Panckrirlfjr, /. — I agree. 

S.N./k.k. Order accordingly, 

A. I. R. 1933 Calcutta 146 

C. C. Chose and Panckridoe, .TJ. 
Haynani Mohan Appolhint. 

V. 

Kmperor — Opposite Party. 

Criminal Appeal No. 911? of 1931, De- 
cided oil 3rd May 1932. 

(a) Evidence Act (1872). S. 133 — Where 
first statement requires corroboration from 
independent sources, such corroboration can- 
not be sought in accomplice’s evidence re- 
corded in Sessions Court — Criminal Trial. * 

Where the first ntatenicnt required corrobor.'i- 
tion from an independent source, Buch corrobora- 
tion could not be souglit in the ovidoiico of an 
accomplice recorded in the Sessions Court. Cor- 
roboration must be had from independent 
sources, and if such corroboration could not be 
had then the first statement \v<as not corrobo- 
ralcd at all and that being so, ordinarily it 
would be very unsafe to act on the first state- 
ment which was not coiroborated. [D 147 C TJ 

(b) Evidence Act (1872), S. 26 — State- 
ments made by accused to daroga showing 
place in jungle where occurrence took place 
are not admissible being confession made to 
police officer while in custody — They are not 
made admissible by Evidence Act (1872), 
S. 27. 

Statements mado by the accused to the daroga 
showing the place in the jungle where the occur- 
rence in question viz., taking away a female 
child and having sexual intercourse wiih her 
tgpk place, cannot be admitted in evidence they 
being in the nature of a confession made to a 
police officer while in custody. S. 27 has no ap- 
plication and would not make the statements 
admissible. [P 147 G 1] 

llemendra Kumar Vas — for Appellant. 
Manindra Nath Muherji — for the 
Crown. 

Judgment , — In this case the accused 
who is said to be a boy aged 13 years 
has been found guilty under 8. 376, 

I. P. C., Liud has been ordered to be de- 
tained in a reformatory school for a 


period of six years in lieu of imprison* 
ment. There was a charge under S. 3()4„ 
I. P. C. But the jury acquitted the 
prisoner under that charge. The facts, 
shortly stated, are as follows: It is al- 
leged that the accused Beni took a child 
named Hasi away on the aflornoon of 
18th April 1931, liad sexual iniercourso 
witli her and afterwards removed the 
girl to his own house with the help of 
his mother, kept her there for the night 
and the next day also. The child, Hasi, 
was aged about six years. Borne time in 
the afternoon or thereabouts on the last 
mentioned day, tlic girl died and the 
suggestion is that somebody' belonging to 
Beni’s house must have thrown away 
the dead body of the child into a pit in 
which it was found on the next day at 
about 10 or 11 a. rn. Thereafter the 
matter was reported to the cliiJiTs fatlier 
and the ilead body was taken iioiiie. In- 
vestigation followed and the accused was 
conmiiLted tr> take his tiial in tlie Ses- 
sions Couit. Evidence was led by the 
l)rosec*iiiion to prove that the deceased 
child was last seen ali\c with IJeni anif 
that the search for the child was at hist 
infructiious and it was not until the 
third (lay, i. e., ^^(;ndily Mic 2 1st April 
that a boy named PutuI made cei taiii 
statements to the police on which they 
were botli arrested and sent u]) toMoulvi- 
bazar to have their confessions recorded 
by a Magistrate. The confessions made 
by the two boys Beni and Putul were re- 
corded by the Magistrate on tlio same 
night and the accused were remanded to 
hajat. As stiiteil above, tlierc was a 
preliminary inciuiry by the Subiii visional 
Magistrate of Mouivihazar who commit- 
ted the present nccusod to stand his trial 
in the Sessions Court. 

At the hearing of this aj^peal, the main 
point which has been argued is this that 
Beni's confession before the Magistrate 
having been retracted before the Sub- 
divisional Officer, and also in the Sessions 
Court, before it could be used in evidence 
against Beni, it required corroboration. 
It is pointed out in the charge that such 
corroboration was to be found in the evi- 
dence of Putul recorded in the Sessions 
Court, Putul was an accomplice. Of 
that there cannot be any doubt and the 
learned Sessions Judge in an earlier pait 
of his charge pointed out quite correctly 
that where a confession or statement, be- 
fore it could safely, be used against the 
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confessor or the maker of the statement, 
requirotl corroboration, such statement 
or confession could not be corroborated by 
the statements or the evidence of an accom- 
j)lice. lint in a later ])art of the learned 
.ludj^o's ohaifio he has apparently directed 
the jury to find for themselves whether 
the confession or statement of 13eni did 
not derive corroboration from the evi- 
dence of Putul recorded in the Sessions 
Court. In other words, lie has directed 
tlie jury to this clTect that while the con- 
fessional statement of the accused could 
’not he acted safely at^ainst the maker, 
-i. f., the accus(?d who made the confes- 
sional staternent, the corroboration was 
lo be soutjbt in the evidence of accoin- 
plico recorded in the Sessions Court. This 
;iii onr opinion, is wliolly wioiij* and it is 
si^^iiinst ^lie olonicntary rule tliat where 
ihii first staLenient retiuiied corrobora- 
from an independent source, sueh 
'ronoln iatioii could not be sought, in the 
evidence oi an acconiplice recorded in the 
Sessions Court. Coiroiioi iition must be 
Iwid from i IK lo pendent S(nu(‘es, and if 
hucli corroborat ion could not lie lra<l then 
rhe first sLatoinent was not corrohorated 
iiJ all and ihiit being so, ordinarily it 
would bo very unsafe to ii(it on the first 
statement whicli was not coiKjborated. 

In the second place, it has boon argued 
;lhat the statements niiolo t<) the daroga 
liy Jloni showing the place in the jungle 
'where the oecunenco in question look 
'place, could not bo admitted inovidejico, 
;ihoy being in tiie natiivo of a coniessioii 
'made to a police oflicer while in custody. 
;lt is said tiiat under S. 27, Evidence Act, 
aich statements are admissible in evi- 
dciieo. When one looks at the terms of 
|S. 27, one realizes at once that 8. 27 and 
the rule laid therein can have possibly 
no application whatsoever to the circum- 
>'tances of this case and the statements 
'made to the daroga must he treated as if 
they were statements made to a police 
officer in custody and in the nature of a 
confession. That being so, that state- 
ment must he ruled out and should not 
be treated as admissible in evidence 
'against the accused. There is another 
circumstance to which we desire to call 
attention. It does not appear on the re- 
cord that the retracted confession of 
Beni received any confirmation or sup- 
poj^t from the evidence of the medical 
gentleman who examined the child and 
who was called to give evidence. At the 


Calcutta 1*47 

time when the medical gentleman exa- 
mined the (lead body of the child, fcKe 
body w'as found to bo in a 'state of de- 
composition and the medical gentleman 
was unable to say whether the offence of 
rape had been perpetrated by the accused 
on the child. In other words, there was 
no evidence to suggest that an offence 
punishable under S. 376, I. P. C., so far 
as the medical gentleman was concerned 
had been committed. 

This being the state of the reconl, it 
follows from what has already been 
stated on the first two points concerned 
that the conviction by the jury on a 
charge of this description cannot be al- 
lowed to stand. The result is tliat in 
our opinion the conviction sind sentence 
must be sot aside and the case mu.st bo 
sent back for retrial in the light of the 
observations which follow. So iar us 
S. 870 is concerned, having regard lo the 
state of the record, we are of opinion 
that the accused should be acquitted 
under that cliarge. Put the evidence on 
the record points to the fact that whilo 
tlio accused might not liave committed 
the offence punishable under S. 370, ho 
may have committed an ori'oiuie imnisli- 
ablc under S. 8.04. Put this is a matter 
fur inquiry and in sending the case back 
wc desire that the District Magistrate 
should inquire whether or not the ac- 
cused ha(l been guilty of an offence 
punishalilo under S. 354, [. P. C., and 
wo accordingly direct that he will tako 
the necessary stops in this beJialf. The 
accused wlio is on bail will remain on 
the same bail pending further orders of 
the District Magistrate. 

S.N./R.K. Case remanded, 

A. 1. R. 1933 Calcutta 147 

Mallik and Rkmfry, J.T. 

Nabani Nath Mukherjee and another 
— Appellants. 

V. 

Empcroi — Opposite Party. 

Criminal Appeal No. S83 of PJ30, Deci- 
ded on 2Jst April 1932. 

Criminal P. C. (1898), S. 476-ExpreM 
finding thnt in inlereit of just ice inquiry 
should be made into offence is essential. 

In the ivbsr.nce of an . express finding that it 
was expedient in iho interests of justice that an 
inquiry should be niade <into the oflenoo, a com* 
plaint made under S. 476 is not maintainable : 
A J Jt 1928 Cal S62 and A 1 li 1930 Gal 352, 
2UL on, [P 148 C 1] 
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S. C. Taluqdar, Surajii Chandra 
Lahiri and Sailas Chandra Taluqdar — 
for Appellanfis. 

Manindra Nath Mukerji — for the 
Crown. 

A/aiZifc, — This is an appeal under 
S. 4;76-B, Criminal P, C. It has arisen 
in fchis w'ay : One Nabani Nath Mukerji 
brought a case of cheating under 8. 417, 
I. P. C., against PrafuUa Chandra Ghose. 
Nabani’s brother AparnafcliMukherjiwas 
a witness for Nabani. The case against 
Prafulla ended in acquittal. The trying 
Magistrate thereupon called upon Nabani 
and Aparnath to show cause why they 
should not be proceeded against under 
S. 211, I. P. 0., and when tliey showed 
cause tlie Magistrate, after considering 
the cause shown by them, de'^ided to 
make a complaint under S. 476, Criminal 
P. C. Nabani and Aparnath thereupon 
came up to this Court and filed the pre- 
sent appeal. The hearing of the appeal 
w^as stayed in view of the fact that 
Nabani had filed a civil suit in the Cal- 
cutta Small Cause Court relating to the 
facts on which he had instituted the 
criminal cuso of cheating. The civil suit 
has ended in the dismissal of Nabani's 
3aso. 

The ordoi made by the iearnod ^lagis- 
^trate under S. 476 cannot in our opinion 
be maintained. In the order made by 
'him tlio learned Magistrate iiowhcro 
found that it was expedient in the in- 
terest of justice that an iiupiivy should 
be made into the ofTenen under S. 211, 
1. P. C. It lias boon held in tdio ease of 
'Keraynat Ali y. Evii^eror (l), as also in 
the caso of Sureudra Nalh Jana v. 
Kumudo Charan (2) tluu it is only when 
a Court is expressly of opinion that it is 
expedient in the interest of justice that 
an inquiiy should bo made that an order 
under 8. 476 can be made. As there was 
no such express finding in the present 
case the order of the Magistrate under 
S.* 476 must 1)0 vacated. The appeal is 
accordingly allowed and the appellants 
will be discharged from the liiiil-biinds. 
Hern fry, J. — [ agree. 

S.N./li.K. Appeal allowed. 

1. A I R 1928 Cal 362r— 113 I C 812=55 Cal 
1312. 

9. A I U lOno Oal 352=120 T C 410. 


Pearson and M. 0. Ghose, JJ. 

Sudam Chandra Bag — Accused — Peti- 
tioner. 

V. 

Empero) — Opposite Party. 

Criminal Revn. Case No. 885 of 1931, 
Decided on 11th January 1932. 

(a) Criminal P. C. (1898), S. 494— Trial— 
Magistrate permitting Public Prosecutor to 
withdraw one accused from prosecution so 
that his evidence might be available against 
other accused — Such person is competent 
witness in law. 

The trial Magistrate has a wide discretion 
under S. 494 to permit the Public I’rosccfttor 
to withdraw from the prosecution ono of the 
accused in order that his evidence might bo 
available for the charge against the other accused 
who is being tried jointly with him and such a 
person is a competent witness in law: A I Ji 1929 
Cal 319. {.R 149 C 1] 

^ (b) Evidence Act (1872), S. 114. Ulus, (b) 
— Co-accused against whom charge is un- 
conditionally withdrawn it more reliable wit- 
nett than accomplice under conditional 
pardon. 

The co-iicciisc‘d against whom the charge has 
been unconditionally withdrawn i*^ a morn reli- 
able witness than the accompliio who is c.sam 
ined under conditional paidun, aUhoiigh pro- 
per corroboration is necessaiy in cases of both : 
25 JJum 122, Rel. nn . [V 149 C 2] 

^ (c) Evidence Act (1872), S. 27 — Police 
officer interviewing person charged with 
offence of being in possession of cocaine and 
walking with him to place pointed out by 
him where cocaine was discovered — Accused 
held to be under police custody and state- 
ments held admissible under S. 27. 

Where’ a iJolico ofllcor, iilthongh he arn.-trd 
a person charged with being in posKCssiou r>[ 
cocaine after the finding of tho cocaine with 
him; ijilcrvicwed the accused and was witli liiin 
for a considerable time and walked with him to 
the place where the accused pointed out the 
r>pot where the cocaine might be. feund: 

Held ; that the accused was in police custody 
at tho lime when he made the statomoni as to 
the spot whore the cocaine could be found and 
hif ijUtement was admissible under S. 27. 

[r 149 0 1, 2, 

S, K. Sen, Hiralal Gavgnli :ln^l An- 
r^talal Mukherji- -ioi' Petitioner. 

Khondkar and Anilendra Nath. Bni 
Chaudhury — for the Crown. 

M.C, Ghose, J . — Tho politioncr Sudinr. 
Chandra Bag was CDUvicted by a Magis- 
trate under R. 14, Dangerous Drugs Act, 
for possession of a quantity of cocaine 
and sentenced to rigorous imprisonment 
for nine months and a fine of Rs. 1,000. 
On appeal the learned Additional Sessions 
Judge uphold the convictioii hut reduced 
the iniprisontnont to six months and b!io 
fine to Rs. 500. It is urged in this Court 
that there is no legal evidence to connect 
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the accused with the possession of the 
cocaine. It appears that one Suren 
‘Ualdar was a co-accused with the peti- 
tioner. After some evidence w'as taken 
tlie Magistrate on the prayer of the Pub- 
lie Prosecutor discharged him under 
S. 494, Criminal P. C.,and thereafter the 
Public Prosecutor examined him as a 
prosecution witness. The learned counsel 
has urged that Suren Haidar, in the 
circumstances, was not a competent wit- 
ness. 

After hearing the learned counsel who 
'quoted many cases, and after hearing the 
learned Deputy Legal Bemembrancer 1 
am'of opinion that Suren Haidar was a 
witness competent in law. The trial 
Magistrate was within his discretion in 
permitting the Public Prosecutor to with- 
draw from tJic prosecution of Suren Hai- 
dar in o^dor that his evidence might be 
available for tJio charge against the other 
accused who was being tried jointly with 
him : see the case of 0. F. Raman v. 
Emx^cror (ll. Tt is also urged that even 
if Suren’s evidence bo competent in law 
his evidence was pointed and should not 
be accepted without proper corroboration. 
There is some force in this argument of 
the learnod counsel though it is to be bo- 
served that tho co-accused against whom 
the charge has been unconditionally with- 
idrawn is a more reliable witness tliantho 
acconjplice who is examined under con- 
ditional pardon : see the case of Queen- 
Ejnpress v. Hussein llaji (2). 

It is next urged that there was no 
evidence to connect the accused with tho 
place where tho cocaine was found. So 
that no presumption can be drawn that 
tlie accused was in possession of the same. 
Tho evidence is that the petitioner Sudam 
took a police officer to two separate 
places which upon his direction were dug 
out and the incriminating cocaine was 
found there. The learnod counsel urges 
that the alleged statement of the accused 
was made at a time when he was not 
in police custody and therefore his 
statements are not evidence under S. 27, 
Lvidonce Act. I am of oidnion that this 
argument is not correct upon the facts. 
Though the police officer deposed that 
he arrested tho accused after the finding 
of the cocaine, it is clear upon the evi- 
dence that he had interviewed the peti- 

1. A I B 1929 Cal 319=121 I C 078 = 66 Cal 

1023. 

2. (1901) 25 Bom 422=2 Bom L B 1095. 
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tioner and was with him for considerable 
time and walked with him to the two 
places where the petitioner pointed out 
the spot whero the cocaine miglit be 
found. In the circumstances there is no 
doubt as to the fact that the accused was| 
in police custody at the moment when he, 
mado the statement as to the spot wherej 
cocaine could be found. The Courts below 
were correct in finding, that the accused 
was in actual possession of the cocaine. 
In the circumstances I am of opinion 
that the petitioner was rightly convicted 
and that the sentence imposed by the 
Sessions Judge is not, in the circum- 
stances of the case, too severe. The Rule 
is discharged. The petitioner, if on bail, 
must surrender to his bail and serve out 
the sentence. 

Pearson, J. — I agree. 

r.M./r.k. Buie discharged, 

A. I. R. 1933 Calcutta 149 

Pearson and Mallik, JJ, 

Rama Aiyar and another — Peti- 
tioners. 

V. 

S. P. Das Oupia —Opposite Party. 

Criminal Ilevn. No. d?! of 1931, De- 
cided on 8th December 1931. 

^Criminal P. C. (1898), S. 203— Lorry 
purchased on hire purchase system— Owner 
forcibly dispossessing purchaser on alleged 
breach of contract — Purchaser filing com- 
plaint and asking for search warrant — Magis- 
trate dismissing complaint but ordering re- 
turn of lorry to purchaser on having bond 
from him to produce it whenever required — 
Magistrate’s order held proper. 

A Joiry wa.s purchased on a hire purchase sys- 
tem — The owner some time after this forcibly 
removed the lorry from the purchaser’s posses- 
sion on an alleged breach of contract. Tho pur- 
chaser then hied a complaint against the owner 
and asked for a search warrant.. Tho Magistrate 
dismissed the complaint under S. 203 but ordered 
that the lorry be handed over to the purebafer 
on taking a bond from him that ho would pro- 
duce it whenever required : 

Ueld : that in the above circumstances the 
order of the Magistrate was proper. Bo had a 
right to order the resumption of status quo, so 
that the rights of the parties might bo deter- 
mined in a civil Court, as the matter of tho al- 
leged breach of contract was one concerning the 
civil Court : A 1 B 1931 Cal 465, Dist. 

[P 160 C 1, 2] 

Suresh Chandra Talukdar and Pari- 
mal Chandra Guha — for Petitioners. 

B, B, Das and Ram Das Muhherjee — 
for Opposite Party. 

Pearson, J, — The petitioners are the 
representatives of tho Coinmorcial Credit 
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Corporation Ltd. This company let out 
motor lorries and cars on the hire pur- 
chase system, and in the present case the 
liirer was the opposite party to tJiis rule. 
The hirers had made various payments 
in fulfilment of liis contract, wlion some 
dispute arose between the parties and tlio 
petitioners managed to take forcible pos- 
session from the liirer and removed the 
car to their own jiremisos. The hirer 
thereupon filed a complaint before the 
Presidency Magistrate and asked for a 
searcli warrant for the lorry. The Magis- 
trate made the order, upon the complain- 
ant giving a bond to produce it whenever 
required. The present petitioners came 
in and alleged that' the hirer had been 
guilty of various breaches of the contract 
and defaults in payment, and they had 
given notice more than once that the 
iiire of the vehicle would lie ternunatf‘d 
and possession resumod I'v the Jiirers in 
terms of the agreement.. Tlie Magistrate 
jiassed orders dismissing the comidaint 
under S. 2011, Criminal P. C., hut main- 
tainiug the order making over tlio vehi- 
cle to the complainant. Against that 
order tJiis rule is directed. 

It is said that the ^^agist^aie has no 
jurisdiction to make sucli an order and 
tliat llio case is on all fours wiLli the 
case of Brojendra v. K, S. Sama (l). 
The facts in that case were very difler- 
ent, though it has the similarity that the 
question arose over a motor bus taken 
on the Iiire pui’chase system. But there 
the position was that the owner liad by 
some trick taken possession of the bus, 
and the liiror had recovered possession 
again by some other strategy or trick. 
ThereujKin the owners had made a com- 
plaint of theft and obtained an order for 
delivery of the bus which order the High 
Court set aside. The luesent case is very 
different : the hirer has been forcibly 
dispossessed of his lorry and i the Magis- 
trate has ordered it to he restored to him. 
On the one side it is alleged that the 
paVty had a right to terminate the con- 
tract and resume possession : on the 
other side it is alleged that no such right 
existed. Very obviously this w'as a dis- 
pute of a civil nature, and if the right 
to recover possession had matured, the 
natural way for the owners to enforce 
that right is by proceedings in the civil 
Courts. Whether tliey had acquired that 

“l.‘ A I RTssi CafT65^i'93i^7C W 
Or L J 933=133 I C 902. 
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right depended upon tacts which were in 
dispute between the parties. In the cir- 
Gumstancos of this case I see no reason, 
why oh principle the Magistrate shouldl 
not order the resumption of the status 
quo so that the determination of the 
rights of the parties might he in opcrly 
sought before the civil Courts, as it| 
should have been in the fust instance. 
It appears to mo that tlie language of the 
section is wide enough to cover an order 
such as this, and that there was no lack 
of jurisdiction in the learned Magistrate. 
It is unnecessary to comment on the 
Magistrate's view of the nature of the 
contract between the parties, hoca’use 
oven assuming the petitioners hero re- 
mained tlie owners, the (piestion whe- 
ther they were entitled to termipato the 
hire in the events that had ]iapi>ened 
was a matter for determination' in the 
civil Com Is. The rule is therefore dis- 
charged . 

Mallik, J. — r agree. 

n.v.,''K.K. Bide discharged. 

A. I. R. 1933 Calcutta 150 

Malt.ik and Rkmj- uv, J.f. 

B. S. Corbet and others— Pmt Party. 

V. 

Sonanlla Basiuiia Second Party. 

Ci;imiiuil Ref. No. 105 of 1031, llo- 
cidod on 14fch April J032, made by Addl. 

Soss. Judge, Rangpnr. 

Criminal P. C. (1898), S. 133 — Person 
raising his low land and causing overflow of 
rain water into other lands cannot be pro- 
ceeded against under S. 133. 

A proceeding under S. 133 started again 
a person on the ground that ho by raising the 
level of hifi low land caused an ovnrHow of sur- 
plus rain water into other lands. 

Held ; that 8. 133 did not apply and the per- 
sons damnified by the tortuous act may have 
their remedy bv civil suits : AIR 1914 .1^/ 
213, Foil []’ 151 c 1] 

Badhicaratijan Guha— In support <if 
the Reference. 

Mallik, J. — This is a reference made 
by the Additional Sessions Judge of 
Rangpur. It arises out of a proceeding 
under S. 133, Criminal P. C. It appears 
that one Sonaulla Basunia purchased 
some brickfield land which was low- 
lying and into which surplus rain water 
from neighbouring lands used to flow 
during the rains. It appears also that 
Sonaulla has now' raised the level of that 
low-lying land of his with the result, 
that it has prevented the flow of surpfus 
rain water from the adjoining lands 
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causinf^ an overflow into other lainlB. 
The learned Judge has recommended that 
the proceeding should be cancelled on 
the ground that the learned *\ragistrato 
l\ad no jurisdiction to deal under S. 133, 
Criminal P. 0., with the present case. 

The reforenoe, which is not opposed 
hefo)-e ns, should in my ojiiniou, be ac- 
cepted. The facts of the present case 
.seem to ho on all fours with the facts of 
the case in fagarnath Saliu v. Parmes- 
\fihi7' Ndrain (l), where it was held that 
jin a case like the present one, S. 133 
!Wf)ald not be applicable and tliai if it is 
found that any injury has been caused 
iby any tortiwus act of the man agai»ist 
whom procoedings under S. 133 are 
tliuM the pcirions who liave been 
(bunnilicul may liave ilunr remedy by 
civil suits. I*’or tlio rc.asons giv(Mi above 
1 wonld*ac.(;c|)t t lie relerencj^ and cancel 
Uie protjccfling-; under S. 133, Criminal 
i\ 0. 

Jitnnfrjff J. ■“ r agree, 
s . N . ■ 1 Mv . Rpff* n'HGe a n f( me red . 

I. A T'lil'Jll 0 t’r LJ 

22'.)— 30 All 20 J. 

A. I. R. 1933 Calcutta 151 

(ini.\ AND M. 0. Chosk, JJ. 

Diitiijpur Trading and Panking Cn. 
T/^Z.— Ai^pellants. 

V. 

Prohka.ih Chandra Sen and others — 
Respondent.-^. 

A])|»e:il No. oOO of l!)3n, Decided on 
.27tb June li)3‘.2, agiinst Original Order 
of Dist. ludge, ‘^1-Pargaivas, D/- Dili 
Vugnsl 1930. 

(a) Provincial Insolvency Act (1920), S. 75 
-Petition by creditor — Prayer to join co- 
debtors— Other creditor allowed to intervene 
as creditor but his debts not proved — Prayer 
disallowed — Intervenor is aggrieved party. 

A person who is allowed to appeal' in the 
proceed ings filed by another creditor and inter- 
vened ill the .same, as a creditor though his 
(lubts had not at the time been proved is a 
verson aggrieved by an order disallowing 'a 
prayer for joining certain other persons us 
debtors made bv another creditor: AIR 1927 
nal 163, Ref, ' [P 162 C 2] 

(b) Provincial Insolvency Act (1920), S. 75 
(3) — Admission of and proceeding with ap- 
peal is grant of leave. 

The fact of an appeal having been admitted 
.\nd allowed to be proceeded with is tantamount 
to the granting of leave as contemplated by 
S. 76 (3): AIR 1928 Pat 388. Rel. on. [P 153 0 2] 

(c) Civil P. C.(1908), 0.11. R:1— Inter- 
rogatories for discovering other party's evi- 
de#ce cannot be allowed. 

A party is not entitled to adinlnister iiiterro- 
giloriiss for obtaining discovery of facts which 
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constitute exclusively the evidence of his ad- 
versary's else. ’ [P 163 C 2] 

(d) Hindu Law— Joint family— CoparceneM 
are not necessarily partners in othpr co- 
parcener's business— Contract Act (1872), 
S. 239. 

From the mere fact that a parson carrying on 
business is a coparccnor in a joint Hindu family, 
it does not necessarily follow that all his oo- 
parcehers are his partners in that biisinoss. The 
fact of partnership must be prove I by ovidenco 
showing that the persons alleged to ha partners 
h'avc agreed to combine their property, labour 
and skill in the business and to share the proHt.s 
and losses in the same: 27 Rom 157, Ref, 

[P 163 C 2) 

Bankim Chandra Mookerjee for Oirija 
Prosaima Sanyal with Sourindra Nara- 
van Crfeo.?e— tor Appellant. 

Dr, Bijon Kumar Maker ji, Ituiycndra 
Kumar Milter ami Apurbadhcin Muk^ 
/itr/i— for Bospomlents. * 

Giiha, J. — Tliis appeal i.3 flirosteJ 
against an nrilor passed by the leArnod 
District Judge of the 2i-Parganas. on 
0th August 1030, exeroising jurisdiction 
under the Provincial Insolvency 'Act 
10‘20. The facta of the case giving rise 
to the appeal may bo briefly stated: On 
an application of two creditors, Man- 
matlio Nath Piirkait and Hiulhir Chandra 
Pnvknit filed on 2(>th Novoin])er 1929, an 
order of adjudication was passed hy the 
learned District Judge. In the applica- 
tion hy the creditors it was stated that 
acts of insolvency had been committed 
by Mahendra Oliandra Sen and iSris 
Chandra Chaki carrying on a business in 
paddy as a partnership linn, and in the 
list of properties uiontionod in the appli- 
cation it was stattjd that the firm styled 
Maliondni Chandra Son and Sris Cllrindra 
Oliaki owned one rice miU standing on 
about H or 9 bighas of lease-hold land on 
Bura Sibtahi K)ad, Sahapore in the <li3- 
trict of 21-Parganas. It appears that 
on 24th February 1930, one Naliiii 
Mohan Riii Cbaudhuri put in a pefcibuin 
before the Court, stating that bfjtb 
Mahendra Chandra Son and Sris Oliandra 
Chaki had brothers. Mahendra Chandra 
Sen, it was stated had tliree hrotliers, 
and Sris Chandra Cliaki had four bro- 
thers; all these hrotliers, the Son Bro- 
thers and tlie Chaki Brothers wore mem- 
bers of two Hindu joint families, and all 
of them were interested in the rice busi- 
ness referred to in the petition for in- 
solvency, who participated in the jirofifcs 
of the said business, and had share in 
the same. The petition for insolvency 
and the application of Nalini Moh tn Uii 
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Chaudhuri that there are other partners 
ip the firm wore considered by the lear- 
ned pistrict Judge, on 24th February 
1930, and it was ordered by consent of 
all parties that the firm of Mahendra 
Chandra Sen and Sris Chandra Chak^' 
and its partners Mohendra and Sris, who 
had appeared in Court after service of 
notice, be adjudged insolvents. It ap- 
pears from the order sheet that on 25th 
March 1930, the alleged debtors, accord- 
ing to the application of Nalini Mohan 
Bai Chaudhuri, Provas Chandra Sen, 
Prosanno Chandra Sen, and Surendra 
Chandra Son, as also Ehitish Chandra 
Chaki, Satis Chandra Chaki, Kamakhya 
Chandra Chaki and Bhabesh Chandra 
Chaki filed their objections before the 
learned District Judge. 

The objections raised by the Chaki 
Brothers on the one hand and by the 
Sen Brothers on the other controverted 
the allegations made In the application 
of Nalini Mohan Bai Chaudhuri and the 
objectors prayed for the rejection of the 
said application. It was stated by the 
objectors that they were not jointly and 
severally liable for the debts incurred 
by Mahendra Chandra Sen and Sris 
Chandra Chaki, and that neither the 
Sen Brothers nor the Chaki Brothers 
were members of joint Hindu families. 
On the objections raised by the persons 
named above sought to be impleaded 
in the proceedings as debtors, the lear. 
ned District Judge raised the following 
issues: (l) Are the opposite party viz., 
Provas Chandra Sen, Surendra Nath Sen 
Prasanna Chandra Sen, Khitish Chandra 
Chaki, Satis Chandra Chaki, Kamakhya 
Chandra Chaki and Bhabesh Chandra 
Chaki partners of the Insolvent Firm, 
Mahendra Chandra Sen and Sris Chandra 
Chaki; and (2) Is the present petition 
made by Nalini Mohan Bai Chaudhuri 
maintainable as against the opposite 
party? The material issue raised for 
determination in the case by the learned 
District Judge, was directed to the 
question whether the Sen Brothers and 
the Chaki Brothers mentioned above 
were or were not to be adjudged insol- 
vents along with Mahendra Chandra Sen 
and Sris Chandra Chaki, so that the pro- 
perties belonging to the members of the 
two families, of theSensonthe one hand, 
and the Chakis on the other — might be 
added to the assets of the Firm of Mahen- 
dra Chandra Sen and Sris Chandra Chaki. 


On 23rd June 1930 petitions were filed 
by creditor Nalini Mohan Bai Chaudhuri 
prayiqg for reasons stated therein that 
the opposite parties, the three Sen Bro- 
thers and the four Chaki Brothers, as 
also the insolvents Mohendra and Sris 
might be directed to answer interroga: 
tories set forth in the petitions filed in. 
Court. Notices wore issued on the par- 
ties to show cause why they should not 
be directed to answer the said interroga- 
tories. On 30th Juno 1930 after hearing 
the parties concerned, the learned Dis 
trict Judge declined to allow the interro- 
gatories. Thereupon the proceedings woro 
allowed to continue. Witnesses in sup- 
port of the cases of the parties were 
examined. From an order recorded on 
28th July 1930 it appears that tlogendra 
Chandra Chackerbatty, the Managing 
Director of the Dinajpur Trading and 
Banking Co. Ltd,, appeared by a pleader, 
and w'as allaw'ed to intervene as a credi- 
tor in the proceeding pending before the 
learned District Judge. On the materials 
placed befure the Court, consisting of 
oral and documentary evidence, the 
learned District Judge dismissed tlie aj)- 
plication of the creditor Nalini Mohan 
Bai Chaudhuri. The Dinajpur Trading 
and Banking Co. Ltd., has appealed to 
this Court. 

A preliminary objection was taken to 
the hearing of the appeal by tlie learned 
advocate appearing for the respondents, 
the three Sen Brothers and the four 
Chaki Brothers. It was contended before 
us on behalf of these respondents, that 
the Dinajpur Trading and Banking Co. 
Ltd., had no right of appe.ai as the com- 
pany was not in a position of a creditor 
whose debt had been proved. It was 
further contended that the order of the 
learned District Judge was not such an 
order which was made appealable by the 
Provincial Insolvency Act, in view of the 
provisions contained in S. 4 read with 
B. 75 and Sch. 1 of the Act. The Dinaj-' 
pur Trading and Banking Co. Ltd., was: 
allowed to appear in the proceedings in' 
the Court below and intervened in the^ 
same, as a creditor. The debt of thoj 
company had not at the time boenj 
proved; but all the same it could not, in: 
our judgment, be said that the company: 
was not a ‘‘person aggrieved’* witiiin tho' 
meaning of the Provincial Insolvency] 
Act : see in this connexion the decisibn 
of this Court in tho case of Sustomje 
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Dorabjee v. K, D. Brothers (l). We hold 
that the Dinajpur Trading and Banking 
Co. Ltd., was a "person aggrieved” 
within the meaning of the Provincial 
Insolvency Act and had therefore a right 
nf appeal, although the debt of the com- 
pany had not, till the time when it was 
allowed to intervene in the insolvency 
jiroceeding, been proved before the Court. 

In regard to the second contention 
bearing upon the preliminary objection 
urged before us, it is to be noticed that 
S. 4, Provincial Insolvency Act, empowers 
the District Judge to decide all ques- 
tions whether of title or priority or of 
any nature wliatsoever and whether in- 
volving matters of law or of fact, which 
may arise in any case of insolvency com- 
ing witKin the cognisance of the Court of 
wliicli tiie Court may deem it expedient 
or iiocessary to decide for the purpose of 
doing complete justice or making a com- 
plete distribution of property. This 
section read with S. 75 and Sch. 1, Pro- 
vincial Insolvency Act, does confer a 
riglit of appeal to the aggrieved party in 
a case in which an order of the present 
description lias been made by the Dis- 
trict Judge. Fnrthormore, it appears to 
us that even on the assumption that the 
provisions relating to appeal as contained 
in the Provincial Insolvency Act do not 
cover an order of the nature which we 
are considering in the present case, there 
could bo no doubt that in view of S. 75, 
Cl. (3j the ordor was appealable with the 
leave of this Court. In the present case, 
the appeal having been admitted and 
allowed to be proceeded with, it was, in 
our judgment, tantamount to the grant- 
ing of leave as contemplated by the Pro- 
ivincial Insolvency Act. The view we 
itake of the matter is in consonance with 
the decision of the Patna High Court in 
the case of Gopal Bam v. Magni Ram 
(‘2). The preliminary objection raised on 
behalf of the respondents must therefore 
be overruled. 

On the merits, the learned advocate 
for the appellant has in the first place, 
urged before us that tlie refusal by the 
learned District Judge of the application 
of Nalini Mohan Rai Chaudhuri for com- 
pelling the respondents before us, viz., 
the Sen Brothe rs and the Chaki Brother s 
'i7"iriiriyirfcall63==99'l 0 7r6=63 Cal 

• 8C6. 

2. A I R 1928 Pat 338:=107 I C 8£0=7 Fat 
376 (FB). 


to answer the interrogatories filed in 
Court, was wholly unjustifiable in lav* 
The learned District Judge in rejfusing 
to allow the interrogatories, expressed 
the opinion that the creditors could not 
be allowed to prove their case by ex- 
tracting information from the alleged 
partners of the insolvent, instead of pro- 
ving their case by producing evidence; 
that the creditor Nalini Mohan Rai 
Chaudhuri was fishing for information of 
facts which it was his business to prove. 
The interrogatories have been placed be- 
fore us and we have given our best atten- 
tion to the contents of the said interro- 
gatories. 

It appears to us to be clear that 
the learned Judge’s view in the matter 
of hi.s disallowing the interrogatories 
is correct. A party is not entitled to 
administer interrogatories for obtain-f 
ing discovery of facts which constitute, 
exclusively the evidence of his adver-, 
sary’s case. In’ our judgment therefore!, 
there is nothing wrong in the learned 
District Judge's decision in disallowing 
the interrogatories as filed in Court. As 
it has been indicated already, the object 
of the creditor Nalini Mohan Rai Chau- 
dhuri and that of the creditor, the 
Dinajpur Trading and Banking Co. Ltd., 
the appellant before us, were to have 
Mahendra Chandra Sen and his three 
brothers, as also Sris Chaki and his four 
brothers, adjudged insolvents, so that the 
properties owned by the Sen Brothers 
and the Chaki Brothers might be added 
to the assets of the Firm Mahendra 
Chandra Son and Sris Chandra Chaki. 
We have been asked by the learned ad- 
vocate for the appellant to proceed with 
the presumption against the respondents^ 
the Son Brothers on the one liand and 
the Chaki Brothers on the other, on the 
question of their being members of two 
joint Hindu families. Even on the sup- 
position that there was any such pre- 
sumption arising from the facts and 
circumstances of the case before us,| 
from the mere fact that a person cai Ty- 
ing on business is a coparcener in a joint 
Hindu family, it does not necessarily 
follow that ail his coparceners are his 
partners in that business. The fact of 
partnership must be proved by evidence 
showing that the persons alleged to bo 
partners have agreed to combine their 
property, labour and skill in the business 
and to share the profits and Iobbcs in the 
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sanio : soo in this connexion the cleci- 
Bflon of Chanda varkar, J., in the case of 
Vadilal v. Shah Khushal (3) (His Lord- 
ship then considered evidence and con- 
cluded). On the whole, we have no 
hesitation in jifdeeing with the learned 
District Jud^je in his conclusion that the 
cvidonco in tlie case before us is quite 
inadequate for the finding* that the Sen 
Brothers at Bogra and tlie Cliaki Bro- 
thers at Pabna were partners of the rice- 
mill at Calcutta. In the result, the ap- 
peal fails, and is dismissed. The parties 
are to bear their own costs in this appeal. 

M. C. Ohosi\ 7. — I agree. 

M.N. Appeal (lism issefL 

' 3. (1903) >7 Mom 157=4 Mom L U 968. 
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71. V. Low d Co., Ltd , — Delciidants — 
Appellants. 

V. 

Piilinhihayilal Singha and others — 
Plaintiffs— Ilespondonts. 

Appeal No. 274 of 1030, Ilecided on 
6ih April 1032. against original decree of 
Sub-Judge, Asausol, D/- 5tli August 
1930. 

3(0^ fa) Charge. floating-^Crealion by de- 
bentures if not the only initance. 

Pebentures oE coiupanios, though the}’ afford 
the most ordinary examples of Hoating Hecurity 
arc not the only instances of it ; a floating 
sorurity may be a security created by an indi- 
vidual and by moans other than the issue of dc- 
bentiire.s. [P 156 C 2] 

300^ (b) Charge, floating — Outstanding fea- 
ture explained. 

For a floating charge, it is not nece.sdary that 
the entiro book debts or the entire as^sets of the 
business should bo charged, but that the govern- 
ing idea is to allow a going concern to carry on 
iU busiiiC'is in the ordinary course, the effect of 
which would bo to inako the assets liable to 
constant fluctuation. The oloznent of fluctua- 
tion due to ordinary wear and tear is different 
from what would he coTi.soquent on the power of 
disposal in the ordinary course of business, 
which is the outstanding feature of a floating 
charge: EnqlM Cases rerietoed, [P 167 0 2] 
(c) Charge, floating — Illustration. 
Charge created over sub-soil rights, kuthi,pits, 
machineries, etc., is not of the nature of a float- 
ing charge. [P 169 0 1] 

30c>0> (d) Charge, floating -Mere uncertainty 
•of the charge amount or object charged is 
not sufficient to make floating charge. 

Mere uncertainty as to what the amount of 
the charge or what the object charged would be 
can hardly sadlce to satisfy the rectuirements of 
a floating charge ; 54 Cal. ’613, Bef, [P 168 0 1] 

(e) Mortgage — Moveables subsequently 
brought on premises can be validly hypothe- 
cated. 

Hypothecation of not only the moveables 


existing on the premises at the time, but also in 
respect of moveables which might be subse- 
quently acquired and brought there is valid in 
India :? 13 Cal QG2 : 2 B fj It A C J 230 ; 25 
Mad 406 ; 23 Cal 692 ; 8 Bom L It 844 ; 4 Bom 
L It 677 ; 10 All 133 ; 16 Mad 429 ; 31 Cal 667; 
A IB 1924 All 833 and A I B 1920 All 164, Kef. 

[P159C 1] 

(f) Transfer of Property Act (1882) — Act 
is not exhaustive. 

The Act does not contain the whole law in the 
subject of transfer »of property particularly on 
niortg.ages : 34 Cal 223 and A I It 1919 Cal 

607, Bef. [P 161 C 2] 

(g) Transfer of Property Act (1882), 
Ss. 67 and 60 — Mortgage debt can be split 
by content. 

In a mortgage the dJ^bt and the lien can al- 
ways be split up by consent and where on such 
splitting up, a mortgagor has been sued for re- 
covery of nothing more than a proportionate 
share of the mortgage debt, the iiiortgagoe is en- 
titled to relief provided the burden of the mort- 
gagor docs not incicasc : 15 Bom 186'; 15 Bnm 

257 ; 28 Mad 555 ; 28 All 174 and 30 Cal 765, 

Bef. r> 162 c n 

Jfr (h) Transfer of Property Act (1882), 
Ss. 67 and 60 — Splitting of mortgage by con- 
sent — Rights of third parties are not to be 
affected. 

The rights of persons who have acquired an 
interest in the mortgaged estate, since the mak- 
ing of the mortgage, of which the mortgageo has 
notice cannot be defeated or impaired by any 
subsequent arrangemerit to which they arc not 
parties : 30 Cal 756 : 1 0 /v J 337 ; 2 C B J 
209 ; 33 Cal 613 ; 6 O L J 46 and 28 Mad 555. 
Bef. [P ICICI] 

^ (i) Transfer of Property Act (1882), S. 60 
— Persons entitled to part of rights of re- 
demption can redeem whole subject to equi- 
ties. 

No doubt a person entitled to redeem ojjly a 
part of the mortgage is ordinarily entitled to 
redeem the whole but that would only bo s-> 
subject to the equities of the perHOua interested: 
88 Mad 810, Foil; 22 Mad, 200; 44 Z C 77 and 48 
J C C09, Diss. from. ; Pearce v. Morris^ fl8C9) 5 
Ch 227, Bef. [P 165 C 1] 

Sudhir Bay, Ji tend ranatli Bay, Deh- 
endranath Bhattacharya ami P, C Basu 
— for Apiiellanta. 

N. N. Sircar, Rupendrakumar Mittra, 
Susilchandra Sen, Saniimay Majnmdnj 
and Shibsaran Sarkar - for Respondents. 

Judgment, — This is an appeal from a 
preliminary decree for sale. Tlie appel- 
lants are Messrs. H. V. Low &. Co., Ltd., 
who were defendants 3 (ka) in the suit. 
The following are the facts of the case ; 
The plaintiffs are the landlords. Mau/a 
Ghalbalpur belongs to them in zamindari 
right. The surface of the said mauza 
had been settled long ago wdth the pro- 
prietors of Searsole estate in mukarrari 
rights. On the assumption that the sub- 
soil w'as in the klias possession of fhe 
plaintiffs, one Kalikumar Nfisra, on 17th 
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October 11U3, executed a kabuliyat, 
\\hicli was duly registered, in their 
lavour, taking what is commonly known 
as a coal mining lease of the said mauza 
for a term of 4S)9 years. It was stipu- 
lated tliat royalty at certain rates would 
have to he paid monthly for the coal 
taken and, in default of sucli payment, 
intcrci^t at the rate of 1 per cent per 
month would he cliarged : it was agreed 
tliat amini)num royalty of Us. fiOO would 
iiavo to he j)aid for tlio first year, of 
its. 3,000 in tlio second and in tlio third 
years, and of its. l.HOO for the fourth 
\ oar and yearly thereafter, and that, in 
• Mse of (lefaidt, interest at the ratoafore- 
■'aitl would also have to he paid ; ami 
ihere woie otlicr terms and coiiJilions. 
Tlie kaluiliyat also contained tlio follow- 
ing stipnlal ion : 

‘‘Further, tlio right 1 liavfi got on t.ho hus'iJi of 
lliis Kcttli'inont, tho maohinorip-. of the said 
•l.iithi, t!io aiul the hoilei^, Pto., will all 

ilong reisuiii under first charge for tho said 
.oyalty and niiniinum royalty,'’ 

Disputes arosfi l)el wcen Misra jnul tho 
proprietors of the Soarsolo estate and 
litigation followed, hut into the details 
thereof we need not enter. On Mth duly 
r.Moadeed of angs.inama. (partition, or 
'l»ecijic:i.Lion of sliares) was exeeiitod and 
■inly registered hr? tween Misra on tho one 
liand and Kinnjir Prariiathanath lilalia 
ikihadiir of Scarsolc mx tho other, the 
I wo [larties entering into a partmu’ship 
lor o.irrx ing on the coal husinoss of the 
said mau/.a and, amongst other terms 
ind conditions, it was j^rovidod that 
-Misra sliall have a six annas sliare and 
Maliasliull have a ten annas sliare in the 
andcrgroiind coal of IMauza Chalhalpiir 
ind tho hiisiness relating thereto. It 
^vas further provided in this deed that it 
would remain in force for 499 years and 
ils terms would ho binding upon the par- 
ties and thoir respective lioirs and suc- 
'■essors-in-intorest. On U)th January 
1919, Malia wrote to tlie plaintiffs thus : 

"After having taken Hottlement from you of tho 
subsoil right of Mauza Ghalbalpur. tho late 
'Nalikuniiir Misra made me a partner (cosharor) 
lo tho extent of 10 annas of the said property. 
.«nd I am in separate possession of the same after 

partition Now his widow— Sreomati 

Uasanti Dcbi— has written a letter to you for 
' pgisLering my name in respect of the said 10 
tnnas share. Therefore, you shall register my 
name in respect of tho 10 annas share. I shall 
‘ontinue lo pay separately the minimum 
ro^ialty and the royalty payable in respect of the 
'iiid 10 annas share to you from the date of 
■uttlement.’* 


A similar letter, as appears from the 
words of tho letter just set out, had boQii 
written two days before by ^fisra's 
widow. Sreem.ati Dasanti Debi, to the 
plaintifl’s for mutation of her name in 
respect of six annas share in the pro- 
perty. Tho mutation iiskcd for in both 
the letters was eHectccl and in tho plain- 
tiffs’ books two separate accounts wore 
opened and royalties and other dues wore 
charged and received separately from tho 
parties in respect of their 10 annas and 
six annas sliai'es resiiectivoly. While 
this state of things continued, tlie pre- 
sent suit was instituted on 15th April 
1929. Tho claim in the suit was for re- 
covery of fimounts due for the period 1330 
I). S. to 1335 B. S. with interest and 
costs after deduction of certain amounts 
paid and received on account of the 10 
annas sliare of Malia on declaration : 

of li fir!;t and preferential charge on the 10 an* 
iniH share of the principal defendant (i. o. Malia) 
in the subsoil right settled with him in respect 
of Mauza Ohalbalpur and the kuthi, pita, machi- 
neries, pumps, boiler, hcadgoar, engine, tram- 
lines, and the equipnicnts and houses, etc., 
comprised therein." 

The ten annas share of tho mauza, in 
respect of wliich the claim was made as 
aforesaid, was described in tho schedule 
to th(3 plaint as consisting of under- 
ground coal in 1,067 specified highas of 
land, some lying on the southern and 
some on tlie northern side of tlie mauza, 
wliich Malia had got by amicable parti- 
tion with Misra. Kaja Pramathanal h 
Malia Bahadur and his two .sons were tho 
principal defendants, i. o., dofondants 1 
to 3. On 6th August 1929 the plaintiffs 
applied tiuit tho appellants, Messrs. 
II. V. Low Co., ho added as defen- 
dants. It was alleged that in 1925 tlie 
appellants had obtained against Malia a 
decree on consent for a largo sum of 
monoy with decimation of a first charge 
for the decretal amount on tho colliery 
and its appurtenances to the extent of 
tho interest of the Malias tlierein. Tho 
plaintiff's alleged that they liad come to 
know^ that tlie said appellants w'eie about 
to have the property sold in execution 
of the said decree and they i»rayed that 
tho appellants might he made party de- 
fendants. They w'ero accordingly added 
as defendants 3ka. In the plaint as 
originally framed, Sreemati Basanti Dehi 
was joined as pro forma defendant 4, 
hut she W'as subsequently made a princi- 
pal defendant by a petition, which the 
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plaintiffs made on 4th August 1930| in 
\yhich it was stated: 

"She has been mado a pro forma defendant as 
the plaintiffs have not prayed for any relief 
against the said defendant personally. The said 
defendant Basanti Debi has made a full pay- 
ment for the period in suit, and no money is 
duo. 13ut she has right of redemption. Under 
the circumstances it is necessary to make the 
defendant a principal defendant and the plaint 
should be amended accordingly." 

This prayer also was granted. Defen- 
dant 5 was added as a party on 5th 
March 1930, he being the receiver ap- 
pointed by the Court, in respect of the 
interest of Malia in the aforesaid pro- 
perties, in the suit in which the afore- 
said consent decree had been passed. 
The Subordinate Judge made a prelimi- 
nary decree on 5th August 1930 for the 
entire amount claimed together with 
interest at the stipulated rate irom the 
date of institution of the suit till the 
expiry of the period of grace, and declar- 
ing the total amount as a first charge on 
the ten annas share of the leasehold and 
its fixtures, etc., belonging to defendants 
1 to 3, and giving defendants 1 to 3, 3 ka 
and 5 three weeks’ time to pay in the 
decretal money. Fr*-)m this decree the 
present appeal has been preferred on 
20th September 1930. In the meantime 
on 27th August 1930, the period of grace 
having expired and there having been no 
redemption, a final decree for sale was 
passed. 

The first contention urged on behalf 
of the appellants is that the charge 
created by the lease, on which the plain- 
tiffs’ claim is based is a^fioating charge" 
whereas their own charge by virtue of 
the consent decree is a specific one and 
so the latter charge must have prefer- 
ence. To explain the true nature and 
characteristics of a '‘floating security" a 
large number of decisions has been cited. 
Wheatley v. Silkstone and Haigh Moor 
Coal Co. (l), Tailhy v. Official Becei- 
ver (2), Driver v. Broad {3i,OovernfnenVs 
Stock and Other Securities Investment 
Co. V. Manila By. Co. (4), In re York- 
shire Woolcombers Associationf Ltd., 
Houldsworth v. Yorkshire Woolcombers 
Association, Ltd. (5), Illingworth v. 

■ 17 (m&) 29 Ch D 716=64”L"j 'Cir778=52 

L T 798—33 W R 797. 

2. (1888) 13 A C 523—68 L J Q B 75=60 L T 

162=37 W R 613. 

3. (1893) 1 Q B 539, 

4. (1697) A G 81=66 LJCh 102=75 L T 553= 

45 W R 353. 

5. (1909) 2 Ch 284. 


Houldsworth (6), Evans v. Bival Granite 
Quarries, Ltd. (7), National Provincial 
Bank of England, Ltd. v. United Elec- 
tric Ifheatres^Ltd. (8) and Hamer v. Lon- 
don, City and Midland Bank Ltd. (9). 
After the exhaustive review of the cha- 
racteristics of a floating security by 
North, J., in Wheatley v. Silkstone and 
Haigh Moore Coal Co. (l), and the des- 
cription of a floating security given by 
Lord Macnaghten in Tailby v. Official 
Beceiver (2), which was criticized by 
Vaughan Williams, L. J., in Houldsworth 
V. Yorkshire Woolcombers Associatioji, 
Ltd. (5), and then amplified by Lord 
Macnaghten himself in Illingworth v. 
Houldsworth (6), it would be futile to at- 
tempt to explain it further. For the 
purposes of the arguments, that have 
been addressed to us on behalf of the ap- 
pellants, some observations horn the 
cases cited will presently have to be re- 
ferred to. It may however be conceded 
at once that debentures of companies,! 
though they afford the most ordinary! 
examples of floating security, are not the 
only instances of it; a floating security 
may be a security created by an indivi- 
dual and by means other than the is^ie 
of debentures. Its essential elements, so 
far as debentures issued by a company 
are concerned, were described by Homer. 
L. J., in the case of Ilouldsioorth v. 
Yorkshire Woolcombers Association, Ltd. 
(5), at pp. 291, 295 and 298 in those 
words: 

“The term 'floating' is one that until recently 
was a mere popular term. It certainly had nc 
distinct legal meaning. It is not a legal term. 
It has recently been used jn mote than one 
statute, but when the Courts have to consider 
whether the charge is a floating one within the 
meaning of the term as used in the Acts of 
Parliament, and in particular within the mean- 
ing of the Companies Act, 1900, one must, 1 
think, deal with the question of substance to bo 
answered according to the circumstances of each 
particular case. I certainly do not intend to at- 
tempt to give an exact definition of the term 
'fioatiug charge,’ nor am I prepared to say that 
there will not be a floating charge within the 
meaning of the Act, which does not contain all 
the throe characteristics that I am about t> 
mention, but 1 certainly think that if a charge 
Las the throe char.'icteristics that I am about to 
mention it is a floating oharge: (1) if it is ^ 

6. (1904) A C 855=73 L J Ch 789=91 L T 60:2 

=53 W R 113=20 TLB 033. 

7. (1910) 2KB 979=79 L J K B 970=51 

B J 560=26 T L R 509. 

8. (1916) 1 Ch 132=85 L J Ch 106=114 L T 

276=1916 H n R 66=80 J P 168=14 L C 

R 266=60 S J 274=32 T L B 171. 

9 (1918) 87 L J K B 973=118 L T 671. 
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obarge on a class of assets of a company present 
^nd future; (2) if that class is one which, in the 
ordinary course of the business of the company 
would be changing from time to time; and (9) if 
vou find that by the charge It is contemplated 
i bat until some future step is taken by or on 
behalf of those interested in the charge the com- 
pany may carry on its business in the ordinary 
way, as far as concerns the particular class of 
.assets I am dealing with.” 

In the same case Cozens Hardy, L. -T., 
^ave what may be said to be a more 
l)Ositive description of a floating charj^e. 
He said : 

“My view is that the lloating charge need 
jiot be on the whole undertaking nor on the 
ivbolo property of the company. It must, I 
think, embrace both present and future property 
ind property of a particular class. Jtmust,! 
think, contain expressly or by nccoasary implica- 
tion a right to the company to deal with it for 
I certain* time as though the charge bad never 
been executed. When those conditions are 
lound, I think you have a floiitins charge within 
the meaning of the Ai t.” 

These observatiojis may he supplo- 
iiicnted hy wliafc Ikieklcy, L. •!., .said in 
Evans v. Rival Granite Quarrie:^, Limi- 
‘efl (7), smnm.u'iziiiL; the decisions on 
. hepoinl). lie said 

lloating hccvu-ity is »iot a (utinv socurit /; 

■ -i a present seourily, ^^ld(lh prosciilly affect'' all 
he arisels of the company expressed to bo. inclu- 
lud in it, < bi the other hand, it is not a spec- 
ie securiLv ; tin. holder cannot aflitm that the 
i-,setri are speoilically mortgaged to him. The 
is^cis arc mortgaged in such a way thal the 
iiiortgi\gor can deal with them without the oon- 
■urrence of the mortgagee. A lloating security 
,s not a spcciTK mortgage of the assets, pliis r. 
licence to the mortgagor iodispo.se of them m 
'bo conrsoof his bu.^iness, but is a lloating niort- 
vigc applying to every item comprised in the 
I'curitv, but not spooilicaliy aff‘JcLing an} item 
until sumo event occurs or some ac t on the pu’t 
'f the mortgagee is dmio wliu-b causes H 
r>stalli/c into a fixed secur.ly,” 

IlCtii'inM those ohscrviitions in ndncl, 
-f one oxaniinos tho clr.ir;ictor of the 
'diiu'go cii'eiitcd iii tlio i)V05ent citso, one 
inds cortaiii eloments nvosent or absoiit. 
ill the ciise of debontnrcr^, it is th© oorn- 
I'iUiN ’s undertaking Lhiit is charged, but 
bo Goraiuiny may doiil with any of tlio 
■issots in tho ordinary course of business 
until tho cliari^o crystallizes or becomes 
. lixed oliartjo, and this happens when 
•lioi’o is winding up or when the deben- 
■nre-holdei* takes some steps to onfovee 
us security. Mortgages by tiadosmen 
»f their stock-in-trade and olToots belong 
■'!> the same class of securities, in so far 
the securities attach to the subjects 
:b;ifrg0d by them in the varying condi- 
in which they happen to be from 
iino to time. Tt may he conceded that. 
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for a floating charge, it is not necessary 
that the entire book-debts or the entire 
assets of the business should be ch&rged, 
but it is nevertheless apparent that the 
governing idea is to allow a going con- 
corn to carry on its business in the ordi- 
nary course, the effect of which would 
be to make the assets liable to constant 
fluctuation. This element is entirely 
absent in the present case ; what is 
charged being the leasehold and the 
machineries, engines, boilers, etc., that 
is to say, the moveables that would bo 
brought on to the premises. With tho 
charge on them, not a single screw' could 
be removed except perhaps for the pur- 
pose of being replaced ; and neither the 
moveables nor any parts of them could) 
be disposed of by the lessee. The ele-i 
ment of fluctuation due to ordinary wearj 
and tear that is present hero is widely'i 
different from what would bo consequent 
on the power of disposal in the ordinary 
(■ourse of business, which marks the out- 
standing foatiivo of ])roj)erty subject to 
a floating charge. Then, as Lord Mac- 
uaghten observed in Toflly v. Official 
Receiver (2) at p. 041 ■ 

“ It belong!! to a rinfi.s of .securities of wbicb 
vechapH the most fKiniliar example is to be found 
in the debentures of trading companies. It is a 
floating security reaching over all the trade 
assets of the mortgagor for the time being and 
intended to fasten upon and bind the assets in 
existence at the time when the mortgagee in 
tcrvoiie.s. In other words, the mortgagor make.s 
himself trustee of liis bu.'-iuesy for the purpose of 
the security. Hut the iriisi ia to remain dor- 
mant until the mortgag. c c»ills it into opera- 
tion.” 

And as Ikicklcy, L. f., jiointcd ouf in 
Evans v. Rival Granite Vaarr/cs, Lwii- 
ted (7) : 

“ Tt is a llo.itiiig luorigsigt 'Applying to every 
item comprised in tho secuiity, but not specifi- 
cally affecting any item until some event occurs 
or some act on tho part of the mortgagee is dona 
which causes it to crystalli/c int<^ a fixed secu- 
rity.” 

Now what is the event, t)ii tlio Inif/- 
])oning of w'hicli, nv whiit ia tho act oi’ 
the nature of intervention of the inort- 
gageo, which is reciuired to crystalli/o 
the security in tlio present case? Clearly 
no act or intervention on tlie part of the 
mortgagee is necessary. What however 
is said is that, until royaty or minimum 
royalty is due oris in default, tho charge 
will not fasten on the property. This, 
in our opinion, is not the kind of event 
comtem plated ; as soon as the royalty 
or minimum royalty accrues due, it forms 
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a char};e ou the assets specified, and no 
esctranoous event is necessary for the 
charge to fasten itself. This element 
too is wanting in the present case. It 
has been argued on behalf of tl\e appel- 
lant that there are certain elements of 
uncertainty which make the charge crea- 
ted of the nature of a floating charge, 
namel^^ that it cannot bo predicated of 
a given time as to wliat the amount of 
the charge or what the object cliarged 
Iwould be. These elements of uncertainty 
jean hardly suflico to satisfy the require- 
ments of a floating charge such as the 
expression means in law. Were it otlier- 
wisCi it would be easy to defeat a charge 
as regards an annuity periodically pay- 
able, or a charge as regards interest — 
simple or compound — accruing in future, 
by regarding it as a floating charge and 
creating a specific charge for a fixed 
amount upon the subject-matter in the 
[meantime. In our judgment, the charge 
created in the present case is not of the 
nature of a floating charge, if the expres- 
sion is to be understood in its recognized 
meaning 

“ ambulatory anti shifting in it^. nature, hover- 
ing over and so to speak lioating with cho pro- 
perty which it is intended to affect until some 
event occurs or some act is done which causes 
it to settle and fasten ou the subject of the 
charge within its reach and grasp,” 
as Lord Macnaghten observed in Illing- 
worth V. Ilouldsworth (0). fn the case 
of J. D. Jones k 6'e., Ltd. v. Jlanjit Hoy 
(iO), in which the facts were that the 
restriction put upon tlie borrower com- 
pany in disposing of their stock-in-trade 
in the ordinary way of business was not 
very great to all appearances and tlio 
articles comprised in the security were 
not entirely the stock-in-trade, but 
there were plant, machinery, implements, 
utensils, furniture and so forth, and the 
lender company was to continue in pos- 
session, but his representative would not 
prevent the business ))eing' carried on in 
thR) usual way, llankin, C. J. observed: 

* ‘Although in this case the security may not 
be in the fullest sense a specific security, it is 
not also entitled to be described as coining 
within the proper definition of a floating secu- 
rity. It is possible to hold that anything may 
be regarded as a floating Kecurity .until the full 
rights of the mortgagee settle or fasten on or 
bind the subject-matter finally; but it seems to 
me that the element of possession which is con- 
templated by the deed and which according to 
the evidence was actually gj^ at the tim e p^- 
iO. a TS'1927 CarGS-2=i03Tc 748=54 Cal 
518. 
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vents our holding that we have before ns a purely 
equitable charge of the character coming within 
the description of a floating charge/' 

Mere variability of the amount or tlie 
subject of the charge is not the element, 
the presence of which would make the 
secuiity a floating security. The first 
charge created by the kabnliyat attached 
to the property immediately as the lease 
began to run, and, though the amount uh 
well as the subject of the charge varied 
from time to time, it never detachedut- 
self and on the other hand always re- 
tained its priority over any charge how- 
ever specific subsequently created. Tlie 
contention next urged on behalf of the 
appellants was that the kal)iili\at did not 
ill fact create a ^charge, but merely re- 
corded the possibility of a cliarge being 
created in future; and, in support of this 
contention, reference was made*' to the 
decision in the case of Madho Misser v. 
SidhBinaik Upadhya (11). The rele- 
vancy of this case, in ubich, by ilie 
terms of the document concerned, no 
charge was in fact created but it was- 
only provided that on a cm tain contin- 
gency happening certain coiivoquem'cs 
would follow, from whicli it might he 
inferred that, in that event, a clnirge 
would arise on the land involved, is not 
apparent. It may he pointed out that 
even a floating security, which the af)- 
peilants contend is all that tlie kabiili- 
yat creates, is, as observed liy iliick- 
ley, L. J., in Erans v. liirai Grant tc 
Quarries, Ltd. (7) (at p. 99h), 

“not a future .seciirity; it a prcFCiit serurity, 
which presently afiecis all the ass«its of the coni- 
pany expressed to be included in it.” 

So far as the leasehold is concerned it 
was in existence at tlie date of the kaiiu- 
liyat. As regards the machineries, etc., 
there was an element of “possibility” in 
the sense that the security would attacii 
to them as and when they would be 
brought on to the premises. If, on this 
element of futurity, tlie charge created 
by the kabuliyat is to be condemned, 
then the contention, in order to be eflec- 
tive, must be a contention "questioning 
tiio validity of a charge in respect of 
moveables not in existence at the date of 
the kabuliyat and maintaining that the 
true effect of the transaction was merely 
to create a lien which, in certain events, 
may have to give precedence to a specific 
charge subsequently created. But such a 
contention has not been definitely urged, 
11. (1887) 14 CaTfiST; 
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and, obviously, for a very good reason. 
.In most modern systems of law, the 
hypothecation of moveables is either not 
])ormifcte(l at all or is fenced in by a mul- 
titude of rules, which are absolutely ne- 
cessary for prevontioii of fraud: G hose's 
Ijaw of Mortgage, oth Edn., p. 115, 
Though not accomi)iiniod by delivery of 
possession, the validity of such hypotheca- 
tion lias been recognized in India, and it 
has sometimes been enforced even against 
bona fide purchasers without notice: see 
Deans v. Hichardsou (12), Shyam Soon^ 
(lar V. Cheita (13), Ko Kywetnee v. Ko 
Koiing Bane (14), Shirram v. Dhau (15), 
Smli Chandra Uoy Muutjri 7i<?zm(l6), 
Daniodar LaJehmidas v. yltmaram Nara. 
yaji (17), la the viatter of Amhrose S'wwi- 
(18) and J\inithavrlu MudalinrV. 
Jihashyum Ayyanyar (10). The charge 
having been not merely of the moveables 
'existing on the jiremises at the Lime, hut 
also in respect of mo\cahles whielnnight 
;l)C subsequently ac(iuiiod and br.ujgbl 
'(luu'o, may bo said lia\o l)eoii in rospoct 
'•'f proi)ci’ty which hiul not yet cume into 
!bt‘ing. Tliough a transaction of this 
character is not governed by tl\o Trans- 
fer of Property Act or l)y tlio Contract 
Act, its validity can hardly be disimtcfl. 
Ill tlio case of Misri Lai v. Mozliar lias- 
f^ain (2) it was held that a mortgage of 
indigo crops tliat may lie grown upon a 
••ortain plot of laiul 'is a valid transac- 
tion and is in the nature of an agreement 
mortgago moveable property that was 
to come into existence in future. That 
such a transaction creates a lien which 
may be enforced by a suit was hold long 
igo in the case of Tilakdhari Laly. Fur- 
fianj (21). In tlio case of Collyer v. 
Isaacs (22) Sir (ieorgo Jessel, M. II., ob- 
served : 

*'The creditor had a moriga^;e security on 
existing chattels .and also the benefit 'of what 
was in form au assignment of non-existing chat- 
t('ls which might be afterwards brought on the 
premises. That assignment, in fact, constituted 
only a contract to give him the after-acquired 
<'hattels. A man cannot in equity, any more 

12, (1871) 3NW J» 54. 
la. (1871 3N WP71. 

14. (1806) 5 W R 189. 

15. (1901) 4 Bom L R 577. 

10. (1904) 9 C W N 14. 

17. (1905) 8 Bom LR 344. 

18. (1896) 23 Gal 592. 

19. (1901) 25 Mad 406=12 ^1 LJ. 282. 

20. (1886) 13 Gal 262. 

‘24 (1869) 2 B L R A C 230. 

22. (1881) 19 Ch D 342=51 L J Ch 14=45 L T 
667=30 W R 70. 


at law, assign what has no existence. A man 
can contract to assign property which is to come 
Jnto existence in future, aud when it has coni*e 
into existence, equity, treating as donef that 
which ought to bo done, fuKtans upon that pro- 
perty, and the contract to assign thus becomes a 
complete assignment.” 

“It has long been settled/’ said Lord 
Macnaghten in Tailby v. Official lieceU 
ver (2), 

“that future property, possibilities and expect- 
ancies arc assignable in equity for value. The 
mode or form of assignment is absolutely imma- 
terial provided the intention of the parties is 
clear. To effectuate that intention .in atissgn- 
ment for value, in terms present aud immediate, 
has always been regarded in equity as a contract 
binding on the conscience of the assignor and so 
binding the subject-matter of the contract when 
it comes into existence, if it is of such a, nature 
and .CO described as to be capable of being ascer- 
tained and identified.” 

In Holrnyd v. Marshall (23) the occu- 
pier of certain mill premises iiad cove- 
nanted with his landlord to assign to- 
him all machinery wliicli might there- 
after be brought by Jiini (tlm occupier) 
into tho mill, and the sheriff seized 
the maohinory which he had .so brought 
ill and lioril Wostbury in one of liis. 
classical judgments oliscrved thus: 

**It is ({uitu iruo that a deed which professes 
to convey property which i.s not in oxisteiico at 
tho time, is a.s a convoyaiice void at Jaw, simply 
beeaiiHO there is nothing to convey. So in 
equity a contract which engages to transfer pro- 
perty, which is not in existence, cannot operate 
as an immediate alienation merely because 
there is nothing to transfer. But if a vendor 
or mortgagor agrees to Roll or mortgage property,, 
real or personal, of which he i.s not poascs.spd at. 
tho time, and he receives tho consideration for 
the contract, and afterwards becomes poHs^'i^sed 
of property answering the description in the- 
contract, there is no doubt that a Court of 
equity would compel him to perform the con- 
tract, and that the contract would, in equity, 
transfer the beneficial interest to tho mortgagee 
or purchaser immediately on the property being 
acquired. . This of course assumes that the sup- 
posed contract is one of tho class of which a. 
Court of equity would decree the Bpecilic per- 
formance. ... It follows that immediately on 
the new machinery and effects being 6xcd or 
placed in the mill, they became .subject to tho 
operation of tho contract, aud passed in equity 
to the mortgagees, to whom Ta>lor was bound 
to make a legal conveyance, and for whom he 
in the meantime was a trustee of the property 
in question.” 

Tho principle has been adopted in this- 
country in numerous eases amongst 
which may bo mentioned Bansidhar v. 
SantLaL{2A), P ala niapp a v. Laksh ma- 
■“23. (1862)' 10 il ii C 191=83 L J Cb 193=9 juc 
(n s) 213=7 L T 172=11 W R 171. 

24. (1888) 10 All 133=(1888) AWN 35. 
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nan (25), Baldeo Parshad Sahu v. Miller 
*(-26), liam Sarap v. Mohan Lai (27) and 
Babv^Ram^,Bam Sarup{^l%), In many 
of the cases just cited it has been held, 
following Joseph v. Lyons (29) and HaU 
las V. Robinson (30), that the equitable 
title arising in a transaction of this kind 
would not avail against a subsequent 
transferee without notice of that title. 
Even assuming that a distinction bet- 
ween equitable and legal titles can or, 
■in any event, should be made in this 
country, the appellants would, in order 
to bo entitled to preference, have to 
show that they took the charge created 
in their favour bona fide and without 
notice of the charge which accrued in 
favour of the plaintiffs under the terms 
of the kabuliyab. The kabuliyat itself 
having dealt with the leasehold as well 
as the moveables, it would be impossible 
lor the appellants to establish such a 
position and it is not a matter of sur- 
prise therefore tliat this precise conten- 
tion has not been expressly put forward 

Nextly, it was argued on behalf of the 
appellants that the terms of the kahii- 
liyat which created tlie lease could not 
he varied by the letters of the 14th and 
l()th 1929 to which rclerence 

lias already been made and which to 
have such an effect required registration 
and reli-anco in this l)ehiilf was placed 
upon the cases of Vuiya Prasad Hiiujh 
V. Rajendra Kara in Bagchi (3l) and 
Lain Mohan Ghosh v. Gopali Glmck 
Goal Co. Ltd. (32). This proposition is 
nob disputed on behalf of the plaintiffs- 
respondents who liowovor do not roly 
jn the letters as varying tlie terms of 
the kabuliyat or as creating new leases 
in ros]»eot of 10 annas and ^ix annas 
rospeotiveh of tho property, with new 
conditions ns to payment of royalty and 
other dues in proportion. Thoir case is 
fdiat the oiit^inal loase sto()(^good, hut 
that ^ by the request contained in the 
letters, which was complied with a new 
axftaugement came into being, . under 
whicli the proportionate dues oi tho two 

25. (1893) 16 Mid 429." 

26. (1904) 31 Oal 607. 

27. AIR 1924 All 833=75 1 C 816 

28. A I R 1926 All 164=89 1 C 410. 

29. (1884) 15 Q B P 280=54 L J CJ B 1=51 L T 

740=33 W B 146. 

SO. (1805) 15 g R I) 288=64 J. J Q B 304=33 

W R 246. 

31. (1910) 37 Cal 203=4 I C 713. 
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sets of cosharers were to be realize^ 
separately. It is not necessary to rea^ 
the lettei;s as containing more than wha^ 
they actually purported to say; in our 
opinion, the true view to take of them 
is to hold that they purported to inti- 
mate to the plaintiffs the fact that 
there had boon a division of the lease, 
hold between Misra and Malia and that 
they had, as between themselves, agreed 
to pay the royalty, etc., due on their 
respective shares separately, and asking 
the plaintiffs to have that fact recorded 
in their books and to receive their dues 
separately from them in accordance with 
those shares. It was an 'arrangement, 
which it was not obligatory on tho 
plaintiffs to agree to, but to which they 
might as well agree for the sake of con- 
venience of realization, keeping all tlio 
essential terms of the lease intact. 

Similarly, it was also contended, on 
behalf of the appellants, tliat the cliarge 
that was created by tho kabuliyat which 
was a registered document, would not bo 
varied except by a registered clocunumt. 
Two decisions were cited, one of which 
is an authoriiy for the proposition that 
the terms of a rogisi ored mortgage bond — 
tho particular term in that case w-as as 
regards interest— cannot be varied excoi't 
by an instram( 3 nt duly registered, so a-^ 
to fetter tlie equity of redemption: Tika 
Ram V. Deputy ComyniyHioner of Bara 
Bafiki (33) and tlio otlier whicli has laid 
dowm that an express and unambiguou:- 
stipulation in a mortgage-deed cannot bo 
varied or contradicted by reference t*- 
preliminary negotiations: Khan 

v. Basharat Husain (3l) These case^ 
have no application here. Under tlui 
Transfer of Property Act. charges aie 
not re<iuii’od to ho created in writin.L,, 
hut under R. 17, llegistriition Act, if .i 
charge involving an interest of the valut 
of one liundred rupees and upwards ii- 
immovable pro])erty is cieated by an 
instrument at all, tbat instrument mus^ 
he a registered one. If the appellants 
argument he that tho charge, havint 
been created by a registered instrumcmf 
and proved by the document itself, it- 
terms could not be varied by jiroof ot 
any oral agreement or statement in vio^^ 
of R.92, Evidence Act, and its proviso (4! 
that argument has to he regarded a- 

33. (1899) 26 Cal 707=26 t A 97=7 Sar «20 
(PC). 

:M (1913) 36 All 16=40 lA ■'^l (PC). 
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well founded. And whatever diversity 
there may have been amongst the Courts 
in this country on the question whether 
the words “oral agreement or statement” 
in S. 92 include evidence of acts and 
conduct of the parties from which an 
agreement may be inferred — it being 
remembered that, under S. 100, T. P. 
Act, a charge may be created by act of 
parties as well — after the decision of tho 
Judicial Committee in Maung Kyiny, 
Ma ShweLa (35), it is very difficult to 
support tho decisions of the Calcutta 
High Court, which went in favour of 
admitting evidence as to acts and con- 
duct of parties in such circumstancoH. 
Hut it is unnecessary to discuss the 
matter furtlier, because it has been con- 
ooded on Jbohalf of the plaintilfs-respon- 
(lants, that it is on no other charge than 
wliat the*kabuliyat created on which tho 
plaintiffs rely. In para. 5 of tho plaint 
there is a passage, nob very well ex- 
pressed, which may perhaps suggest what 
lias been contended for on behalf of the 
.ip[>ellants, namely, that it was the 
plaintiffs’ case tliore that when jamas 
wore separately recorded in the plaintiffs' 
hooks there was a first charge created 
afresh for the amounts payable for each 
of tho two shares in respect of tho pro- 
perties respectively appertaining thereto. 
Hut even so, no sucli thing has been 
attempted to he proved and that is not 
the plaintiffs’ case now. 

The case of tho plaintiffs respondents 
lius is that under tho lease and the 
'•barge which were croatod by the kabu- 
iiyat,aiid notwithstanding that tho lease 
related to tlie entire property and the 
charge also extended to the entire pro. 
porty for the entire amount of royalty, 
otic., payable for it, they are entitled to 
sue for the 10 annas share of the lease- 
hold which belonged to Mali a and to 
enforce the charge to that extent on the 
^i;\id share only. Their case is that they 
no entitled to do so by reason of an 
C'^toppel which arises in their favour. 
Now, it cannot be denied that, as ob- 
■^iirved by Siibrainania Ayyar, J., in 
iluchasanan Nambudri v. Parniaeswaran 
^fimbudri (36) at pp. 211 and 212 “a 
mortgage for an entire sura is from its 
Very purpose indivisible” and that : 

’ obaract^r of indivi.qibility exiiflta not on ly wi th 
Hof A'rB V9l7 P"0 207=42 I 0 642=44 1 A 
•286=45 Cal 820 (P 0). 
to. (1898) 22 Mad 2C9. 
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FoferendG to the mortgagee, but also to tho 
mortgagor. And save as a matter ot special 
arrangement and bargain entered into between* 
all the persons interested, neither the mortgagor 
nor mortgagee, nor persons acquiring through 
either a partial interost in the subject, can 
under the mortgage get relief except in conson- 
ance with the principle of indivisibility." 

It is true therefore that it is not com. 
petent to a mortgagee to release the 
share of an individual mortgagor by re- 
ceiving from him whac he may conceive 
to be his rateable share, and that any 
payment made by an individual mort- 
gagor can only bo properly treated as 
made for tho whole body of mortgagors 
and should be credited in reduction of 
their joint debt. But this rule has its 
exception in cases where there has been 
a severance of interest of the mortgagees 
or of the mortgagors. S. 67, T. P. Act. 
in its exception (d), provides for a case 
where : 

tho niortgagoos have, with the consent of tho 
mortgagor sevored their intorosts under tho 
mortgage." 

Section 00 of the Act, last paragraph, 
affords another instance : 

" where a mortgagee, or, if there are more mort* 
gagcoB than one, all nuch mortgageea has or have 
acquired, in whole or in part, the share of a 
mortgagor." 

The effect of the word “only” intro- 
duced into this paragraph by the Amend- 
ing Act of 1929 need not be considered 
liore, as the amendment came into force 
after this suit was commenced. But 
these are not tlie only instances of sever- 
ance that may bo conceived or allowed. 
It is true that the provisions of the Act| 
arc to bo primarily looked to. But the 
Act does not contain the whole law on 
the subject of transfer of property : Sat- 
yabadi Beharav, Ilarabati (37), Shafikul 
Iluq Chowdhry v. Krishna Gohinda Dutt 
(38). Tt certainly docs not profess toj 
codify the whole law as to mortgages. 
There are other exceptions to the rule as 
to indivisibility of mortgages, which have 
been recognized in niimorous cases, o. g., 
where the mortgagee recognizes a parti- 
tion of the mortgaged property amongst 
the co-mortgagors, or whore there has 
boon a severance of the interest of the 
mortgagors with the consent of tho mort- 
gagee, as for example, wdiere a part has 
been previously redeemed. In the cases 
to bo found in tho books, a divergence 
of opinion appears on the question w'he- 
ther under the Transfer of Property Act 
"37. (mOTlSfCil 22:i=5''0 t J 19'2. " 

38. A I K 1919 Cal 607 =47 I 0 428. 
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in a suit {or enforcement of the mortgage 
5 >n the residue all the owners, in whose 
hands the equity of redemption was, 
were to be made parties or not, or in 
other w'ords, whether the suit would be 
maintainable without the equity of re- 
demption being fully represented. This 
question does not arise in tlie present 
case in which all interested parties have 
been made parties to the suit. Another 
question, on which considerable diversity 
of judicial opinion is noticeable, is whe- 
ther as between the mortgagors and the 
mortgagee the mortgagee is entitled to 
release a portion of the liypothecated 
property and impose the whole lien on 
the residue or whether the whole of the 
debt being secured by the whole of the 
property each parcel of the property, as 
between the dilTerent parcels, isequitably 
subject only to so much of the debt as 
corresponds to the proportion between 
its value and the value of the entire 
property. This question also does not 
concern us here, because it cannot be 
urged that what is sought to he charged 
on the 10 annas share is anything more 
than 10 annas of the entire debt. 

If neither of these two special consi- 
.derations arises, the weight of authority is 
overwhelming that the debt and the lien 
jean always be split up by consent and in 
no case has it been hold that, where, on 
jsuch splitting up, a mortgagor has been 
[sued for recovery of nothing more than 
a proportionate share of the mortgage 
debt, the mortgagee is not to have relief. 
In the case of Lalcshuman Giriraya 
Naik V. Madhah Krishna (39), after a 
mortgage executed by three mortgagors 
there was a X)artition by them of their 
equity of redemption, by which each 
became entitled to an undivided ono- 
third in the same; two of the mortgagors 
then redeemed their two shares on the 
basis of paying two-thirds of the princi- 
pal and interest due and twp- thirds of a 
suDj said to bo due on account of excess 
assessment and took possession of their 
shares; and the other mortgagor was 
allowed to redeem his one-third share on 
the footing that one-third of the mort- 
gage debt was payable by him, it being 
said : 

'‘The parties had severed their interests, and 
the mortgagee has chosen to recognize that 
partition as shown by his allowing two of them 
to redeem their two-third shares by giving them 

po ssessi o n.'* _ 

30. (1690) i5Bo*m i8C.' 
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In Mahadaji Hari v. Ganpatshet (40) 
certain mortgagors (cosharers) having 
after the mortgage transaction effected a 
division among themselves and appor. 
tioned their liability under the mortgage 
debt according to their shares with the 
acquiescence of the mortgagee, it was 
held that though the mortgagee was not 
bound to recognize the arrangement made 
by the mortgagors among themselves, 
still, as ho appropriated the amounts 
paid by some of the mortgagors in pay- 
ing off their respective shares of the 
mortgage debt without there being a 
special direction to that effect from the 
mortgagors, he was entitled to recover 
the remainder of that debt from the 
share of the mortgagor (cosharer) by 
W'hom it was due. And in Venkatachella 
Chetty v. SrinivasaV arada Chariar (41) 
it was held that where a division of a 
joint family is effected by consent, an 
arrangement by some of the members 
with a mortgagee of the joint family 
property, by which their shares were to 
be released on payment of their share of 
the debt, is binding on members who 
are not parties to the arrangement, so 
long as they are not called upon to pay 
more than their share of the debt as 
settled by partition. Thoro are cases in 
which it has been recognized that, if a 
plaintiff (mortgagee), suing on the basis 
of his mortgage for either sale or fore- 
closure, tliinks lit to exempt from bis 
suit some portion of tho moitgagstl pro- 
perty and to sell or to forccloso tlu? 
mortgage in respect of tho remainder, 
there is nothing in law' to prevent his 
doing so, and that the only thing in such 
a case is to see that tho burden on the 
mortgagors sued does not increase by tho 
course adopted; Sheo TakalOjha v. Sheo- 
dan Rai (42), Amongst the cases ol 
this Court, which may bo cited in this 
connexion, it would be sufficient to refei 
to only one, namely, that of Mart Kissen 
V. Veliat Hossein (43) wdiich has been 
frequently followed ever since and never 
dissented from. 

As already observed, this is not a case 
in which any question arises as reganh^ 
the burden Jiaving increased in any way> 
It is a perfectly simple case, in which 

ib. '‘{1890) 16 Bom '267. 

41. (1906) 28 Mad 666=16 M L J 442. 

42. (1906) 28 All 174=2 AL J 6SO=(1906) 

244 (P B). 

48. (1908) 80 Cal 766=7 OWN 728. 


Low & Co. V. PULINBIHARILAL 



1933 Low & Oo. V. 

the two cosharers effecting a division 
amongst themselves apportioned their 
liability under the lease, which was the 
subject of the charge, with the consent 
or acquioscenco of the plaintiffs, the 
holders of that charge. The liability 
was originally a joint one, but by seve- 
rance separate liabilities were created, 
and the result of this severance was that 
each item of debt, as it accrued, was to 
bo discharged in two parts by the two 
cosharers separately. It was at the 
request of the cosharers themselves, that 
the debts were allowed to be separately 
discliarged. So far as the liability for 
tlie period in.suit is concerned the plain- 
tiffs, acting under the aforesaid arrange, 
inent, received the entire amount of the 
dues of defendant 4 and appropriated it 
ill discharge of her liability (vide plain- 
tiffs* potition of 4th August 1930) and 
thus placed themselves in a position, in 
whicli it became impossible for them to 
inoooed against the two cosliarers con- 
jointly on the basis of their original un- 
divided security. The Malias, therefore 
cannot bo heard to say either ^hat the 
ainount claimed is not recoverable from 
them or that their share of the property 
should not bo sold for its recovery. 

But it is not enough to deal with the 
(piestion as one between the mortgagors 
i)Q the one hand and the mortgagee on 
the other, because the case before us is 
one in which the rights of a third party, 
namely, the appellants, have intervened 
iuul these rights would cortainly require 
juotoction. The matters which have to 
be considered in this connexion are: 
iirstly, whether the splitting up, to 
which the appellants were not parties, 
ran be regarded as valid as against them; 
and secondly, whether the appellants’ 
light to redeem has been prejudiced by 
tiio mode in wliich the charge has been 
sought to be enforced. So far as these 
matters are concerned there is again 
some divergence of judicial opinion, but 
upon a question which does not arise in 
the present case. This conflict has been 
pointed out by Mookerjee, J., in the case 
of Mir Eumff AH Haji v. Panchanan 
('katterjee (44) at pp. 80o-6 in the 
following words: 

"To put the matter in another way, as bet- 
ween the mortgagor and mortgagee, the latter 
IK entitled to release a portion of the hyi^the- 
(^atbd property and diminish his own security to 
tlisif extent^ It is not obligator y upon him to 
t4. (1910) 15 0 W N 800*:^'6 I C 842. 
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proceed against all tho properties rateably or to 
exhaust them for tho satisfaction of his debt. 
This principle is rocognised in the cases 
Raghu Nath Perskad v. Harlal Sadhu (45), 
Kara Kumari v. Eastern Mortgage end igency 
Co. Ltd. (4G) and Krishna Ayynr v. Muthu- 
kumarasawmiyi Pillai (47). While therefore 
we adhere to the view taken in tho cases of 
Imam AH v. Baij Nath (48) and Hakim Lai v. 
Ram Lai (49), namely, that a mortgagor whoj 
has a security upon two or more properties,! 
which he knows belong to different persons,; 
cannot release his lion upon one so as to iucroasel 
tho burden upon the others without the privity! 
and consent of the persons affected: Kettlewell v. | 
Watson (50), we are of opinion that this doc-' 
trine has no application to the present case, 
whore the release took place at a time when the 
appellants had not purchased any interest in the 
mortgaged premises, and the mortgagors alone 
were the persons affected by tho release. We 
must not however be assumed to adopt the rule 
laid down by tho learned Judges of tho Allaha- 
bad High Court that such release may be granted 
even to the prejudice of persons, who had pre- 
viously acquired an interest in the mortgaged 
properties. That view is clearly opposed to 
principles of equity, justice and good conscionco, 
and though recognized in Sheo Prasad v. Behari 
Lai (51), Sheo Tahal Ojha v. Sheodan Rai (42), 
Qhafur Hasan Khan v. Muhammad Kijayat’ 
uilah Khan (52) and Ptrbhu Narmn Singh v. 
Amir Singh (58), was not adopted in Ram 
Raiijan v. Indra Narain (54) and tho case of 
Krishna Ayyar v. Muthukumarasawmiya 
Pillai (56), if it lays down a similar principle, 
cannot to that extent be supported. The con- 
trary view, which accords with tho rule adopted 
by this Court, was followed in Ponnusami 
Mudaliar v. Srinivasa Naickan (56). 

In the present case, this diversity of 
judicial opinion does not matter, for it 
cannot be said that tho burden has in 
any way been increased. The burden 
imposed is exactly proportionate in view 
of tlio terms of the lease. There may be 
dilliculty in regarding tho appellants as 
siibsoquent transferees, so as to treat 
them as standing in tho shoes of the 
mortgagor and to bind them by the 
estoppel, which arises against their trans- 
feror, Malia, because, although at the 
request of the two cosharers, royalties, 
etc., wore being separately received from 
them, the debt for tho period sued for in 

45. ' (1891) 18 Cai sad. ' 

46. (1907) 7 G LJ 274. 

47. (1905) 29 Mad 217. 

48. (1906) 33 Cal 613=3 C L J 676=10 0 N 

561. 

49. (1907) 6 C L J 46. 

50. (18S2) 21 Ch D. 685. 

61. (1902) 26 All 79=(1902) A W N 203. 

62. (1905) 28 All 19=(1905) AWN 166=2 AU 

413. 

53. (1907) 29 All 3r)9=(l907) A W N 88. 

64. (1906) 33 Cal 890=10 OWN 862. 

55. (1905) 29 Mad 217. 

56. (1908) 81 Mad 3P3. 
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the present suit was not split up until 
after the appellants came on tlie field 
and took a second charge. The position 
is that al; the date of the suit the plain- 
tift's had not received their dues for the 
period in suit from any of the two 
parties (vide para. 6 of the plaint), hut 
they chose to split up the debt in con- 
formity with the arrangeinenb which the 
parties had entered into inter se and, 
acquiescing in it instituted the suit, to 
which they made the appellants party 
defendants, on 6th August 1929 and 
thereafter accepted the six annas siiare 
of the dues from defendant 4 (vide the 
plaintill's' petition of 4th August 1930). 
The splitting up, having been subsequent 
to the charge created in appellants' 
favour, the general rule which has been 
applied to many similar cases will apply, 
namely, that the rights of persons who 
have acquired an interest in the mort. 
gaged estate, since the making of the 
mortgage, of which the mortgagee has 
notice, cannot bo defeated or impaired 
by any subsequent arraugement to which 
they are not parties; in other words, if a 
mortgagee with notice that the equity 
of redemption in a part of the mortgaged 
property has been conveyed, releases 
any part of the mortgaged estate, he 
must abate a proportionate part of the 
mortgage debt against such purchaser. 
Amongst the cases, that may be referred 
to in this connexion, may be cited the 
following: Hari Kissen Bhagat v. Veliat 
Hossein (43), Surjiram Marwari v. 
Barhamdeo Persad (57), Surjiram Mar- 
ivari v. Barhamdeo Persad (58), Imam 
AH v. Baij Nath Bam Sahu (48), Hakim 
Lai V. Bam Lai (49) and Venkata- 
chella Chetty v. Srinivasa Varada 
Chariar (4l). 

But then, it was contended, on behalf 
of the appellants, that, though they are 
entitled to a part only of the equity of 
redemption, they have an absolute right 
to redeem the whole estate. It was 
argued that, though they are owners of 
tlie equity of redemption of only a share 
in the mortgaged estate, they cannot be 
compelled to redeem tiieir share only, 
their right and obligation being to re- 
deem the whole. In support of this pro- 
position, passages from text-books have 
been cited and reliance has been placed 
on several cases, amongst which it is 

^677(i^5)TcT7337'; 
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necessary to refer to three. One of these 
cases is Pearce v. Morris (59), in which 
it was said that it cannot bo disputed 
that the owner of the equity of redemp- 
tiou of one of two estates comprised in 
the same mortgage cannot insist on re- 
deeming the estate separately, and can- 
not be compelled to redeem it separately 
his right being to redeem the whole sub. 
ject to the equities of otlier persons in- 
terested. Another case is JlaLt v. He- 
ward (60), in which it was observed fur- 
ther that such partial redemption can- 
not be allowed except as a matter of ar. 
rangemont or unless there is a special 
bargain. The third case is that of 
Huthasanan Nambudriv. Paramesivaran 
Nambudri (36), in wliich it w'as held 
that a person entitled to a pavt only of 
the equity of redemption had the riglit 
to redeem the whole, nofcwitlvstanding 
the mortgagee’s objection that he should 
not be permitted to redeem more thun 
his shave of the equity. 

The last mentioned decision lias been 
adversely commented on in Bathnn 
Mudali V. Perumal Bcddy (6l), and was 
not considered to be supported by Pearce 
V. Morris (59) and Hall v. Hefoard (60), 
upon which it purported to he based. 
The decision has been followed in two 
cases of this Court, namely, Baikantha 
Nath Dey v. Mohesh Chandra Dcy (62) 
and Protap Chandra v. Peary Mokav 
(63), in which it was hold tliat, in an 
ordinary case, the partial owner of the 
equity of redemption is entitled to re 
deem tlio wliole mortgage and there was 
no question in these cases of tlie otlier 
partial owner or owners liaving dis- 
charged their liability under the raort^ 
gage. So far as the English law on the 
point is concerned, it is not necessary to 
consider it at any length, because there 
is a pronouncemont of the Judicial Com- 
mittee in the case of Yadalli Beg \- 
Tukaram (64), which states what tlia< 
law is. [n that case 16 fields had been 
mortgaged, of which one was subsequent! v 
sold to the raspondonts and later on, 
under a consent deci'ee_ passed between 

69”. (iSeh) 6'Ch 227=39 L J Ch 342=22 '£ T l‘J0 
=19 W R 196. 
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the mortga^^ee and the mortgagor, it was 
.provided that, unless within a year cer- 
tain payments were made, 9 out of the 
16 fields including the one sold to the 
respondents should be given to the pos- 
session of the mortgagee; the respondents 
were no parties to the consent decree or 
the suit, in which it was passed and they 
sued, claiming to redeem the 9 fields. 
Tlioir Lordships said; 

“The only queslion that avisos is whethor they 
|i. e., the rospondGnts) are ontitlcd to redeem the 
whole of the 9 fields, or only the field con- 
veyed to them subject to the mortgage over the 
whole. According to the iOnglish law the rcs- 
londcn Is would have been entitled to redeem 
tbe mortgage in its entirety subject only to the 
sifcguarding of the equal title to redeem if any 
other person who had a right of redemption, a 
point wh^ch has not arisen so far in the present 
fiise. The respondents, being transferees of 
j'jirt of tl^ fccniity by Knglish law, if it ap- 
plied, would on the one hand bo entitled to re- 
deem 11)0 entile mortgage on tho' properties 
geiienilly, and coriclatively could not compel the 
mortgagee to allow them to ednom their p>art 

itself, q’hia would bo si as the rosuU of 
priiiciplo unless something h d happened which 
extinguished the uuntgage whole or in part, 
such as an exercise of a power oi sah originally 
I’fuifiimcd on the moi tgjigee bv his seem ity or 
such conduct on the (ait of the Iriinsfurees as 
would estop them fiom asserting wbat normally 
Would have been their light.” 

There lieing nothing in the Transfer of 
jl'ropeiLy Act to tlio contrary, the right 
of the appellants, ordinarily, no doubt, 
jWould he to redeem the whole, hut that 
jWould only lie so, subject to the equities 

the poisons interested. ^Fhe position 
jl'eing tJiat the owner of the six annas 
sliaro Jiad satisfied her duos in respect of 
her shaie, the practical ellcct of which 
was to oxtiiiguibli tlie chargo to that ex- 
tent, and the plaintills having, in ciiect, 
released that share from the burden of 
the charge and kept it out of the suit, 
the appellants cannot, in our judgment, 
ask for liberty to redoem that share. We 
think we sliould agree in the view ex- 
pressed in case of liathna Mudali v. 

Beddy (61), in which it was 
^aid that the question whether the Court 
will allow redemption on the whole of 
the mortgage, at the instance of a person 
entitled to a part only of the equity of 
redemption, must depend on the circum- 
stances of each case and the rights ac- 
fiuired by the mortgagee or by third par- 
ties subsequent to the mortgage and we 
Uiugt respectfully dissent from those 
eases in which it has been suggested that 
in all oircumstanoes and irrespective of 
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any considerations, the right as well as 
the liability of the owner of a part of the 
equity of redemption is to redeem the 
whole. And wo agree with the observa- 
tions of Sadasiva Ayyar, J., in that case 
to this extent : that, in our opinion, no 
distinction in this respect need neces- 
sarily be made between cases where the 
mortgage is split up : (a) by the mort- 
gagee releasing certain of the properties 
or a certain share of the properties com- 
prised in the mortgage ; (b) hy himself 
purchasing a portion of the joint property; 
and (c) by the joint owners of the equity 
of redemption effecting a partition of 
their properties either by motes and 
hounds or hy agreeing to hold the pro- 
perty in common in definite shares in- 
stead of jointly. 

Lastly, it has been contended that the 
plaintiffs are not entitled to a personal 
decree against the appellants. The judg- 
riiont of the Court below is explicit that 
the plaintiffs did not claim such a decree 
and vve do not see that any such decree 
has been passed. But the Subordinate 
Judge appears to have made defendants! 
to 8, 3 ka, i. e., the appellants and No. 5, 
liable for Its. 2,010-2-0 as costs payable 
to tbe plaintifls. We see no justification 
for this order in so far as it is against 
the api)cllants and defendant 5. This 
portion of the decree therefore will be- 
set aside. The result is that the appeal 
will succeed only to tlio extent indicated 
above and the rest of the decree passed 
by the Court below will stand. The ap- 
pellants will get their costs from the 
plaintilTs-rospondents, the whole of their 
costs for the paper book and a hearing- 
fee as on the amount of their success, the 
same being assessed at 10 gold mohurs. 
Other parties will boar their own costs in 
the appeal. 

K.s. Appeal partly allowed. 
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Mlikrhji and Ouha, JJ. 

Gopal U her a — P I ai n t i ft* — A p pe 1 1 an fc . 

v. 

J5. N. By. Co. Ltd. — Defendant — Res- 
pondent. 

Appeal No. 36 of 1929, Decided on 10th 
February 1932, against original decree of 
Sub-Judge, 4th Court, 24-Parganas. D/- 
15th November 1928. 

(n) Damagea—Suit for— Work dona against 
railway company — Defendant not producing 
relevant material for ascertaining measure- 
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ment—Plaintiffi claim will not fail for mere 
qon'proof. 

The tulc that iu a Buit for work done by a con- 
tractoV against his employer it is for the plain- 
tiff to prove his claim and if the evidence ho has 
called for the purpose is not reliable he can get 
nothing beyond what the defendants have ad* 
milted can hardly be applied to a case where the 
defendant is a railway company and the defen- 
dant’s measurements were not properly made 
and the defendants have not been able to pro- 
duce all relevant materials iu connexion with 
the measurements they made. [P 167 G 1] 

(b) Damages— Suit for — Claims for work 
done and reimbursement for expenses incur- 
red for being ready for other promised work 
are maintainable— Contract Act (1872), S. 73 
— Civil P. C. (1908), O. 2, R. 3. 

In a suit by a contractor against a railway 
company, the claim was based on two distinct 
causes of iiction; one was founded on the original 
contract for which the claim was for price of 
work done and the other founded on a promise 
for other work and a requisition in :onnexion 
therewith under which the plaintiff was to main- 
tain an efficient staff in order to comply with 
which ho had^to incur expenses and for which ex- 
penses ho claimed to bo reimbursed by way of 
compensation. 

Held : that so long as the damages claimed 
are not regarded as damages for breach of the ori- 
ginal contract, but as compensation for loss in- 
curred by reason of the plaintiff having had to 
arrange for the new work that was promised, the 
said claim would not be obnoxious to the claim 
for the price of the work done under thejoriginal 
contract. [P 1G8 C 2] 

(c) Civil P. C. (1908), O. 41. R. 22~Decree 
for damages —Only one party appealing — 
Damages regarding one item liable to be en- 
hanced may be set off against another liable 
to reduction if items arise out of same cause 
of action. 

In an appeal against a decree for damages, even 
though some particular item or items in an ac- 
count may be found by the Court of appeal 
against the non-appealing respondent, and on 
that footing the amount for which a decree has 
been granted by the lower Court may have lo be 
enhanced, still the decree might be supported by 
showing that in respect of some other item the 
Court below made a mistake. But this rule does 
not apply to decisions founded upon different 
rights or causes of aciion: AIR 1927 Mad 801, 
Rel on, [P109C23 

(d) Civil P. C. (1908), O. 41, R. 33-Ap- 
plicability and scope. 

The terms of 0. 41, R 33, ore very wide and 
t^e rule should bo cautiously applied and only in 
cases whore but lot recourse to it the ends of jus- 
tice would be defeated: 48 1 C 78, Ref. [P 169 C 2] 
Bupendra Kumar Mi tier and Pro- 
matha Nath Mitra — for Api) 0 Uaiit. 

Bergram and Prosanta Bhisan Gupta 
— for ilespondent. 

Judgment. — This is an appeal by the 
plaintiff whose suit for price of work 
done and for damages, together with in- 
terest, has been decreed in a modified 
form against the defendants, the B. N. 
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By. Co. Ltd. The plaint is not quite 
artistically drawn, but the plaintiff’s 
case, put quite shortly, was as follows: in 
February 1920 the defendant company 
gave the plaintiff contract work in con- 
nexion with the construction of the Tal- 
char Coal Field Railway for a portion 
designated as from chainage 314 to 330; 
that the plaintiff commenced work under 
the contract and continued to do so till 
lltli September 1924; that before the 
date last mentioned the work from chain- 
age 324 to 330 was ’suspended pending 
decision of a proposed change in the 
plan; that by that date the earthwork in 
chainage 314 to 3L5 had beoh almost com- 
pleted, while that from chainage 315 to 
321 had 'been partially completed, the 
total work done in chainages 314 to 324 
being two -thirds of what had been pro- 
posed; that on the said 11th September 
1924 the defendants stopped the work 
which the plaintiff was doing, but at the 
samo time required him to maintain an 
efficient arrangement so that, when ne- 
cessary, ho might resume tlie work or 
take up any other work that might ho 
given him in substitution; and that by 
the end of December 1924 the defendants 
asked the plaintiff to discontinue tho ar- 
rangement and thereafter finally ciiu- 
colled the contract. Tho suit was insti- 
tuted oil iRth August 192(). Tho claim 
was laid at Rs, 42,000 odd after de- 
duction of payments whicli the plaintiff 
had received. Tho work which the plain- 
tiff did, fell under three categories, viz. 
earthwork, bridgework. and buildings 
and miscellaneous work. The rates for 
the different items of those works wore 
scheduled in tliree contracts, viz. Kx. A, 
Ex. A (l) and Ex. A (2) respectively, and 
the plaintiff also claimed that in respect 
of certain matters there were moditica 
tions or variations made subsequently on 
his representation. 

In the written statement filed on he 
half of tha^ defendants many of tho ullc 
gations in the plaint on which the de- 
fendant’s liability was founded were de- 
nied, and appended thereto were three 
schedules which show at a glance on 
what points the parties differed on the 
question of measureroents, rates or ac- 
counts. Some of the statements con- 
tained in the written statement are not 
quite accurate: the Subordinate Judge 
has pointed out in what way they are 
wrong, and nothing has beeq said before 
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u 9 to challenge the correctness of these 
findings. It was pleaded that the plain, 
titf could legitimately get Rs. 2,221 as 
his dues for works done. A further am. 
ount of Rs. 2,074.4.0 was afforded on the 
ground of alleged loss duo to stoppage of 
work, etc., but without prejudice. The 
Subordinate Judge was of opinion that 
the plaintiff was entitled to those two 
amounts, viz. Rs. 2,221 + Rs. 2,074-4-0 
■■ Rs. 4,295-4-0, and allowing a further 
amount of Rs. 3,172-13-0 on certain 
heads gave the plaintiff decree for 
Rs. 7,468-1-0 with costs in proportion to 
his success. 

The conteiltions urged on behalf of the 
appellants fall under certain specific 
heads and it will be convenient to deal 
with them separately item by item. We 
first of ^all take up the main item of 
work, i. e., earth work in Sch. A to the 
plaint. (The judgment after considering 
the evidence on record and finding tliat 
no reliance could be placed on the 
moasuromonts produced by either party 
proceeded.) in this unsatisfactory state 
of things it is not <iuito easy to determine 
liow the case is to be decided. Hero wo 
cannot follow the rule which Mr. Tul- 
loch suggested in Rx. 8, to which refer- 
ence has already been made, and say that 
tlic quantity claimed by the contractor 
should he paid, because we are of opinion 
jthat the plaintiff’s claim is not a genuine 
*one. One view that may be taken is that 
lit was for the plaintiff to prove his claim, 
and if the evidence ho has called for the 
■purpose is not reliable he can get noth- 
ing beyond wJiat the defendants have ad- 
'mittod. Rut this rule can hardly he ai)- 
pliod to a case whore, as here, the dofen- 
|r| ants’ measurements wore not propeidy 
Imade and the defendants have not been 
able to produce all relevant materials in 
connexion with the measurements they 
made. Mr. Austin's evidence makes it 
perfectly plain tliat the Railway Hiigi- 
noers have a double duty to discharge: 
they have to see to the interest of their 
employers and they have a further duty 
to the contractor and see that the latter 
is satisfied that his just dues are paid. 
Consequently once the measurements 
made by the defendants are considered 
unsatisfactory the contractor’s claim ac- 
quires a good deal of strength. The 
qi^estion is to what extent can we or 
should we accept the plaintiff’s case. 

There are two facts established upon 


the evidence about which there can 
hardly be any doubt or dispute. Ona 
such fact is that the plaintiff was not 
satisfied with the measurements as re- 
gards the banks, while he readily agreed 
to those as regards most of the cuttings. 
His conduct in referring to sign the 
measurements, his complaint to Mr. Tul- 
loch and to the Agent [vide Ex. Band 
Ex. H (12)], his insistence in getting Mr. 
Tulloch and the other high officials to 
the spot to look into his complaint, are 
matters which point unmistakeably to 
his having entertained a genuine griev- 
ance. On the other hand there is not 
the faintest doubt that his allegation 
that he iiad completed two-thirds of the 
entire work and that 

the defendants did not take the measurement 
at the proper time when he told them to mea- 
sure the banks and three Jacs eft. of earth was 
thus washed away in all " 

is a myth. The porrospondence to which 
reference has already been made estab- 
lishes beyond doubt that he was not 
particularly anxious to have his works 
measured and that, in fact, it w^as with 
some difficulty that the defendants could 
got him to dress up the banks and make 
them ready for measurement. The story 
of so large a quantity of work having 
been washed away W'as in our judgment 
an invention resorted to because the 
plaintiff knew that he w^ould not bo able 
to support his claim on the spot at least 
to that extent. From the claim ho put 
forward that quantity must be excluded. 
As regards the rest it is not possible to 
arrive at any conclusion with any degree 
of mathematical precision. But regard 
being had to the fact that tlio defen- 
dants in whom the duty lay of making a 
proper raoaBuroment have not been able 
to place before us such first-hand 
materials as would have satisfied us 
that these measurements were right, 
and as it is not possible at this distance 
of time to re-measure the work wo thiuk 
we ought to allow the rest of the i»lain- 
tiff’s claim. (The judgment then con- 
sidered the plaintiff’s claim witli regard 
to rates, classification, rates and stores 
recruiting and fuel charges and cost of 
building oooly sheds and proceeded.) So 
far we have dealt with the part of the 
plaintiff’s claim under Sch. A to the 
plaint which relates to prices for work 
done. We have now to turn to the plain- 
tiff's claim under Sch. B to the plaint. 
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i. e., under the head of damages, Mr. 
pagniin, appearing on behalf of the ros- 
pondgnts has complained, and in our 
opinion rightly, that from a perusal of 
the ])laint it is not easy to ascertain 
what is the contract or whether it is one 
contract or more, or whether the plain- 
tiff has sued on their basis or ‘for their 
breach. He has contended that if an 
employer prevents comiiletion of the 
work given to a coi)tractor, and if the 
work is only partially completed the con- 
tractor may sue for damages or he may 
treat the contract as at an end and may 
sue for price of the work done, but 
that tliese are only alternative remedies 
and lie cannot have both. He has cited 
the following passage, in support of his 
contention, from Hudson on Building 
Contracts, Edn. 4, Vol. 1, p. 495 : 

“ Where the emplo}er prevents completion, 

Oj g., in the case of wrongful forfeiture, or of 
the builder being ejected from the site the huil- 
dir may sue for breach of contract. If the buil- 
der has done nothing the measure of damages is 
the loss which Jio would otherwise ha\o earned 
on the principle involved in Jnchbnld v. W'ea- 
tern NeHyherry Coffee Co. (1) and see Mas- 
ter ton ^ V. JJrooKiyn Corporatim (‘J). If the 
work is partially completed the measure of 
damages is the contract price, deducting there- 
from W’hat it would have cost to complete the 
work when it was slopped. But instead of suing 
for damages the builder may, at his option, 
treat the special contract as at au end, and sue 
for the value of the work actually done and of 
the material supplied, or he may sue altcrna' 
lively for damages or for the value of Iho work 
and materials : Mayne on hamnge, I lanche v, 
Colbmn (S), rnckett v, Badger (4) and Ledger 
V. Slotvey (6), p. 463.” 

It seems to us that the plaint, thtJiigh 
very clumsily drawn, need not neccs- 
Sttrily be read as laying a claim for price 
of work done and also for daulag^^s under 
one and the same contract. The con- 
tract in the present case was only a con- 
tract as regards the rates having regard 
to the kinds of work that were to be done 
and did not fix tlie work itself as lying 
within particular chainages ; it gave the 
defendaht tlie right to'^ stop the work 
with 10 days* notice ; and it was open 
to the defendants to call upon the plain- 
tiff to do any substituted work in the 

1. (1^04) 17 C B (n.s.) 738=13 W R 96^1 
L T 345=10 Jur (n. h.) 1129=34 L J C P 
15. 

9. (1845) 7 Hill (n. y.) 16. 

8. (1831) 8 Bing 14=1 M & Scott 51=6 Carr 
dsP 58. 

4. (1866) C B N S 296. 

6. (1904) A C 442=78 L J P C 82=20 TLB 
597=58 W R 181=91 L T 211. 
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place of the original one. The true view 
to take of the plaint is that it combines 
two distinct. causes of action ; one foiin-i 
ded on the original contract for which 
the claim was price of work done, and 
the other founded on a promise for other 
w*ork and a requisition in connexion 
thsrewifcli under wliich the plaintiff was 
to maintain an efficient stiill in order to 
comply with which h(3 had to incur ex- 
penses and for which expenses he claimed 
to be reimbursed by way of compensa- 
tion. So long as the damages claimed 1 
are not regarded as damages for breach! 
of the original contract, but may be 
treated as compensation for loss incur- 
red by reason of the plaintiff having had 
to arrange for the new work that was; 
promised, the saitl claim would not be 
obnoxious to the claim for the price of 
work done under the oiiginal contract. 
Judged by this test the first alternative 
claim for Rs. 3,(J00 for “loss of profit 
over remaining work” can not possilily 
stand, and it has not been jiressed be- 
fore us. As rogaids Rs. 4(10 for costs of 
implements and Rs. 200 for eosttif build- 
ing slied that too bavc been abandoned, 
obviously because such a claim has no 
legs to stand ii]>on. The remaining items 
canvasscfl before us are the following : 


1. Adviinrp lost upon fiibour : 

8 Mivoiis at silo. R.s. 800 

160 foolios at site. „ 1,600 

ICO coolios abn-ad (being recrui- 
ted). „ l.OCO 

2. Cosl.s of Staff : 

2 agents at Bs. 60 for 4 months 
from September 1924 to De- 
cember 1924. ,, 400’ 

2 servants at Rs. 35 for Ditto. ,, 120 

3. Damages for unemployment. 

Of the plaintiff as hn had to wait for 

six mouths at Rs. 500 per mouth. ,, 3,0C0 


All these items in I, 2 and 3 are, ac- 
cording to the plaint, claims for damages 
on the footing of the men concerned 
being detained at the spot by reason of 
the alleged requisition of the defendants 
that the plaintiff was to remain in readi- 
ness for the work that was promised in 
substitution. Regarded as a claim for 
damages on the ground of the defendants 
not having given him the substituted 
work which they promised we do not 
think the plaintiff has really any case. 
The promise was a purely gratuitous one, 
made only for the plaintiff’s benefit, and 
Mr. Mitter who has placed the plaintiff^'s 
case before us with great ability and 
care has not been able to lay his finger 
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on any material which would go to sug- 
gest that the plaintiff was called upon 
to maintain any staff or incur any ex- 
])onse8. Such a claim in our judgment, 
is entirely unsustainable. Ihit the Sub- 
ordinate Judge has given the plaintiff a 
decree for a certain amount on these 
lieads and wo J)avo therefore to examine 
Jiis grounds for liis doing so. 

The judgment of the Suhordinato Judge 
on tlie question of damages is faulty. Ho 
lias treated the question of damages as 
if it arose both on account of hreach of 
the original contract and also on account 
of nonfuHilmenl of the promise for sub- 
stituted worlv that was made. He held 
that so far as keeping masons, recruiting 
coolies and maintaining a staff was con- 
ct3rne(l,thc story was in llie main untrue 
and ori^ the w<‘ckly statements, Kx. .1 
series, lie held 1 hat the men who wore 
there were not sudicient to ciunjihde the 
diossing of the hanks in order t>) get 
thorn ready for ineasuiement. Ho found 
however tliat the defendants had ofl'ered 
t.o pay Bs. 5ol)-7-0 as damages for sudden 
stoppage of woi'k, and being thus luisled 
into thinking that a (daim (nr damages 
on tiuit ground was maintuinahlc he 
went into thcMiuostion as to what should 
he the nieasui’o of siudi damages. He 
found that the plaintiffsaceoiints showed 
tliat the jilaintilT had advanced Bs. 3,000 
or a little less wliieh ho had not been 
ahle to I'i'covei*. It would appear from 
wliat he lias said in his judgment tliat if 
the old work liad not been stc'pped or if 
any substituted work had been given the 
jilaintiff eould Jiave recovered ilie ad- 
vances. He .seems further to Jiave lieen 
of the opinion that if this loss was taken 
into consideration in making the classic 
lication and Bs. 10-8-0 liad been allow’ed 
as the initial rate for the chainages for 
which the said rate was claimed, the 
plaintiff would have got an additional 
sum of Bs. 2,887-12-0 w'hich is very nearly 
what the plaintiff alleged lie had lost 
upon advances on account of labour. He 
therefore allow’ed Bs. 2,887-12-0 on tlio 
ground of damages in theplaceof Bupees 
659-7-0 which the defendants had offered. 
As already observed this part of the 
Subordinate Judge’s judgment cannot be 
supported, at least not on the ground on 
which it was based. But. w^e have already 
saij that the learned Judge was not 
entirely to blame for it; because it does 
not appear to have been urged before him 


that an alternative claim for damages 
for stoppage of work was not maintain- 
able along with a claim for price of work 
done, and also because an offer to the 
extent of Bs. 559-7-0 on account of such 
damages was made by the defendants 
themselves. We have been asked by 
Mr. Bagram to hold that this claim for 
damages has been wrongly allowed. 

The defendants have not filed any ap- 
peal from the decree of the Court below 
and have not even preferred any cross- 
objections to the plaintiff’s appeal. Mr. 
Bagram has relied upon the words of 
0. 41, B. 22 and 0. 41, B. 33 for his 
contentif)n that it is open to us to con- 
sider the validity of the judgment in so 
far as it has dealt with tlie question of| 
damages. His contention in substance 
is tliat even though some particular item 
or items in nn account may be found by 
the Court of appeal against the respon- 
dent and on that footing the amount for 
which a decree has been granted by the 
lower Court may have to bo enhanced,! 
still the dt?cree might l)f3 supported by 
sliow’ing that in respect of some other 
item the Court lielow made a mistake.- 
We think this contention is sound sub-' 
jeot to the qualification that the rule 
does not apply to decisions founded upon 
different rights or causes of action. We 
are in agreement with the interjiretation 
put upon. O. 11, B. 22 hy Srinivasa 
Ayyangcir, J., in tho ca'^e of Srirunga 
Thathachartit v. SnTn'vasa Thathachria 
((i) in whicli he held that under B. 22 
it is not open to a respondent to have 
adjudicated hy tho apjielJate Court rights 
or causes of action which have been 
decided against him in tho Court below 
and in respect of which ho has filed no 
appeal or momorandiim of objections. As 
regards 0. 41, B. 33 we think it would: 
be enough for us to say that thougli the; 
terms of the rule are very wide, the rule 
should bo cautiously applied and onlyj 
in cases where but for recourse to it the 
ends of justice would he defeated : Shtl>' 
Chandra v. A, C. Dulcken (7). 

Tn tho present case the claim for 
damages that has been allowed hy the 
Subordinate Judge, thougli it is uusup- 
portable in law as a claim for damages 
for breach of a contract, cannot be re- 
garded as unjust on its merits, seeing. 

~6.~A I B 1927 Mad 801=104 I C 472=60^ 
Mad 866, 

7. (1916) 48 1 0 78. 



170 Calcutta Ram Singh v. Century Insurance Co. liTD. 1933 


that in the opinion of the learned Judge 
.the plaintifT was put to loss and this loss 
was not sufficiently taken into account 
>in making the classification. Though we 
are not prepared to roly on the account 
filed by the plaintiff it is more than clear 
to our minds that the plaintiff had made 
a bad bargain in going in for this con- 
tract. The insistence with which he 
^claraoured for higher rates for tlie hard 
soil before all the superior authorities 
concerned is a clear indication that he 
had incurred some loss, no matter through 
wliose fault or in whatever way it may 
have happened. He had worked well and 
was in the good books of the defendants 
as appears from the letters already ro- 
■ferred to. He did not liesiiate to forgo 
all his prospects by taking recou*'se to a 
devise to hoodwink Mr. Bennett, if only 
Tto got a better classification in order to 
he able to recoup himself as appears from 
the letter Ex. 4 (b). In his letter 
Ex. 4 (m) to the Deputy Chief Engineer 
he complained that he had made ad- 
vances to coolies to the extent of Rupees 
‘2,000 but that the coolies had absconded. 
The railway authorities themselves con- 
sidered him as somewhat hard hit or else 
they would scarcely have offered him 
flome compensation for stoppage of work. 
We are therefore unable to regard the 
decree for damages which the Subordinate 
Judge has made as calling for our inter- 
ference even though such interference 
would bo warranted by R. 33, 0. 41 of 
the Code. There remains now only the 
•question of interest, which is the claim 
under Sch. C to the plaint to be con- 
sidered. 

Interest , — We see no reason to differ 
from the view' which the Suboi'dinate 
Judge has taken of this matter. The re- 
«ult is that in our opinion the appeal 
should bo allowed in part, the decree 
passed by the Court below being enhanced 
by Jis. 1,912-8.0 + Rs. 131.1'2-0=2.044.4.0 
As regards the costs of this appeal in 
view of the highly inflated claim which 
the appellant made, we would allow him 
only the paper- book costs and Rs. 100 
as hearing-fee, 

M.N. Appeal partly allowed. 
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Rankin, C. J. and C. C. Ghose, J. 

Bam Singh — Plaintiff — Appellant. 

V. 

Century hisurance Go. Ltd. — Defen- 
dants — Respondents. 

Appeal No. 30 of 1932, Decided on 
13th July 1932, against original decree 
of Buckland, J., D/- l/5th January 1932. 

Insurance — Fire — Renewal it fresh con- 
tract — Property burnt between date of ex- 
piry and date of renewal — Company is not 
liable. 

A torm of a fire insurance policy was as fol- 
lows : “ The company hereby agrees with the 

iniurcd that if, after payment of the premium, 
the property above described shall be destroyed 
or damaged by fire, or lightning at any time 
between 3rd November 19^27 and 4 o’clock in tho 
afternoon of 3rd November 1928, or during any 
Bubsoquent period for which the insured shall 
pay to the company and tho company^ shall ac- 
cept tho sum required for the renewal of tho 
policy, the company will pay or make good all 
such loss or damage.” Tho policy was renewahlo 
but was not renewed before its expiry. Premium 
for renewal was sent on 18th November and was 
received and accepted on 26th November. The 
property was destroyed by fire on 20th Novem- 
ber. Claim was sent on 22iid November and 
received on 28th November when tho company 
intimated that it cancelled the renewal. In a 
suit by the insured : 

Held : that the renewal of a policy is a fresh 
contract dating back to the date of the expiry of 
tho original contract and the acceptance of the 
premium on the 2Hlh being under a mistake as 
the property was non-existent on that date tho 
transaction of renewal was void and the com- 
pany was not liable : Pritchard v. Merchants & 
Tradesmen Mutual lAJe Insurance Society^ 
(1858) 27 LJ, PC 1G9, HeL. on. [P 176 (i 1] 

L. P. E, Pugh and Shekar Lose — for 
Appollant. 

S. N. Banerjee and J , C. Sett — for 
Respondents. 

Buckland, J , — The plaintiff in this 
suit claims to recover the sum of Rupees 
20,000 together with interest and costs 
under a policy of insurance against loss 
by lire being No. 1260486 issued by the 
defendant company on 2Gth November 
1927 in respect of building No. 57, Ah- 
botabad Cantonment, whicli was des- 
troyed on 20th Noveiiihor 1928. The 
policy, as stated, was issued on 2r)th 
November 1927 and insured 'the plaintiff 
in the sum of Rs. 20,000 against fire in 
respect of the building owned by him ‘at 
Abbotabad for one year from 3rd Novem- 
ber 1927 to 3rd November 1928, upon 
which date the .policy is stated to be 
renewable. On 20th November 1928 the 
premises insured wore oompletely des- 
troyed by fire, but on the 18th the plain- 
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tiff had posted to the defendant com- 
pany a cheque for Rs. 85 on account of 
the renewal premium. Actually the 
:imount of the renewal premium was 
Fis. 100, but he was allowed a discount 
amounting* to Rs. 15 hy reason of which 
the company, on receipt of the cheque 
on l26th November 1928, sent him two 
receipts, one for Rs. 85 and another for 
Rs. 100 formally renewing the policy. At 
tliat time the company had no knowledge 
of the fire, and a letter informing them 
as to the fire was despatched on 22nd 
and received on 28th November. This 
appears from a letter written by the 
company hearing the latter date in which 
they confirmed as follows a telegram sent 
to the plaintiff on the same day : 

Renewal receipt No. 88 under policy 
No. 1200^80 for Ra. 20,000 covering 57 canton- 
ment hereby withdrawn and cancelled stop 
premium of Rs. 85 beiug returned to you stop 
our letter of 2Cth Novoiiiber and enclosures are 
also hereby withdrawn and cancelled stop letter 
follows." 

Summarizing tlio position the insured 
sent l\id clietiuo in renewal of the 
policy before the lire ; the company for- 
mally renewed the policy in ignorance 
of the lire ; subsequently on learning 
of the fire tlioy purported to withdraw 
and cancel the renewal rooeijit. For 
the piesent purpose it is not ''suggested 
that tiio plaintiif ought to have in- 
formed the company of the fire before 
the company could post the lenewal re- 
ceipt, nor for the present jiurposo has it 
boon suggested that everything was 
otherwise than perfectly bona fide. T say 
“for the present fiurposo” because though 
three issues were submitted and accepted 
I have been invited by learned counsel 
on both sides first to try issue las it may 
determine the whole suit. The issues are 
as follows : U) the policy in force 
on 20th November by reason of tlio pay- 
ment and acceptance of the renewal pre- 
mium on 26tli November ? (2) Was the 

renewal of the policy, if any, procured 
by fraudulent coiicealiiiont of the fact of 
the destruction of the risk by the plain- 
titr ? (S) Did the plaintiff commit any 

breach of condition of the policy as al- 
leged in para. (5 of the written state- 
ment. At the Fiearing Mr. Banorjee for 
the company stated in relation to issue 3 
that he would confine himself to the 
particulars given in paras. 6 (i), 6 (ii) b, 
G viii) and 6 (v) of the written statement. 
Before considering the question to bo 


determined I should state that neither 
side wdshed to call any oral evidence nor 
has the evidence taken on commission 
been referred to and I gave every oppor- 
tunity to tender any documentary evi- 
dence which it was desired to use. I have 
been informed that all material docu- 
mentary evidence has been exhibited and 
it consists exclusively of the very few 
documents to which I shall have to refer. 
I further wish to draw attention to the 
letter of 28th November 1928 from the 
company to the plaintiff which says : 

As the fire is stated to have taken place on 
the 20th instant we are not liable as we had 
clearly intimated to you in our letter of the 
14th idem that \vc would not cover the risk un- 
til we receive your further instructions which 
did not roach us until the 2nth instaut." 

On my drawing Mr. Banerjee’s atten- 
tion to this passage, he said that nothing 
turned upon it, and ho did not desire to 
go into any question which that para- 
graph might be considered to have fore* 
shadowed. The contention advanced on 
behalf of the plaintiff which purports to 
be expressed in issue 1 and to which -no 
objection has been taken, even if the 
point has not been expressly pleaded, is 
that actually there was no renewal; that 
the word “ renewal is really misused 
in the policies, that under the policy it- 
self the plaintiff was continuously in- 
8ur<id until and by reason of the renewal. 
This is based upon the clause of the 
policy which runs as follows : 

" The company hereby agrees with the insured 
(but subject to the conditions printed on the 
back of this policy, and to any other conditions 
thereon otherwise exprossed) that if, after pay- 
ment of the premium, tho property above-des- 
cribed.or any part thereof, shall be destroyed or 
damaged by fire or lightning at any time between 
3rd November l‘J27 and 4 o’clock in the after- 
noon of .Srd November 1928, or during any snbso- 
queut period for which the insured shall pay to 
the company, and the company shall accept the 
sum required for tho renewal of this policy, the 
company will pay or makegood all such loss or 
damage etc." 

Tfc is submitted that though the policy 
might lapse, aud indeed would have 
lapsed and come to an end on 3rd Novem- 
ber 1928, if cither tJ )0 insured Jiad de- 
clined to renew or the company had re- 
fused to accept his premium nevertheless 
it continued to have effect until the 
matter of the renewal was determined 
one way or another and that, in that 
view tho i)olioy was for a year or a “sub- 
sequent period." if that is the correct 
construction of the document it is con- 
tended that tlie plaintiff was insur 0 <l at 
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the time of the fire, and that it was not 
open to the defendant company, on learn- 
ing of .the fire after the policy had been 
renewed, to withdraw and to return the 
premium. On the other side it has been 
artiuod for the company tliat the policy 
was for one year, but that it could be 
revived upon iiayinent and acceptance 
of the renewal premium wliich must be 
taken to be subject to the continued exis- 
tence of the subject— matter of tbe policy, 
and that tlie company ^^a8 entitled to 
withdraw and cancel the renowal, the 
property having Ijcen dcstroyerl before it 
received the premium and issued the re- 
ceipt. 1 Juivo boon referred to passages in 
several text-books includinj* Lord Hals- 
hury’s Laws of Enj^land, Vol. 17, 520, 
in which the learned author sets out the 
follow passa^^o : 

‘ ‘When the policy provides that there slinll 
be no insurance until the renewal premium has 
been accepted by the insurance otlice, and a loss 
accrues during the 15 days and before paymeut 
of the prcniiuni it seems that iu the absence of 
any condition so framed as to show a contrary 
intention, the insured i.s not entitled to recover.'’ 

The iiolicy with which this suit is con- 
cerned does not provide totis in *vevhis* 
that there shall be no insuran(‘e until the 
renewal premium has been accepted by 
the insurance olfice as Mr. Pugh has been 
careful to point out, for such a provision 
would cut the ground from beneath his 
feet. Put it is a matter for considoration 
whetlior the terms of tliis policy do not 
come to the same thing in that, tiie word 
“or" being used disjunctivedy, the clause 
contemplates not a continuing peiiod in- 
definite in length, bub two periods of 
wliich the first ends on 3nl November 
1928 after wbicli the next jieriod begins 
during which the policy holder will not 
bo insured until the renewal premium 
has been paid and accepted. Two cases 
are refeired to under the passage quoted 
and indeed a considerable number are 
cited in tJie text-books quoted. I have 
invjted learned counsel for tlio company 
to cite the authorities themselves, hut he 
has assured me that after having read 
them all, none would furnish any assis- 
tance except one to which I shall refer 
presently. I am also referred to a well- 
known authority on the law of fire in- 
surance (Bunyan's Law of Fire Insurance 
6th Fdn., 211) wiiere the following 
occurs: 

“If the premium is not paid within 15 days 
and the fire occurs, the acceptance of the pre- 
mium by the office in ignorance of the disaster 


will not revive the policy. If neither party 
wore aware of the fire unless there was express 
agreement that the insurance should date back 
by the ifisertiou of some words equivalent to 
“lost” or “not lost,” it would be open to tho 
office to contend that the acceptance of tho 
premium being for the renewal of the insurance 
assumed that the subject-matter of the insu- 
rance continued to exist.” 

Passages have also been read from a 
recent edition of tho well-known book 
on fire insurance by Wolford and Otter 
Barry, 3rd Edn., 181, where among 
others occurs the following: 

‘ The effect of tho revival is not to continue 
the contract formerly existing, but to establish 
an entirely now one. Jf therefore a loss lias 
already happened without the knowK-dgo cither 
of tho insured or the iusurors the revived policy 
will not, oven if aiue-dated to the dale at which 
the foimcr policy expired, bo treated as appl)iiig 
to .such loss unless it is clearly the iutcrition of 
tbe pHiiics that it shall do so.” 

I ohaorve that eatlicr tho learned 
author discusses two opposite views ox- 
prossod as to tho icnuwal (d a policy, 
whether it is a fresh conti act or whether 
it is a continuing cniitraet relating hack 
to tho original policy, and not a fresh 
one, and writes ,tluit the \ic!W as to tbe 
renewal of afire policy being a frt’sli con- 
tract appeuus to ii(*. corr(‘ct, and if this is 
so it should dispose of Mr. Pugh’s point, 
hut oliviously tho terms ol tho ])ohc.y 
shouhi be considorerl in each case. I 
will now' consider Pritchanl v. il/cr- 
chants and Tntdrsmen Mutual Lift* In- 
,sura?icf Society (1), the only authority 
cited in the course of the argument and 
one to wliich constant reference is to bo 
found in the le\t-l)Ooka. lliat was a 
Jiifc Insurance case and by I lie policy 
the premium had to ho paid on or before 
tbe ]3th- October in every year during 
the life insured. It was provided that 
the x*olicy sliould he void if tho ijromium 
was not paid within 30 days after it be- 
came duo, but it might he revived within 
three calendar months on satisfactory 
proof of the health of tho insured. It 
appears tliat tlio person wJioso life was 
insured died on 12th November 1855, 
and on 15th November 1855, that is,, 
more than 30 days from the due date for 
payment of the premium, but within 
three months the annual i)reniium was 
paid and the company gave a renewal 
receipt, neither the plaintiff nor the 
defendant being aware of the fact that 
the person insured was already dead. 

' l” (1858) 27 L J O P 169=8 0 B (n.s.) 622=i 
Jur (n.B.) 807=6 W B 840. 
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The question was whether in such cir. 
euinstances the sum assured was recover, 
able from the insurance company. The 
learned Jud^’es all agreed that the plain, 
till was nob entitled to recover. Wil- 
liams. J.. observed that the payment was 
void and inelfectual as it was made and 
received on the implied understanding 
on both sides that the insured was tlion 
alive. Crowder.,]., said that the pre- 
mium was accepted under mistake, and 
the transaction was altogetlier void. It 
is contended that fclie case is materially 
dilTorent because tlie policy was to bo 
voi«l if the premiums W(3re not paid by 
the due date tliouglj it could be revived 
svithin a certain period, whereas in this 
particular case the policy continued to 
1)0 operative. 'I'liat appears to me to bog 
the question. IC this policy does run on, 
as Mr.* Pugh exjjrossed it, then the 
jmattor is not oj)en to furtlier argument, 
but it appears to ino tlie more correct to 
Isay that the renewal of a policy is a 
jfresh contract dating hack to the tlato of 
tlie expiry of tlifi original contract. 
Pili'hanl V. Mn^'hantii lusaranct: So- 
cii*ty (l)is not on all fours with tl)e case, 
but it appeals to me that tlioro are ])rin- 
oiples undei lying it w'hich make it appli- 
calde. The passage which makes most 
appeal to me is that to ho found at the 
conclusion of the judgment of Crow- 
der, J., where ho ohsorvos that: 

“tho comiLioii rionso of Mic Jiiattei.’ is ciitiroly in 
favour of Ibc dcfoml.iiit. They accej)tcd the 
premium under a inistik'<3, and the lr<iusactioii 
is altogetlicr void.'' 

Tliore is no question in this case of 
mistake in the technical sense, hut the 
common sense of the matter must be that 
the company would not have accepted 
the premium had they known that the 
loss had already occurred. They would 
Jiave lieen entitled to decline it in any 
case, and can it therefore be said that 
having accepted it in ignorance of the 
fire they arc bound by the terms rd the 
policy to pay on a loss W'hich had already 
occurred wlien they accepted it? 1 find 
it impossible to accept this view on any 
reasonable basis and, for the reasons 
stated, it appears to me that the conten- 
tion of the defendant company is correct 
and that the suit must lie dismissed with 
costs. 

Bankin, C. J. — This is an appeal from 
tlA judgment and decree of my learned 
brother Buckland, J., who dismissed the 


suit of the plaintiff whereby he claimed 
Rs. iiO.OOO upon an Insurance Palisy 
issued by the defendant company against 
risk of fire in respect of certain premises 
of plaintiff No. 57 Abbotabad Cantonment 
in the North-western Provinces. The 
policy was originally issued on 3rd 
November 1927. The number of the 
particular policy with which we are con- 
cerned is 12G018G. We have boon re- 
ferred to the terms of the policy which 
for the present purposes are as follows: 

“Tho company hereby agrees with the iu- 
surod that if, afterpayment of the premium, 
the property above described, shall bo destroyed 
or damaged by fire or lightning at any time 
between 3rd November 1927 and 4 o’clock in the 
afternoon of 3rd November 1928 or during any 
subsequent period for which the insured shall 
pay to the company, and the company shall 
accept the sum required for the renewal of the 
policy, the company will pay or make good all 
such loss or damage. " 

The policy extends, to begin wdth, till 
4 o’clock on 3rd November J928 and un- 
less something had been done by that 
time, the effect of the policy had been 
expended. On 27th October accordingly, 
some time before 3rd November the com- 
pany issued a reminder asking for its 
])remium. There was cones pondence 
upon the question whethei or not on 
this and certain other policies the plain- 
tiff could get 15 per cent commission. 
The company was minded to allow 15 
per cent commission. By its letter of 
the 3Jst October it wrote to the plaintiff 
asking him to send a romittanco for the 
renewal premium less 15 per cent dis- 
iiount when the necessary renewal receipt 
would be is.sned. The company pointed 
out to the plaintiff that as the policy 
had already expired they liad wired him 
accepting his terms as to discount. On 
Bth November the plaintiff sent a cJieque 
for premiums on two other policies and 
asked the company to renew them. With 
reference to the policy now’ in question 
they said: 

“as regards the renewal of the policy No. 
1200480 for Rs. 20,000, we beg to say that we 
will gel it reiiowecl during next month." 

On tlie 14th November the company 
wrote to the plaintiff to say; 

“you state in the la.st paragraph of your letter 
that you wish to renew the poli<'y some time 
next 'mouth, i.e. December. In this connexion 
1 have to inform you that the policy in question 
has already expired on the 8rd instant and you 
are therefore not covered in the meantime. 
Should you desire to take out a fresh policy at 
any later date, please lot us know when wa 
shall hold the risk covered." 
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It is reasonably dear therefore that 
until tlio company received the request 
and h;}.d an opportunity to decide upon 
the matter, the plaintiff was not covered 
at all. On the 18th November the plain- 
tiff sent a cheque for Rs. 85 in payment 
of the renewal premium for the above 
policy and he said: “kindly send us the 
renewal receipt and oblige.” It was 
quite open to the plaintiff, particularly 
in view of the language of the company's 
letter of the 14th November to write to 
the company to say: 

”we want some sort oC credit for the timo since 
the 3rd November until the timo when you ro* 
oeivo this letter because we never pay money for 
nothing,'* 

and I daresay that had they so done the 
company would have been 'equally pleased 
to give them either a new policy altoge- 
ther dating from the date of the receipt 
of the plaintiff’s letter or would have 
been equally pleased to extend the period 
for a corresponding number of days in 
November 1929. The plaintiff asked for 
nothing of the sort. He knew that until 
his letter reached the company he would 
not be covered. He did not think it ne- 
cessary, apparently, to haggle about the 
short period during which, as he know, 
he was not beings covered. He did not 
make any particular stipulation for any 
concession of that kind. It may be that 
such a matter was not worth troubling 
about. The letter having been sent with 
the premium on 18th November, a fire 
occurred on the 20th. The plaintiff’s 
loiter was not received in Calcutta at the 
branch to which it was addressed until 
the 2Gth. It is quite true that the plain- 
tiff had in the meantime, namely on the 
‘22nd, written to the company to say that 
a fire had occurred, and making a claim. 
What would have happened if he had 
telegraphed to the company to say that 
a fire had occurred we may imagine for 
ourselves; but ho sent a letter which did 
mit arrive in Calcutta until the 28th. 
The company immediately repudiated 
their liability and withdrew their accep- 
tance of the premium. The question is 
whetlior in these circumstances when 
this fire occurred on 20th November 
1928 the plaintiff was or was not covered. 
It is not contended that mere posting of 
the letter of 18th November effected an 
insurance in itself. It is not contended 
that the company on 26th November, 
when they accepted the policy, bad any 


knowledge of the fire; but it is said that 
as a matter of construction of the 
clause \vhich I have read from the policy, 
the company when it accepted the pre- 
mium in ignorance of the fire on 26th 
November entered into a contract to the 
effect that if between the 3rd November 
and the 27th a fire had occurred, they 
would indemnify the plaintiff in respect 
thereof. Mr. Pugh has put this conten- 
tion in two ways — in one way, as a mat- 
ter of construction of the contract; and 
in view of the terms of the renewal of 
the receipt — he says that the plaintiff 
with retrospective effect became on 26th 
November covered as from the 3rd. An- 
other way he puts it is 'that the plaintiff 
at least became covered from the date 
when he despatched the money, namely, 
the 18th November. 

In my judgment both the contentions 
are equally unfounded. It is not usual 
when stipulating for fire insurance to sti- 
pulate with reference to the past. The 
risk to be guarded against is a risk in the 
future. The language of this policy is 
plain and intelligible enough if that ])ri- 
mary condition be considered. Speaking 
of the future it is sensible enough to say 
that the plaintiff will bo covered during 
the year or during any subsequent period 
for which he should pay the premium to 
the company and the comi^auy accepts it. 
The idea is that the ordinary course of 
business will be that the insurance for 
the year will bo fixed up before that year 
begins. The language of the policy which 
is not a matter for any wonder is adapted 
to the ordinary condition. Wo are to con- 
sider whether it is the intention of this 
language to put a c»so in which the com- 
pany is accepting the insurance premium 
in respect of a fire taking place in a 
liouso on the footing that the fire may or 
may not have taken place and that if it 
has taken place the company is going to 
pay for the damage. If that is so we will 
have found something unusual in the way 
of fire insurance contracts. I see in the 
clause no foundation for an argument 
that such an unusual contract is con- 
templated by the clause. 

Mr. Fugh argues that if the defendant 
company can say that they are not liable 
for any risk that eventuated before the 
26th, then they have taken some of his 
money for nothing; that they have no 
business to take his money for the period 
between the 3rd and the 26th and that 
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^for this reason we must hold that when 
the insurance company accepts the re- 
newal pclicy out of time it takes the 
risk of an accident having happened in 
the ineantimo unknown to itself. In ray 
judgment the position is very clear. The 
plaintifl might well have stipulated fora 
reduction in his premium of a few rupees 
or he might Wiuito well have stipulated 
that the year slioiild be reckoned to run 
from the 2()th. He did nothing of the 
sort. He asked for the policy to bo re- 
newed. He did not in any way put him- 
self to the tremble of taking care that lie 
lost no sum of money however trivial. 
|Tliat does not mean that the company 
when it accepted the i)reraium on the 
2(ith had undertaken to insure a building 
which might or might not have been con- 
sumed by lire at the time. It appears to 
|me thali the judgment of the learned 
•Judge has very fully and carefully exa- 
jmined tlio relevant principles and that 
the learned Judge has arrived at a con- 
clusion wliich is entirely correct. The 
appeal fails and must be dismissed with 
costs. 

C. C. Ghose, J.— I agree. 

M.N. Appeal dimissed, 
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OUffA AND M. 0. GiIOSE, JJ. 

Jagat Kishore Acharya — Appellant. 

V. 

Eamaruddin and others — Kospon- 
dents. 

Ap|)cals Nos. 240 to 2G2, 2G4 to 277 
and 27U to ij02 of 1929, J decided on 24 th 
May 19'J2 against ap])cdlate decrees of 
Dist. Judge, Myinensingh, D/- 3id Sep- 
tember 1928. 

(a) Bengal Tenancy Act (1885), S. 52— 
Claim for enhancement for excess area — 
Assessment on measured area must be 
proved. 

Where there is nothing to show when a 
tenancy was created, whether there was any 
tneasnrement of tlie lands comprised in the 
tenancy either at the first, any intermediate or 
the last asses.sment or adjustmoiit of rent, it is 
necessary for the landlord to base his claim for 
enhanced rent for excess area upon some mca- 
suremont either actual or agreed upon on the 
basis of which rent was assessed or adjusted : 
A I B 1928 Cal 663, FoIL ; A I R 1924 Cal 
874, B$L on; AIR 1926 Pat 197, Pise, ; 
A I B 1921 Cal S46and 6C L J 586, Ref. 

[V 176 C 2] 

(b) Bengal Tenancy Act (1885), S, 35— 
Limit of enhancement it to be finally settled 
by^ first appellate Court on facts of eack 
case. 

The facts and oircumstancos in each case have 


to be taken into consideration in determining 
the limit of enhancement so that it may not bo 
unfair or inequitable to the parties concerned. 
The discretion so exercised in the master of 
enhancement of rent should not bo interfered 
with in second appeal, but it would not bo right 
to say that discretion in the matter of'enhance- 
ment of rent, on the ground of its being fair and 
equitable, could be exercised by tbo trial Court 
only and that it was not oiien to the final Court 
of facts to use its own discretion, based upon 
facts and circumstances of the case before it. 

[P 177 C 2; P 178 C 1] 

Pares Ch. Milter, Dwarka Nath 
Chuckerbutty, Basak and Kali Kinkar 
Chuckerbutty — for Appellants. 

Nasi VI AH — for Eespondents. 

Biraj Mohan Majumdar — for Deputy 
Registrar. 

Guha, J . — These appeals Jiavo arisen 
out of suits for realization of arrears of 
rent, brought by Raja Jagat Kishore 
Acharyya Chowdhury. The claim w'as 
made by the plaintiff in tiie suits for 
additional rent for excess area in the 
possession of the tenant defendants in 
the suits, on the basis of area recorded in 
the last cadastral survey, under Ch. 10, 
Bengal Tenancy Act. The plaintiff also 
claimed enhancement of rent on tho 
grounds of a rise in the average prices of 
staple food crops, as also on the ground 
that the productive powders of the land 
held by the tenants have been increased 
by fluvial action. The points raised for 
determination in the suits, on the aver- 
ments made in the pleadings of the 
parties, so far as the main controversy 
between the parties was concerned, wore 
the following : “ Are the defendants 

holding any land for which they do not 
pay rent, and are they liable to pay ad- 
ditional rent for the same ? What was 
the standared of measurement when the 
lands in suit were settled? What amount 
of incrcjaso, if any, is the plaintiff enti- 
tled to recover under S. 30 (b), Bengal 
Tenancy Act ? Has there been any in- 
crease in the productive power of the 
lands due to fluvial action ? If so, to 
what increase of rent is the plaintiff 
entitled therefor.” 

The Munsif of Bajitpur gave his deci- 
sion allowing tlio plaintiff's claim in the 
suits in a modified form. There were de- 
crees passed for arrears of rent at as. 12-6 
per kani of *65 acre per kani, as per 
area ascertained in the settlement opera- 
tions. The plaintiff was also allowed 
enhancement of rent at the rate of 8 as. 
in the rupee, from 1333 B. S. It is to 
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•be noticed that the decision and decrees 
passed by the Munsif were based on the 
findings arrived at by him, that the unit 
of linear measiiro was to be taken to be 
24^ inches a cubit (hath), and not 18 
inches as asserted by the plaintiff; and 
that the plaintiff was not entitled to 
any additional rent for excess area as 
contemplated by S. 52, Bengal Tenancy 
Act. The enhancement of rent under 
S. 32 was allowed by the Munsif, after 
comparison of prices as contemplated by 
that section, and after negativing the 
contention of the defendants that the 
lands comprised in the tenancies could 
not bear enhancement for reasons stated 
by them. On appeal the District Judge 
of Mymensingh has affirmed the decision 
of the trial Court, so far as the plaintiff’s 
claim for additional rent for excess land 
was concerned, hut has reduced the en- 
hancement allowed by the trial Court to 
4 annas in the rupee. It may be men- 
tioned that the learned District Judge 
accepted the plaintiff's case that the 
standard cubit prevailing in the pargana 
was one of 18 inches; but observed that 
whether a cubit of that length was ac- 
tually used in working out the present 
areas was quite a different matter. The 
plaintiff has appealed to this Court. 

The main question in controversy bet- 
ween the parties centred round the plain- 
tiff's assertion that in the year 1891 there 
was a compromise arrived at as between 
the landlord and the tenants, by wdiich 
rents were fixed at a certain rate per 
kani; so that if the plaintiff could show 
that any tenant defendant was in posses- 
sion of more lands than he was paying 
rent for, the plaintiff was entitled to get 
additional rent for excess area, in view 
of the provisions of 8. 52, Ben. Ten. 
Act. Reference is necessary in this con- 
nexion to the findings arrived at by the 
learned District Judge, hearing upon 
this part of the plaintiffs* case. The 
learned Judge has in the first place men- 
tioned that the plaintiff has really made 
no attempt to prove that there has boon 
any actu'il increase: no evidence was 
given to show that any of the defendants 
had obtained lands by encroachment or 
otherwise, and has then found that no 
actual increase had been proved . The 
defendants knew that areas were entered 
in the plaintiirs papers, but they did 
not accept any measurement with refer- 
ence to which the areas were stated. The 
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lower appellate Court accepted the de- 
fendant’seaso that no actual measurement 
was ma^le at the time when the compro- 
mise was effected in the year 1891, which 
was a com premise of a dispute in regard 
to existing rent, and not merely one re- 
lating to the rate per kani, and that the 
tenants never agreed tliat they would be 
liable to pay additional rents for the 
same land as the result of any future 
measurement. The Cadastral Survey 
measurements showed increase in areas, 
hut did not necessarily show that the 
tenants were in possession of any laud 
in addition to the land shown in plain- 
tiff's papers, the identical land appear, 
ing to bo greater in quantity on account 
of proper moasureinont. If tlioro was no 
measurement at any time, or -if tliore 
was no measurement which was accepted 
by the defendants, the rate per kitni men- 
tioned in tiio plaintiff's papers, standing 
by itself, could not be of any avail to 
the plaintiff, if the area was never ascer- 
tained on proper measuromont, and ac- 
cepted by the defendants. The learned 
District Judge has observed: 

“a mere rate tolls you nothing: in order to find 
out what tho rent is, it is also noAJCsaary to 
know tho area.” 

In this view of tho case, resting upon 
definite findings of fact arrived at by tho 
Court of appeal below tlie plaintiff can- 
not upon tlio plain reading of 8. 52, Bon. 
Ten. Act, succeed in his claim for addi- 
tional rent for excess area, as made in 
the suits. The conclusion thus arrived 
at is amply supported by tho authority 
of decisions of this Court. In the case 
ol Gonool Chuiuler y. Jamal Uismafi {{), 
the learned Sir Ceorgo Rankin, 0. J., has 
restated tho settled rule of this Court, ^ 
that where there was nothing to show 
when a tenancy was created, whether 
there was any measuromont of tho lands 
comprised in the tenancy either at the 
first, any intermediate or tho last assess- 
ment or adjustment of rent, it was neces- 
sary for the landlord to base his claim 
upon some measurement, on the basis of^ 
which rent w'as assessed or adjusted. In' 
view of some comment made on a pre- 
vious decision of tho learned Chief Jus- 
tice in the case of Manindra Chandra 
Nandi v. Kaulat Sheikh (2), by the 
learned Judges of the Patna High Court 
*TrA”i RT928'Car663^'lil I C 107=65 Cal 

680 . .r 

2, A I R 1924 Cal 874=79 I 0 862=60 Oal 

957. 
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in tho oa 90 of Shih Sithcti v. Jldjoy 
Ghand (3), it is nocessary to exaniino 
fcho decision of this Court in the case of 
Diirgd Priyd v. Nazra Gain (4), which 
according to the learned Judges of the 
Patna High Court laid down a rule 
dilTerent from the one which was taken 
to he the settled rule in this Court in 
JUIanindra Chandra Nandi s case (2), re- 
ferred to above. In Durga Vriyas 
case (4), Mookorjeo, Ag. C. 3., in deUver- 
ing his judgment referred to his own 
decision in Itaj Kumar v. Ham Lai (5), 
laying down tlie rule that tlio landlord 
was ontitlod to additional rent for ex- 
cess land only when lie showed what 
the quantity of land was at the incep- 
tion of tlio tenancy, that the rent was 
settled 'with reforonce to area, that no 
consoli<]ated rent for the entire area let 
out was settled, and that the quantity 
of land at the time of suit was in excess 
of that originally lot out. Tho learned 
Judge in l emaiiding tho case to the lower 
Court gave this direction among others: 
that it was to he considered whether 
tho rent was assessed on an area fixed 
by estimate or detonnined by measure- 
ment. 

The learned »Judgos of the Patna 
Iligh Court considered that the mention 
of an area fixed l)y estimate, in tho judg- 
ment of Mookerjoo, Ag. C. 3.. made tho 
statement of the learned Sir George Ran- 
kin, G. 3., as to tho settled rule of this 
Court, inaccurate. It is somewhat difficult 
to appreciate tho.ohscrvatiou of tho learn- 
ed Judges of tlic Patna High Court in this 
behalf in view of tli(3 fact that IMookerjee, 
Ag. 0. J.,had not departed from the view 
already expressed by him in liaj Kumar s 
case (5), noticed ahovo. and also because 
tho expression "an area fixed by esti- 
mate** does not militate against the view 
taken by this Court in Mtmindra Chan- 
dra Nandi's case (2). Tlio area fixed by 
estimate must be such as has been ac- 
cepted by tlio tenant, wliich might very 
well take place of an area on tho basis of 
or determined by measurement, and ap- 
proved by the tenant, as mentioned in 
all the decisions of tliis Court, bearing 
upon the question. It may be noticed m 
this connexion that Mullick, Ag. C. J., 
who delivered tho jiidgment o f Gio Patmi. 

■B. A I 197=90 I 0 "862=5 Pat 

. * 157. 

4. A I R 1921 Cal 846=62 I C 463. 

6 , (1907 ) 5 C L J 538. 
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High Court ill Sib Sahai Lai's case (3), 
has specifically mentioned that • 

"in dotormining tho area domised, tho •pattlas 
may either resort to moasurement or they may 
agree to accept an assumed figure" 

so that there was no dilTeronoe made by 
that Court between an area ascertained 
by measurement and. an estimated area 
accepted by parties concerned. It i8 
difficult tliercforo to appreciate how the 
comment of MuUick, Ag. C. J., in Shih 
Sahai Lai's case (3), as to the settled 
rule of this Court, obviously indicating 
that Mookerjoo, Ag. C. J., laid down a 
different rule in Durga Priya's case (4), 
was justifiable. 

In the cases before us, no evidence 
was given by the plaintiff to show that 
there was any excess land; no attempt 
was made to prove that the defendants 
had got possession of any additional 
lands. If there was no actual measure- 
ment in the year 1891 or thereabouts, 
when tho last assessment or adjustment 
of rent was made; if tlie areas mentioned 
in tho plaintiff’s papers wore not based 
on measurement; and if the tenants 
never agreed that they would bo liable 
to pay additional rent for tho same land 
as tlie result of any future measure- 
ment as has been found by tho Court of 
appeal below, and to which findings re- 
foronce lias been made above, tho plain- 
tiff could not succeed in his claim for 
additional rent for excess lands as made 
in the suits. On tho question of en- 
hancement of rent as claimed by the 
plaintiff in tho suit, it Jias been urged 
before us, that tho learned District Judge 
having found that upon a comparison of 
of prices of two decennial periods, tho 
plaintiff was entitled to an enhancoraenfc 
of about 8 annas in tho rupee, he was in 
error in reducing tho enhancement to 
4 annas in the rupee. It was contended 
that thfj iliscrotion exercised by tho trial 
Conit in tho matter of enhaueemont 
slioiild not havolieen interfered with by 
thoCourt of appeal below. In view of tho 
provisions contained in S. Jo, Ben. Ten. 
Act, tho facts and circuinatancos in each 
case have to be taken into consideration 
in determining tho limit of enhancement 
go that it may n-a ho unfair or inequit- 
ahlo to tho jiarties concerned. Tho 
learned Judge in the lower appellate 
Court, after taking all the facts and cir- 
cumstances into consideration, has cvime 
to tho conclusion that although on a 
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coinpiuison of prices of staple food crops 
tl'ie increase in rent might be taken to 
be at the rate of about 8 annas in the 
rupee, a rate of -1 annas would he fair to 
the landlord and the tenants. Tluj dis- 
cretion so exercised in the matter of en- 
hancement of rent should not he inter- 
fered with ill second appeal; and it 
would not be right to say tliat discretion 
in the matter of enhancement of rent, 
on the ground of its being fair and equit- 
able could be exercised by the trial 
Court only, and tliiit it was not open to 
the final Court of facts to use its own 
discretion, based upon facts and circum- 
stances of tlie case before it. 

In the ves’ilt the aiipoals are dismissed 
with costs. Wo allow one hearing-fee 
in the appeals in which Mr. Na^im Ali 
has appeared for the respondents; the 
liearing fee is assessed at three gold 
mohurs. The costs for the appearance 
of the Deputy Registrar as guardian of 
the minor respondents in some of these 
appeals have already been paid by the 
appellant. 

M, C. Gliose, /. — I agree. 

M.N, Appeal (limi^iHeLL 
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Costello, J. 

Baijnath Shaw — Defendant — Peti- 
tioner. 

V. 

Corporation of Calcutta- -Plaintiff- 
Opposite Party. 

Civil Rule No. 497 of 1933, Decided on 
18th July 1933, against order of Small 
Cause Court Judge, Sealdah, D/- 4th 
February 1933. 

(a) Evidence Act (1872), S. 77*- Proof of 
entry in public document should be either by 
producing the document or certified copy — 
Proof of ownership of car is by producing 
register. 

The light way of proving an entry in a public 
document would be either that the document 
itself should bo produced by a proper olficial or a 
dulf authenticated copy of the material part of 
the document placed before the Court. It is 
irregular for the Court to accept in pix>of of the 
ownership of a car a mere statement made in 
answer to a letter written by tbe plaintilT, with- 
out the person who made the statement being 
called or a certified copy of the Official Register 
of Motor Vehicles produced. [P 17U G 2] 

(b) Evidence Act (1872), S. 77 — Register of 
Motor Vehicles showing name and address 
of owner if conclusive against person having 
same name and address (Quaere) — Motor 
Vehicles Act (8 of 1914] — Rules under. 

It is more than a little doubtful as to whe- 
ther it can rightly be said that the mere fact 


that the Register of Motor Vehicles shows thatr 
a person of a particular name is tbe owner of a 
particular car and lives at a certain address as 
given in the register necessarily for all purposes 
decides that any person of the same name who 
happened to be found in that address must be 
the owner of the particular car. [P ISO C 1] 

(c) Tort — Negligence— Running down cases 
— Burden on plaintiff — Vehicle under man- 
agement of defendant or his servant— Acci- 
dent not ordinarily possible — Burden is 
shifted. 

In running down c.iscs the plaintiff is not en- 
titled to succeed unless he gives atTfuiiiiitive 
proof of negligence on the part of the defendant 
or his servaiit. Persons who base a claim on 
negligence must prove negligence. 

Where a vehicle is shown to_bc under the 
management of the defendant or his servant and 
ail accide 111 occurs such as in the ordinary course 
of things docs not happen if he who has the 
management uses proper care, the onii^ rests on 
the defendant to disprove that the accident jiro.se 
from want of care ; l&ac W'alton A Cn^ v. Van- 
ifiiard Motor lias Co,j (PJCS) il5 T L R id ami 
Barnes Urban District (Council v. L nidoi Gene- 
ral Omnibus Cd., (1010) 100 fj T 115, Jicl on. 

LP LSO C 2] 

Wnopendra Nath Nii/oiji — for Pefci- 
tioiier. 

Krishna Lai JJanerji '-iW 0]>positu 
Party. 

Judgment. — This rulo is diroLited 
aj^aiusl a judgineiib passi/d by the dudgo 
of the Court of Sniall Causes, Sualdah, 
in a suit brought by the Corporation of 
Calcutta against one J3aijuiitli Shaw for 
the recovery of the sum of Rs. (>9- L“G for 
damage caused to a lamp post belon)*- 
iinj to tlic plaintiff Cor[)Oiati(;n by a 
motor car alles^ed to bo the property of 
the defendant. The suit in short was an 
action for damages for jicgligc'nce. Tho 
defendant denied that he was (be owner 
of the motor car in question. The regis- 
tered number of the car was 10(>70 and 
the registered owner was Baijnjith Shaw 
of No. 235-1, Cornwallis Street, Calcutta. 
It seems that the accident occurred at 
night. The witnesses of the occurronco 
were able to take the number of the car 
whicli struck the lamp-post but they ap- 
parently had no opportunity of ascer- 
taining the name of tlio person driving 
the carat the time or of making any in- 
quiries on the spot as to the ownership 
of tlio car. By way of defence to the 
plaintiff’s claim the defendant, as 1 have 
stated, denied that he was the owner of 
the Motor Car No. 10670 or indeed of any 
other motor car. It is obvious that tho 
defendant was in no wise responsible tor 
the accident or liable for tho damage 
caused. 
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The main issue and indeed felio only 
issue which seems to have been dealt 
with by the learned Judge at the trial 
was the plain and simple question of 
whether the defendant was the owner of 
the motor car concerned in the occur- 
rence. It appears that there was consi- 
derable delay between the date of the ac- 
cident and ilio institution of the suit. 
The occurrence took pla.ee on 3rd April 
1930 and the phiintiirssuit was not filed 
until i27th ^larcli 1931. I am informed 
tliat in the meantime the Corporatio)i 
having ascertained from their own re- 
cords, that the defendant appeared to he 
the owner of tluj car entered int<) corrCvS- 
pondence with him as to the question of 
liis liahjlity. It a[q)ears that from the 
very outs(3t this Baijniitli Shaw denied 
that Iftj was the ('wner of the Car 
No. lOliTO. On 13th Octuher 1931, when 
presumahly the j)laintitr Corp iration of 
Calcutta, were inaking ready for tlm trial 
of tlie suit a lettci' was sent fruin the 
Corporation t*) the 1 'eputv C<uiunissionev 
of l*oliee, ^lotfu- Veliiclcs J.'eparl lunnt, in 
these terjus : 

to lamp post No. IG, Mo\crpur, 

Koatl. 

Dear Sir, 

The above Jump-post vv«.s damaged by a pass- 
ing Motor Car No. 10G70 07i 3rd April 1930, I 
hog to rr(jiu3rit you to let me know in whoso 
name Uio alx)vo ear was registered on the date 
of the ooeurronce. 

An early rcpJy will be very mncli .appreci- 
ated.” 

All answer to that letter was written 
upon tlie letter itself hy tJio Deputy 
Coininissinnor of Dolicc, Motor Vehicles 
Dej^artnient, in the tt'ims : 

‘‘ The Mumo No. 12094, dared 2!)th October 
1931. Returned in original with the intimation 
that the Motor Car No. 10070 is owned by Baij- 
nath Shaw of 225-1, Cornwallis Street, since 
17th August 192R.” 

This memo was signed by E, A. Hart- 
ley for Deputy Commissioner of Police, 
Motor Vehicles Department. The suit 
came on for trial on Itli J/obvuary 1932, 
and the plaintiff in support of tlioir case 
called certain witnesses who testified 
that they had seen the Motor Car 
No. 10G70 strike a lamp-post on the 
Moyerpur Koad. No evidence of negli- 
gence on tho part of the person driving 
the car was given beyond the mere fact 
that the car struck the lamp-post. In 
order to affect the defendant with res- 
pcfhsibility for what happened, the plain- 
tiff's put in evidence tho letter of 13th 
October with the reply of 29th October 
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1931, endorsed upon it in tho way I haye 
described and they called a subordinate 
clerk from tho Glotov Vehicles iJopart- 
ment to testify that the signature "E. A. 
H.artloy’* a.s appeared on tlie . document 
was tliat of the officer acting for tiie 
Deputy Commissioner of Pulico. Deyond 
that no evidence whatever was given to 
connect tho defendant Eaijnath Shaw 
with the motor car wdiicli damaged the 
lamp-post on 3rd April 1930. It appears 
how’cvcr that tlie summons in the suit 
w’sis served on tho Daijnath Shaw who 
a])pcared in the suit and ho in fact madO 
no protest against accept.ance of the sum- 
mons. But he, in his written statement 
denied that ho was the owner of the car 
and at the trial ho himself gave evid(3nco 
to the same effect, and apparently he put 
forward the suggestion that a mistake 
had occurred because he himself resides 
at No. 225, Cornwallis Street, wdiercas tho 
addi'ORsof t!ie llaijnath Shaw who is said 
ioho the owner of th(3 car, appears in tho 
Register as 225-1 Cornwallis Street. The 
learned Judge came to tho conclusion 
that the plaintiffs had sufficiently estab- 
lished that the defendant was in fact tho 
owner of the motor car. Ho said : 

Defendant denied that he was the owner of 
the motor c.ar. But it appears from the report 
of the Deputy Comitiissioncr of Police that this 
Car No. 1067b is owned by B.aijnath Shaw of 
225-1 Cornwallis Street and it appears that he 
i.s the defendant in thi.<3 suit. In the plaint his 
address was given as above and summons was 
.served on him in that address and he appeared 
and raicecl no objection that he did not reside 
there. Hence his identity has been well ostab- 
li.shcd.” 

The learned Judge proceeded to say ; 

" I find that the defendant is the owner and 
is liable.” 

This rule was issued on tho ground 
that the memoranduin on the letter of 
I3th October 1931, was not properly ad- 
missible in evidence in proof of tho 
ownership of the motor car. I am bound 
to say that there is some substance in 
that contention. The right way of pro- 
ving an entry in the Register of Motor 
Veliiclos would he either that the register 
itself sliould be produced by a proper 
official or a duly authenticated copy of 
tho material part of tlie register placed 
before the Court. It is obviously some- 
what irregular for tlie Court to have ac- 
cepted in proof of the ownership of tho 
car a mercj statement made in answer to 
a letter written by the plaintiff corpora- 
tion without the .person who made tho' 
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.stat.emt nL being called or a certified copy 
|orf the oilficial register produuecl. In any 
event' it seems more than a little doubt- 
ful as to whether it can rightly ho said 
that the more fact that the register shows 
that a person of a particular name lives 
at a certain address as given in the re- 
gistor necessarily, for all purposes, de- 
cides that any person of the same name 
who happened to be found in ilial; ad- 
dress, must be the owner of the particu- 
lar car in question, especially having re- 
gard to the fact tliat it is quite possible 
that there might he another person of the 
same name living in tho same house, 
particularly having regard to tho fre- 
quent occurrence of similar names in this 
country and to the fact that in a large 
city like Calcutta often a number of 
families live in a cluster of dwellings 
Vfdiich are described under one denomina- 
tion. However, as regards that point, tho 
learned Judge seems to have thought that 
because the defendant lived or appeared 
to live at 22/5-1, Cornwallis Street, it had 
been satisfactorily established that he 
was the owner of this particular car. Tho 
learned Judge came to a finding of fact 
upon that and in the ordinary w\ay a find- 
ing of fact ought not to be diaturhed. 

J cannot however help expressing con- 
siderable doubt as to whether it was pro- 
perly established that the Baijnath Shaw 
who appeared as defendant in the suit 
was in fact the Baijnath Shaw in wdiose 
name tho car was registered. The defen- 
dant gavo a categorical denial that he 
was the owner of this car. For tho sole 
purpose of ascertaining wdiethor there 
was any good reason for supposing, as 
was suggested on behalf of tho Corpora- 
tion, that the defendant had wilfully 
committed perjury, when he made that 
statement before iho trial Court. I 
thought it right to have the defendant 
before me and in this Court ho has re- 
iterated liis denial of ownership. The do- 
l‘cnd*ant impressed mo ns telling the 
truth. He stated definitely that he had 
never j^ossossed this or any other motor 
car at all. But apart from that aspect 
of the matter, the learned Judge clearly 
misdirected himself by acting upon tho 
assumption that because he had found 
the defendant to bo tho owner of the 
motcr car, that of itself was sufficient -to 
fix him with liability for the accident 
which happened some 18 months before. 
Generally speaking in running down cases 


or as they are now sometimes called col- 
lision on land cases the plaintifi* is not 
entitled 'to succeed unless he gives affir- 
mative proof of negligence on tho part of; 
the defendant or liis servant. Persons 
who base a claim on negligence must 
prove negligence and in tho present case, 
as I have already indicated, tho plaintiff 
gave no evidence whatever of negligence 
on the pai t of tho defendant or liis ser- 
vant. 

It is true that this is one of the class 
of cases where the ordinary rule does not 
apply in its entirety. The law provides 
that when a vehicle is shown to he under 
management of the defendant or his ser- 
vant and an accident occurs such as in 
tho ordinary course of things docs not 
happen, if he who has management uses 
proper cave, tho onus oxcoptionajlly rests', 
on tho defendant to disprove that theac-i 
cident arose from want of care. Thel 
authority for that proposition is tho case 
of Isaac Walton Sc Co. v. Vanguard Motor 
Dus Co. (l): see also tlio case of Barnes 
Urban District Council v. London Gene- 
ral Ojnnihus Co. (2). In the first-men- 
tioned case a stand a}‘d lamp erected on 
tho footpath in front of ilio plaintiff's’ 
premises was damaged by a motor-omni- 
bus of tho defendants colliding with it. 
The motor omnibus liad jn fact skidded 
into tho lamp-post, and fiho Lord Chief 
Justice (Lord Alvorsfcono) in his judg- 
ment at p. Id said tliat thoro was evi- 
dence upon which tlio jury might come 
tc the conclusion that there was negli- 
gence on the part of the driver of tho 
vehicle. It may bo taken tiierelore wlmro 
there is a lamp-post on the pavement 
and a vehicle collides with it, that of it- 
self is prinia facie evidence of negli- 
gence on the part of tho driver of tho 
vehicle. It is in fact a case whore tho 
principle of res ipsa loquitur applies and 
when there is prirna facie negligence on 
tho part of the driver of tho vehicle in 
that way tho onus then shifts on tho 
defendant to show eitlier he was not the 
driver, or if tlio driver is tho defendant’s 
servant then that there w'as in fact no 
negligence on the part of tho driver. Be- 
fore however a case is taken out of tho 
ordinary rule that tho plaintiff must 
prove negligence in order to succeed it 
must first of all be positively domonstra- 

1. (1908) 25 i LR 13=72 J P 506. 

2. (1910) 100 liT 115=73 J V 63=7 L G R 

369. 
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tod that tho vehicle causing the damage 
was at tho time of tho accident, as a 
matter of fact, under tho management of 
the defendant or his servant. 

In tlie i)reaont caso the plaintilTs made 
no attempt to show and indeed were not 
in a position to show who in fact was 
the driver of tho vehicle and whether it 
was the defendant himself oi‘ a person for 
whoso acts ho would bo KPsponaihlo. 
Thero was in point of fact nothing what- 
ever before tho Court to indicate that 
even if the defendant was really the 
owner of the motor car No. 10070 at the 
time uf tlio occurrence on 8rd April 1930, 
such motor car was under tlie manage- 
ment of the defendant or his servant at 
tlio material time. I am tJierofore of opi- 
nion tliJkt even upon tlio assumption that 
tho car did belong to the defendant, the 
plaintills luid not succeeded in establish- 
ing their case according to law, I think 
that on the whole it is extremely diibi- 
oils w'hether tho defendant Ihiijnath 
Shaw had any connexion whatever with 
the motor car No. lOOTO and it is certain 
that ’ovon if ho were tlio ow'nor, the 
plaintiffs did not estaldisli negligence 
against him either by aflirmativo ovi- 
fjcnco on thoiv part or liy shifting the 
onus of proof on tho defendant and his 
failing to discharge that onus. This rule 
is accordingly made absolute and the 
order of tho Small Cause Court Judge, 
Sealdah, is set aside and the plaintiffs’ 
suit dismissed witli costs, one gold 
moluir. 

M.N. Tilde made absolute. 
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S. K. Giiose, J. 

Ram Kinkar Uazra -Appellant. 

V. 

IJareram Hazra — Respondent. 

Appeal No. 2394 of 1929, Decided on 
2/5 th June 1931, against appellate decree 
of Sub-Judge, Zillah Asansol, D/- 8tli 
May 1929. 

(a) Mortgage — Rights of mortgagee — Mort* 
gaged property purchased by two persons — 
Right to possess property is with prior pur- 
chaser whether he is prior or subsequent 
mortgagee. 

As between two parchasern of mortgaged pro- 
perty, quite apart from tho right to redeem, the 
right to posso.Mfl the property is with the prior 
purchaser and it docs not make any difforonco 
whorfihor the purchaser was the first or the sub- 
sequent mortgagee; 6 Cal 265 and 31 Cal 737, 
m. on. [P 182 C 1] 


(b) Mortgage— Rights of morlgagee—Puisne 
mortgagee is entitled to sale of property even 
though sold in execution of decree obtained 
by first mortgagee in suit to which he was 
not party — Transfer of Property Act (1882), 
S. 75. 

A puisne mortgagee is entitled to a sale of 
the property, subject to the rights of the first 
mortgagee even after the proportv has been sold 
in execution of the decree obtained by tho ftist 
mortgagee in a suit to wbiih the puisne mort- 
gagee was not a party; 30 Cal 690, Jh'oll 

LP 182 C 1] 

(c) Transfer of Properly Act (1882), S. 92 
— Mortgaged property purchased by two pur- 
chasers — Title to equity of redemption is to 
be determined by priority of sale— He who 
purchased first is entitled to redeem all 
subsisting mortgages. 

As between two purchasers of mortgaged pro- 
perty the title to tlie outstanding equity of 
redemption is determined by the priority not of 
the respective mortgages but of the rospcctivo 
sales and tho person who first buys the equity 
of redemption whether he be the mortgagee 
himself or a stranger would bo entitled to re- 
deem nil the subsisting mortgages on the pro- 
perty and thus acquire an absolute title: AIR 
rm All I35aud'/lii2 1925 .1/2 804, FoZhs 
AIR 1932 Cal 126, Rff. [P 162 C 1] 

Brojolal Sasiri and Jotish Chandra 
Sarkar — for Appellants. 

Siirat Chandra Ray Chaudhury^ Bon 
Bella ry M iihher jee a rul Oopendra Krishna 
Banerjee — for Respondents. 

Judgment. — This appeal deals with a 
question of competition between two 
mortgages. Plaintiffs rely upon the first 
mortgage which was executed on 9th 
]\ray 1908. There was a decree and in 
execution of tliat decree they purchased 
on 11th November 1910 and obtained 
possession through Court on 3rd Ouno 
1917. Defendants took tho second mort- 
gage in January or February 191 li ob- 
tained a decree thereon, and in execu- 
tion of it purchased the property on 
13th June 1922, and took possession on 
i8th July 1923. In neither of tho two 
mortgage suits was the other mortgagee 
made a party. Plaintiffs allege that they 
wore w'l’ongfully dispossessed by the 
defendants on iSth July 1923 and so 
they sue to recover possession. The 
defence is that tho plaintiffs’ decree is 
a nullity as against tho defendants who 
were no parties to it. Then arose the 
question as to which of tho parties was 
entitled to possession and furtb».r, which 
was entitled to the first right to redeem. 
This latter question also was definitely 
raised. The trial Court found in favour 
of the plaintiffs and declared that they 
were entitled to get khas possession by 
redeeming within a certain date. On 
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appeal tlio learned Jiidi^o of the Court 
below took the same view. Hence this 
second appeal by the defendants. ' Before 
the learned Jud^e the decision turned 
upon the question whether the ])laintiil‘ 
had the preferential right to redeem the 
subsequent mortgage in favour of the 
defendants. In discussing the point tlie 
learned Judge quotes relevant autho- 
rities and gives a summary of the law on 
the subject. The learned advocate in 
support of the second appeal has sought 
to distinguish the cases which are re- 
ferred to in the judgment by saying that 
those cases diil not decide tliat the right 
of tlio subsequent mortgagee who was 
not a party to the prior mortgage-decree 
was lost. 

Tn the case of NaiiacJc Chand v. Ta~ 
luckdyc Kocr {i) the second moitgagee 
purchased first. In the case of Ram 
Narayan v. Bandi Pershad (2) the first 
mortgagee purchased first. What these 
cases decide was that, quite apart from 
the question of the right to redeem the 
[right to possess the property was with 
the prior purchaser and it did not make 
any difference whotlier lie was the first 
[or the subsequent mortgagee. It was 
also decided by the Full Bench in the 
case of Debend ra Narayan v. liamiaran 
Banerjee (3), tliat a puisne mortgagee is 
entitled to a sale of the property, subject 
to the rights of the first mortgagee, even 
after the property has been sold in 
lexecution of a decree obtained l>y the 
first mort.gagco in a suit to wliicii the 
puisne moitgagee was not a party. In 
the present case the plaintiffs were the 
first imvchasorsand therefore it has boon 
correctly held that they are entitled to 
possess. But the parties have gone 
further and raised the question as to 
which of thorn has the prefential right 
to redeem. This depends on who had 
acquired tlie equity of redemption from 
the mortgagor. There is no doubt that 
as between the two purchasers the title 
to tlie outstanding e(iuity of redemption 
is determined by priority, not of respec- 
tive mortgages hut of respective sales, 
and the person who first buys the equity 
of redemption, whether he lie the mort- 
gagee himself or a stranger w'ould be on- 
jtitled to redeem all the subsisting inort- 
gagos on the property and thus acquire 

1. (18S0) 5 Cal 266=4 C L R 368. 

2. (1904) 31 Cal 737. 

3. (1903) 30 Cal 599=7 C W N 766. 


an absolute title: see GIioso on Mort- 
gage, Edn. 4, p. (123. This i.s supported 
by the decision in the case of Para- 
liam Singh v. Pandohi (I) which was 
followed in the case of Bam Baran v. 
Bhagwati Pande (5). With regard to the 
position of a second mortgagee the latest 
Calcutta decision that I know of is in 
the case Kalipada Mukherji v. Basanta 
Ktiynar (fi); see the remarks of Mil- 
ker ji, J., lit p. 882 {of 35 GW N), Since 
the question was raised, and in view of 
the equities of the case, I consider that 
the judgment of the lower a])pellato 
Court is riglit, that the jdaintiffs have 
the preferential riglit to redeem. The 
second appeal therefore fails and is dis- 
missed with costs. 

U.M ./ R.TC. Aj^peal difimiftaed. 

' 4. A i R"i922 All 185=67“i C 633=4 i' A 11 462. 

5. A I R 19-25 All 801=89 I C 295=47 All 761. 

6. AIR 193J (’ill 120=188 1 C 177=59 Cal 

117. 
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Jack, J. 

Abdul Bari Mia and others — Defen- 
dants — Appellants. 

V, 

Ram Chandra Majiundar and others — 
Respondents. 

Appeals Nos. 3038 and 3030 of 1029, 
Decided on 2nd December 1031, against 
appellate decrees of Sub- Judge, Isb (^:)urt, 
Zillah Backergiinj, D/- 3 1st May 1020. 

Landlord and Tenant -Rene — Suit for — 
Claim of abatement cannot be decided in 
abience of all tenants as parties. 

Where two or moro persons hii-ve a joint right 
to .iny land they cannot jisscrt it except jointly. 

In a 'juit for rcL'OVury of nrrcur.s of rent hy 
some ‘of the landlorda against some tenants co- 
sharers only, a plea of al»itonient of" rent cannot 
be put forward by tenants who arc on record. 
The claim of abritcment cannot be decided in 
absence of all tenants as parties: A I li 1923 
Cal 54ft, Krpl. and Rd on.; 27 Cal 417 and 
AIR 1923 Vat 397, Ref.; 28/(7 610, Disf. 

[P 183 C 1] 

Saohindra Kumar Roy and Suresh 
Chandra Talukdar — for Appellants. 

Probodh Chandra Kar — for Respon- 
dents. 

Judgment , — These two appeals have 
arisen out of two suits for recovery of 
arrears of rent in respect of the plain- 
tiffs’ ten annas share in two howlas for 
the years 1330 to 1333 B.S. The suits 
have been decreed for the amount 
claimed. In these appeals it is urged 
that as there has been diluvion of p/)r- 
tions of the holdings, the defendants are 
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onlitlerl to abatement of rent. It is 
urged that the case of Rishec Case Law 
V. Goiam Alt (l) which was followed by 
the learned Subordinate Judge was not 
binding uj)on tlie appellants, inasmuch 
as it can be distinguished from the pre- 
sent suit. Tlie point that arises in these 
appeals is whctlior inasmuch as it has 
been found that all the tenants were not 
impleaded, a plea of abatement can be put 
forward by the tenants who are on the 
record. Tlie case referred to w'as one 
under the J3cngal Tenancy Act, whereas 
the present cases being cases brought by 
some of the landlords, against tenants 
coshareis only, they are not under the 
Bengal Tenancy Act, and thoreforo S. 52 
of the Act lias no application. But it 
was held in that case that even if the 
igonoral law applies, the cosharer tenants 
are not * entitled to any abatement, as 
'the principles laid down in the case of 
Uhujh'udra No.rain Diitt v. Rawon 
Krishna Dull (2) arc still apfilitsihle. 
TJie case of Kosho Prasad Singh v. Ram 
Deni Singh (3j was also referred to. The 
'principle on wiiich tlicse (decisions are 
•based is that wlitin) two or more persons 
ihave a joint riglit to land, liiey cannot 
assert it except jointly. Both those eases 
referred to S. 188, Ben. Ton. Act, and it 
was argiu?(l hero tliat S. 188 was enacted 
in order to prulcc-t tlie lonaiits and the 
considerations o\ tli.it kind do not apply 
to a case like the present where Icnants 
arc seeking remi.'-sioi on accoiint of 
abatoincnt. 

But tiiero can he no donbt tliat 
die pi'inciple is still ai»plicabh3. It is 
certainly advisable that whore a joint 
right is claimed 1>> joint touants, thoy 
should all be made parties to the suit, 
otherwise there is likely to he au addi- 
tional litigation and confusion in lospect 
of the riglit.s of the tenants, so that 
altliough the decisions in the cases which 
have l)ecn relied upon are not binding 
inasmuch as they were cases under the 
Bengal Tenancy Act, I think the Court 
below is right in deciding that the claim 
of abatement cannot be established in 
the absence of all the tenants as parties. 
The new S. 38 (C), Ben. Ten. Act, has 
been referred to. But that relates to 

1. AIR 1928 Ciir548=ni 1 0 311=55 Cal 

076. 
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raiyati holdings and moreover it refers 
to a suit which has been pioperly framed 
w’hich may very well mean that all tlie 
co-tenants should be made pai'tiel^. In 
the case of Ehcttermani Dasi v. Jilan 
Krishna Kundoo (4) that has been re- 
ferred to in support of tliis appeal {it 
was held that 8. 188, Ben. Ten. Act, 
cannot ho applied by analogy to a co- 
sliaror tenant who brings a suit autliO- 
rized by the Act. But this decision 
appears to have been arrived at without 
reference to the principle referred to 
above and has not been followed in 
a later decision in Rishec Case Law's 
case (l) already referred to. These ap- 
peals are dismissed. I make no older as 
to costs. 

k.m./r.K. Appeal dismissed. 

4.''(i915) 28 f C 610. 
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Mitter and Bartley, JJ. 

Alchoy Kumar S/fr— 'Appellant. 

V. 

Gorparatioa of CaleuUa — Kespondent. 

Appeals Nos. 357, 358 and 351) of 1930, 
Decided on 14th April 1932, against ori- 
ginal orders of Bmall Cause Court Judge, 
Soaldah, D/- 2nd April 1930. 

Calcutta Municipal Act (1923), S. 159 (2) 
— Consolidated rate to be paid by owner of 
busiee land. 

The owner of biisteo lands was as-sessed under 
the Act. Ho contended that lie was not the 
owner of bii-steo but tin* lOril owners of busteo 
wore certain tenants to whom he suidet the pre- 
iiiises in que.'^tion, and they paid sinall rents to 
him and he had lo pay more to Corporation by 
way of asse.ssmcnt than ho got from hi.^ tenants 
as rents. 

that there was no case of hardship or 
prejudice in view of the provisions of S. 159 (2). 
The Act docs not really recognize the existence 
of a middle Jii.an between the owner of the lands 
in which the busiee is situated and the owners 
of huts in the bustee. [i* 184 C 1] 

KJutish Chandra Chuolcerluity , Pan- 
chan on Ghosal iiud Benoy Krishna Ghosh 
— for Appellant. 

Krishna Lall IJannerjee — for Eespoii- 
dent. 

Judgment. — These three appeals liavo 
been prefeired by one Akhoy Kumar Bur, 
wJio is said to be the owner of three 
bu.stie6 lands situate in Nos. 11, 12 and 
43 Old Ballygnnge 1st Lane, against the 
order of the Hmall Cause Court Judge of 
Sealdah, by which he dismissed the ap- 
pellant's objection regarding tlie assess- 
ment of the busteo lands. The appeals 
are preferred to this Court under the 
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provisions of S. 142, C]. (3), Calcutta 
Municii)!il Act (3 of J923). Tlie conten- 
tion 'Sjb'liich has been put for>viir(l in ap- 
peal before us is that tho appellant is 
not tlie owner of tho bustee, but that 
the real owners of the bustee are certain 
tenants to whom ho has sublet the pre- 
mises in question. As they pay very 
small rents to him the result of the as- 
sessment in these cases has been that ho 
(the appellant) has to pay more to the 
Corporation by way of assessment than 
he gets from his tenants. It seems how- 
ever that in no stage of the proceedings 
before this tlie appellant in these three 
appeals ever discriminated between the 
position of the owner of a bustee and the 
owner of the land in which the bustee is 
situate. On tho other hand ho admitted 
in his deposition on commission that lie 
was tJie malik of the bustee lands of 
Nos. 11, 12 and 43, Old Ballygunge 1st 
Lane. He nowhere said that some other 
person is the owner of the bustee as dis- 
tinguished from the owmer of the bustee 
lands. There is really no case of hard- 
ship or prejudice it w’e look to the provi- 
sions of S. 169, Cl. (2), Calcutta Munici- 
pal Act, which distinctly provided that 
“whenever the coQRolidatod rale is leviable upon 
a bustee the owner of tho land contained within 
iauch bustee may recover from the owner of each 
hut standing thereon one half of the consoli- 
dated rate payable in respect of the land on 
which the hut stands, and (ii) tho entire con- 
solidated rate payable in respect of the hut.” 

The Calcutta Municipal Act does not 
really recognize tJie existence of a middle 
man between tho owner of the lands in 
which tho bustee is situate and the 
lowners of huts in the bustee. In these 
circumstances it seems to us that there 
is no real substance in the objection 
which has been taken in these throe ap- 
peals. The result accordingly is that 
the appeals (ail and must be dismissed. 
Having regard however to all tho cir- 
cumstances there will bo no order as to 
costs.. 

Appeals dismissed, 
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Mallik and Eemfry, JJ. 

Qolam Rahman Khan and others — 
Accused — Petitioners. 

V. 

Emperoi — Opposite Party* 

Criminal Misc. Case No. 23 of 1932, 
Decided on 6th April 1932. 


Emperor (Mallik, J.) 1933 

Crimina] P. C. (1896), S. 208— Petition for 
production of police diaries — Magistrate 
must take steps for their production unless 
he deem* unnecessary to do so. 

Where there is an application for the produc- 
tion of police diaries under S. 20ft, the Magis- 
trate is bound under that section to take steps 
for their production unlcs.s he deems it uuncces- 
siiry to do so. [P 184 C 2] 

Hiralal Ganguli — for Petitioners. 

Khondkar and Monindra Nath Mu* 
kerji — for the Crown. 

Mallik, J . — Tills Buie arises out of an 
application for the transfer of a case or 
in the alternative for an order on the 
Magistrate directing production of two 
police diaries. It aiqiears tliat the peti- 
tioners who were prosecuted under 
Ss. 307, 32f) and J20-B, I. P. C., applied 
to the Magistrate under S. 208, (Criminal 
P. C., for calling for two police diaries. 
This was on J8tli December 193Pand tho 
learned Magistrate on tlie petitioner's 
appliention pasned an order: “Call for tho 
record.” When on 7tli January 1932, 
the next day for the hearing of tho case 
the diaries were'fouiid’not to have arrived, 
the petitioners again put in a petition 
before tlio ^fagistrato l)y which they 
renewed tlieir prayer adding that tlie two 
Suh-Tnspoctors (one of wlu>m was men- 
tioned by name in the iietition) who luid 
been in charge of tho thanas might ho 
summoned as witnesses to produce tho 
diaries. Tlu) Inarnoil Magistrate rejected 
this prayer on the ground that the peti- 
tioners had not jiraycd before for issue 
of summons on tho Rub- Inspector wlm 
was named in that petition. 

The order of tho learned Magistrate 
whereby he refused the petitioner's 
prayer for having the two diaries called 
for and produced in Court cannot in our 
opinion be supported. Tho petition was! 
evidently made under S. 208, Criininalj 
P.C. and the learned Magistrate was underj 
that section bound to take steps for thOj 
production of the documents wanted by: 
the accused unless he deemed it unnocos-j 
sary to do so. Hero as it would appear! 
from what I have said above the learned 
Magistrate never considered that it was 
unnecessary to call for those records. As 
a matter of fact he on 18th December 
actually passed an order calling for the 
records in question. The learned Magis- 
trate in his explanation says that the 
petitioners in their petition had not given 
sufficient information to trace the frwo 
diaries in question. But it nowhere ap- 
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pears in the reconl that it was on that 
ground tliat the learned Magistrate re- 
jceted tlio prayer of the petitioners. The 
informations that are to bo found in the 
petition filed by the petitioners before 
tJie Magistrate are sufficient for the trac- 
ing of tlio two documents if a little care 
be taken to trace them. The result is 
that tlio lUilo is made absolute and the 
learned Magistrate is directed to have 
produced before him tlio two documents 
if they are inexistence, as alleged by the 
petitioners. 

licmfry, J . — I agree. 

S.N./r.K. Ihile viadp ahsohite* 
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PKAJISON and M. C. (iIIOSE, JeT. 

Nara\jan Chandra Oantfuli — Accused 
— I’etitioner. 

V. 

Harish Chandra Saha -Complainant 
— Opjiosite Party. 

Criminal Eevn. No. Dor) of J931, Deci- 
ded on Hth January 

Penal Code (1860), S. 499 Pleader asking 
question under instructions in cross-exami- 
nation cannot b ; convicted under S. 500 
especially when no malice is admitted to 
have existed, 

Tlio presuinplion iu tliecusc of plejidors asking 
questions in cross-exaininiition is that such 
nu^'stioiis aro put in good failli for the protec- 
tion of his client’s interests within the excep- 
tion to S. 499. Where therefore a pleader asks 
n quest ion in cross-examination in his client's 
interest under instructions, he cannot bo con- 
victed under S, 600 especially when the com- 
plainant admits that the pleader has no malice 
or grndge againsti him. [P 185 C 21 

/S'. K. Sc?i and Afurha Charan Mu- 
klierjc(i'—ior Po t i t i o n e r . 

Dinesh Chandra Roy— for Opposite 
Party. 

Pearson, J . — The petitioner is a pleader 
who was charged with defamation under 
S. 500, 1. P. C. The Magistrate found 
that no ease had been made out and dis- 
missed the caso under S. 203, Criminal 
P. C. The Sessions Judge however has 
set aside that order and has directed a 
further inquiry. This Eule was obtained 
on the ground that thero being ad- 
mittedly no malice^or grudge or want of 
good faith, etc., tho order for further 
inquiry was wholly illegal. Tho peti- 
tioner was a pleader for the defendant in 
a certain Title Suit No. 59 of 1930 in the 
Subordinate Judge’s Court at Howrah 
anfl it appears that during the cross- 
examination of one of the witnesses 


named Ksliiroda Moyee Dasi, the present 
accused, asked the following question: "Is* 
there any rumour of scandal in the^name- 
of Hari's wife.” It is conceded for tho 
purposes of the present case that that 
was an imputation of unchastifcy against 
the woman in question. It appears fur- 
ther that that particular question wa& 
asked in tlic course of a commission the 
actual date of which is in some doubt, 
but it was either 7th December 1930 or 
more probably 2ist December 1930. 

It appears tliat on 22nd December tlio 
petitioner was called upon in a letter 
from the pleader on the other side to 
disclose tlie source of his instructions 
]*egarding the asking of that question. 
His reply was a refusal to do so licoauso 
the instructions were in tbo nature of 
])rivilegcd communications. In answer 
to i hat the pleader on the other side 
wrote a letter saying that in consequence 
of this refusal there remained no other 
alternative for him except to take such 
legal stops as his client might be advised. 
Nothing however was done and no com- 
plaint was made at that time at all. 
Bubsequontly on 7th April 1931 there 
was a fnrtlier commission during which 
the evidence was taken of defendant 1 
in course of licr ci'oss-examination it was 
elicited that tho instructions for this 
particular question in the previous De- 
cember had been given by herself or by 
her tadbirkar. Even then nothing was 
done by way of complaint until 21st May 
1931 when the present complaint waa 
made before the Magistrate, directed not 
against the client but against the pleader. 
It has been conceded by Mr. Eoy that ifj 
as a matter of fact the pleader was acting 
under instructions in putting the ques- 
tion ho would bo jirotected from a chargej 
under S. 500. It is quite clear from allj 
the cases both in this and other Courts; 
that the presumption in the case of; 
pleaders asking questions in cross-exami- 
nation is that such questions are put in 
good faith for the protection of his elient*s| 
interests within the exception to S. 499; 
and further than that there is a definitej 
finding of tlio Magistrate in so far as he 
says that lie supports the report of the 
President of tlio Par Association, that 
tho complainant admitted that the ac- 
cused had no malice or grudge against, 
him or his family. The presumption is' 
not rebutted or impugned by the lettorg 
that liad passed at the end of December. 



186 Calcutta PuonoDii Oiianpua v. EmpeIvOk 1933 


The letters do not say tliat lio did not 
put the (luestion under instructions but 
iiiercly say that ho was not inepared to 
divul^'o tho source of liis instructions; 
and what happened in the followinj; 
April after the cross-oxamination of de- 
fendant I only leiidu further strcnfitli to 
tlie fact that that question was asked on 
instructions. It is difticult, in these 
circumstances, to understand why tlie 
pleader should bo brought to Court at all 
on this charge once the source of tho 
instructions liad been divulged, and yet 
it was not before five weeks had passed 
or later tliat the complaint was made. 
It appears to me that there is no real 
foundation for tlie order of the learned 
Judge and tliat tiie fact is that tliere was 
no malice or grudge or want of good faith 
shown ill this ca.so at all. Tho pr jsiimp- 
tion that tlio question was put upon 
projier instructions far from being re- 
butted has been corroborated. If tliere 
was any want of good faith arising in 
tliis case it is rather to be attributed to 
the other side implicating the pleader in 
such circumstances as these. The client 
was tho soul CO of his instructions as re- 
gards the objectionable question. It need 
onl> further he said that it does in my 
opinion appear that the question is one 
which was not irrelevant to the issues 
in the case and cannot bo hold to bo ob- 
jectionable on that ground. Tho question 
was one of adoption and the answer to 
tho question, if in tlie affirmative, would 
have gone to support tho probabilities of 
the case wliich was being made by defen- 
dant I . In my opinion this Rule must 
bo made absolute. The order of tho 
Sessions Judge is set aside and that of 
tho Magistrate restored. The accused 
will be discharged from liis bail bonds. 

M. C. GJwse, — I agree. 

K.N./ii.K. liule made absolute, 
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, Jack and M. C. Ghosk, JJ. 

Probodh Chandra Oliakravarty — De- 
fendant — Petitioner. 

V. 

Empero) — Opposite Party. 

Criminal Ilevn. No. 206 of 1932, Deci- 
ded on lotli July 1932. 

Ordinance (2 of 1932), Ss.28 and 47 — Con- 
viction under, it not illegal for want of find- 
ing whether act it done in furtherance of 
movement prejudicial to public tafety. 

Section 28 dost not require any finding that 
■the conviction was for an act prejudicial to the 


public safety or peace; but it does require that 
the offence is one which in the opinion of the 
Court h.is been committed in furtherance of a 
movnmeqt prejudicial to the public safety or 
peace. A Magistrate can convict an accused 
person of an offoucc committed under the ordin- 
ance without actually recordlug a finding whe- 
ther the act was committed in furtherance of a 
movement prejudicial to public safety or peace, 
and such conviction is not illegal fori want of such 
a finding in view of S. 47. [P 186 C 2; P 187 Ul] 

Dinesh Chandra Boy^lor Petitioner. 

Khundkar and Anil Kumar Hoy — for 
tlie Crown. 

Judgment. — This Rule has been issued 
upon the District Magistrate of Rajshalii 
to show cause wliy an order directing the 
petitioner to pay a fine of J<s. 00 under 
S. 28, Ordinance 2 of 1932, should not 
he set aside on tho ground that there 
being no finding that the conviction of 
Paresh under S. 4, Ordinance 5 of 1932, 
was for an act prejudicial to thoc public 
safety or peace, S. 28, Ordinance 2 of 
1932, has no application and that ilio 
learned Magistrate eiTod in law in liold- 
iiig otherwise. In the first place it may! 
be pointed out that tho section itself 
does not reciuiro any finding that the 
conviction was for an act prejudicial tol 
tho pulilic safety or pence; ))ut it does] 
require that tho oiTence is one which in 
tlie opinion of the Court has heen com- 
mitted in furthorance of a movement 
prejudicial to the public safety or i)eaco. 
The question is whether on tlie ground 
that there is no finding tliat tho ollence 
was in tho opinion of tlie Court coiu- 
mitted in furtherance of a rnovemunt 
which is prejudicial to the public safety 
or peace, tlie Magistrate erred in law m 
imposing a fine upon tho guanliati of the 
accused . 

A jireliminaiA point was raised as 
to whether inasmuch as under 8. 01, 
Ordinance 2 of 1930, there is a provision 
thjit no Court shall have authority to 
revise any order or sentence passed under 
this Ordinance this Court has any juris- 
diction to interfere with that order or 
sentence. It lias been argued that under 
S. 107, Government of India Act, read 
with S. 65 this provision of the Ordin- 
ance is ultra vires; but in view of tho 
opinion wo are inclined to take on tho 
merits, it is not necessary to come to any 
decision on the point. On the merits we 
find that under S. 47 of the Ordinance 
no Court constituted under this Ordin- 
ance shall try any offence unless it is ttn 
offence punishable under this Ordinance 



BALDEO V. Empehor 


1933 

or has been coirimittoil in furthenince of 
ji movornenL Rjejudicial to the Ruhlic 
[safety or poaco. The very fact that tho 
iOourfc passed tliis order shows that tho 
Court was of opinion that the act cou- 
'stitubin^^ the olfeiice was committed in 
furtlierance of a movement prejudicial to 
the ?)nhlic safety or peace as otiiorwise 
tiie Court would liavo had no jurisdiction. 

Under Cl. (2), S. 47, wo find that the 
question whether or not tho offence tried 
by the Court constituted under the Ordin- 
ance was of tho nature described in sub- 
S. (i), that is to say, was committed in 
flirt hehinco of a movement prejudicial to 
tho public safety or peace shall not be 
raised in any Court other than tho Court 
tryinij tlie oflence. The present case is 
a case of peaceful pioketiui' and was tiled 
by a Special MaL^ist rate empowered under 
tlie Notification in the Calcutta Gazette 
dated 7tli .lanuary 1932. This Notifica- 
tion empowers such ]\Iai 4 i.stnites to try 
ori'eiieos under the rrevention of Moles- 
tation and Boycott in.'4 Ordinance which 
are committed in furtlicianco of a move- 
ment prejudicial to the public safety or 
j)oaoo. 1’his a.i»ain shows that unless tho 
act com [)!. lined of was one committed in 
tiutheraiico of a movement ])iejudicial to 
the ])ul)lic s.ifot\ or peace, the trying 
Magistrate had uo jurisdiction; and 
inasmuch as this point was not raised 
either in tlie (Jourt in wliich tho hoy was 
com icted nr in the Court in which tho 
father was fined under S. 28 of I he 
Ordinance, tliis is a jioint which wo 
should not allow the potitionrj- to raise 
in this Cniut. 

It is true that there was no express 
finding of the Magistrate that the act 
‘Was commitlod in furtherance of a inovc- 
inont prejuflicial to tho puiilic safety or 
jpoace; hut the very fac-t that he tried 
jtlie matter and imposed the fine on tho 
ipetitioner shows that he must have been 
jof tho opinion that it was sucli an act 
:othorwise ho had no jurisdiction to try 
tho case. Tho accused's plea of guilty 
in that Court to the otfenco charged, 
involves an admission that tho act was 
committed in furtherance of a movement 
prejudicial to the public safety or poaco. 
In tlie petition also some of tho state- 
ments made seem to show that the act 
was such an act. We find in para, (fi) of 
the petition that the petitioner ti'ied his 
level best to keep his son Paresh out of 
the influence of tho present political 
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movement and that tho son was lod away 
without Jiis knowledge to picket at a 
ganja sliop in spite of his advice to his 
children not to join the political fiiove- 
ment. We were asked to take judicial 
notice of the fact that what is described 
ill the iietition as “tho present political 
movement" was in fact a movement pre- 
judicial to the public safety or jioace and 
w '0 think that w'e are entitled to do so. 
The result tlicreforo is that the Rule is! 
discharged. 

K.N./R.K, “Rule discharged. 
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Panckridge and M. C. Ghosk. JJ. 

Valdeo Bin — Accused — Appellant. 

V. 

Opposite Party. 

Grimitial Appeal No. 779 of 193 J, De- 
cided on Kith March 1932. 

(a) Evidence Act (1872), S. 24~'Confet< 
sion of accuged ' caused by inducement, 
threat or promise — Judge has to decide ad* 
missibility of such confession —If he consi- 
ders it admissible, he must point out to jury 
that admissibility of evidence does not mean 
that it is true and that it is for jury to ac' 
cept or reject it—Criminal P. C., S. 297. 

It is for the Judge to docido for himself whe- 
ther prinia facie the confossiou of the aecueed 
appears to him to have been induced by threat 
or promise and for that reason to bo inadmissible. 
If he comes to tho conclusion that it i.s inHdmi.>^- 
siblc, he must exclude it from the consideration 
of tho jury. It is not the province of jury to 
decide the question of admissibility of evidonco. 
On the other band, if tlie Judge considers the 
confession admissible, it is his duty to point 
out to the jury that the fact that he considers 
the ovidonco as admissible does not noccssarily 
mean that it is true and it is for jury to make 
up Ihiiir mi lids whether they should accept tho 
coDfessioii, and in doing so they should natural- 
ly bo guided to a large extent hy their opinion 
on the question whether the coufes.^ioD was 
voluntary or not. LI* 18S C 2] 

(b) Criminal P.C.*(1898), S. 342— Statement 
of accused under S. 342— Judge omitting to 
put such statement specifically to jury, but 
fully explaining to them defence of accused 
and his reasons why jury should disregard 
hit retracted confession — Judge’s omission 
held not harmful— Criminal P. C., S, 297, 

The .statement of accused under 8. S42 amoun- 
ted only to an assertion of innocence and an 
explanation of how be had made the retracted 
confession. Tho Judge omitted to put this 
statoment to the jury, but the language used by 
the Judge was such' that the jury must have 
throughout appreciated perfectly well what the 
acciiBod's defence was and the reasons for which 
ho maintained that the jury should disregard 
the confession made by him. 

Ileld: that no harm was done by the Judge’s 
omission to deal specifically with the statement 
of the accused. [P 138 C 2; P 199 C 1] 
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(c) Criminal Trial— Evidence — Irregularity 
in learch does not affect admiisibility of 
property found. 

Irrefjular conducting of search would affect 
the weight to ho attached by jury to the find- 
ing of property but would not make such pro- 
perty inadmissible in evidence. [P 1H9 0 1] 

Dhirenclra Nath Ghose — for Appellant. 

Khundkar and Monindra Nath Mu- 
kherji — for the Crown. 

Panckridge, J, — The appellant in 
this case has been convicted of the 
otTenco of dacoity and haying bad a pre- 
vious conviction he has been sentenced 
to rigorous imprisonment for a period of 
seven years. He was tried together with 
a co-accused. The jury found the ap- 
pellant guilty by a majority of 3 to 2 
and unanimously found tho other ac- 
cused not guilty. 

Various points have been taken od be- 
half of tho appellant. It is first of all 
stated that the learned Judge was in 
error in failing to draw tho attention of 
the jury to certain portions of the evi- 
dence which tended to show that tho 
number of persons present at tho occur- 
rence was less than what the Penal 
Code requires to constitute an ollenco of 
dacoity. After perusing the evidence wo 
have come to tho conclusion tliat there 
is no justification for this argument. 
Nearly all the witnesses placed the 
number of the dacoits at some figure 
between 8 and 12. It is true that a 
female witness stated that she could not 
tell by guess how many were there. But 
-even if she had spoken tho truth it was 
hardly possible that there w'ero leas than 
five. Wo do not think that this point 
w’as improperly dealt with l)y the learned 
Judge. 

Then it is said that tho learned Judge 
failed to draw the attention of the jury 
to tho weakness of the prosecution case 
as regards identification. The appellant 
w'as identified by two witnesses who pro- 
fessed to have recognized " him at the 
daeoity. The Deputy Magistrate who 
superintended the test identification was 
called as a witness and he described tho 
procedure which was followed at the 
identification parade. We consider that 
the learned Judge summarized tho evi- 
dence as to tho identification parade in a 
satisfactory manner and left to the jury 
to say whether they felt justified in 
giving any weight to this sort of evi- 
dence as to identification. Another part 
of the prosecution case consisted of a 
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confession made by tho appellant to tho 
Deputy Magistrate and subsequently re- 
tracted# It was the case of the appel- 
lant that this confession was untrue and 
was induced by tliroat and jicrsuasion on 
the part of the police. The learned 
Judge in discussing tho confession drew 
the attention of the jury to tho provi- 
sions of S. 24, Evidence Act, and obser- 
ved tliat tho appollant’sconfession would 
be irrelevant: 

“If you bcliovo that it was caupccl by inducc- 
mont, threat or promise by the police a«s stated 
by llaldeo Bin, it is for yon to consider whe- 
ther or not the confession was caused by such 
inducement, threat or promise.” 

Strictly speaking, tho learned Judge 
did not state the law accurately on tho 
point. It was for the learned »ludgo to 
decide for himself whether priniii facio, 
tho confession appeared to him to have', 
been induced by threat or proinise and; 
for that reason to be inadmissible. If. 
ho comes to tho conclusion that it is in-j 
admissible he must exclude it from thel 
consideration of the jury. Tho learned; 
Judge appears to have thought tliat itj 
was tho province of the jury to deciclc, 
this question of admissibility of evidence.! 
In that he was wrung. But even if liCi 
had stated tho law accurately on tliisj 
point it W'ould have still been his duty 
to point out to tlio jury tliat. tho fact 
that ho considered tho evidence as ad- 
missible did not necessarily mean that it 
was true and it was for the jury to 
make ui) their mind wlicthor they shoiildj 
accept the confcs.sion and in doing sol 
they should naturally bo guided to a, 
largo extent by their opinion on the 
question whether the confession was 
voluntary or the reverse. In the cir- 
cumstances of the particular case therol 
were no materials on which tho learned 
Judge would have been ju.stificd in ex- 
cluding the confession and so we do not 
think that oven if he misdirected tho 
jury with regard to the confession it 
has occasioned a failure of justice. 

A complaint is made that the state- 
ment of the accused under S. 342, Cri- 
minal P. C., was not put to the jury. 
When we examine this statement under 
S. 342, we find that it only amount.s to 
an assertion of innocence and an ox-, 
planation of how the appellant had 
made the retracted confession. Having 
regard to the language used by the 
learned Judge the jury must have 
throughout appreciated perfectly well 
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iwhafc tho appellant 'a defence was and 
I the reasons for which he maintained 
ilhat the jury should disregard the con- 
Ifossion made by him. Wo do not think 
jthat any harm has been done by the 
.'omission of tho learned Judge to deal 
specifically witJi tho statement of tho 
1 accused in the Sessions Court. 

Finally, it is said that tho search in 
wJiich it is alleged tliat certain booty of 
the dacoity was discovered was irregular- 
ly conducted. Tho learned Judge called 
tliG attention of the jury to the suspi- 
cious circumstances connected witli the 
soarcli. Put even if it was irregularly 
•conducted tliat would merely go to the 
weight wliich tlie jury would attach to 
tlio finding of tlie property in question 
and would not ni ike siudi property in- 
admissible in evidence. Wo think that 
'the jury wore adequately warned with 
regp.rd to tJiis. Tlie learned Judge seems 
to have had misgivings as to the guilt of 
the ai)pcllant. But ho did not think it 
justified to refer tho case under S. 307, 
Criminal P. C. Although the charge of 
tho learned Judge is not very satis- 
factory wo do not think that there is 
such a serious error in it as would 
}ustify our disturbing tlie appellant’s 
convictiuii. Having regard to tho pre- 
vious record of tlie api) 0 llant tho son- 
tcnco imposed upon him by the learned 
Judge is not too severe. Tho appeal is 
^lismis^od. 

M, C. Ohn^e, J . — I agree. 

R.U./h.K. Appeal dismissed. 
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Panckiudgk anh Patteuson, JJ. 

Moosa Haji Abdul Shakoor — Ac- 
cused — Petitioner. 

V. 

Evipcro ) — Opposite Party. 

Criminal Kevn. No. 1058 of 1932, De- 
cided on 30th November 1932. 

^ Evidence Act (1872). S. 135- Right of 
defence to cross-examine prosecution wit- 
nesses in the tfrder it wishes — Discretion of 
Court — Criminal P. C. (1898), S. 256. 

Wlicie the dofcnco wants cross -oxami no 
ibo prosecution witnesses in a particular order 
by being allowed to postpone tho cross-examina- 
tion of the complainant on the ground that the 
cross-examination of tho complainant before 
some other witnesses will embarrass and preju- 
dice the defence case, the mere fact that tho 
coinf)lainant, a sickly man, is present in Court 
and may not come on some other day due to his 
tad health, is not suiiicient to justify the 


Court in refusing to accede to the request of 
the defence; but the Court should exercise the 
discretion in favour of the defence. [P 190 C Sj 

A, K, Basil and Satindra Nath Mu- 
kherjee — for Pofcitioiior. 

Nirmufi Chandra Chakrabarly — for 
tho Crown. 

Panckridge, J. — In this case we 
granted a Pule iij)on the Chief Presi- 
dency Magistrate to show cause why an 
order of the Additional Presidency 
Magistrate refusing the prayer of tho 
accused to be permitted through his 
counsel to cross-examine certain prose- 
cution witnesses then present in Court 
before cross-examination of the com- 
plainant should not be set aside. 

The petitioner is charged wdth an 
offence punishable under S. 406, I. P. 0. 
The stage which had been reached when 
the incidents which are tho subject- 
matter of this application occurred was 
that tho prosecution witneswses had been 
examined in chief and charges had been 
framed. It appears that tho learned 
Magistrate on 27th September directed 
tho petitioner's pleader to giv(3 to tho 
prosecution pleader tho names of tlie 
prosecution witnesses who had already 
boon examined in chief and whose at- 
tendance he required for cross-examina- 
tion on 31st October. The petitioner’s 
pleader gave tho names of 11 out of 14 
prosecution witnesses, but tho com- 
plainant was ono of the tliree witnesses 
whose name was given. On 31st Octo- 
ber some of tho witnesses whose names 
had been given by tho defence pleader 
were present in Court as was also the 
complainant. Tho Magistrate on tliat 
occasion, for reasons whicli lie has given, 
was not disposed to permit the witnesses 
to be cross-examined in the order in 
which the accused desired. On tho con- 
trary, ho insisted on the cross-examina- 
tion of tho complainant being taken 
first. Tho learned counsel appearing for 
tho petitioner was willing to cross- 
examine the complainant on that date, 
provided lie was allowed to cross-exa- 
mine tlio other witnesses then present 
before cross-examining the complainant. 
This proposed arrangomont however was 
not allowed by tho ^Magistrate. The 
learneii counsel stated that he had good 
reasons for wisliing to postpone the 
cross-examination of the complainant 
until the other witnesses had been cross- 
examined but that if ho informed tho 
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Court what thoso reasons were he would 
prejujlice his client’s case. Learned 
counsel appearing* for tlio petitioner 
maintains tliat tlie dofenco has an ab- 
solute right to insist that the prosecu- 
tion witnesses in a warrant ease should 
be cross-examined in the order which 
the defence counsel desires. The learned 
advocate who appears for the Crown has 
directed our attention to S. 130, l^vi- 
dence Act, which states: 

“The order in which witnesses are produced 
and examined shall be regulated by the law and 
practice for the time being relating to civil and 
criminal procedure respectively, and in the 
absence of any such law by the discretion of 
the Court.” 

He has further pointed out that 8. 256, 
Criminal P. G., wliicli deals with the 
I)rot!e(iure to be followed by the defence 
in a warrant case contains no jnovisions 
as to the order in which the prosecution 
witnesses are to be cross-examined and 
does not confer any such right upon the 
defence as is claimed by Mr. Basu. 

Basil states that ho is able to say from 
liis own experience and from informa- 
tion given him liy counsel of extensive 
experience in the Presidency ^lagist rates’ 
Courts that it is the practice of the 
Court always to permit the defence to 
cross-examine the prosecution witnesses 
in the order it wishes. We do hot feel 
called upon to decide whether in fact 
there is a practice liaving tlie force of 
law by which the discretion of the Court 
whicli is prima facie conferred by 8. 135, 
is controlled in the Presidency Magis- 
trates’s Courts or in the Courts of 
Magistrates generally. It is suflicient 
for the purpose of this case if we deal 
witli the application on its merits. 

We have read the explanations sub- 
mitted to this Court by both tlie trying 
and the Chief Presidency Magistrates. It 
is to bo noted that on 27t)i October it 
clearly did not appear to the learned try. 
inf( Magistrate that there was anything in 
the circumstances of the case which ren- 
dered it undesirable for dofenco to cross- 
examine certain prosecution witnesses 
before the cross-examination of the com- 
plainant. We therefore are not disposed 
to attaclj much importance to the state- 
ment of the trying Magistrate in his 
explanation to the Chief Presidency 
ilagistrate that the cross-examination of 
tiie. complainaut before the others was 
necessary for a clear and definite under- 
standing of the defence case. What ap- 


parently weighed with the learned Magis- 
trate was the fact that on 19th August 
it was found necessary to adjourn the 
case until the Kith Septeinlier owing to 
the fact that tlio complainant was suf- 
fering from angina pectoris. It appears 
that tho Magistrate not unnaturally 
thought on 31st October tliat as the 
complainant was present it was desira- 
ble to tako the oiiportunity of having 
him cross-examined at once thereby 
avoiding the risk of the proceedings be- 
ing again lield up owing to the com-j 
plainaiit’s state of health. In our opin- 
ion, this reason was not ■ suflicient to^ 
justify the ^lagistrato in refusing to ac-1 
cede to tho veiiuest of tho defence coun-; 
sel who asserted that the defence would, 
bo embarrassed unless the evoss-oxami-: 
nation of the other witnesses Vit^^^^dedi 
tliat of tlie complainant. W'o luive made' 
inquiry of Mr. Basu who tells us that 
out of 1 1 witnesses there are eight whom 
he wishes to cross-examine liefoio he 
cross-exam iiKis the complainant, and 
that after these eight witnesses have 
been cross-examined bo will have no ob- 
jection to cross examining tnc com- 
plainant. lie also assures us that the 
cross-examination of these eight wit- 
nesses will not take more than two andj 
a half Jiours. On this assurance wej 
think that if, as is not admitted by tlu)| 
petitioner, the Magistrate lui.s a discre- 
tion in the matter, ho sliould exorcise it 
in tlio petitioner’s favour. 

We therefore set aside tlic older com- 
plained of, and direct that ilie defence 
be permitted to cross-examine the wit- 
nesses in the order that they desiie sub- 
ject to tlio undertaking by Mr. ibisu that 
ho will have no objection to cross-oxa- 
mino the complainant after 8 other pro- 
secution witnesses have been cross- 
examined. 

Tho Kule is made absolute. 

K.s. Order set aside, 
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Panckridgb and M. C. Giiose, JJ. 
Eusuf All — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 685 of 193 J, De- 
cided on 1st February 1932. 

(a) Criminal Trial — Objection to admis- 
sibility of evidence cannot be taken in ap- 
peal. 

Courts do not entertain objections on the 
ground of admissibility of evid'meo which arc 
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takcu for tho first time in appeal. A person 
was prosecuted under S. 193, Penal Code. He 
did not challenge the fact that he did say in the 
civil Court that he had paid the money to the 
plaintiff and reiterated that statement in cri- 
minal Court. No objection was taken to the 
admissibility of his deposition on the ’ground 
that it was not one taken according to law as 
0. 18, R. 5, Civil P. 0., had boon disregarded, 
inasmuch asthe statement had nob been read 
out to the accused : 

JLi’ld ; that the objection could not prevail in 
appeal. [P 19‘i C H 

(bj Evidence Act (1872), S. 80 — Deposi- 
tions can be proved only under S. 80 and 
only when taken according to law. 

Depositions are matters required by law lo he 
reduced to the form of a document within the 
nieaiiing of b. 91, Evidenco Act, and the only 
way they can bo proved is under the provisions 
of S. 80 of tho same Act, and this is only when 
they are taken in accordance with law. 

[P 191 0 2 ; 1‘ 192 0 1] 
(c) Criminal P. C. (1898), S. 297 — Judge 
can express his opinion if he warns jury that 
it is not binding on them. 

.V .fiidgo has a pcrfi'cfc right to cxprcs‘< his opi- 
nion to tl.u jury provided he makes it clear that 
hi> opinion on the facts is not binding ou them. 
Where thoretore a Judge in charging tlic jury 
C'vr-rcssorf his opinion but warns tliciii that they 
were not bound to accept Jn's opii ’oii if it did 
MOL ni ill with tlioirs no i\alid objection cau be 
tiiKcn lo tho charge ind there is no misdirection 
in his doing so. [L* 102 G 1] 

iSuresh Chandra Taluqdar iincl JJa- 
heudra Kumar Gkose — I'of Appollant. 

Kliundkar and Nirvial Chandra 
Ohakrabarti — for tho Ciown. 

Panckridgi\ J, — In tliis ciiso tho ap- 
pellant lia.s been convicted of jlTonces 
j»uni.sluihle undor Sa. 193 and 471, l.P. C. 
in respect of the ollenco under S. 393 he 
has been sentenced to rigorou.s imprison- 
ment for a period of 18 montlis. No 
separate sentence has been passed under 
8. 171. 

It appears that the appellant was a defen- 
dant ill a money suit before the third Addi- 
tional Subordinate Judge of Noakhali. His 
defence was an allegation tliat the money 
in respect of which tho suit was brought 
Jiad been paid. Ho filed a written state- 
ment to that oirect and he also tiled in 
Court a certain document purporting to 
he a receipt granted by the plaintiff for 
the sum which, he alleged, had been 
paid by him. In due course the suit 
came on for hearing and the appellant 
gave oral evidence in which he reiterated 
that tho money had been paid to the 
plaintiff in the plaintiff's shop. The 
icarjied Subordinate Judge disbelieved 
tlie defendant’s story and decreed the 
suit. Thereafter a complaint was made 


under S. 476, Criminal P. C., and these 
proceedings were started. The accused 
was charged witli user of a forged docu- 
ment, the user being the filing by him of 
tho receipt in the circumstances we have 
mentioned and also with giving false 
evidence, tJie false evidence being a state- 
ment made orally by him in Court that 
ho had paid tlic sum mentioned in tlie 
receipt to tlie plaintiff, in the Sessions 
Court tho defence of the accused was 
that the document was a genuine docu- 
ment and that the evidence lie gave as to 
tho payinemt of the money was true. The 
jury unanimously found him guilty on 
both the charges. Various points have 
boon raised before us. 

Jt is first of all stated that there should 
have been an inquiry by theJearned Sub- 
ordinate Judge licfore the comidaint was 
made and also tliat tho complaint doe.s 
not state that in tho opinion of the 
learned Subordinate Judge it is expe- 
dient in the interest of justice that an 
inquiry should bo held. 1 do not think 
tliat there i.s any substance in these con- 
tentions, and in any event we should be 
reluctant on grrninds such as these to set 
aside tho conviction seeing that the ap- 
pellant had a lemedy open to liim under 
S. 47t)-B by way of an appeal of wliich 
lie did not choose to avail himself. A 
more important point has lieen raised 
with regard to the admission of certain 
evidence. It is stated tliat the appel- 
lant's deposition is inadmissible. Tho 
learned advocate for the appellant has 
drawn our attention to O. 18, H. 5, Civil 
r. G., which provides tliat a witness' 
evidence shall l/o taken down in writing, 
in narrative foim and when completed 
shall be read over in tho presence of the 
Judge and the witness. It appears from 
the record that the .appellant gave. his 
evidence in chief and in cross-exami- 
nation on three days and that at the 
conclusion of each day it was read over 
to him. At a subsequent stage, on an- 
other day he was recalled and some ques- 
tions were put to him. It dees not ap- 
pear whether on the fourth day tho evi- 
dence he then gave was lead over to him; 
undoubtedly that pait of his evidence in 
respect of which lie was prosecuted wasj 
read over but it does not appear that the 
evidence was read over toliirn when com- 
pleted as lequived by 0. 18, R. 5. 

There is authority for saying that dc-i 
positions are matters required by law to' 
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bo rediicofl to tho form of a documonfc 
within tlio incaniufi of S. 91, Evicloiico 
Act, iliid tho only way they can bciirovod 
is under the provisions of S. 80 of tho 
saino Act, and this is only when they avo 
taken in accordance with law. It is 
suggested that the result of the disregard 
in this case of the provisions of 11. 5, 
O. 18 is that tho deposition in question 
has not been taken down according to 
law and therefore is not admissible in 
evidence. As I pointed out, there are no 
merits at all in those points because tho 
appellant has never challenged tho fact 
that he did say in tho civil Court that ho 
*had paid tho money to tho plaintiff. On 
tho contrary, in the criminal proceedings 
he has reiterated this statement and he 
claims to ho acquitted not becavio ho did 
not make the statement alleged but be- 
cause it was a true atatoinont. Wo think 
that it is sufTioicnt to dispose of this 
[point if wo only say that in this case, at 
jany rate, we see no reason to make any 
lexception to the salutary rule wliereby 
tho Courts do not entertain objections on 
the ground of admissibility of evidence 
which are taken for tho first time in ap- 
ipoal. There was no objection to the 
‘evidence when it was tendered in the 
Court l)elow and wo do not think that 
even if the objection is sound as to which 
we express no opinion the appellant 
.should be allowed to take it at this stage. 

The only other points that have been 
raised are certain criticizms on tho lan- 
guage of tho learned Judge in charging 
the jury. He certainly has expressed his 
opinion on more than one occasion, but 
ithat ho has a perfect right to do if he 
‘makes it clear to tho jury that tho opi- 
inion ho expresses on the facts is not 
[binding on them ; and in fact at the end 
jof his charge to the jury we find him 
'warning tho jury in this words : 

“1 shall once again Wiirii you that you are not 
Sound to accept luy opinion if it docs not lit in 
with yours.” 

In our opinion it was perfectly clear 
to the jury that tho responsibility for 
tlio decision was theirs and that they 
had to make up tlicir minds themselves 
and not to roly on any opinion as to 
facts expressed by the Judge. Wo do not 
think that tho sentence is at all too 
severe. In the circumstances the appeal 
is dismissed. 

The appellant must surrender to his 
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bail and servo out tho remainder of the 
sentence. 

M. G. Ohosct J, — I agree. 

K.N./r.k. Appeal dismissed. 
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Panckridge and Patterson, JJ. 

Nagendra Nath Adhilcari — Accused— 
Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Rovn. No. 477 of 1932, Deci- 
did on 2*^th November 1932. 

Criminal P. C. (1898), S. 476<B-Refu6al 
by Assistant Sessions Judge to make com^ 
plaint under S. 476 — Appeal ,to the Sessions 
Judge lies. 

Whore an Assistiint Sessions Judge refuses to 
lodge a complaint under S. 47G, an appeal from 
his orderlies to tho Sessions Judge ev,cii Lhuugh 
the Assistant Sessions Judge is also a member o£ 
tho Sessions Court : AIR 192J h'ull\ 

AIR 1931 Cal 190, Ref, [P 193 C 1, 2J 

S, K. Basil, Dcbabratii Muklierji and 
Parimal Mukherji—iov Petitioner. 

7?. M. Sen — for tlie Crown. 

Panckridge, J. — Tliia is a JIiilo ob- 
tained by tho petitioner calling upon tho 
District Magistrate ol Ihirdwau to show 
cause why an order made by t lio Sessions 
Judge of Burdwan who allowed an appeal 
against an order of tho Assistant Sessions 
Judge of Burdwan and directed under 
S. 476-35, Criminal P. C., a complaint to 
be lod-fod to the ellect that the petitioner 
had committed oll'ences punishable under 
certain of those sections of tlio Indian 
Penal Code to which S. 195, sub-S. (l), 
para, (c), Criminal P. 0., applies should 
not be set aside. It appears that an 
application was made to tho Assistant 
Sessions Judge of Burdwan who was tho 
successor of the Assistant Sessions Judge 
who tried the case in connexion with 
which tlie ofTonces are said to liavu Ijoen 
committed to make a complaint under 
S. 476. This tho learned Assistant Ses- 
sions Judge rejfnsed to do. An appeal 
was made to tho Sessions Judge under 
S. 476-B with tho result that tho order 
refusing to make a complaint was set 
aside and the learned Sessions Judge ex- 
pressed his intention of lodging a for- 
mal complaint before tlie Subdi visional 
Officer. We are not concerned with the 
merits of the Sessions Judge's decision 
because tho Rule has boon granted on 
two grounds alone which raise a question 
of jurisdiction. 

It is said on behalf of the petitioner 
that in the circumstances of th(v case no 
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ii[)i)eal umler S. 47(5. B lies to tlie Ses- 
.-.ions Jnclj^^e and that if the applicant 
hofore the Assistant Sessions Judj^o de- 
sired to rinestiou the propriety of the 
Assistant Sessions Judge’s refusal to 
lodge a complaint his remedy was by way 
td an appeal to the High Court. To 
decide tliis question it is necessary to 
o\amine the relevant sections of the 
ijxlo of Criniimil rrocednro. fi. ‘iTG-B 
i)rovicl<!s that in a case where the Court 
lias refused to make a coniidaiut under 
S. ITG the person whose application has 
ooon rejected ina\- af)peal (o the Court to 
wliicli sucli former Court is suhonlinato 
vitliin the niOiniing of S. l!)o, sul)-B. (3). 
B. 11 * 0 , sul)*S. (J) enacts that a Court 
-.liall he deemed to he suborrlinato to the 
Court to which appeals ordinarily lie 
A’oiii th^ deci.sions of sucli former Court. 
In the case of Assistant Sessions Judges 
S. lOS, Orimin.il P. juovides l hat an 
t]»pe!Ll shall lie to the. (\nn’t of Sessions 
subject to tlie pro\iM) that when an 
Assistant Sessions Judge pivSM'-s a sen- 
-'■enco of iiiipi isonuient for a tcu’iii execod- 
Jiig four yciirs or any Mintencc (d' (lans- 
poitation :ui appeal shall liolu the High 
(Jourt. 1 do not think it neta-ssary to 
'discuss w luit moaning is to ))e attached 
to the wold ‘‘orrlinarily” in S. l.9o or to 
come to any decisi(ui wlintlicr appeals 
<'roni A<si>>t ant Sfjssions J udges < u'dinarily 
lie to the Coui't of Session rallicr than 
i.u the High Court or to tlie High Court 
rather than to the Court o( Session, It 
IS clear that a|)pcaLs do lie from convic- 
tions hy As.sistant Sessions Judges some 
of which lire to ho dealt with hy Courts 
of Session and some hy the High Court. 
Wlion we turn to the pro\iso (»f S. 195, 
sub-S. (3) wo iimi that when appeals lie 
to more than one Court the appellate 
Court of inferior jurisdiction shall be 
the Court to which the trial Court shall 
ho doomed to bo subordinate. 

It is clear that these words cover the 
case, to which the learned advocate for 
the petitioner has referred, of the Court 
•of Subordinate Judge from whom an 
ajipeal lies either to the Court of the 
■District Judge or to the High Court 
according to the value of -the subject- 
matter of the suit. The question is 
whether the proviso gives us any in- 
dication to what Court an appeal 
-lies from an urder made by an Assistant 
Sessions Judge under S. 47(>. Mr. Basu 
contends that sub-S. (3) cannot apply to 
1933 0. 25 A 26 


Assistant Sessions Judges and Courts of 
Session for ho says that the subordinate 
Court must be a dilt'erent Court (roup the 
one to whicli it is subordinate and the 
proviso contemplates a Court wliich is 
subordinate to two dilTerent Courts in 
the sense that appeals lie from it to 
both those Courts and lays down that in 
such a case the Court of inferior juris- 
diction shall ho tlm Court to whioli the 
original Cours sJiall bo held to bo sub- 
ordinate for the purpose of the section. 
Ho also points out that Assistant Ses- 
.sions Judges, Additional Sessions Judges 
and Sessions Judges are all Judges of the 
same Court, namely, tiie Court of Ses- 
sion. Tliat would a|)pcar to be the case 
both from the language of S. (5, Criminal 
r. C,, whicli only contemplates besides 
High Courts, Courts of Session and 
various Magistj-ates’ Courts and also 
from tlio language of S. 9 which contom- 
pliites the establishment by the Bocal 
Covernment of a Court of Session for 
every Sessions Division and the appoint- 
ment of a Judge of such Court and also 
of Additional Sessions Judges and Assis- 
tant Scs.sions Judges, all of whom are 
mcmiicrs of ilie same Court. 

In addition to tlie Code there is also a 
(‘aso of Tho Superintendent and Bemem- 
hrancer of Legal Affairs^ liengaL v. Ij- 
jatiUl Vaikar (l). In that case it was 
held that w hen an oHeneo under S. 193, 
1. V. C., had been committed in a jiro- 
ceediiig before an Additional Sessions 
Judge and the Additional Sessions Judge 
liail been transferrerl, the Sessions Judge - 
liad jurisdiction to rnako a complaint 
under S. 47(5 l)ecauso ho was the Judge- 
of tlic same Court,' namely, the Court of 
Session, as the Additional Sessions* 
Judge. T think tlnit there is consider- 
able force in Mr. Basu’s argument, but if 
it is sound it must follow that no appeal 
can lie under S. 476-B, Criminal P. C., 
against an order of a Judge of the High 
Court sitting singly on the original side 
to a Division Bench of the Court because 
if it is necessary for the Court from 
which an appeal is to lie under B. 476-B 
to he a Court dilferent from the Court* 
making the order under S. 47(5, that con- 
dition will not be satisfied because the 
High Court exercising its ordinary origi- 
nal civil jurisdiction is the same Courfc 
as the High Court exercising its appel- 

-~i7 a I K 193i C7l i96=l93rcrG 264=m 
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lato jurisdiction. This very point has 
l.een consideroil and decided in the case 
of liamjantdi v. Moolji SheilcJi ^ Co. (‘i) 
whore Kankin, 0. J., and Auckland, J., 
licld tliat not only did an ap])oal lie from 
j» sin^de Judge of tho High Court exer- 
cising original civil jurisdiction to a 
Division Bench whore a single Judge has 
made a coinidaint under S. 471) hut also 
that such an appeal lay hy virtue of the 
])rovision8 of S. 47()-B. hi taking tliis 
view th(? learntal .ludges relied upon two 
decisions: one a Full Bench decision of 
tho l\Iadriis Court High Court and iho 
otht'r a decision of the Bombay High 
Court. 

ft api>ears to me that the same consi- 
d(ir;i(ions apply in the present case. Al- 
•though, as 1 have said, Mr. Ra‘;u’s argu- 
ment is attractive and tho language of 
the Code is not altogether happily 
chosen \Ye arci of opinion that an appeal 
from the sentence of an Assi.stant Ses- 
sions Judge does oidinariiy lie to a Court 
of Session oven though an Assistant 
Sessions .ludge is a memhc’r of that 
Court. Jfit cannot 1)0 said also ordi 
narily to lie to the High Court no (|ucs- 
tion arises. ]3ut if it can be said “ordi- 
narily to Ho to the High Court*’ proviso 
(a), suh-S. (3),S. I9;j, applies and Dio ap- 
peal under S. 17()-15 must be held to lie 
to the Court of inferior juri.sdiction, 
namely, Court of ^'ession. These consi- 
derations dispose of the mutter and since 
we are of opinion that tlie grounds on 
which the Knle was granted liavo not 
been sliown to lie sustainable tlio Jiulo 
must be discharged. 

VatterHon, J . — I agree. 

K.S. Bide dischargefh 

2. A I K 1929 Cal 521=1929 Cr C 184=118 
I C 889=30 Cr L J 974=60 Cal 932. 
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TANCKBIDGE and M, C. CiJiO.SE, JJ. 

Mahomed Ali and others — Appellants, 

V. 

Emperor — Opposite Party. 

Criminal Admitted Appeal No. d73 of 
1931, Decided on 14th Jiinuarv 1932. 

I Criminal P. C. (1898), S. 221— Charge 
under S. 366, Penal Code, must make clear 
to what exactly the charge relates— Charge 
held offended against principles of criminal 
pleadings. 

It must 1)C made plain to the accuBcd charged 
under S. 366, 1, P. C., whether he is charged 
with kidnapping or with abduction, and who- 
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tiler it was with intent to ooin]»cl tho victim to 
marry against her wish or with Iciiowlfidoc that 
she may he forced or seduced to illicit intoi- 
fOur.se. Otherwise it niJi\ not he possible to 
know tho exact view of tho jury. Separate 
charges may be framed luicl the verdict of the 
jury may be taken on each charge, fl* 195 0 1] 

Charge under S. 36.5 ran as loilovvs; " That. 
3 'uu on or .ibout 3!st August 1930 at fV kidnapped 
M ly from the lawful guardianship of her father, 
Af or abducted licr with intent that she might 
be eoinpolled to marry U against her will or 
knowing it to be lilifly that she would be forced 
or seduced to illicit intcnoui.;c. ” 

Held’, that the chaig»j in this form offended 
sign in-Jt all the principles of ciiininal pleading: 
.1 i It 1927 Cal 644, Ayri'.) .1 1 It 1930 Cal 
209, Dist. \ V 195 0 2] 

K. lUisiL wwiX PariviaL Mulcherjf — 
for Aiipi'llants. 

Khondlar — for tiio Crown. 

Pancicridffr, J. — T'his is nn iipposil hy 
five pprsons who wi'ip ohargc'd of,.i)llViu'(‘8 
punisliahlc undnr Ss. 3l» i, Ihlb-A sind3()«S, 
[. 0. Th(‘y were cmiv iciud of Mur 

(‘lull go und('r 8. 3d(!, I>ul. ar^{uill.cd on 
tho cduirgcs umh*!* Ss. and 3(lti. 

Allot licr man wns chfugi'd undov Ss. 
3(>r»-A 11 nd 3liS, hill was li.'d on 

holli iho.'so elmrgcs. In J’cspt'ot. of of- 
IciUM'S puiiishahh' undor S. 3111) llio ]>ie- 
soni appidlanls ha\(' heem s(‘ntcn(.'(?d to 
various terms of im|)ris(mm(?iit. 

Tho case for tiic piu.socul ion jippc'ars 
to ]ia\e Ix'on th.it ;i l•^rt^lill \oung girl 
who WHS living in the same hari with 
her fatlicr was forcibly si'i/ed hy a pai'ly 
of whom sonu* of tiu' accused peisonty 
are iTunnhcrs and was taken to the lioiiso 
of accused 1. Wiiile sIkj was tlicie Hn 
attempt was inaile to force Iicr into mai’- 
riage wiD> accused 3. Slio did not con- 
sent and sl:c was tlicrcaftcr taken 
from place to [)la.ce and siio was finally 
discovered in the house of a woman who 
is said to he a woman of the town. Tho 
cliarg(3 under S. 30(5 is concerned witli 
the original forcible si'i/.ure of the girl. 
The other charges were based ui»on inci- 
dents subsequent to that seizure. The 
accused have been acquitted of tbe char- 
ges under Ss. 3(jG-A and 3f)8 and I need 
not deal with thorn furtlicr. But I am 
hy no means convinced tJuit it was con- 
venient or proper to try tho accused on 
those charges at the same time as they 
were being tried on the charges under 
S. 3(50. 1 now turn to the actual charge 

under S. 3G6. It rune as follows: 

“ That you on or al)0Ut Slst August 1930 at 
NijkuranBbi kidnapped Ma^tura Ilibi from' the 
lawful guardianship of her father Wajidulla or 
abducted her with intent that she might be 
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fomppllcd to mjirry Ifuaniutulla against licr will 
oj‘ knowing it to bo likely that she would be 
forced or scdiieed to illicit intercourse.” 

This is tho charge ui)on which the ac- 
cused were tried and upon whicli they 
ha\o hfon found ^^uilty and in respect 
uf \\hicli they have been sentenced. To 
iii\ mind the charge in this form offends 
against all the p]'inciples of <;riininal 
.j)leading. TL seems to me elementary 
.lhalJ it bJiould appear plain whether 
the accused poisons are lieiiig (diargcd 
with kidnapping or are lieing charged 
.with ahdiu'tion and siitiilarly whether 
tlu.'.y have hcen charged wilh kidnap- 
ping or wliether they h;iv(* been 
chargeil with ahduefion it should ap- 
jpe.ir clearly whethfu’ llu^ inhmt al- 
!l('.;ed ^^.ls an intent (o com f -el the vie- 
lim to^man’v against lier will or wlu'-' 
iiiev the kidnapinng abdiu-lioji was 
with he kmivJe'lge (hit i was likely 
(hat ho gill would la' I'nr^'c a- seduce*! 
do i' ic.it i ni ci'coio's *. I' oijo h'r.ks to 
(iliis *.li.'.j ge oiK^ will (ijul t Icif. various 
conlnn.iilons i" ]u^s<il eircum.'^ianc.cs 
w)ii< li can he eo\('i‘ed hv ' a ''c iium( 3 rous. 
It is p'.'rh'clly (file lliat 1 u' pros^^cul inn 
may ho in some (touht. n ee«da.in e.'isrs 
,whct lu'r tiui oll'eneo di.s-d se l is (hat <»f 
■kidnapping or that :ilj<u«dion. If this 
is so, nothing i easiei* than (<* frame two 
.(duirges and tal ’ the -N ei’dicd ot (dio jury 
upon them hoih. Wha( has h:ip]ioned 
in this case is a good example of the mis. 
chief (.hat can arise if (liat rule is not 
observed. J’lvidtjiu-e was calle«l and jire- 
sumahly reliance was soughi to ho 
placed by l-he ]M*osecutioii on that evi- 
dence as to tlic age «)f the girl. Tho 
jury lu'.ve brought in a verdict of guilty 
under S. hut whether they have 

hroiiglit in that verdict because they 
considered tho accused guilty of tho of- 
fence of kidnaiiping or of the ,ofTonco of 
abduction no ono is able to say. As 
1 have punted out in the course of tho 
avgumi nt it, might well ho tliat tho iirr 
portance of ai\ alleged misdirection in 
the char.go would depend entirely upon 
which view of the facts the jury had 
taken, r see that a view similar to my 
own was laken by thi.s Court in tlie case 
of ^lafizaddi v. Emperor (l) where 
Gurning and Graham, JJ., laid down that 
the ingredients of the two offences are 
dyferent and that the accused is entitled 

~ A ’CaTl ’C44^"2S Cr L J 806=101 
I 0 245. 
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to know wiiicli of tho charges lie is asked 
to meet. They add that the two offenc5S| 
arc distincc ofrcnces and that S6«fiarate| 
charges should have been framed if ibj 
was deni red to charge tlie accused with 
both the offrncos. 1 entirely agree with 
this view. Tho learned Deputy Legal 
Kemcmhiiincer lias drawn onr attention 
to the Pta/ullaKurnitrv. Finpcror 

(2). In that case it was argued that it 
was illegal to frame ono count or charge 
sotting out both the offences in tlieaUer- 
nativo and tlie Court ohservcil ; 

“Wc are not prepared tO .say that a charge of 
the lilt ter fharai-tereontravonea the reij'iirements 
of Ihe law, fa^* les'^ that there was tho le:ist 
prejudice cauwt.(l to tlie appelhiut thereby.” 

That was doubtless because the learn od 
.ludgo sfiecific.illy ascertained wlictlier 
the jury considered the accused guilty 
of kitlmifiping or guilty of abduction. 
Having as./ortaiued that the jury were of 
opinion that iic should lio coiivicfcpil of 
kidnapiiing, hiit acijuiited of abduction 
(lie Cc>urt pro(*oedcd to deal with tho 
accusctl on that basis. Therefore what- 
ever tiio ilefoct in tho cha.rge may have 
been steps Vr’cve taken to euro it. There 
1 he dilhcull y under wiiicdi wo labour as 
to tho natuso of tho offence of llie 
accuHcd did not arise. In the circum- 
stancos we are of opinirn tiiat this case 
must go hack lor a retrial and we direct 
that tho accused he tried on a charge 
funned in accordance with tlie ]uinciples 
1 have enunciated, that is to .say, if it is 
desired to charg(3 him witli both kidnap- 
ping and abduction, those offences must 
1)0 made a subject in separate chargo«f. 
Similarly if it is desired to charge him 
with abduction (lit her wil h intent that 
tho girl might he compelled to marry 
against hor will or forced or seduced to 
illicit iiiLcroour.se, soiiarate charges must 
he framed contemplating both sots nf 
circumstances. But, in my opinion, 
having regard to the unsatisfactory state 
of tho evidence as to the girl’s age and 
having regard to the fact that tlie ac- 
cused persons have already hconMfiquiltcd 
of charges under Ss. SOfJ-A and 3lJS the 
best coinsn will be for tlic ao(uisod to bej 
retried on the simple charge of abdiictingj 
Mastura Bibi with intent that she 
might bo compelled to marry Husmutulhi 
against her will. 

We Miinefore allow the appeal, set 
aside the convmtmn and sentence and 
'2 A I K 1(H0 CiiiW9=ia30 '0r“0“20l)=31 
Cr Tj J 903=67 Cal 1074=126 I 0 C66. 
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direct rotrial in the manner I iiavo iiidi- 
cjiVod. The recommendation that I liave 
made \^ith regard to limiting the number 
of charges to one is in no sense man- 
datory, but merely the result of a first 
impression of the evidence. If the Puh. 
lie Prosecutor or the Court thinks fit in 
the interest of justice to try tlio case on 
a specific charge of abduction knowing 
it to he likely that llie girl would be 
forced or seduced to illicit intercourse 
lie will use his own discretion in the 
matter. Pending the retrial the appel- 
lants w'ill be released on hail to the satis- 
faction of the Deputy Commissioner, 
ilf. G. GJinsc, J . — i agree. 

W.D./n.K. AjUical allowed. 
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Pattepson, .7. 

Probad h fi Ga ol i n i — A ppol Ian t . 

V. 

Banka liehari Mondal — Respondent. 
Appeal No. 242 of 1030, Decided on 
2+tli May 1932, against appellate decree 
of Ofl’g., Sub-Judge, Birbluuii, D. - 0th 
July 1029. 

(a) Contract Act (1872), S. 24-~Object of 
bond partly to stifle criminal prosecution — 
Lender, parly to object, is not entitled to any 
relief — (Quaere). Whether secondary evi- 
dence is admissible — Evidence Act (J872), 
Ss. 65 and 91. 

Plaiuti(I’.s niistresR filed suit apaiu.st the de- 
fendant and it was decroed. Plaintiff acted us 
agent and conducted the: suit. The defendant 
Flood a great chance of being pmsceuted for the 
defoncos raided. He appealed and the appeal 
was allowed by eODhcnt on the defendant exe- 
cuting a bond in plaintiff's favour for an amount 
larger than the sum decreed. The purpose being 
partly to stifle the institution of criminal pro- 
ceedings, the compromiFC petition was drafted 
and filed in plaintiff's presence. 

Held: that the plaintiff was not entitled to 
any relief by way of enforcing registration of the 
bond. 

Quaere. — Whether secondary evidonco can be 
allowed to show the nature of the alleged agree- 
ment. - [P 197 C 1,2] 

(b) Registration Act (1908), S. 77 — (Obiter). 
Suit under — Other claims cannot be joined. 

Obiter. — No other c laim can be coupled with 
the praver to enforce registration of a document 
under S. 77: J I li 1924 Cal COO, lief. 

[P 197 C 1] 

(c) Registration Act (1908), S. 77^{Obit€r). 
Tampered document. 

Obifer.—Suit to enforce registration of tam- 
pered document cannot be maintained. 

[P 197 C 2] 

Gour 2Lfo/iaM DuUa and Bon Behary 
Muhherji — for Appellant. 

I/arz Charan Ganguly and Indu P/o- 
hash Chatter ji — for Eospoadent. 


Judgment.— Tho suit; out of which this 
appeal aiitios purports to bo one for re- 
gistration of usufructuary mortgage lioml, 
but certain other aUernaLive reliefs were 
also prayed for, namely, tliat the defen- 
dant should be directed to execute ami 
cause to l)o registered ii bond identical 
witli the bond in suit, or to refund tlio 
money said to have been advanced by 
the appellant togctlicr with interest. 
The main facts admitted and found in 
the courso of these proceedings are as 
follows: 

The plaintiff's inistn'ss, rrobasliiBaish- 
nabi sued tlio defendant for recovsry of 
a certain sum f)f money said toliiivo ]>f30n 
advanced on a mortgage bond. Tn that 
suit the bond was said lo have been lost. 
In fact it was alleged by Prohasiii tliat 
it had been stolen Irom lier liy 4)io de- 
fendant’s son. The (lefendant denied 
liability and produced ihe bond behife 
the Court, heaving endorsomenis of ]>ay- 
menfs, but in. spite of these endorsements 
and in spile ofthe fact that the bond was 
produced from the defemlant’s cU'.toilv, 
the ti ial (k)urt decreed Pr^)l»a^?lli’s suit, 
from wliicli it m.'iy l>e inferred tliat. the 
trial Court belio\eil JTobashi's allegation 
that tlie bond had been stolen from lier 
jiossessioii and lliat the imdorsemf'nts 
were forgeries. It was tliorefore clear 
that unless tiiat decree was sot aside, 
the defendant and her witnesses ran a 
very great risk of criminal [n'oceedings 
being inst itutod against tiieiu. Against 
that decree the dcfciiflant preferred an 
appcji.l, hut wlicn the appeal came on fur 
hoariiig, a comjuomise petition was filed 
in wliicli it was prayed that ilu) apfieal 
be allowed and the suit dismissed on a 
declaration tliat the ])laiutirt' was not en- 
titled to recover anything on the basis 
of the bond in suit. It appears that 
throughout the proceedings referred to 
above, the plaint i IT was present both in 
the trial Court and in the Court of ap- 
yieal, that ho looked after the suit on 
iiehalf of his mistress Prohashi, and that 
the compromise petition Avas drafted and 
filed in his presence. 

The decree in that suit was for Eupeea 
300, together with interest and costs, and 
the present proceedings relate to a sum 
of Bs. 425 which the defendant borrowed 
from the plaintiff for payment to Pro- 
bashi as consideration for the compro- 
mise as a result of w'hich the decree in 
the aforesaid suit was sot aside. In the 
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present proceed! both the Courts 
l)clow h.ivo in effect held that this sum 
of Rs. 425 was advanced by the plaintiff 
to the defendant and paid by the defen- 
dant to tlio plaintiff’s mistress Probaslii, 
partly in satisfaction of Probashi’s decree 
and ]»artly for the purpose of preventing 
the institution of the criniinal proceed- 
ings to which the defendant and lier wit- 
nesses liafl exposed themselves in con- 
nexion witli tJio former suit. In the cir- 
cumstances, and liaving regard to the 
fact that as the present plaintiff is Pro- 
bashi’s paramour and that ho acted as 
licr tadbirkar throughout the ]irocoed- 
i]igs in tlie 1'ormor suit and in connexion 
with Mio drafting and filing of the poti- 
'itionof compromise, it must, [ think, be 
lliold that the object of tho consideration 
for the l)ond in suit was an unlawful 
■one, an*d that the ))laiiitifr having ])cen a 
■])arty to a ennspiracy for stitling a cri- 
minal ])Vocooding is not entitled to any 
relief. The above finding is sullicient by 
itself for tho disposal of this ajipcal, hut 
certain other points have been urged on 
behalf of the apjudlant w'hicli may per- 
haps Ijo hriclly alluded to. 

In the first place it is, f think, clear 
from coH<ain recent decisions of tliis 
Court: hide for oxamplo Dtvijendra 
Navayaii v. Jogesh Chandra (l)] that al- 
tliougli there may have been some dilfcr- 
,enc 0 of opinion in tho past, it is now 
well settled tliat no other claim can bo 
Icouplod with the prayer to enforco regis- 
itralion of a dociunent under 8. 77, iiegis- 
Itratinii Act. Then again it is tho plain- 
tilT’s own c.xso that tho bond in suit 
bad been tiimp(?rcd with, that tho 
second page of tho document as it now 
stands is not the same as tho second 
page of the document as it stood at tlie 
time of the execution, (though the w'ord- 
ing is said to ho identical) and that some 
other thumb impression has been substi- 
tuted for the thumb impression of tho 
defendant. The trial Court was of opi- 
nion that tho document had been tam- 
])ered xvith while it \vas in the possession 
of the defendant's son, but the lower ap- 
pellate Court, while differing from the 
trial Court on this point, has not re- 
corded any clear finding as to w’hcther 
tlio document was tampered with while 
it was in the defendant’s custody or at 
some other time. It may further be said 
tfiat tho findings of the lower appellate 
“ i. A 1 R IMl Cal (iOO'^YurC^ 


Court do not altogether exclude the pos- 
sibility of tho documont not having been 
tampered \Yith at all, as is now .alleged 
by the plaintiff, the allegation of its 
having been tampered with not having 
been made until after the expert who was 
examined before the District Sub-Regis- 
trar had expressed his opinion that the 
tliumb impression on the second |)age 
was not the thumb impression of the 
defendant. Be that as it may, the docu- 
ment before the Court is, on the plain- 
tilT H own showing, ’not the document 
which is said to have been executed by 
the defendant. Tho latter document 
has according to tho plaintiff, ceased to 
exist in tho form in which it xvas exe- 
cuted, and no suit can therefore be 
based upon tho document now before the 
Court. 

Tt may further be remarked that even 
apart from the consideration referred to 
above, it is very doubtful whether in tho 
circumstances of the present case and in 
view of the fact that tlie bond has 
admittedly been tampered with, the 
plaintiff 

“(*ould on a c.isc properly alleged and proved re- 
cover back the actual money lent as money had 
and received to his use: vido the concluding 
portion of the judgmeiib of Rankin, J.. in the 
case of Dahl Meak v. Abihil Rahman (2).*’ 

In tins connexion reference may also 
bo iruido to tho case of Ooor Chandra Dfls 
V. Prnsanvti Kumar (3). Jjastly it isl 
clear tliat even if the bond in suit had 
not been tampered willi, it ouglit not to| 
have boon received in evidence for the! 
purpose of proving tho existence of an 
agreement between the parties, or of, 
proving that the said agrooinonb was of 
tho nature set forth therein, James Skin- 
ner V. li. IL Skinner (4). It is more- 
over extremely doubtful whether in thel 
circumstances of the present case, and 
having regard to the provisions of Ss. 91 
and fi5. Evidence Act, it would havej 
been propun- to allow any secondary evi- 
rlonce regarding tho nature of the alleged 
agrooinont to have been given in these 
I>roceeding9. In any view of tho matter 
therefore this appeal must bo and ac- 
cordingly is, allowed and tho plaintiff's 
suit is dismissed, fn view of the dis- 
honest nature of tho defences raised by 

a. A 1 R 19^4 c.'il ■J52-S1 .[ C 041. 

3. (1900) 33 Cal 812=3 C L J 363=10 C W N 
788 

■1. A 1 R 1929 I* 0 269=119 I 0 633=66 T A 
363=51 All 771 (V C). 
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tl\o (Iproiuhiiil, and of ilie fact tinii the 
d;?ftn:(l!inl. lirrsclf was a pally io a coii- 
Bpirjioy to stifle criminal proceed inpis, f 
direct that both parties sh(nild boar their 
own costs in all Courts. 

M.N. Ap])f*itl allowed. 

A. I. R. 1933 Calcutta 198 

MiTTr.R A^;i) R. K. Otiosi:, J.I. 

Asanuddiii Mandal — PlaintilT — Aj)- 
pellant. 

' V. 

A^matulla. — Dcfoiidant* "KespoiidonL. 

Appeal No of 1030, l>ccided on 
lf)tli ^rarch 11)32, against api>ellat 0 decree 
of Sub.diKige, Zillali, Palma and Pogra, 
I)/- 23 id ,liino 1030. 

Registration Act (1908), S. 17 (2) (ii) — 
Receipt for payment of mortgage debt re- 
quires registration if it purports to extin- 
guish mortgage—Mortgagee in receipt given 
by him stating that he received Rs. 555, 
nothing more remained to be paid, and that 
mortgage bond wculd be returned when re- 
ceived back from pleader — Receipt *not regis- 
tered — Receipt was inadmissible either to 
prove extinction of mortgage liability or to 
prove admission that mortgage bond would 
be returned when received back from his 
pleader. 

Tho roi 011)1 for payimMil of niouov nodor a 
niortgagcj cloos not require rogistrutioii under 
S- 17 (2) (ii) if it docs not pinpurl to i.xtinguish 
the moi Hut it requires registration if H 
purports to extinguisli it. 

Mortgagee gave a receipt to the mortgagor in 
whi'.-li he slated “f have received from you 
Rs. ri55; nothing more remains due upon tho 
bond. I • iMinot leturu the boinl to you now as 
it i.s witli iny pleader. After getting l>.ick fioiu 
my pleader i shall return it to you.'' The re- 
ceipt was I'Ot registered. 

Held: that the receipt purported to exliiigin-.li 
the niortgtge and therefore required rcgi.',tr.\- 
tion. .\s it was not regi.'-leicd it was inadmis- 
sible cillicr as extiiigiiis hing liability or as 
showing admission of morlgagoe that he would 
return bond aftor getting it baeU frojii pleader. 

[P 109 C 1] 

Atrl Chandra Girpta und A'itvial 
Kumar Fien — bir Appellant. 

P.K, Santjdl for Prohodli Naili Sanyal 
— for Respoiiflenl. 

*Mitte7\ J . — Tins is tin appeal ))y tlie 
plaintiff and arises in a suit to enforce a 
mortgage l)Oiirl wliicli was oxccniod in 
his favour by tho dofendanl in Asliar 
1332 B. S. by whicJithe mortgagor liypo- 
thocated certain iininoviil)!© ])roi)erties 
and i*i‘oinisod to pjy interest at tlio rata 
of 30 ]iov cent per annum. The defence 
of tho defendant was that the mortgage 
had been paid off l)y the jilaintiff agree- 
ing to take Rs. 555 out of the money 
duo under tlie mortgage and remitting 


Rs. Ill duo on the ino»tgn.go on a i>ai*ti- 
cuhir date, and in proof of that fact tho 
defendant produced a receipt i)urporting 
to liavo boon given by tlie phiintilV tlie 
luatoiial terms of whicli are as follows: 

“Rupoos 000 is to me upon the mortgage 
bond of which I have rocidvnd from you Ks. 555 
after remission of tho balcmcn. Nothing more 
remains due upon the bond. ] cannot ro.tiuii 
thn bond to vou now as it is with my pleader. 
After getting it h;ifk from my plciidur J shall 
enter the ondor.somont nf thi«; payment upon tho 
bond and return it to yon.” 

A question was raj.scd before I lie 
Court of first instnuco that this docu- 
ment was inadmissible for want of regis- 
tialion Jiaving regard to llio pnivisious 
of S. 17, Cl. 2 (ii), Jiegistrjii ion Act, as it 
purportinl to extinguish tbe Jialiilily in 
rosjiect of immovalde jfmporty. 3.’!io 
suit was accouliiigly deciouil on contest 
and ll’.o usual pt'cliniin:ir> ifunig.igo 
decree for sale was passed. Agiiinst this 
decision an appeal was taken to I ho 
Couit of the Suhordinalo dud go of Jhigra 
and the Riihordinate .ludgo was of opi- 
nion that tho receipt lh(3 nialt'riri lenns 
of which. wo have already rccilod did not 
retiuiro regisM al ion as it merely pur- 
ported to he i lee.eipt in full sal isfaeticui 
of tho mortgage debt. In this view tho 
Ruhortiiuai (i dmlgo w as of opinion that, 
the admission coni ainod in Llio receij)t 
should ho taken into account along with 
tho do]n)silion of two wit lu'sses examined 
on iieluilf oi the dofendanl. for tlie ]>iir. 
]>oso id' [noving this |)a> meijt, and I ho 
Suhordin.’iJo -Imlgo was of ojiinion lliat. 
tho ovidonco of tljc‘-e witm^ssi's coupled 
witli that atVordod liy tho rt*‘-eii)l ( sta.!)- 
lishod beyond doubt tho a llcgiition of 
satisfaction of the moi't.qagi* lionil mailo 
by tlio defendants. Ifo aciandingly dis- 
missed tho plaintilT’s suit. 

Against ihi.s decision the ])resent ap- 
peal has Ijccii brought I'v the idjiintiff 
and tho contention which has been raised 
before us is tluib tlie lower appellate 
Court lias committed an error in la.w in 
admitting in ovidenco tlii^j document 
which was rejected by tlie Court of iirst 
instance on the ground that it required 
registration. Certain autliorities have 
been cited in favour of tlii.s contention 
of tho appellant. Reference has been 
made to tho decision of tho Allahabad 
High Court in the recent case of Jwala 
Prasad v. Mohan, Lai (l), where tho 
view' contended for by the appellant Had 

1. A I Rl92rAiT6U3=97 I G 162=48 All 706. 
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Ik'C'ii taken. Of course t-lie Allahabad 
fli^h Coui fc in an earlier decision, namely, 
in fche (5ase of Pinri Lai v. MaJclian (2), 
took a different view. The loarned ad- 
vocate for tlio appellant Ijiis also relied 
iiipon a decision of the Madras Court. It 
seems to us that the result of the autho- 
I’itios is that the receipt for payment of 
jnoney duo under a mort; 4 .i.L 5 e doos not 
|ro(iuiro re.^dstraf irm under S. 17, Cl. 2(ii) 
if it does not pinport to extin^misli the 
• noit^^aj^e. A larj^e numl'or of cases which 
are (luotod by Sir Dinsliali Mulla in his 
(Jommentavy of tl\e lh'y,isliation Act at 
p. 1)7 of tlie second edition support this 
\ iew. Ihit-the aid horil.ics sliow that it 
does loqnire I'e^'istratii n if it purports to 
extini;uis]i the niort.^.iqo. Heference 
may hi* made in this connexion Lo the 
Allahabad case jusl veferroil lo and to the 
dccisiiA] of the Madras lli;^h Ckmrt i n tlic 
<Mse id’ Ni'rhiiiiiii Pafsnrlk v. Sahulrva 
Lchnni {:f) at p. SOfi („/ i:j Marl), 

There can he no d )n}d. mi the state- 
ment f.oni aim'd in the '■eiadpt tinit tlie 
morl'^a'^ce oxoneialed tiie murli;a;;or fnim 
any liahility loidci’ t-lo^ Tum I uiid ilii.s 
dociiiiient purp'Oliid lo ext ini^iiisii I he 
lial)ilily under tlui inorl,i;a..ce. It has 
liowcM'i* l’.(?cn "on^ht to hcar^n(3«l by the 
learned advooile for {.he resfiomlcnt that 
if il is not icceivalde in esideiice as cx- 
tin^^iiishin.q i hi* lialiilily it can lie recoi- 
Mid in (ividence f'c a c.olhitoral ])urpose, 
namclN, for I la* |»h;]hiso oi sliowiiij; the 
admission of I he plaiiiLiff that ho would 
ivl urn I !u 3 moit._;ai 4 e bond aflcr endiU’se- 
hicnt of |i:i\ , limit an 1 i’nat hi* t'.ould not 
icluiii il hf'eause the mmi;;aL;o bond was 
with his pli'idor. Il is diriiciilt to split 
up the documeni in tliis way. The ques- 
tion witli vcq:Lrd lo the roiiini of the 
morti;aj^e hoiid to the d(ffcndrtnts was 
only introduced hecauso the jdaintilT ex- 
onerated the defendant from liahility 
under tlie mort'iaf'e bond. No question 
of the return of the homl can arise unless 
the inort^»a.L;G debt was satisfied, [t iip- 
poars clear that on that date tlie mort- 
j.;age bond would liave been satisfied liy 
the p>ayment of Ks. r).')o for th.e docu- 
ment shows that there was a much 
jlarger sum due, and we do not think wo 
ican hold that this document can be used 
',for the purpose of proving this payment. 
iWe think the Subordinate tTudgo has not 
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taken the corroct view of the law in this 
behalf. 

The result therefore is that the judg- 
moiit and decree of the lower appellate 
Court must be set aside and the case 
sent back to it in order tliat it may re- 
heav the appeal after oxcluding from 
evidence tlie receipt in question whicli 
was admitted by him at the aiipollate 
stage. It will be oi)en to the Subordi- 
nate Juilge to decide the mutter on such 
oral evidence as to payment which the 
respoiiilcnt might offer and on sucli evi- 
dence as lias alrcaily been tendered jh 
also on such further evidence which the 
lower ai)j>ellato Court may take in the 
exercise of its iiowcrs under O. 41, II. 27, 
Civil r. C. The Subordinate Judge will 
rehoai’ the appeal in the light of these 
ohsiu vations. The costs af this appeal 
will aliiile the result. 

S . I\ . G h o , .7 . I ag rec . 

s.N./Ji.K. Deem* set 
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MUKKIMI and ClJlfA, JT. 

>iaral Ciunuha. Bay and others — De- 
fendants— Appellants. 

V. 

lllmvendra Karaiu Rai — I’laintiff — 
Iicsprjndcnts. 

.\ppcal No. 407 of lh2S, Di'cided on 
MUh March IlfrhJ, against original decree 
of Sul)-Judj;e, lianginir, D/- 27lli June 

(b) Alluvion and Diluvion “ Suit for newly 
formed ebur lands — Pleadings should not be 
strictly construed — Practice — Pleadings. 

riii* pl^'.uliiifis ill il siiili for newly forincil chnr 
sboiilil nol be i-onutruf'd too striutly, un- 
lops one nmsi' ilo so for some vorv good reason. 
In ibo. cjise of ciuir binds which are constantly 
going under wiiter and re-forming it is very difli- 
cnlt, until a full invostigatioii ba.sed on a proper 
survey and comparison of maps is miide, to pic- 
iniso with any degree of certainty wliethor a 
claim would really lie on the ground of a now 
formation as being ro-fonnation in situ or a con- 
tiguous accretion. [P 202 C 2] 

(b) Possession— Chur lands— Possession is 
with title-holder — Alluvion and Diluyion. 

In uowly forinod cliiir lands in which both 
parties are merely soramlding for possession, 
Pi).sse.s.siou lies with him who has title. 

^ [P 203 C 1] 

Bavsnri Lai Sarhai — for Appellants. 

Atul Chauilrti OuiHn and Iswar 
Chandra Chakravarty—im Respondent. 

Judgment. — The plaintiff instituted 
this suit for declaration of title to and 
recovery of possession of certain lands as 
appertaining to Mauza Gatiashain of 
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whifili he is the proprietor. This maiiza stated that at the time (-f ilie tliah sur- 


is situate iriimed lately on the north-west 
of Khetab Klian of which the pro- 

prietors are dofendiints 1 and 2. At the 
time of the thak survey of i8r)() wliicli is 
the earliest point of time at which we know 
anything about tlie situation of the two 
maiizas, the river Teesta How'ed by their 
W'est and south-west. In the plaint tho 
case put forward was as follows: Since 
the tliak the river Teesta gradually shif- 
ted its course, and on two or three occa- 
sions tho lands of MauzaGatiasham w'ovo 
diluviated and again ro-formed in situ; 
that for tho last timo diluviation began 
in 1323 or 1321 and continued till 1327, 
after wdiich ro-formation comiruiucod, the 
river receding towards tho w'cst and 
throwing up tlie cJiur which is ^lie suh- 
ject-matter of the suit; that in 1329, 
when the chur hecamo lit for cultivation, 
the iilaintilf attorn jited to possess it, but 
defendants 1 and 2 kept him out of pos- 
session. Defendants 3 to 37 (with tho 
exception of No. 27 who is dead) were im- 
pleaded as persons with whoso help this 
dispossession was continued. Tlie area of 
the lands in suit was stated as 450 
highas and claim was made for declara- 
tion of title, recovery of ])osaession and 
mesne profits, on the ground that the 
lands were ro-formation in situ and accre- 
tion to Mauza Gatiasham. 

Defendants 1 and 2 in their written 
statement alleged that thedisputed lands 
had re-formed more than 25 or 30 years 
ago and that thereafter tlio river had 
gradually shifted towards the w-est and 
never towards the east, so that the dis- 
puted lands had never again diluviated 
since then; that tho area of tlie disputed 
lands is not 450 highas hut approximately 
247 highas, and that they have all along 
been owned and possessed by them and 
their father, having been obtained under 
a decree batweeri him and the plaintiff’s 
predecessor in 1862. The Subordinate 
Judge made a decree on the footing that 
a part of the disputed lands fell within 
the area which tho defendants were en- 
titled to under the decre3 of 1862. The 
defendants have then preferred this ap- 
peal. There is a cross-objection on be- 
half of tl )0 plaintiff. Before proceeding to 
deal with the appeal and the cross. objec- 
tion a few more facts required to be 
stated in order that tho precise nature of 
tho decree that has been passed may ))0 
lightly understood. Tt lias already been 


vey in 1856 tho river Teesta fiowed hy 
llio Wf'st and south-west of Mauzas Gatin- 
sham and Khetab Khan. The thak map 
of Mauza Dliusmara, wliicli hiy on ilio 
other side of the rivor and opposite to 
Mauza Gatiashiim, pve])arL*d in 1857, 
shows that some lands of ^lauza Gatia- 
sham wove depicted in that map as chak 
No. 4 being a residuary chak (jf cliit nr 
detached lands of Mau/a Gatiasham* 
Tlie revenue survey niaiis of Mauzas 
Gatiasham and Klietab Kiian prcj^irod in 
1857 show that by lliat time tremendoiiK 
changes had boon wvouglit by tho river, 
it having broken its lianks on the east 
and cut several cliannels Ihruugli Gatia- 
sham and Khcttih Klian and that dilii- 
vion as well as alluvion had • already 
taken place in several iiavts. Jn 18(U tiui 
father of defendants I and 2 made a pe 
tition to tho survey authorities com idain- 
ing inter alia that the western hound ary 
of Khetab Khan was tlie llowing river 
Teesta and had been determined to be so 
long ago and lie was in possession of t he 
said mauza according to tho said boun- 
dary, but in the lhak survey some lands 
on the western side had been sIionmi as 
appertaining toGatiasiiam and that the 
boundary lino commencing from the 
north-western corner of his mau/a soiitli. 
wards liad lioen incorrectly drawn witli 
tho result that a large quantity of lands 
of Khetab Khan had been wrongly iti- 
cludcd within Gatia.sham. 

In tJio thak map of Gatiasham tlio 
flowing river Teesta wjis shown as on 
the west of thew’cstein houndary lino 
of the mauza (Stations Nos. I to 
10), and on tlio south of its southern 
boundary line (Stations Noa. J1 to 15), 
and Khetab Khan was shown as lying 
contiguous to its oast (Stations N(u 16 t*'. 
26). The complaint was that tlio line 
should go towards the south-west instead 
of towards the south-east from Station 
No. 22 and should run in tliat direction 
up to Station No. 10. The Siiperinien. 
dent of Survey found that there were 
some discrepancies in the lhak map of 
Gatiasham. hut he referred the applicant 
to the civil Court. On that the ajiplicant 
commenced a suit against the plaintiff’s 
predecessor, being Title Suit No. 155 of 
1861, which resulted in a compromise de- 
cree. The exact import of tho comp^ro- 
mise then arrived at is a matter of con- 
troversy in this case which will he dealt 
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Tvith hereaftor. It would bo suflicient to 
f?:iy hero only this: that under it the line 
between certain fitations on llie thak 
map of Chitiiisham as drawn at certain 
bearinf^s and distances would represent 
t ho boundary between the lands of the 
two parties. A deeveo was passed in 
on the ))!isis of that eoniproniiso, tlio 
copy of Iho thak Tnap of Gatiasham that 
was filed alon^ witli tlie petition of com- 
proiniso forming* an annexuro thereto. 
This line will hereafter bo referred to as 
‘tbo deeietal lino.” fn 1913 the then 
predecessor of tlie plaintiff, as pro]>riotor 
of fiatiashain, instituted a suit being 
TiMoSuitNo. Ihii of 1913 against certain 
persons v.’ho are not jiarties to the pre- 
sent liti.t*:! tion, and were not parties to 
kSuit Nd. loo of isni, winch ended in a 
(joinproyn'so in alleging that at llio 

time of tlie tiuik survey in lHrj() some 
lands of t.he said mauza were situate on 
the <)p])osife bank of the river Teesla and 
they wer * <h>])iet('d as cliak No. 4 in (he 
thak yna]) (jf 18o7 of Mauza Dliusmara 
and inc'Iudcd within the rmliit of that 
mauza and further alleging that the said 
lands had undcrgoiu? successive diluvia- 
lion and re-forniation, churned title to and 
recovery of possession of certain lands as 
foiining the re-fonnatioii in situ ofanal- 
hnial accretion to MauzaOatiasliani and 
the land of the said cliak No, 4. She 
nbtainc*d a. decree in the trial Court in a 
moditied form. An apjieal being pre- 
ferred to this Court by one set of defen- 
dants tlie decree was in 1917 varied upon 
a ccirnpromise. The cifeet of this com- 
promise docii'e, as far as may be gathered 
from the juipcrs lieforc us and in the ab- 
sence (d' an Amin’s map wliich formed a 
part of the ludition of compromise and of 
the said decree, w'as that the idain tiff's 
title to chak No. I was acknowledged, 
liei- title to some lands Avhich lay on the 
east of chak No. 4 and west of Gatiashain 
as shown in tlie tliak survey, and which 
hiy on the bed of the river at the time of 
the thak ))iit had since silted upw-asalso 
admitted and in respect of other lands 
lying on the north and on the sontli of 
the said silted up lands and situate bet- 
WTen Catiasham on one side and Dhus- 
mara on the otlicr, eacli party acknow- 
ledged the title of tlio other to a half- 
si lare therein. 

J'he commissioner wlio made the local 
investigation in this case and prepared 
tlio case map showed in it amongst other 
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things the disputed lands, the present 
position of the river Tocsta.as well as the 
position of its main channel at the time 
of the revenue survey, and the common 
boundary line between Gatiasham and 
K bet ah Khan as in the thak and the re- 
venue survey maps, lie also drew on it 
the decretal line as described in the pe- 
tition of compromise in the suit of 1861. 
Ho further depicted on it, at tlie request 
of defendants 1 and 2 and mider orders 
of the Court, the thak lines of Mauza 
Dliusmara and of the disputed lauds in 
the suit of 1913 and also a map of chur 
Khetab Khan which is alleged to liave 
been prepared by their Amin Mohanied 
T.smail in 1318. lie drew the decretal 
line in tlnoe different ways, oncof which 
he iiroforred, namely a vermilion dotted 
lino drawn as per specifications given in> 
tlie petition of compromise in the suit of 
186], drawn from Station No. 22 up to a 
point near Station No. Jt) of the tliak 
map of Gatiashanui as corrected with re- 
ference to its field book. He found that 
almost the whole of the disputed lands 
with the exception of a small strip on the 
north foil to the south of the said decre- 
tal line. 

Tlie Subordinate Judge was of opinion* 
that the compromise in the suit of 1861 
should be given effect to and so he held 
that defendants I and 2 arc entitled to* 
such lands as lay to tlie .south of the de- 
cretal line and within the boundary of 
Gatiasham as shown in the thak map of 
that mauza. He liowe\er would not ac- 
cept tlie vermilion dotted lino of the* 
commissioner us the decrctdl line lie- 
cause he was of opinion that w’henacopy 
of the thak map gf Gatiasham was filed 
along with the petition of compromise in 
the suit of 1861, it w’as the tliak map 
alone and not. the bearings and distances 
as noted in the margin of the map that 
could not ho taken into account. He 
tlierofore got the commissioner to draw 
the decretal line on the basis of the thak 
map of Gatiasham and w’ithoiit reference- 
to the bearings and distances noted on it. 
As regards the rest of the area of the dis- 
puted land he drew a straight line from, 
the south-eastern corner of Mauza Go- 
tiasham (i. o. Station No. It) of the* 
thak map of Gatiasham) n]) to the south- 
eastern corner of Mauza Dhusmara (i. e. 
Station No. 88 of tlie Thak Map of Dhus- 
mara) and held that an irregularly 
shaped triangular area, consisting of such-. 
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of 1 lio Lin.’M iis lily ont.sido ili(3 

tiv.ik houndiit'v of fWitiaslian^ and noitli 
of lino, should luj licld to belong to 

tho plaintifV. Ho iliercforo iho 

l)liiiril.irf a decree in ae(^ordiin(^o wiljli hi«< 
l)ra\ors in tlio plaint for iho st.rij^ of 
land lyini^ on tho ui>rtli of tlio deorcLal 
JiiK* and the triaiii’ular area on tlio soiitli 
of the thak houiidary of (latiariluun. In 
t!ic appeal ^vhicdl the defendants liavo 
lilod, their euntentions ranine round three 
inattois: first tl^c triangular area, sc.coiid 
the order for caists that luis l)cen made 
aj^ainst tlioin, :uid tliivd tho decree for 
khas possession that has hocn i)assod as 
ai^.iinsti defoniianfs (jther than defen- 
dants L and 2. In tlie cross-ohjoction 
preferred hyti'C plaintiiT ari-iumenls liavo 
been addiessed to us which are directed 
to osiahli shim' that tlie suit should li.ive 
hoen docjcicd in its entirety, a \ery ininor 
]>oint as well h'ivini»' heon taken that tdie 
Suhordinate -Tud^e had no ;;ood reason 
for not aeceptim^ tlie venuilioii dotted 
lino of the commissioner as tho decrclal 
line. 

The jud^ncent of i ho Siil;()vdi)iate J ud^’O, 
in so far as it doahs v.ith tho trian.^nlar 
area, is ul>scuro to a doj^rec and the lea. 
sons on whicli he Isas proceeded are not 
easy to ( onipr(dict\d. Ijcarned advocate 
for blio plaintiiY-rcspondent llieroforo, and 
in our opinion quite rif^hily, sought to 
sn])port lliO decision of tho learned dud I'e 
primarily upon ^^rouiuls other than tdioso 
tliat are lo he fouml in his judgment . lie 
next referred In the jic.l.^ment and put 
upon the pi'oeess (’jf reasoning; it. levcals 
a meaning wliieh, in our judj4?)ienl , is the 
only meanin'-j whieii would make it sen- 
sible. We shall pro'sently deal with these 
matters but liefore w^^do'sowe j)roj>osoto 
dispose of a few jioints wliieh liavcs been 
raised before us and whicli need not detain 
us Ion.*’. Considerable argument has lieen 
addressed to us on behalf of tlio apjiol- 
liints, based on iho fact that though in 
the prayer in his plaint tlie plaintiff lias 
asked for doclraiation of title to tho lands 
in suit on tho ground of their being re- 
formation in situ of and accretion to his 
Mauza Gatiashain, there are no specific 
averments therein such as would be suf- 
ficifint to found a title by accretion, it 
being genorally recited in it that there 
was re-forrnation in situ and accretion. 
Tho respondent as well us the Court be- 
low liave, on the otlier hand, laid a good 
,qeal of sfcros-i on the fact tbit in the 


written statement dafondants I and 2 
specifically rested their case iijion tho 
fact tlvit 

“the disptiliP'l laii.l owned and posso^sod by 
tho dnfciidjints and forniH thti l:md in respect of 
whirh 11)8 doL'ree was obtainod thoir fatlior,” 

and did not lay cny claim to them on 
the ground of lo-forinalion in situ or ac- 
cretion. In our judgment, tho pleailings,! 
so far as a mutter of tiiis kind is cou-j 
corned, .should not ho construed too- 
strict ly unless one must do so for somoi 
very good reason. In the case of chuv lands' 
which are constantly going under waterj 
and re-forming it is \ery diilicult, until' 
a full investigation based on a ju’ojier 
survey and Comparison of maps is nnile, 
to ])remise witli any degree of eortainlA 
whether a chiim w'oiild reall>' lie on the 
grouiui of a new formation as lioiiig le- 
fonnation in situ or a contiguoijs aerrc- 
ti<)n. The detend.infs’ case f liat Mauzsi 
Khetah Klian never diluvialed and tlie 
lands in dispute always remained in their 
present slate ever siruje l<siil cannot ho 
true; it was c)hviousl>fput forwav*! to cn^ 
sure the defemlants’ sueeoss on tho 
gri)nnd of a title by adverse possession. 
Tlioir denials of the plaintiffs’ oasi^ 
namely: 

“thal lhi‘. lands of ‘Man, '.a f lalinshani 
diluvi'ilcd .'•cv.aal tiiiie^ after tho th.ik snrvii, 
and lh.it for the last tiiiaMliu dilnvialion coin- 
iiirMir-f'd ill 1 or lS‘i 1 ind wont on till 
and tlinii n;-formatioii b.“gan in and Ibrir 

a.ssorlion timt the dispntod land wa.s ri^ formnl 
Jong ln*.foro ‘25 or .‘U) years’ and thi>ri’af t.i*r tha 
rivrr 'Foosta giadiiM shifted lo\^iods tin; wo^t 
and tho dispulod l.ind was M»'vor ihinvi.itod,'‘ 
arc also not true. On liidiall' of tin- a.p- 
y)oIlinls it has been voutended that (lie 
suit should liavo heon fli.smissed on the 
ground of limitation us also on the 
ground that they thomselves liad ac- 
quired ta title by adverse poss»3Ssion. Ro 
far as limitation is concern^] stress 
has Iieen laid on the Subordinate Judge's 
finding which is in these words: 

“An analysis of the cvideiico .shows that th*j 
plaintiff failed lo prove posse.sKioii of any pai li- 
eu iar portion of the disputed area at any iiino.'' 

On the question of adverse possession 
it has not heon disputed that for the ap- 
pcllant.s to succeed tlicy must trace such 
possession back to a period prior to l^Oo 
because the last male owner died in that 
year and thereafter his wddow lield the 
estate which the plaintiff has obtained 
under an adoption made by her in 1324 
and he having attained majority within 
throe years before the institution of tlio 
suit. But to show such possession reli- 
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.nuio Ijiis boon iibicod, in ]).irfcioubir, upon 
MX documents, ICxs. R-l, F, F-1 i , F-rt, F-9 
iind F-iO wliicli wo liavo Iicen askod to 
lead in con jimotjion witli the onLrioa in 
I lio cliifctii (biL>;s of tlio survey to 

ii;ivo boon niJido i)y tbo dofondants' Amin 
in rjJS Sind in tbo of tbo oral ovi- 

dciK-x^ sidduccd ill tin) caso. Wo liavo 
(lone so, bill we csinnot briin^ ouisedves to 
(litTor from (.ho view which Mio Siibordi- 
Uiile -fud^^o has exprossoil. Wo a.^roo witdi 
him in his conolusion Lhat. thou.^h there 
was some soi t of a sui vi^y of the outer 
houiidavy aliout th(3 year IdKS hv tlie«le- 
fendaiil.s’ Amin, as is alici-od on their bo- 
ji ilf, thocliiflas must luivo lioen prepared 
much later, :ui(l the entries to he found in 
■'hem cannot, he implicitly leliod on. As 
iCLiaids #irMl i'\ idence itisnol. at alldidl- 
riill. lo iiddiic.c a piece of cvidmico htM'O, 
.)! a piosai ol’e\id(3nce tlieri?, lo (‘si ihlish 
a connexion hol.ween names ajijmarin.^ in 
! h.o dojiiments and thus make tlm domu 
iiK'nlstil in wiihapait of the disimtod 
Lind, d’he Siih.’rdinate .Jud;U' U.is, in 
.mr opiniim, •■i'dit in hohlin:- I h it it is 
lidicult 1,0 he '.ali-.(it‘d on Om iniieiials 
^imh as tlioy aio on llui rt'c.n’d, lhal tiu' 
ih;ouments inentioju'd aho\e i (‘luted to 
the ph)ts widi wiiich 1 ho dtdend.inls do- 
rtire to (■oniioei/ tliem. In any ('sajnt those 
(loeinmml s (‘mm iinls prove lliit some 
parts of tie' (hsputod lands were m pos- 
st'ssioii of [i.esons whoso names ajipoar in 
■liem. ThiU aio n-j!. do'’nmcnts with 
wliich defend.' nts 1 ami ha.l any con- 
cm a and >>) a.-** o! little ,a'“sisl.am*o to 
l.jieso defend :nts as :i mcan.s of esi ihlisli- 
iny' thmr tilhi hy a.l\erse ]>osr.('ssion. Ft 
is (juite po-'.-.ihle that these dolendants 
had tonanl.s in parts of tliis disputed 
area for the periods tlial sueli luirts were 
not under water, but there is no iiroof of 
any coni iniiou.s or syst'miatio imssossion 
thi'out;h tenanls liy wliieli tlio litleuf iho 
ri^iitful owner may l)o displaced. Wo 
think in this ease we should apj^ly those 
Iprinoiplos wliich are tipplicahlu to newly 
;formcd ciiur lands in which both parties 
were merely sevamblin^^ for possession, 
namely tliat possession lay with him who 
had title. We accordim^ly liold tluib tbo 
suit was not barred, nor was tbo plain- 
tilf’s title, if he bad any, extinguisliedby 
iidvoi'se possession. 

To support the deciaion of tlio Subordi- 
nate iFudgo as regatd.s the triangular area 
and also to cb allonge bis decision in so 
far as it purported to OKclude tbe area 
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lying to the south of the decretal lino 
and within tluj thak boundary of Gatia,- 
kIuitu or any area at all, it has l)oen.urged 
on hobali of tbo j)laintit'(‘-rc 3 poudont that 
the compromise decree in tlie suit of 
IHi'Jl should be ri3ud as giving the fatlier 
of defmid ints 1 and 2 only three ohaksof 
laud lying to the south of tbo doorebal 
line, and that if the defendants have not 
jiroduced the map whicli formed an an- 
noxnre to the petition of comjironuso and 
of tbo decree, and have not shown where 
those chaks lay, they ought not to he 
allowed to succeed at all. (The jndg- 
ment then considered the facts and con- 
eduded,) Wo are unable to hold that the 
plaintitf has succeeded in establishing 
ills title to the lands or his claim for re- 
t'uvory of possession thereof as against 
tlin defendants. 

With regard lo the jioirit in connexion 
with the decretal line wliieh b is been 
taken in tbo I'cspondonts’ eross-objection 
it is coric( 3 dod on behalf of tlie appellants 
that tlie decision of the Court below can- 
not bo supported. Tbo commissioner gave 
vorv g'lod reas.)ri why his vermilion dot- 
led line should bo aeeep|-ed; that lino 
a’p'c^od very closely with tbo revenue 
survey bound. iry lino. Tbe Hubordin.ate 
dud go has, in our opinion, needlessly re- 
jected tbe .sfiid line, and has put an un- 
necessarily narrow eonstruolion uponilio 
pel it ion of compromise in holding that 
tlio tliak map should ho taken divorced 
from the Ikdd hook whicdi appears on it. 
(The Court after upholding the commis- 
sitmor’s iindings vari(3d tlio order for costs 
and coiielud('d.) In the result tJie ap- 
peal is allowed and I lie cn^ss-ohjociion is 
aUo allowed in part. The ]>lairiti{T's title 
to tlio portion of the land in suit lying 
on the north of the vermilion dotted line 
from Station K to Station 10 slioiild 
bo declared, and be should get a decree 
for khas possession with inesns-ju’otits to 
he doterniined hereafter in respect of 
that area, and the suit in respect of the 
vest of the lands should ho dismissed. So 
far as the costs of the Court hnlow are 
concerned each jiarty should pay his or 
their own costs; hut as regards the costs 
of this apiieal tdie appellant. ^ will get 
their costs from tho rospondont, hearing 
foe being assessed at 10 gold mohiirs. 
There will be no further order for costs 
in the cross -olijection. 

M.N. Order anoordnigly. 



204 Calcutta 

A. I. R. 1933 Calcutta 204 

’ ]\raKKlUI AND Dautley, JJ. 

AWIuI Latiff — Plaintiff — Appellant. 

V. 

Gopesvm?- Ckattonij — Defendant —Res- 
pondent. 

Appeal No. 408 of .11)28, Decided on 
lUh May 11)32, afjJiinst oi i/^inal decree 
of Sub-Judge, Burdwan, D/- 31st August 
1928. 

(a) Practice— Pleadings — Relationship of 
parties is to be determined from real con- 
tract — Contract. 

Whatever miftht bo the words used in iho 
pleadings, the relationship between the parties 
is to be dcterniiiiod upon the real charaoler of 
the eon tract between them. [P 206 0 1] 

(b) Contract Act (1872), S. 239 — Receipt 
of share in profits is not conclusive test of 
partnership — But agreement to share all loss 
and profit is sure test — Test to oetermine 
whether relationship is of partnership or 
agency enunciated — Contract Act (1872), 
S. 182. 

The receipt by a person of a share in the pro- 
fits of a business is prima facie evidonue that he 
is a partner in the business, but the receipt of a 
share of the profits is not a conclusive test of 
partnership. On the other hand an agreemont. 
to share all profit and all loss is an agreemont of 
partnership even though ihe words “ partner 
or “ partnership " do not occur in the agree- 
ment ; while oven though some losses are to be 
shared in by the parties, the agreement may show 
that a partnership was not intended. But a 
more certain testis to find out whether not only 
was there a common business but a common 
interest of all tho parties in id, or whether the 
common business was to be carried on by one on 
behalf of another so that the latter could be re- 
garded as the principal, [P 206 C 2 ; P 207 C 1] 

(c) Contract Act (1872), S. 239— Participa- 
tion in profit! and not liability for loss cou- 
pled with other circumitances held took cate 
out of partnerfhip contract Contract Act 
(1872), S. 182. 

M was to take the contract of loading and un- 
loading wagons for a company in his own name. 
There was no evidence that he was under anyobli- 
gation to disclose the name of 0 who actually did 
the work to the company ; the work was to 
stand in his own name so far as tho company 
was concerned and there was nothing to suggest 
that the company was going (jp hold anyljody 
else liable for auy loss that might bo caused. 
There was no evidence suggesting that anybody 
else than AT was to have a voice in determining 
what work was or was not to bo undertaken or 
when tho work was to be stopped or whether the 
contract with tho company was or was not to be 
renewed on the expiry of its period or other 
matters of that description : 

Held : that by themselves these rircum- 
staiu R.; might nob be enough ; but taken along 
with participation in profits and non-liability 
for the loss, they took the case beyond the pale 
of a partnership contract. [P 207 C 1] 

(d) Contract Act (1872), S. 239— Delega- 
tion of work founded not on mutual content 
but on asiertion of exclutive right — Moreco- 
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gent proof it necetsary to hold that partner- 
thip wat intended. 

It is poihing cxlraonlinary if in a partnership 
concern, the duty is delegated to one partner to 
decide upon what contracts should be undor- 
lakon or even to eiilor into contracts in his own 
name, and to another to linanee the enterprise 
and to a third to manage or carry oiu the work ; 
but these are more or h-ss mat. tors of delegation. 
Hut when tho division of work in the aforesaid 
way is founded not merely on mutual coneenv 
given for tho sake of mutual conveuicnce but 
founded on an assertion of ii right and to the 
exclusion of others, more cogent proof is neces- 
sary to hold that jjoiwithstanding all this the 
intention was to create a partnership. 

[P 207 C 2] 

(e) Limitation Act (1908), Ait. 89— Re- 
futal. 

The refusal for Art. H9 need not alwii\K be cy- 
press and may on tho other hand bo iu[orn-d 
from circumstances, - and a failure to comply 
with a definite demand mav sometimes amount 
to a refusal. “ [P20SO2J 

lliralnl Gliakrava rti iind Shpavuiihm 
Bhattacharjvc '^lor .Appellant. 

Bankim Chandra Muklu'rjre, Putna 
Chandra Chatter joc and KmnalaklusJij/a 
Basil-- for Respoivlcnt. 

Jmlijment, — This is an appeal hy the 
plaintiff from a decree dismissing his 
suit for accounts and for damage.^, 
Shortly ])ut tho plaintiff's case was as 
follows : Tho plaintiff had worked as a 
contractor for loading and unloading 
wagons for the Indian Iron k Steel V.u, 
Ltd., at Santa for a lon.^ time. As h(^ 
had various other h\ihinesses to alt>'nd to, 
it w^as inconvenient for liim to look after 
the said contract work jjorsonally, and so 
he made lip his mind to appoint some- 
body to whom hemif^hfc entrust the same. 
The defendant, who is a pleader, on com. 
ing to know of his intimtion, approached 
him to he so appointed. Upon that it 
was agreed between tlio plaintiff and tho 
defendant that thodefendant w'ould cany 
on andlook after the business, by bestow 
iny personal hihouv, and would reccivt' 
advances from tho company and make 
advances from his own pocket whenever 
necessary, would keep projwr accounts of 
all income and expenditure and explain 
the same to tho plaintiff', and would ho 
liable to make good to Iho plaintiff' all 
losses that would accrue hy reason ol 
negligent performance of the work ; and 
that tho profits would be divided luili 
and half between the parties, but tho 
loss, if any, would be borne entirely hv 
tho defendant. Tho defondant worked 
under this arrangement from 1st Novem- 
ber 1919, till 10th April 1921. lAivins 
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this porind tho defcndiint was nei'liiient 
in tlio pcil'onnanco of the work lie was 
onfcrusfced with and was also f,*uiUy of 
misfeasance and malfeasance, and did not 
I'onder accounts. Consequently, on 15tli 
Vpril 191:11, the phtintilV wrote to the 
ct'inpany withdrawing the i)uwerB wdiich 
lie liad conferred on the defendant to 
receive ])!iymonts and dcj other acts on 
his behalf, and since then all connexion 
k)f the defendant witli tlio i»laintitr and 
wit-li the ])iisiness ceasoil. 

The defendant had paid to the ]ihiintiiV 
in all Ks. 1,200. The praters in the 
plaint wore that it might lie held lliat 
the defemhint was Ijoiuid lo vendor ac- 
i'ount to the plaintilV for the period from 
1^,1. Novemhur 1919 U) lolh Aiiril 1921, 
niiit ho lAight Ik- ordered to remhir suo.h 
ai'.cfjiiiit, ^and that a decree might he 
parsed against iinn foi' such ann)u»il as 
might ho found due as the result <»f ac- 
counting and als(^ for a sum of Kiipoos 
l.^TO-^-O wliicli the <'<ini])aT»y liad <le- 
ducted frrim the plainliri’s hills, after the 
dehnulanl liad crusj'd hi work, on account 
uf dcinuiM-age, hind; charges and stcri^ 
-:luiri,os, for work whi<‘h Mio defendant 
)uid done during the aforesaid pi?ri(>il. 
Tlie defendant look sarious ideas : it 
was averred lliat the suit was not inain' 
i-iiina)ilo in the form in wliieli it was 
laid, hocauso the relnl ienship l»etwx'OU 
tlie plaintilT and the defendant was not 
r.luit of principiil and agent, hut thai it 
was agreed hetween the plainiitTaml the 
defendant's son Madan Gopal that the 
plaint ifl' would renew the contract with 
the company in his own name that 
Madan Oopal would allow the plaintiff’s 
name to stand in the olUeo of the con), 
pany and would carry oul> tlio works 
relating to the contract with his owui 
men and money and keep the accounts, 
hut that the defendant only managed tlie 
business for his son and had no liability 
to account. The terms, according to tlio 
ilofenco, wove that out of tho not prolitb 
the plaintiff' would get four annas and 
llio defendant 12 annas, but it \Yas ad* 
mi t ted that the plaintiff was not to bo 
liable for loss if any. It was doiiiod that 
any amount had been deducted from tho 
plaintiff"s bills as alleged in tho plaint. 
Charges of negligeaco, misfeasance and 
malfeasance were repudiated, and on the 
othof hand it w^as oontended that the 
business, wliicli at the inception of that 
partnership was in ruins, attained a 
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flourishing state during the defendant’s 
maiiagumont. Tiimilation was pleaded j 
it being said that the defendant worked 
till otli April 1921, on which date he 
was removed by the plaintiff. It was also 
asserted that tho jdaintiff liad received 
not Its. 1,200 only hut in all 11s. 2,517. 

Tho »Subordinato tliulgo held that the 
suit failed on the preliminary gixuind 
that it w^as not maintainable in llie form 
in w'hich it was laid. Ho nevertheless 
dealt wdth all tho issues whicli had been 
framed and recorded his conclusions 
thereon. In the result he dismissed the 
suit. The first and most important ques- 
tion for consjdcratiijri in this appeal is 
whether tho suit in tlie form in wliicli 
it was brought was nminfcainahle. The 
Subordinafe Judge Jield that tho luisi. 
ness in question was a partiiovsliip busi- 
ness within the meaning of S. 239, Coii- 
t ract Act, tluit tl^e plaint was framed as 
if tho relations between the jiarties were 
ii:s Ihose of i»rincipal and agent, w'hile in 
reality the paiti(‘s wore [cutners, ami 
that as the jiarticulars required by Form 
No. 49, App. A of tho Code had not boon 
j’ivon, no ilocrec in Form No. 21 of App. 
1) ('f the Code could bo made. Uo held 
tlicrofore that tho claim for accounts was 
not maintainahle and that, inasmuch as 
the claim fm‘ damages was inseparable 
from tlio claim for accounts tlio latter 
claim t(H) wiis incompetent. Now, it is 
quite Iruc tliat the frame of tlie suit was 
not that of a partnership action, and 
read caiefully, the plaint wcaild seem to 
suggest that the cause of action was 
founded on buch relations as exist bet- 
ween a princiiial and an agent, though 
the terms “ principal " and “ agent” ap- 
pear nowhere in it. At tlio same time it 
is only fair to say that the defendant in 
Jus written statements nowhere expli- 
citly took the plea that it w'as a partnor- 
bliip that existed beiw'coii the plaintiff 
and Madan (lopal;l)Ut that, on the other 
hand, an out and out transfer of tho 
business or rather its goodwill to Madaii 
Gopal was suggested, it being said that 
the plaintiff was to get a four annas 
share of the net profits. The Subordi- 
nate Judge noticed this difliculty, for ho 
observed ; 

** Tho dofoudiint's case as made in iho written 
pUitemont is that the plaiuiifi transferred his 
business to the said Madan Gopal in considora' 
tion of participation in th^ net profits of tho 
b'hsiuess to the extent of four annas out of IG 
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ann.i ninl hence ifc is clear Ihcr was no alloga- 
tjon of p.irtncrshiii in the wriltcn stiitemont*?." 

Th« Subordinate Jiid^'c henvever 
tlioiif^lit, and ill this respect lie was 
ri^ht, tliat wliatevor niiglit have been 
the words used in the plead in^As, the 
relationshii) between the partic's was (o 
1 ) 1 * delonnined upon the real cliaracter ot 
jthe contract between them, whieli in his 
opinion was a partnershif) contract. 
There is nodocinnont evidencimi the con- 
tract, nor any direct oral evidence l»eyond 
what the plaintill and tlio defendant 
themselves have ;{iven as witnesses exa- 
mined in the (*ase. ^i'here is some evi- 
dence proceeding from w'itnesses who 
have s])oken to wliat they afterwards 
lieard from the parties themselvoR ; and 
inferences liave also to ])e drawn from 
their suhsec|uent conduct. For the pur- 
posi‘S of this case ^[adan Goi)al may he 
ifpuued, for it is conceded that his name 
was introduced merely to shield the plain- 
tifV from diniciilties that were anlici- 
pated, hccaiiso thedefendanfc had cn;fjif(ed 
in a business which as a le^al phu-liLioner 
it was not o[)cn to liiin to do, and 
that the leal contrajtimt parlies were 
the idaintitT and the defcndanl. (Their 
Lordships then discussed evidonce and 
proceeded.) The essential ingredients of 
the transaction were that tlie liusincss 
was to remain in the name of tiie plain- 
till', and so far at any rate as tlic com- 
pany was concerned, it was the jdaintifT 
who would take tlic w’ork under contract 
from the company, he would make over 
the w’ork for management to tlie defen- 
dant, and the defendant would get 12 
annas out of the net profits as his ro- 
iiiuneiation, the plaintiff ^Yould get the 
remaining four annas thereof but would 
not be liable for the loss if any. Tlie 
distinction between agency and partner- 
ship is sometimes a very subtle one, es- 
pecially in C!ises wlicre one party gets as 
his remuneration a share in the profits 
afid docs not remain liable for the loss, 
and this distinction becomes important 
when a question arises in connexitm with 
their dealings with third parties. 
“Partnership” is defined in S. 239, Con- 
tract Act, and “ xAgency ” in S. 182, and 
although every partner is an agent of the 
firm and his other partners for the pur- 
poses of the business of the partnership, 
S. 2*12 says : 

No contract for the remuneration of a Kcr^ 
\ant or agent of anv perFon, engaged in any 
trade or undertaking by a share of the profits bf 


)4uoh trade or undertaking ‘shalJ, of itfcclf, rendop 
such ‘icrvant or agent responsible as a partner 
therein, nor give him the rights of a partner.” 

The receipt by a p(?rson of a share in; 
the ])rofits of a business is prima facie 
evidence that he is a partner in the busi- 
ness, liut it is now well settled, notw'itli- 
standing many dicta and decisions to tlie 
<‘onti!iry, that tlie rcccipl, of a share ofj 
the proiils is not a conclusive test of; 
liartnershij). In Loss v. U(»rkns (l) Jes-’ 
sel, l\r. Ji. observed : 

” rt is said (.lud about that there is no doubt) 
that inciv piirticiiialion in profits inter se affords 
cogent evidourt* of I'lirinciFhip. Jhititisnow W(*U 
st.'lllcd by the (■ii«e of v. JIiiLman (‘J), Hal- 
ten V. Sli n p (.‘1) and MolU.'r. v. VunrL of 
(4) that although .i right to p.irt ii ip.itioii in pro- 
fits is 'i strong lost of piiitnccihi|) and there inav 
be c.ises whom n})on a simple pari icipation in 
piofsts llwro is a inosujiiption, not. of )aw. but of 
fai l that tlioro is a pn luiT.sliip yet ulieLhcr the 
rohiiion of t«artneishi(i ihjcs or dnps*- not exist 
must depend upon the whcdc «ontj.ail between 
the parties, and l.hat t lieum-t.nice i-- not i-n- 
eluaive.” 

On the oliier hand an a.'iretMtiouL to 
share .ill fU'ulit ami all loss is an agree, 
meiit of purl nerslii p e\en lliough the' 
wor*ls ■* ])artiier ’’ or “ paitneiship ” de. 
not occur in Mu* agrt'cmciii , wliile even 
tlumgh some losses are (o lai !-ii;tre(I in 
by the iniilii'slhe agrccim nt may show' 
that a partnership was ni;t intended. In 
Lindley on Part nei ship, Jhln. 7 , p. It), il- 
ls said : 

” Whatoxer rIifTeieu».e of oj>inioTi ihero may be 
as to oilier iiiiiit.ors, persons engaged in any trade 
business nr adventure upon llie tenns of sbarinr, 
the profits anil making good all losses iwisiug 
therefrom, are neoessaiily to some extent part* 
iiers ill that tiailc, f*usiiii*ss nr ad venture ; nor 
is the writer aware of any in whieL persons 
who have agreed to share profits r.nd lossc.s in 
this sense have been held uoi to he partners.” 

Again at ji. 48 it is said ; 

" Thu inference that where there is com- 
munity of profit tliere is a partnorv'.hip so strong 
that oven if conununily of loss be expressly 
stipulated again.st, parlucrship may nevertho' 
less subsist. In Cooper v. J'Hjre (5), Tjord Lough- 
botough is reported to have paid. ‘ In order t4> 
constitnic a partnership communion of proiit.H 
and loss is essential.’ Hut there is nothing to 
prevent one or more partners from agreeing to 
indemnify the others against loss, or to prevent 
full effect from being given to a contract of part- 
nership conUining such a clause of iudemjuty/’ 

ir(1875)"‘20 Eq 331=U L j Ch Cia==24 W K 
5r=20 L T 331 

2. (I860) 8 H L r’268 = 8 W R 754 = 9 0 1! 

(u s) 47=30 L J C! P 125 =3 L T 186=7 
Jur (n b) 105. 

3. (1805) 1 C P 80=36 L J C P 106 = 12 Ji't 

(n 8) 247=14 I- T 72=14 V/ R 338. « 

4. (1873) 4 P C 419. 

6. (1788) 1 H B L 37. 



AliDUL LaTIFF V. (ioi'F.«WAi{ 


1933 

by tbc tests biM <low'n in the 
jnupositions (luotcd above tlie terms of 
I iic Ji.^reerneiit, such as they liavo heoii 
on behalf of the j>}u tios in this 
.• ibc, woiib! bo equally consistent with a 
naftiioishij) as with an aj»eney. Ihit a. 
in«u e certain test is to lind out whether 
not only was ( licue a common business 
but a ooininon interest of all the j)arties 
111 it, or wbetbor the common business 
w.is to bn cin ried on by the defendant on 
beiuilf of the jilainiitT so tiuit tlie jdain- 
1 ill could 1)0 rc.yardod as the pi‘in<*ipal. 
On this point tlinrn is not, nor indeed 
c -uld there b.e {in\, direct evidence, so 
1 mii‘ r.s the ti’vnis were not ]}Lii inlow)’il- 
ju:?. Ihit tlicre ai’e the followiii'f fads, 
tlie i)biintil'l' was to talio the co»r 
■lact in'bis o\\ n na im\ an. I tluM'C is no 
s'vidLMU-i'ttbat lu' was under any oblii/a- 
li« n tn disci' se ibc n:inie of t ho d('ii>n- 
il !o the comnaiU' rk ‘Ails tc 

s^an I in bis own name so frir as the com- 
I'.iny was c.iuau’nc'l ami tluua' is nothin/! 
1-1 sui!;;^sl that the comiiany was t;oi)i,i;to 
iioliJ :i ns body (dso lijldclor jj,,s lo'^slhat 
Mii.;bl bo caused. ‘'I’lie.ro is no n\ idence 
sii'.;^!estiM.'4 I li iL anybody eNe t lain lliw 
[d.'uinl iff was (o have a voice in di'tc*!’- 
minin.L! wdiat woi k w.is or was not lo be 
undertaken (U’ wlum tlie w’oi'k was to bo 
stopped orw-betlier the contract witlitbc 
company was r)i' was not t'l be renewed 
on tlie expii’v of its pmiod (vide Kx. A 
(ifj ) or other m.itt.ei's ot that dcsciiplion. 
I>y thcins(dvcs these two circunistances 
'may not lictmout;!), bu.t t.iken alone with 
l»arlieipati<ni in jirotils am! non-liahility 
lor the loss, they ina\' not unreasonahly 
in our iud'^ment, be lef^anled as taking* 
dhe case beyond the pale of a partnorshi]) 
cent) act. 

It is quite true that for a jjartner- 
sliip it is not essential that tlicre should 
lie a e.ommon stock or t hat tiiere should 
bo a joint eipital or st/)ck, and tlie dic- 
tum that a partnership in profits is a 
partneisbij/ in assets by which tliey are 
made is also not universally true. It 
,in:iy be, m»u 1 indeed it is notbini* extra- 
ordinary, that in a iiartnershii) concern, 
jf be duty is delegated to one paitner, to 
'decide upon wJuit contracts should be 
undertaken or even to enter into con- 
tiacts in his own name, and to another 
to finance the enterprise and to a third 
to i^ianage or carry out the w'ork ; but 
1 hese are more or less matters of delega- 
tion. But when the division of work in 
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the aforesaitl w’ay is founded not merely! 
on mutual consent given lor tJie sake ofj 
mutual convenience but is founded bn anj 
assertion of a )ight and to the exclusion! 
ot otlicis, such as a[ipcars to have beenj 
the case bcie, more caigciit juoof is neccs-j 
sary to bold that nolwilb.standing all- 
this llin intention was t-o create aj 
partnmsbip. Tliose civcumstiinc(3s nrdi-' 
luirily would militat»i against a si:[iposi- 
tion of the parties liaNing a common 
interest in the business, though ilie busi- 
ness itself is a common one. It lias been 
argued that the stipiibit ion that the 
(bd'endant wii.s to adva-nct* money was in- 
consistent witli tiuj theoiy of acency, 
anfl the fact that lie would cliarge no 
intmost on sucli advances but get a 
share in the profits suggests that the 
iiilention was to mal.e him a lionuant 
paii-nm*, Iba-L is to Miy, one wlio was not 
known {»r aiii>eavi'd to be hueb ami wdiose 
real cliaractcr was concealed under the 
cloak of a mere lender of money. But on 
e.yamining tiie materials on tlu) recojvl 
we aie satisiied tluit it was never contem- 
plated llii.t the defendant woulil, iii fact, 
liavo to hiiiko any very considei ablc ad- 
vances, and the evidence that tiiero is* 
on the record amply establisiios that tho 
husines.s was carri<‘d on and was also 
intended to be oanied on with the 
amount that was due from the eoinpany 
at tlio inccj)tion and with further ad- 
vances made bv the company. 

That the relatiousliip between ilie 
partic.s was not tiiat of fuii t nt-rs also ap- 
pears, in our judgment, from the con- 
tents of such letters as lOx. J (d) written 
hy the defendant to the ]>laintifT, anti 
Mx. 1 (g) and Ex. I (m) which were writ- 
ten by tho plaint ill' to tiio defendant and 
to which the defend am never protested , 
Wc see no good reason to think that tlio 
letters produced are not genuine. They 
have a ring of sincerity and truth which, 
in our opinion, it is impossible for any 
man to simulate or fabricate?. Some 
argument lias Ijecn advanced before us, 
based on the fact that in some letters 
from the company to the plaint ilT the 
letter was addressed as M. A. J^atif Co., 
or M. A. fjatif and Brothers fvjde e. g. 
Kxs. A-(), A-7 and AdO, liuit in ot\g of 
iho letters (I'lx, A-9} the company cn- 
(luired about the name by which tlie 
partnev-shij) was to bo known, that a bill 
(Ex. U) was made out in tlie name of 
M. A. Latif & Co., and that in sonjcof the 



208 Calcutta IIiualal v. Manutulal 1933 


I'jx. D borics tho ilefemlant si^inccl 
fov M.A. Latir A Co. But we are not pre- 
pared to infer from tlieae tliat the oom- 
l)any nioant to sugf^eat that tho plaintiff 
was really carrying on the business in 
partnership with soniehody else. Tlie 
defendant docs not suggest tliat ho was 
included in M. A. Tiatif & Ikotlmrs ; nor 
can it be contended that hocaiise he was 
signing for Latif Co. lie iiuist have 
been a partner of that firm any more 
than an agent working under it. Tho 
plaintiff admittedly had various other 
businesses wliich were carried on under 
tlie name cjf A. Latif & Broi.liers or 
M. A. Latif Co. As regards the letter 
Ex. A (y) in which tho comiiauy address- 
ing the plaintiff in December 1020, as 
M. A. Latif A: Brothers einiuired of him 
of tlie name by which the partnership 
was to he known, wo do not think that 
this inquiry suggests that there was in 
fact a legal partnorshii) in existence, far 
less any such between tlie plaintiff and 
the defendant. 

On tho other haiul in ^farch 11)21 the 
company appears (vide Ex. 2 (h), to have 
referred to the defendant as tlie ‘"Bahu” 
appointed by the plaintiff for the works 
and there is also a largo volume of docu- 
ments showing tliat the company re- 
garded tho plaintiff alone as their con- 
tractor. One very strong circuiustanco 
whicli in our opinion, completoly demo- 
lishes the defendant’s case as to partner- 
ship is tliat afforded by his own conduct; 
if there was a piirtncrshii) which the 
plaintiff had wrongfully dissolved, as it 
is his case, it is inexplicable that the 
defendant should not have raised a pro- 
test expressly slating that he was a 
partner or should have refrained from 
resorting to the Court within the time 
allowed by law to assert his rights and 
to ask for relief. His explanation is tliat 
he might thoreliy get into trouble as he 

a pleader. But in tins rosiioct his 
position as defendant to-day is not any 
better. We cannot but reject this expla- 
nation. (Their liordships then considered 
the question of shares of the parties and 
of limitation and proceeded). Wo have 
carefully considered these and other 
materials, e. g.. Exs. 1 (f) and 1 (j), to 
which our attention has been drawn, but 
we are unable to agree with the Subordi- 
nate Judge. In our opinion what has 
been proved falls far short of establish- 
ing a refusal such aa Art. 89, Lim. 


xAct contemplates. It is quite true that 
the refusal need not always be cxpres»eu, 
and may, on the other liand, bo inferred i 
from circumstances, and it would also he' 
correct to say that failure to comphi 
with a definite demand may sornetirues 
amount to a rofiTSiil. Ihit we fail to dis- 
cover in this case anything which wdiild' 
even remotely suggest a repudiation on 
the part of the defendant of a liability 
to account oi‘ any circumstances from 
which the failure or omission on his i)arb 
to render accounts inigiit l)o construed 
as a I’efusal. 

It may also he mentioned here that a 
refusal ;iiu] time having run therefrom 
was never even pleaded. In our ojiiniun 
no part of tho claim is barred. Jt has 
been suggested in tho arguments ad 
-dros.sed to us on hehaU’of the rcspunclont 
that there was no liability on his [lart to 
render account. Tlio ground for this 
plea it is diflicult to make (uit. When 
the plaintiff was to get a share of tho 
profits, and when iiiulcr his agiveiiiciit iu 
was the tlofendant’s (►wii cuso that lio 
was to keep tho accounts (Madan CJopal 
being now out of th(‘ way) and w’lien it 
has been cstablislieil l)e>ond doubt that 
he handled the cash and nc\er made over 
tho hooks, it is idle to contenil lluit lie 
was not hound to accouiil. Tho conclu- 
sions whicli we have recorded ah«)V0 are 
Builicicnt bo estahlisii the position that 
the plaintiff is entii-led to a preliminary 
decree for accounts for the periotl in suit 
on the footing of the defendant having 
been an agent liable Lo render the same. 
(Tho judgment then considered other 
minor points and allowed the appeal and 
dismissed the cross-objections). 

it.K. Ap 2 /i'irl allowed. 
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IUnkin, C. J. and Costkllo, J. 
Hiralal JjJurarku and others— Deion- 
danis — Appellants. 

V. 

Miingtulal liagaria — Plaintiff — Kes- 
pendent. 

Appeal No. 82 of 1931, Decided on 
15th April 1932. 

Pretioency Towns Insolvency Act (3 of 
1909), S. 108— Administration ordor under — 
Estate vests in Official Receiver immediately. 

The moment an administration order is pro* 
nounced under 8. 108, the property of the de- 
ceased debtor vests in the Offloial Assignee and 
the fact that the order is not drawn up makes 
no difference. The drawing up of the order is 
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noL a matter which delays the vesting of the 
pp’ipnrty at all :is the ordinary prima facie rule 
of all thii Courts of law and equity ia that the 
drawing up of the order is not the bringing into 
cN.i'itouco of the order, though there are many 
in whicli Miu drawing up of the order is, in 
oiT'-'ct, the bringing into oxistoiicc of the order, 
uaniely, those cases where an order has no uti- 
lity .ixi.’cpti ill so far as it may be enforced: 
Mett-ilje y, Bntinh Tert A-nuciatiim, 4G 

[j T lU, J I'i'i from. Ca.-ie law inferred, 

[P210G 1] 

Pdijo — for Ai)iiolIants. 

AfiviKatr-Crencral —ior Eospoinlcuts. 

Rankni,i\J . — In this uiiso wo Inivo 
• ollowod with tho ,l; ro.it os t c.iro i-ho ar^u- 
nioiit (jl tho lojiriuid A«lvO‘Mto-(lcnor;il 
whf) a])i)L'jirs'1'()r 1 ho iilriintifi’-rospoiidcnn 
Lii tho pjMiit hoforo us sooins to he a 
\ui \' u.'irrow' 01 ) 0 . Tho |)ositiou how’ovor 
is that 4 ill mv jiiil -finont tho appeal 
slioul'l suoLM’Oil. T’ho i>laiiitil'r hriii^^s 
his hint •lor certain l■<.)yaU■les duo to tho 
i Tfc.ilo v)l Olio r«)pat \tdji lla|(l''o upon 
Mie t<'»'ris oi a minium; lease. pl.un- 

till claims to hi* lor this purpose iMilitled 
lo lepics'jut i.haL <‘.-.hdo under ;\iw)rdor 
dale-} lli-li Afiirch L'J'JT, w hii'.li w is an 
I'l'Jor inaiioiii an ad minis! r. it ion suit, 
ill tha ho heirs and ihe widows of 

tlui di 'LMoeil woi'o lit i.;:U in,.; nslo Cho 
.7U:jces: .on am L t!io Com I- was asked for 
a inui'i or ii.ss Ini] order lor adininis- 
ti'atimi of 1 estate '>1 tho deje.isoil. 
Tho oi'ler in iiuostioii o Iltli Nfarcli 
aj>i)mjit(*d tiio pii'seul plaiiitiiT 
Afan tidal to hu t.ho Alanajv'i* ami it is 
'll that c.Lpacity that ho ehiinis to he oii- 
Lilicil lo loe.over Iroin Uin dehmdauts 
whatever ^anns are duo to r«)j). t Veiji 
Kajd'jo's ''shilo. 

Tlio [loint u|»jn whleh I he case turUL'd 
was :i point taken in oiin of tlie w'ritteu 
state.inonts from tho bo.;iiiuin: 4 . It was 
oliortlv this; Tliis vm-y plaiiitiiT Manif- 
tulal lia; 4 aiia on ISMi duly applied 
to tlie le.ii nod .iudL;o exoreisiiiiJ! jui'i.Sslic- 
lieu muler tlu3 Ih-esidonoy 'Towns Insol- 
veney Act and on 4th August 19‘24, oh- 
tainoil an oialer under S. lOS of tho A.et 
for administration of tho estate of L*opat. 
'I’liat order was oht. lined hy him in his 
capacity as a or(?ditor of l*opat. lie im- 
ploadod in tliose proecodhi^s certain per- 
sons as hoiiig tho icigal representatives of 
tho decoasod. Jn tlieir |iro.soni;o tho 
iiiattor was arj^uod hy Mr. Khaitan, 
attorney for tho applicant, and hy Mr. 
CJiatterji, attorney for tholeg;iI rejn-esou- 
ta^iviis. The plaintifl* satisfied t ho lear- 
ned dudgo that the case was witliiii tho 
Vm C/27 Si 28 
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section and tho learnedJudge pronounced 
ail order of tho character set fortli in 
S. 108, an ad min is t rat ion order under 
the insolvency jurisdiction. Now, it is 
not contended and it is not a matter 
suliject to doubt that upon that ordei 
being pronounced and before it was] 
drawn up the pioperty of the debtori 
vested in the OfTicial Assignee of this| 
Court. Tho matter is uo ditTeront than 
it would Jnivo heon in tlie case of an 
order of adjudication and tho position 
thorofore was jinina facie that tho Otlicial 
Assi.^noo of this Court ropresonted l*o- 
pat’s estate and no other person coultl 
claim lo nqircsont it. Tho order Jiaving 
been [ironouncefl it \\as minuted accord- 
ing to tho practice of tiiis Court. When 
a receiving order is made ujion a 
mont summons," or w hen an order ia 
made hy tho Judge in Chainhers on sum- 
mons tho Lliiglish jiracticc is that tho 
rl iidge makes ;ui oiidorsement of the 
Older upon the summons itself. In this 
(‘•lUirt thiit practice is not followed hut 
ii minute ol the order Ts made at tho 
tinio ami the fact that an iirder was pro- 
nouiU’(‘d in tins case is not I'ap.ihle of 
• hspute as W(‘- shall si‘e in a moment that 
rtteiis were taken .iml an onlor w'as dj’juvji 
up.^ 

The order as drawn up recited an 
atTi.l.ivit of .Mangtuhil tiled on the :iOtli 
JulvamI it descrihed l'oj)at \'el.ii Rajdeo 
as ji. ]a‘rson w lio died insolvent. It a^)- 
poars tliat the iidii.sers of the legal re- 
pri’si'iitat i ves l 0 '»k oxi.'Cj»ti()n t.'> tlieso 
p.iss.ages in the draft and they applied to 
the loaj'iicd Judge upon a pi(>ci*edi]i^ 
which does imL iijipoar to ho in writing. 
They applied to him oriilly, wo are told, 
at his house during the vacation, hut 
the statement of fact w'hich we get from 
tho pJainl.ilT's own iiotition is that the 
application w'as an application to speak 
to tlie minutes of tho order. Mr. Oiat- 
torji was in.stnicLed apjiarentJy to get 
tlie order draw'ii up without tho ijarti- 
cular passages objected to. He attended 
before (xliose, J., and tlie learned Judge 
when hearing the afijilication at his 
house WMs, of course, attended hy an 
ofllcer of tho Court whoso dut; it W’as to 
make a minute of any order which tho 
learned Judge might make. TIio minuto 
which was made hy the Court’s oflicor 
was this: 

“Thr. isnlcr fi)r udministraliou in in.'iolv! jic) 
maduoi! Uli August 1024 is oot to bii drawn up 
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by order of (rhoae, J., till after tho vacation 
when tho matter will bo muntionod to him.” 

In these cirournstanoes wo have to 
consider what was tho olTect or nature 
of tho order after that direction was 
given. What happonod, in fact, was 
that the matter was never mentioned to 
tho learned Judge after tho vacation in 
tho exerciso of liis insolvency jurisdic- 
tion or at all, but that, in an administra- 
tion suit whicli had boon started on 23rd 
September 1(121, various orders wore 
made appointing sometimes one person 
and then another and linally tho plain- 
tiff to maniige or represent tho property 
of tlie deceased. It is contended by 
learned counsel for tJio appellants that 
under S. 101), Presidency Towns Insol- 
vency Act, the lu’oporty vests in the 
Oflicial Assignee tiio moment tho order 
is pronounced. Tliat cannot be disputed. 
Tho drawing up of tiio order is not a 
matter which delays the vesting of tlm 
property at all and cases have been 
cited to us which show that this is an 
arrangement entirely consistent witli 
what happens in insolvency in respect of 
other classes of ornors. Tlie case of 
In re Manniyig (l) is a particularly 
instructive case upon this point and it is 
to bo noticed that tho otToctivoncss of 
the order from the time of its pronounce- 
ment is nob some special doctrine 
peculiar to the Oourf of Bankruptcy 
but it is ail ordinary doctrine of every 
Court. [ do not say that there are no 
exceptions to it. There are exceptions 
to it under the rules in tho insolvency 
jurisdiction. Tims an order for dis- 
charge is by tho rules made eHeotivo only 
ifroLii tlio date of tlie drawing up. But 
jtho ordinary prima facie rule of all tho 
Courts of law and etiuity is that the 
[drawing up of the order is not the bring- 
ing into existence of the order. There 
are many cases in whicli the drawing up 
of the order, in effect, the*briiiging into 
existence of the order, namely, these 
leases whore an order has no utility 
'except in so far as it may be enforced; if 
■for example, a writ of attachment is 
issued, tho SJierifT cannot proceed upon 
tho writ until it is handed out and in 
effect tho order is not an available order 
until after the drawing up. But tho 
prima facie doctrine of all Courts is, as I 
have said, and it is plain upon the face 
1, (1886) so' Ch 1) 480=56 Lj'Ch 613=34 
W » 111=54 h T 33, 


of the Civil Procedure Code wliich re- 
quires that all decrees and orders are to 
be dated as on the date they are pro. 
noil need. That being so, on the 4 th 
August tliere was an order which vested 
tlie pioj)orty in the Oflicial AssigneOi 
Tho question is wdiotlior the directions 
made on 4th September brouglit that 
position of affairs to an end. In my 
opinion it did not. In tho (irst place, 
tho order does not say rnoio than that, 
tho order 'is not to ho drawn up till alter 
the vacation, it does not say that it is 
never to ho drawn up. We know from 
the character of the application made by 
]\Tr. Cluitfcorji that there was no such 
question in the mind of any one at the 
time. Tlio intention was that tlie lear- 
ned Judge at a more convenient time 
would settle tho particular disjiuto whic-h 
bail taken place uj»on ceitain w^nds and 
that was all. ff when the tiiiiu eiuiio 
learned counsel had moutioned tlie mai.toL 
to tlie Judge and if then tho Judge had 
said 

“thooiilor not having Iwou tliiiwn np sukI 
fected, I am now minded to msiivo aiiotlior oidor 
allogother,” 

tho position would have been very 
difforont. L do not say what it would 
have been because perhaps it is a serious 
question whether in tliat event tho 
learned .ludgo would and could have 
divested tho Ollicial Assignee of tlie pro- 
perty. It would he a I'atlior extraordi- 
nary thing to do because tho order had 
in tho meantime enured to tlie honolit of 
all tho creditors. But if tho loanied 
Judge, on liaving tho mutter inentiuiicd 
to him, had purported to say my original 
order was a mistake and I uinoel it, it 
might very well ho tliat tho position 
would have been as if no such oidor had 
been pronounced, it may bo pointed 
out that tlioro was one thing wliich tho 
learned Judge did not do. Tho learned 
Judge might have said: 

“the order is not to be drawn up till after tliO 
vacation and 1 Htay execution thereof in the 
meantime so far as the taking over possession by 
the Official Assignee is concerned.” 

Staying of execution could not affect 
the vesting of the property, but the 
learned Judge it is to bo noticed did not 
even grant a stay bo far as the acting on 
the order is concerned. All that ho said 
was that the particular terms of the 
order about whicli there was some little 
dispute would bo settled by him • in 
future. That is the right view to take 
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of whafc liappenod. Wg .are bound by 
ilie aufchoi'ifciey cited by Mv. to 

hold Liiat tho i)roj)erty vested in the 
Odicial Assif^nee and still vesta in tho 
Ollicial Assif^neo. Tho learned Judj^n has 
discussed the •^^ouoral question of tlio 
(.•rfoct of orders before they are formally 
drawn up and ho lias oliserve*! tlio well' 
known doctrine that, until an iiriler is 
formally draw'n uj), tho Jiid;‘o can with- 
diaw it, alter it oi- cliaiuio it in any w'ay 
he likes, lie still is dominus of tho 
nrdi'i'. It docs nut reqiiiio to come under 
tho slip rule or any other piinciploof 
iaw to entitle him to make a variation, 
i )ni.‘ case lias heeri cited by the learned 
\tlvouat.e-(Ieiicj al where an.tn’der was 
luailo for windiiii^ up a cnnipaiiy. The 
niiiintcs rjf the order had Ijocn issued to 
the parties hut the ordei- had not been 
perfocteJ. In iliu nn'antime emtain per- 
^>i)ris paid the conipany’s dchls ind 
iiisteadvd’ making' a windirut np ordeju, the 
learned Judi^o disniissial the windiinL* up 
pc-tition. ''riiis principle tliat ilio learned 
.Indi'O is (lominns of the order until it 
is drawn iqi is, in my jnd.^nuMil, of no 
avail to the plaint iff in the pia'sent case, 
'riie learned dudi’o ha.d never at any 
time, so far as I can .see, shown tho 
smallest intention of rescinding tho 
(M'der which lie Jiad made, llo merely 
posfc[)onod till another o('(‘asion the con- 
sid(*ratioii of the (jnestion as to how it 
'^honld he diawn up 

When the dofenda-nts took the point 
l-hat the [>lainl.itV was lad entitled to .sno 
it may be tfiat the fdair.till' could lia\e 
p.ono to the learned .liid^'e oi' the dudf^o 
iiaviiii' juj'isdiction in inscjlveiicy and 
an onler wliie.li wonhi hrinj; to an end 
all operation of tiie order previcmsly 
iriado. He did nothing of the kind. Up 
Lo this (late no one has fjono to the lear- 
ned Jud^o in insolvency to put the 
matter liLfht. ddie position is that tho 
• adev stands and any creditor of Popat 
Velji w’ould ho prinui facie entitled to 
have it drawn uji yet by fcakin.q the 
proper steps. It is to he obsorved that 
the jil'iintilV’s own view of the matter is 
disclosed by some of his aliidavics and 
petitions in tho administration suit. As 
a matter of fact, in one case, he put for- 
ward that tho learned Judt'o had ordered 
iliat the order was to be in abeyance 
with a view to raakinjL; a case that there 
was no one to protect tho assets. That 
was not a true representation of what 


the learned Judge had done at all. It 
suited the plaintiff because at that time 
ho wanted to have some one else to be 
appointed iidministrator. Put there are 
other jiassagcs from whicli it can he seen 
that the order was an order which was 
in existence still and was being com- 
pleted, and he does suggest in one of his 
petitions at tlio very time tho nrder was 
made on 1 1th ^larch 1927, that there 
was an ordiw which only required to he 
forniaily completed. 1 liavo no doubt 
that this is a case where w^o should apjdy 
the doctrine of hi ra ^lanninq (l) Blount 
V. Whittle If (2), Script Phon()(jrai>hy Co, 
TAd. V. (hrgg (3), i?.r llooknj (1). 

1 am not jircimrcd to follow tho case of 
MeU'itlJc V. British Tea Association (o). 
It appears to me that much of what was 
said on that occasion was iinnocessarv 
for the fleciyion of the case which was 
the \ cry spi'cial case of an order con- 
ditionally dismissing a suit. Nobody 
doubts that an order dismissing a suit 
out and out brings llie suit to an end. 
On the other bund, for tho purpose of 
tho (hawing up of the order it is in cxis- 
leiico. All that the learned Judges in that 
case ultimately did was to extend tlio 
time for appealing and give leave to 
appeal from the) order dismissing the 
suit. The plain tiff in tliis case chose to 
go on in spite of tlio w'arning light that 
was exhibited to liim in the WTitten 
stai(UJieiit of the defendants and tlio 
position now is that tie) never liad at the 
date of tho plaint a right to tho sum 
wliiuh ho now^ claims nor, so far as 1 can 
see, has an\ thing hjuipened since wdiich 
wxuiUl entitle him to say tliat his defect 
in title has been cured. 

In these circumstances tho appeal 
must ho allow’cd ami tho suit must he 
dismissed with costs in both tlie Couits. 
This order for costs will he against the 
plaint ilT personally. 

CostellOy J . — 1 agree. 

u.ivr7u.h\ Ap2>cfd 

2 , (1898) 79 n T C:35=6 Manson 48. 

3, (1890) 60 L J Oh 400. 

4, (1802)4 DPitT 4f6=Sl LJ Ch 420—10 

\V R 701=0 L T (tir) 567. 

6. (1881) 40 L T 31. 
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Mckkkji and Githa, JJ. 

Xiihadwij^ Chandra Das and others — 
Pcfcn'laiits — Respondents. 

V. 

L(flic Nath Roy aivl others — Phiintift's 
— Iies[) 0 )ido]its. 

Appeals Nos 339 of 192S and 251 of 
J929, Decided on 2n(l Kclnuary J932, 
against orij^inal decrees of Sn])--Tudi^o, 3rd 
Court, Tipporah, 1)/- 31st ^lay and 1st 
September 1928. 

(a) Civil P. C. (1908), O. 21, R. 54 (2) — 
Attachment. 

To reiulcr an .ill:u hiiioit nffoctivo, tho jiffixing 
of Ihf* pj'ohihitiiry ordor on Llio (Vnirt -lioiiso is 
iib-olulolv ncctissary: -1 I II O 13. Foil. 

[1*212 0 2] 

^ (b) Civil P. C. (1908), S. 64 — Attachment 
subsequent to execution of mortgage but be- 
fore its registration docs not affect mortgage 
— Registration Act (1908), S. 47. 

An ;itt u hiTiont. siibricquonl. to execution of the 
inorlt;.i^;f! of tlio projiorty attiiL'liod but ]u-ior to 
Uio rc^i^irition of the inorl^aj^o deed docs not 
silToct the nioitg.'iso, and the pnreha-^e aL aiictioii 
.sale of the attached propeily (Miiiiol prcsail ovor 
t.ho inort;jta;^e lion: 32 / C «IH1, Di'it ; 22 IV’ 11 
ai‘V 11 .Id 310 iFh)\ 20 J 0 itso; 1 All Ui5 
(yWj); 2 IV' .V 207 and A I U 1021 Pat 150, 
lief.', A ( R h)21 P 0 42; AIR 1021 Mad 00; 
J 1 11 1023 Mad 232; A I R i02S P C .sO and 
•t I 7210*21 Pom 431, Aypl ) A. L Ji 19*25 lloni 210 
ind 40 .1/ad 204 {F Ll), lU'L on. [P *211 C 2] 

Anitirendra Nath Bose and idiirendra 
Mohan Ghosh— iov AppollanlH. 

Atul Chandra Gupta, Rhngirath 
Chandra Das aiu\ Krishna Kishore 77a- 
saJe — for Respondents. 

Judgment. — TJicso two appeals havo 
arisen out of a suit for foreclosure on a 
morti;a:4e by way ol conditional sale and 
are from tho preliniiniry and tlie final 
decrees passed therein. Dofondantsb, 7, H 
and 11 are the api>eUants. Defendant 1 
is tho niort^^aj^or. He executed tlie inort- 
on 23rd dune 1916. On tho same 
day, after hoinc, duly signed and attested, 
the deed was presented for registration 
and tlie executant’s admission was taken, 
hut tJie ref^istration was nht complete 
till 'i27tli Juno 19ir», whicli is the date 
tlie certificate of registration hears. De- 
fendant 26, havin^^ olitained a decree for 
money in Money Suit No. 15-1 of J915 
a.!>ainst defendant 1 on ISth May 1916, 
put it into execution, and on 20th Juno 
1916 ohiainod an order for attachment 
in resi»3ct r,i eij^ht out of the properties 
covered by Uio mort^^af^e. Two out of 
these eii*ht ju’oportios are concerned in 
Ibis appeal. On 2lst Juno 1916 the writ 
ol att.icliment was si^uicd and issued and 
made ovo’ to tho peon. As regards the 


said two properties the prohibitory 
order was served in the locality on 22nd 
Juno 1916, but was not posted in the 
court-liouso till tho 21tli. On 24tli Feb- 
ruary 19.17 tJie attached properties were 
sold in auction and purchased by defen- 
dant 215. After the sale was confirmed 
and possession was delivered to defen- 
dant 26, ho sold tho said oiijlit proper- 
ties to defendant 29 on 25th May 1919. 
On 3rd January 192! defomlant 29 sold 
the two pro[)ci-tics with which we are 
concerned to the appollants. 

The first qiK'stion wo havo boon called 
upon to determine is what was tho elToct 
of tho attacliment u|>on tho inorti^aije 
which defendant I made. In the Clourt 
below tho api)ol hints rested their claim 
upon I he ^^round that the attacjimeiit 
was prior to tho execution of th^* movt-; 
j'ajL^o. Tliis contention was resisted on 
hch.ilf of the plaintiffs on the :.;roiiu(i 
tliat to rentier jin attachnumt elToctiial 
the afifixini^ of the proliiiutory onlcr on 
tho court-house is iihsolutely necessary, 
and inasmuch as siudi M/lixin,!; was l:it( 3 r 
in date than tlie oxecutioji the niortf^ai^o 
lien was not affoctetl by the afctai liment. 
Tlio Court below iipheltl tlui phiinLirfs’j 
contention. It is not disputeil flow tliat 
the vit'w wliicli tho Court l>olo\v has! 
taken is correct; and indeetl tlie correct-l 
ness of tho view can no lon:.;cr he dispu-| 
tod: see Muthiah Chetty v. Paiauta ppa 
Chctlfj (l). Rut, in this Court, it has 
Iieori ar.^ued on tlui apptd hints’ behalf 
that in view of S. 59, d’. I*. Act, no ri^lit 
was created under tlie deed until it was 
rei^istcrod and that inasmucli a - the i*o- 
i^istration admittedly took place aftoj’ 
the attai’limont liail been elfoetivfdy 
made tlio mort;(a.!4e was, liavin.i^ re.L*ard to 
S. 61, Civil V. C., void a.i»ainst all claims 
under tho attachment, ddiero is ver\ 
little autiiority directly lioarin.^' on tho 
question that has to ho considered; the 
only decision in which somotliiri.i;' like 
the jiresont question was dealt witli is 
tho case of Veerakutty Koundauv.Rama- 
sami Asari (2). In that case it was hold 
that whore between tho dates of the e.xo- 
cution and of the re.^i strati on of a mort- 
f^ai^e deed another unre^^istored inort;^ai»<* 
bond is sued upon and tlio mortt^a^THl 
properties are attached, that mort^'a^o 
does not acquire priority over tho rogis- 

1. A I U 1023 V 0 139=100 I C 620=55 I A 

256=51 Mad 349 (P C). 

2. (1910) 32 I C 431. 
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tcrod mortgaije cither by reason of the 
(leci'eo thereon or by an attachment, 
order obtained in the suit. The efToct of 
an attachment however docs not appear 
to have been spocilically considororl in 
tliat case and so tlio decision is not of 
inuoli assistance. 

A niiTTihor of dociaions have Ijoon relied 
upon by the appellants to hx the j»oint of 
time at which a dociimeiit can ho said 
to he rei;isterod ; Mt. liohimoonnisHii v. 
AbiloolUih Kluni (jOi IJardo v. Ram 
fjxtl (Ij, Vtioapyni Clh'ttij V. Kndiyesaji 
Chfttij I'j) and Mnhamvicd Eina.r v. Rnj 
it is unnecessary to discuss 
lIiC'-jO hecaus'o it can novel he aiul indeed 
has not l>eoii conlondcd on heliall’ f)f the 
resi»ondent that tlie mort.'^a.i^o deed in 
[he present case was a vo^'istured <locu- 
fiiont at t!io date when tho abtacliincnt 
was ciToclod. It lias tiieii heen contended 
tlni:i ill the ('.aso of a docimiont, ol wiiich 
riv^n^h'ation is compulsory, title doe.-; jiot 
jiiss uiilil re.dstr.itioii h is hcen oil'ectoti: 
P'lprraddi v. X (f rrdth (7), SJ-eo- 

iiarain v. Da)hnri fS) and Tiltikdn}i 
SijKiJi V. ('I(uir NantiJ! (!b. S, IT ol 

tliit Act savs that a doemnont which is 
iivjsliM cd opuiatcs I’luin tho timo n: its 
c'xocution and not t'lom the time o its 
I cc.istj ai ion. The I'oal <iuesbion lo /o cen- 
oijicred tlu*i*efoi'o IS whoi her tin.* opiM’a- 
tioii h\ \iituool S. ITof tlis Act ii r«^.s- 
]K .-t o! a (leo<l dul\ executed hut not re- 
j;isicr«*d, is in any way MJ)'i«*ted by :iii 
•itl'ichne-nr. oM'ected in i.la meantime, 
liaviiu ie:;:iid to tho provi o't n < oijtaincd 
in S. hi. l\ (h 

fn homo recent decisicMu: of Imlitin 
Courts tlu! olTect of non-re ;istratiou in 
the case of deeds of uift of w'liich j'0';is- 
tration is compnlsoi'y mulor th..'? law has 
ho(*ii consider(3d, and tlicse decisions have 
siihsequently heen examined hy the Judi- 
cial (’ommittc.e. Jn the casi^ of Kahjana- 
^nndarum PiUai v. Karnppa ooppanar 
flO) tho facts wei'o these: a Hindu oxe- 
mited a deed of i^ift of jiart of his iin- 
movalilo property and delivered it to tdio 
dijnoo, and on the followini? day adopted 

3. (1874) 2-2 W H 339. 

4. (1889) 11 A11319=(1889) A \VN 101 (F B). 

5. (1913) 20 I 0 385. 

fi. (1879) 1 All 405=1 1 A IGO (P C). 

7. (189:1) IG Mad iCA. 

H. (1898) 2 C W N 207. 

9. A I R 1921 Pat 150=59 I C 290=6 Pat L J 

• 71P. 

10. A I R 1927 P G 42=100 I 0 106=54 I A 89 
=60 Mad 193 (P O). 
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a son and three days after ho registered 
tho deed. It was hold that on delivery 
of tlie deed to tho donee there was ac- 
ceptance of the transfer within tho 
meaning of S. 122, T. P. Act, iyB2 and 
thereafter tho gift hccaine eri'octiial sub- 
ject to registration as required liy 8. 123. 
Tiio opinions of the learned Judges of the 
Division Ucncli of tho Madras High Court 
in that case will he found in Kt*d\iana~ 
sundanim PdUti v. K rislinasiunrui Aiffar 
(11) and the judgmoiit in tho Letters 
Patent afipeal therein is reported in 
A. 7. R, l‘.)23 Mild. 2^2. Tiie same piiii- 
ciple was laid down hy tlie Judicial Com- 
mittee in the case of Van kata subha v. 
Suhha Rama (12), tlie judgment of tho 
Ponihay High Court in which ease is rc- 
l)0»tod in Suhha Rarna v. Vankata- 
siibha (13) their l.ovdsliijis rep'oating 
w'hat tliey had said in the case of Kal- 
yanasundai’am Pillai v. Karuppa Monp. 
panar (10). Jn tCaliiaiiaydindarain Pil- 
iai's case (iO) their Lordships said: 

‘‘Tlicy aio nnahle to sco how tiiij provi coos of 
S. 12 : 3 , T. P. Art, can he icc'oucih'il with S. 47, 
llcgi‘;triilion Aot, is\copt upon tho \'u*w th-U 
while ivgi^tratiun is a ncce^su'v -.olenmii y in 
f rfho* to the onforeeiiiont of a ot iiniriovi'bk' 
prc))L’rt\ . it (lui“3 not sii'^pencl iho ^lift until 
ri’o^v.t.rati<«n m-Lunllj takes [/lace. iN'hcn iho 
insii'uijiont ol gift ha^ been handed hy ll'-’' ilonor 
to the donco and aciaqded hy him, the h-riiior 
has done o\ I'uyihing in his poA'er (0 e-»uipleto 
the di-naliun and l.> niake it effi:Cli\e Ue.'is- 
1 ration dcjo-; not depend upon his eoij‘-i!n: . >-iU is 
tluj ac!. of an olh^an- apitoii'Led l.y law foi the. 
pnipose,. who, if I h».’ d« -'d is cxol nU'd liy or on 
lahall of the donor mid is a'lcsicd hy at least 
two witnesses, ninsl re';ister it if il is presented 
hv .1 perfO'j lii\ing the iieeuss.iry iiitero-!, with- 
in • he pr« .-erihf'd [leriod. Nidlhor death iiiM-ilie 
cxpre.ss Kwoi'ation h_s the donor, is a giound loi* 
rofusin" n’gi.-.lr'ition if tin* olhei ( undilion > arc 
coniplual with.” 

Ajiplying these ohiorvatir.iis, if tliey 
are applicahlo, to tho ciise of a mortgage 
it may well he said tluit while regi'^tru- 
tion is a necessary solemnily in order to 
tlio enforcement of a mortgage ot im- 
movable property, it docs not susiiend 
the mortgage until registration actually 
takes place. It has l.'oen coutciul(‘<l, how- 
ever that wliat w'lis laid down lu' tiicir 
liordships of tho Judicial Conimitteo in 
the case aforesaid has no bearing upon 
tho question now before us. ?his has 
been said firstly, because by reason of 

A I U 1921 TiTad 9C=G2 I 0 280. 

12. AIR 192S P 0 86=108 I C 307=52 Penn 

313 (P 0). 

13. A I R 1924 Horn 434=80 I 0 477=48 Bom 

436. 
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Ss. 2 anti 120, T. P. Act,18B2, the Hindu 
law which roquires delivery of possession 
to complete a gift applied, whereas it is 
too late now to contend that under the 
Hindu law j^ossessioii is necessary to 
complete the title of the transferee in 
any other case of transfer [Kali Das v. 
Kanhya Lai (14)J ; and secondly because 
what was really considered by the .Tudi- 
cial Committee was a vei'y different 
<iuostion, namely, wlietlior a donor having 
done all that lie liad to do to make a 
valid gift, -u-id wdien all tliat w^as neces- 
sary to 111 like it olfective was done and 
the document was incomplete merely on 
account of non-registration, could him- 
self turn round and revoke the gift. 

As regards tlio first of tliese grounds it 
is difiicult to see Jiow tJio distir jtion 
pointed out enures to the benefit of the 
appellants. The Hindu law' or S. 122, 
T. P. Act, 18.S2, only imposes an addi- 
tional condition for the gift to ho eifec- 
tivo the provision for .vcgist nation re- 
maining the same in the case of gifts as 
w'ell as in the case of mortgages. So far 
as the second ground is concerned it is 
true that the iiresent quo'stioii was not 
the (piestion l)eforo the Judicial Com- 
mittee. Put their Lordships’ decision, 
carefully read, does not socm to us to 
proceed upon a disqualification attaching 
to the donor ])ersoiially by leason of the 
fact that he had executed the deed of 
gift and liaiided it over to the donee; it 
proceeds upon a consideration of tlio 
legal position created by tlie fact that 
the gift was cornpleto except for the 
registration. Tlieir Lordships ([uotod 
a passage from the judgment of the 
learned Chief Justice of the Madras High 
Court in tlio case under appeal and did 
not express tlieir dissent from it. On 
the other hand their Loidsliips afiirmed 
tlio judgment and the decrees appealed 
from. The passage runs thus; 

''The effect of tljese sections (i.e. Ss. 17 and 
49, KPgistratioii Act), in my judgiuont, is that 
if a title is cornpleto except foe registration no 
suhfcfiufliit alienation or dealing with the pro- 
perty by the vendor or donor as the case may bo 
can defeat the title which on legistration be- 
Lame an absolute title dating from the execu- 
tion of the document.** 

ft wdll be seen that the observations 
just quoted include not merely gifts but 
also sales. Their Lordships observed 
tliat they were in complete agreement 
w ith the Pull Pe ncil de cision of t^io 
14. (1885) 11 Cal 121=11 1 A 218 (PC). 


Bombay High . ourt in the case of Alma- 
ram Sahharamw. Vaman Ja7iar(lha7‘i{ir)) 
and also ' approved of the Full Pencil 
decision of the Madras High Court in 
the case of Venkati Ram Reddi v. Pil- 
lati Rama Reddi (IH) subject to a (luali- 
fication as to acce])tanco of the gift aris- 
ing by reason of S. 122, T. V. Act. Those 
Full Jloncdi decisions, as W'ell as the two 
dissenting judgments in the former of 
tlio two cases, dealt very fully with the 
question whether an executant of a dooil 
compulsorily registralde has any locus 
penitentiao to resile liy reason of tlie fact 
that the title under it is incomiilete for 
want of registration. Those decisions 
are clear authorities for the pro[)osi tion, 
which has thus ohliiincd the approval of 
the Judicial Committee, that incom- 
pleteness duo to want of rogist^-ation is 
not a tiling of which tlio executant can 
take any advantage, and that if the 
instrument is ofclierw'iso complete the 
exo(5ufcant is to lie regarded as having 
done everything that w’as in bis power 
to com]dote the transfer and to make it 
olTeclivc. 

To c.onsidor tlie elTect of S. bl, Civil 
r. 0., the true nature of un order of 
aitacbnuMit has to be realized, k’oiin 
No. 21 of A|)p. Fi to tho Code, is the 
form of a prohibitory order for attacb- 
nienb ot iinnioval)lo jn’opefty. It shows 
tliat by such an order tho judgnient- 
doliLor is prohihitofl and restrained from 
transferring or charging tho property by 
sale, gift or otherwise, and all persons 
are pruliihited from receiving the s.imo 
by purchase, gift or otherwise. At thoj 
stage ab whicli tho attacJimeni. in tlie 
jiresent case was dTocLed the transferor; 
liad doii(3 all that lay in his power to 
coinplebo the transfer and to make it; 
effect i VO and tJio transferee hail already: 
taken the cJiargo wliicli had lioeii so 
created in his favour, and all that rc-: 
inained was tho solemnity to lie gone! 
tlirough which was necessary to make it; 
enforcilile. Wo are accordingly of ojiin-' 
ion that the attaclirnent, such as it wasj 
in tlie^ present case, did not clTect thc| 
mortgage. .Tlio result is that, in our' 
judgment, tho purchase by defendant 2(1 
cannot iirovail over the plaintiff’s rnort-| 
gage lion. In tho view wo Jiavo taken og 
the aforesaid matter no other question 

16. AIR 1926 Bom 210=87 I 0 490=49 ftoni 
388 (F B). 

16. (1917) 40 Mad 204=38 I C 707 (F B). 
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I’alls for our rlccision. But as two other 
questions have been argued before us on 
behalf of the appellants wo think it 
right to record our views thereon. 

One of these contentions was that the 
Subordinate Judge was in error in liold- 
ing tliat defendant 29 in the matter of 
tho purchase that lie made from defon- 
•liint 2() was m(3rely a l)enamidar for 
dofondant 1. Wo liavo examined tho 
materials, bearing iijion this (jiiestion, in 
tho light of tho arguments addressed to 
us and we must say we aro unalilo to 
••OHIO to any difToront conclusion. A 
^•arcful perusal of tho dojwsition of defen- 
dant 29 himself, apart from tlio other 
miiterials to which tlio learned Judge 
iins referred, cunilrms us in tho view 
that we take of this transaction. The 
sf.homo* involved in this i)on!imi is a 
matter of some nicety and complication. 
The Suhoniinalo Judge has gone itito it 
in detail and with care and wo aro of 
ojjinion that his appreciation of it is 
correct, ft will serso no useful ])uvpriso 
^o ro[)eat it hero. The other contoniion 
is that tdic ecpiitios arising in favour of 
tho ai)pollanl.s, on tlio footing tliat tlioy 
were hona ihlo purc-hasers for valnnble 
c.misidoration from defendant 29 and 
witliout notice of defendaiit I’s title, 
liavo not heen eonsidorod hy the Court 
below. The Subordinate dudgo appears 
to have disposed of this (piostinn with 
tli(3 remark Miat S. 11 (or S. Id?), T. V. 
Act, is not applicalilo to the case. This 
roimirk of his, no rlouht, does not ado<iu- 
atoly dispose of tho (lui'stion, liut we do 
not know in wliat form the (pieslion was 
piesentod heforo him. Ho that as it 
may, wo have tided to come 1«) a conclu- 
sion of our own on tin's question and wo 
are mot with the ililliculty at the oulset 
that tho materials lioforo us are, in our 
\iew, utterly insullicicnt to cstahlish tho 
fact or show siudi conduct on their part 
as wmuld load to tlio infornneo that they 
wore hona fide imrcihasers, Tho only 
inatorials on the record to which they 
may point for a lindiug in their favour, 
so far as thi.s matter is concerned, is the 
evidence of dofondant 8, Kaindayal which 
in some material respects is in conflict 
with what defendant 29 has deposed, 
and the evidence of the witness .labbar 
Ali. Wo have perusod this evidence 
wi4h care, but we are unable to hold in 
favour of the appellants. Apart fri»ra 
everything else the evidence makes it 


clear that no inquiry was made by the 
purchasers to satisfy themselves as re- 
gards their vendor’s title. 

Tho result is that these appeals should 
in our opinion bo dismissed with costs 
to tho plaintifls-respondonis and wo 
order accordingly. One sot of hoaring- 
fco will be assessed in the two appeals. 
The appellants, will be allowed time for 
three months more from today for re- 
demption on payment of the amounts 
mentioned in the decree of the Court 
below. 

S.N./r.K. AvveaJs dismissed, 
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Mittku, J. 

Manmatha Nath -Appellant. 

V. 

liakhal Chandra Mandal and another 
— Hospnndents. 

Appeal No. 75 of 1930, Decided on2Hth 
January 1932, against appellate decree 
of Addl. J)ist. iludgo, 2t-l‘argannas, D/- 
20tli August 1929. 

(a) Practice— Pleadings— Pleadings in mo- 
fussil should be liberally construed. 

Tho ' in Indi-a havo to bo construed 

ftoino\vli..v . notwitUstiincling tho fact 

that lawyers in general in tho mofns.sil now aro 
more fully c<j«i[>ped than the iiverago mofussil 
lawvcra of half a century or more ago. 

LP216C21 

(b) Easements Act (1882), S. 15— Immemo- 
rial user or lost grant must be pleaded to 
obtain relief — Plea of long user— Inference 
of lost grant may be drawn — Civil P. C. 
(1908), O. G,R 4. 

Tho question of immoinorial user or lost grant 
must bo pleaded in every case before a person 
can be given relief on that head. Whether the 
action be brought against Ibo servient owner or 
a stranger, a party cannot safely allego his right 
to an easoment generally, but should state spe- 
cilically the innimor in which he claims litlo to 
tho o.asoTnnnt, whether by grant (actual or lost), 
prescription at Uonnnon law, or under tho .\et. 

[P 217 C 2] 

Where tho plaintiffs did allogo circumstances, 
namely, tho user by themselves and by thoir 
ancestors of the land as pathway for 40 or 50 
years, tho plaint may on a liberal ronstruction 
be taken to base relied upon long user leading 
to an iijferonco of lost grant : 0 Cal 3l)4 (P C), 
iief, [P 217 C U 

Amarendra Nath Bose and IL manta 
Kumar Bose — for Appellant. 

Dwipendra Mohan Ghose — for Respon- 
dents. 

J udgmejit. is an appeal by the 
defendant and arises out of a suit for 
doclanitioD of the plaintitTs’ right of way 
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over a piece of land descriliod in the 
plaint and for removal of the obstruction 
placed’ at one end of it by the defendant. 
There is also a prayer for perpetual in- 
junction fo]‘ restraining^ the defendant 
from obstructin** tlio said pathway. Tlio 
deletu e of tlie defendant to the suit was 
that the70 was no such juitliway as 
allef 4 e(l in the plaint, nor has tlio ri^ht 
been exercised for a sulViciently lout* 
time in order to entitle the plainiill's to 
acquire right either liy piescription or 
under the otiier heads of claim to wliicli 
I shall ju‘CS(*ntly refer. The ^lurisif de- 
creed the [ilaintilTs' 'suit declaiing tlio 
|)lainlilTs’ right of eaboinont us claimed 
in the ])]aint and directing lliat the 
ohstuictiun Ijc rcino\ed in execution (»f 
the decree. The l\Innsif dcciecd ir full 
the jilaiiititVs’ claim. On ap[>cal the 
Additional District .ludgo lias modified 
the decree liy restricting the right to use 
the jiathway as a footpath. He has 
disallowed the claim of the plaintiffs to 
use the pathway as a cart track. 

Against this decision of tlio learned 
Additional District Judge of the iil-Par- 
g«annas modifying the jiulgment of the 
Munsif th(3 present appeal has been 
brought, and three grounds have hoen 
taken by Mr. Amavendra Nath Dose who 
appears for the apiiollant. Tlio first 
ground which he takes ia that the apjiel- 
lant has boon considoi’ahly jirejudicod by 
the Courts proceeding on the footing that 
the ijJaintiiTs claimed a right to tliis way 
on the basis of inimcmorial user. ITis 
contention is that if it had been so 
pleaded ho might have made suitable 
defences to the claim. It becomes there- 
fore necessary to examine the relevant 
panigraiili of the jilaint to see if the 
claim was based on user from which it 
might he inferred that theuser was much 
in excess of the period of 20 years jircs- 
crihed by the limitation Act^^orin other 
words, whetlior there were allegations in 
the plaint which would lead to tlie sug" 
gestion that the plain tiffs were basing 
their claim apart from prescription also 
on immemorial user. Para. 5 is the para- 
graph which gives the statement of facts 
on which the cause of action in the jire- 
Bont suit is based. In the first part of 
that paragraph it is stated that the 
plaintiffs and their ancestors have been 
using the disputed land as a pathway as 
of right without interruption for 40 or 50 
years, and having thus used it they have 
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acquired a ri ht of way over the dis- 
puted land. 

It is stated in the second part that 
they liave acquired also a right to this 
land as an oasomont of nocosuity ; and 
thirdly it is stated that tiioy having 
used the land at any rate for mimli in 
excess of 20 years without interiui)l.iun 
and in tlieir own right ilioy luive ac- 
quired easement of way over tlie <lisputed 
lan<l. Tt is contended for the appellant 
that although the claim is I'estCil on 
three lieads the first and the third head.^ 
merely allege facts which snggi '-l. that 
the cdaiin is founded on pjcsciiptidn and 
not on immemorial lu'or. It is tine ami 
I think tlie comment is a fail' one I hat 
tlio plaint is ill drafte«l and iloe-* not in 
terms suggest tliat tlie light was' hainded 
on immoniorial user. l»iit to m\ mind 
it seems diilicult to undcrst.ind tin' three 
heads of claim unh'ss one read ■. the lir-;t 
head as roferrinL; to facts wliitdi would 
lead to the inference of imim'morial user 
from which a grant may ho presmiied. 
There is no point in stating that tin' 
land had been used by the plaintilTs and 
their ancestors for a periofl (d' .10 or 50 
year-' unless it wa.s intended to convev 
the imjiression that apart from tlii3 viglit 
whicli is acquired l).\ user of 20 Neai’s 
they have acquired a right by very long 
user. Tlie Jeai’iicd while derding 

with this question says thi.; with refijr- 
GJU'C to the argument tlnit no ol 

giant was imule in the plaint: 

“hut tli(‘ CISC nf long u<cr w:is Cf rl.iinlv itiadp 
tliougl) the wurds “time iiiniK'mor i T’ .O'. Ih.c 
lojiiiiod Muusif reinarlis were not u clI, ci.d lln* 
cxi>tc'ntM of nil iiiicioil light dciivcd from 
or olhorwi.^c is a pnsujnia ioii." 

The pleadings in India have to be 
construed somewhat liberally notwit, h- 
standing the fact that lawyers in general 
in the mofussil now are nioro fully, 
equipped than the average rnofussili 
lawyers of half a century oi' more ago.j 
Their Lordships of the Judicial Com- 
mittee have made observations to the 
effect that pleadings of this country are 
not to be const ruerl w'ith t he same strict- 
ness as pleadings in English Courts. K 
seems to me that although this plaint was 
drafted by a junior pleader it was revised 
as appears from the corrections made in 
the plaint by a pleader of considerable 
standing. It seems somewhat singular 
that the words "immemorial user’' 
not used although facts were alleged to; 
convey the impression that the plainti 
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jwas founded on the case of iininemoriiil 
laser. Tt is difficult in the face of the 
Lasc of Maharani Bnjrooij Koer v. Abdul 
(U to say that the defendant 
slionld he f*iven a further opportunity of 
meet i 11/4 the case of irnnieinorial user 
that the plain liiTs did allege cir- 
vunistaiic(js, nansoJy, t lie user Ijy tlioni- 
selves ami liy their ancestors of Iho land 
as }):ith\vay loading' to liai ihihadur's 
ho ld lor 'ID or oO years. 'JdiO .liidicdal 
( lomiiiitteo in the <*:ise to which 1 have 
)iisl. iu)W refoired made olise.ivat.ions 
wliit h are pertinent to tlie jirosmit con- 
troversy. Their Lordships si al ed : 

‘‘VI ij (.il»i«'4 |.‘nf t]jp sImIuI*' was to niakf* iisofo 
iM^y Die oi ri;(li1sof t lii.s ilc rip- 

tio'i, by alb'win.': an on jn> iiKnit of i'O ^oars, ii 
• r *1 .‘tl nmliT I rn' I’uinlitions l»y Liic 

10 willioML inm’r, a liUo lo i'iiscuu‘nt^ . 

lint I h.' sLi 1 111'’ is f- ijiLMlial . and is pio- 

hiliiiuiv noi ('\han-'.l I VO.” 

A mail may acijuiro a title iindor it 
who has i'u otlior rij^lil, ai' all, Imt it does 
nor exclude or interfere with other titles 
ami nmdes of acjiuinm^ e.isoinenls. Their 
liordships Miinktliat in this ('a.^^o t-horo 
is ahundant ov idonec upon the facts lonnd 
hy tlie Couii. for pri'sumim.; llm (‘xislenee 
ol a :^i.uit at some distant jiLiiofl nf tiiue. 
The result ol tlm facts wliiidi aiipear in 
C3\i(hmce. and tlie elVeM t of the jiidi;ments 
of the Munsif and of the Suhordinatt* 
dmi,L;e, are t hus stateil in tlic jmh^ment 
ol the JJif^li (Joiirt: 

“'ri’i.' cvnlfuc'.* iiliou'-:. a'nl Die .ippe sr 

It) biY(' ioiiinl. tliiit Dll’ i>yin‘ as nni'^ti nt tc'd b' 
Dll’ a ui'rstnr-; nf Dn- pl.iintitf a iiiuiiv 

ycai-'i poss‘li|\ iiii.y nr sixty (crtainly 

iniirij lli.vn Iwam >«>ais-tor Di>! pirjpn.'.o of 
inii'.ition ; and lo is ]Mrt 4if Du- cvidmci^ 
whii h induMtrs tj ‘siivli cnnstriirtion w.is ar- 
coinpani'’'! with ccilain ad vantages on the part 
(if t.)io (Icfcii'lants. wln’vh (■oni|''”i.':il('d Dieni for 
any injury or d noon von ion vo lanst’d by llio con- 
struction of the pyno.” 

T’liis hcini; an artificial ]»yno, con- 
tracted on tiio land of another man at 
the distant period found hy the Clonvts, 
and enjoyed ever since or at least down 
to the time of the ohstructions coni- 
]ilainod of hy the jdaiutilT and his 
anc.estors, any Court which had to deal 
with tlie suliject inirtht, and indeed 
ou^ht to refer such a lonj; oujoyinerit to 
a legal origin, and under the circum- 
stances which have been indicated, to 
presume a grant or an agreoniont bet- 
ween those who wore ow'iiers of the 
plaintiff's rnohal and the defendants* 

1. fl881) G Cal 39i = 7 I A 240 = 4 Sar J99 
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land by wliich the right was created. 
That being so, the plaintiff does not re- 
quire the aid of tha statute: and his 
right therefore is not in any desvee in- 
terfered with hy the provision in S. 27, 
upon whicli tho "Munsif decided. This 
question which has licen raised hy ]Mr. 
J3ose assuint?s an important asi'.cct as 
the defendant raised the pica of limita- 
tion under the statute and on the* tacts 
found it a]ii)ears tiiat tlie obslim t.bui 
was much l.)cyond two years of suit. The 
jdaintirfs rested their case not cnLij^on 
prescription as I have said hut on a 
liberal roadin'.* of the plaint on long 
user whieli might lead to the inleicuK-'e 
of lost grant. It is true tiuvt tlio effect 
of this fiouKwvliat ill-di’afted ])ljunt Isms 
heen that the defendant lu'd to pursue 
liis remedies in the lower a.]»pcll:ite 
Court as well us heforo tliis Court nml 
there was some ground for liis a'ppealing 
both heforo tho lower ajqicllate Court 
and tliis Court. That I'callv is a (|Ueh- 
Lion of costs which I shall consider here- 
after. 

Mr. .Lose has referretl to a ijimd-ci of 
decisions where it has been inddthat 
tiio ‘jiKistion of immcmoniil u.ser cr lost 
grant must lie pleaded in every ca-c be- 
fore a [lorsoii (Mil he given relief on that 
head; and tluit no do'iiht ‘••oems to he so, 
as will ap])ear iV(un eertaij) ohsf-rviti' ’US 
of the Jearnod author in ( hilc on Ihise- 
ments 9th, hhln. Tril. The l(?avno.-l aulhoi' 
says: 

” Vs tlio right ) ail o a 

of felio (loiniiiam ■”.ii I'li’ul Du.’ plciuling Lull’ 
stiilrs tb(> po-H’s i II i.f thfj trni.’mi-iil b.^ ’ 

pirfy, ami tlinl bv ummui Ihi'r.’uf b'.‘ w.is i-ii 
tied to Dll' i i ff.il ill |ii''^Ll'in. VIkiI ’.\ lu.-tlie‘. I 
action bo l^iought. a ,.iii!..^i ihc t:ci‘vii.n; i v.v 
or a - tiaiigor, a ]'ai1 comol. H.ifoP'. .ilb gc 1 
right- to an niiM’TJH’.iit ,^eii'. tally, but should s'tn 
qiecihcfiDy the manner in whi<h i-e 'jlaim- 
titlo to tho (’asoinenl., wlnahei* b\ goiiit Uu liiD 
or lost), pre-’cription at Ci'uunou law, i r lu d-.r 
the rrcs.Tiption Aci : and in Tinny c.\-'i it i- 
advisable to plead alr.ernativcly a title by ili 
three inothodF.” 

The learned aul-ltor further ]»oints om 
that according to modern ju’actico a iirU- 
grant if relied on should ho pleaded, in 
this connexion Mr. Hose :ilso referred 
to Smith V. Baxter (2). 11 I was of opi- 

nion that the plaint could not he con- 
strued as containing tho allegation ol 
very long user much hoyond the period 
of prescription as prescribed by tbc 
Tiimitation Act T would have remanded 

”^2) (1900) 2 Ch 138=69 L J Ch 437=^2 L T 
660=48 W R 458. 
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tlio c*!iso. U scoins ifj mo tluifi it is re- 
ally duo to lethal advico that the plaint 
lias l)eon so drafted. The facts aro 
there and it would not bo riglit to allow 
tho defendant further opportunity for ho 
has to ineot the case of lon^ user inado 
in the cvidenco and indicated in tho 
plaint. The user was evor since IHHG 
when this pathway was shown in a parti- 
cular document to which tho present de- 
fendant was a party and tho finding is 
that tho user has continued over since. 
O^^course tho ]\rnnsif was not very 
happy in Jiis expression when he says 
that the oral evidence adduced by both 
the parties furthers the view that there 
was such a patli and it never camo into 
disuse. 1 asked Mr. Bose wdiether there 
is evidence to show on liehalf al the 
plaintilTs that the i)athway was being 
used for this length of time, and he 
answered in the allirniativo. 

It is nob necessary in this view to con- 
sider tho second question raised in this 
appeal as to w'hether tho plaintilTs can 
suGOoed on the ground of easement of 
necessity as according to tho findings of 
hotii Courts there is not another though 
inC(mvoni(3iit way. 

Tlie third ground taken is that there 
is no determination of the question of 
the width of tho pathway. I think 
there is evidence to show that tho width 
•of liiiG pathway was G feet and tho ovi- 
(ienco f»oints to this: that this has been 
tho width ever since 18GG. Tho learned 
Judge has restricted tho pathway to its 
use as a footpath and to that extent the 
decision of the .lucigo is in favour of tho 
defendant. 

The appeal must ho dismissed. Having 
regard to tho observations which I have 
made that the plaint is nob absolutely 
clear on tlie (piestion of immemorial 
user it i-i just tluit tho plaintilTs will not 
have costs either of this Court or of tho 
lower^ appellate Court. Subject to this 
sligliu alteration as to costs the appeal 
is dismissed. 

M.N. Appeal diHTYiissed, 
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Jack and M. 0. Ghosr, JJ. 

A. Malcolm and another — Accused — 
Appellants. 

V. 

Kmpero } — Opposite Party. 

Criminal Appeal No. 176 of 1932, De- 
•eided on 18th August 1932. 


(a) Arms Act (1873), S. 19 (a) — Mere nego- 
tiation for sale to unlicensed person is no 
offence. 

Where tho sale of an arm was not completed, 
no offence was committed, as negotiations for 
Kale to a person who has no licence is not in it- 
self an offence. An offence under S. 10 (a) of tho 
Act is only committed if the weapon is actually 
delivered to a person who has not got a license . 

IP ‘210 C 1] 

(b) Arms Act (1873), S. 14— ‘‘Extent.’’ 

Tho word “extent” in S. 14 is not limited to 
territorial extent. [P 210 C 2] 

(c) Arms Act (1873), S. 19 — Weapon han- 
ded over to unlicensed person for negotia- 
ting sale— Such possession is no offence. 

Where a weapon is made over to an iinliconsed 
porsoii merely for tho purpose of negotiating a 
sale, such possession in not posKessiou of tho 
weapon with tho intention of using it as a weap- 
on. Such temporary possession is not posscpsion 
as contemplated by tho Act. [P ‘211) (3 2] 

(d) Arms Act (1873), S. 19 (f) — Possession 

of arms after expiry of license even for a 
month is offence. * 

Possession of ‘inns of which liccnsi; has not 
been renewed is punishable under S. 1') (f) oven 
thougli such possession is discovered within 30 
days of tlio expiry of license. [P 2P.J 0 2] 

/. Cavimol, Prohodh Chandra Challt^rj i , 
liireRwar Chatter ji, Phanindra Math 
Mukerji and Amiruddin Ahmed -fnr Ap- 
pellants. 

Khuudkar and Amt Oh, Hoij Chow- 
dliury — ioY tho Crown. 

Judgment. —The ai)pollant.H have been 
convicted undoL’ 8. 19 (f) road with S. LI, 
Anns Act, and sentenced to periods of 
imprisonment and linos. Tho prosec.ution 
case is that an olliccr of tlie Chistonis 
Preventive Service received certain inlor- 
mation on 4th January. Tlio informii- 
tion was conveyed to tho Suporintondoiit 
of tho I’revcmfcivo Service who dopufceilan 
Indian Ollicer, Mr. Bin man, to av b as a 
bogus purchaser of an autoiniitiu iiistol. 

On tlio morning of 5th January tiiey 
proceeded to I’rinsep Memorial aliout 
10-45 a. 111 . and after alioub an liour they 
saw tho accused Malcolm come up to tho 
memorial. The informer introduced I^Ial- 
cohu to Burman as tho vendor and ho 
said that tlie wished to sell the pistol 
which he produced. Negotiations then 
took place. The vendor wanted Rs. 440 
for this revolver and another revolver 
which Malcolm said he had for sale. 
Tho bogus purchaser told him that 
ho v/as willing to give him Us. 300 for 
tho pair. At this point by an agreed 
signal two other men from the Oustoms 
Department camo up and arrested 
colra. They found tho pistol in his 
pocket. On his being seized he shouted 
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oufc for the other accused Jietloloy and 
tlioy were bofcli brouyhi; under arrest and 
later on i)roducod at the thana where a 
lif.ense wliicli had expired on 31st De- 
coiiiber was found with lietteloy. The 
suj^; 4 (‘stion of the prosecution is tliat the 
whole of the transaction was illegal in- 
asniucli as tlio accused intended to make 
a surreptitious sale to a person wlio was 
not entitled to possess the weapon, and 
that the license luul heen o))tainod by 
Uetteley merely for the purpose of onah- 
lin^' him to ell'cct this transaetion. Mr. 
(lieenliehl, Suj)orijiteiideiit, Customs Fre- 
^elllivo Sei'vieo, Ba>s that ]\lr. Mann, 
jiiiotiior witness, had informed liim of the 
intemletl sale of the j)istol as far hac.k as 
Octohor 11131, and it was then that lie 
ins true tied linn (Mr. Mannj t«) i;et into 
touch \^iLh Mr. Ihirman who jKJsed him- 
self as the intenrlin,!.* imrehascr. It ap- 
pears that the lircrise for this pistol was 
not renewed in January. It apjiears from 
the statemumt made hy Mr. Hiirman in 
cross-examination that thcuo was no in- 
teniiun ol tlio immediate delivery of the 
jiislol h> the accused to him, Jle says 
that : 

“MiiU'oliii him that luj would dolivcr 
both tho woa}ir.ns to;;<'tluir and I would pa’y liim 
then.'’ 

As only one weapon was with him, it 
|is (dear that tlui delivery was intended 
!to take pl.ace at a siibScquont date. In 
■any case as the sale was not complot(3d 
■no orfen.-'O was committod, a.s nei;oti:itions 
fur sale to a person who lias no license is 
not in itself an ul'l'ence. An olfeiico under 
S L!J (a) of tlie Act is only «'ummitte(l if 
l.he we.Lpon is actually doliverod to a 
per.son wlio has not .;ot a license. Hut 
tliere has been an tUfeuco coiiimiltod 
under S. 19 (f) inasmuch as the accused 
!l^)ettelev liad in his |)o.ssession or iimlor 
his control an automatic jnstol in contra- 
jvontioii of the jnovi.siinis of S. 14, Arms 
j\ct, inasmuch as his licence had alieady 
(expired on 31st Docemher. It is true 
that such delay in the renewal of the 
license is not ordinarily jirosoeutod. 
There is a Jlule(No. 82) in t he Hciif^alGo- 
vorninent Anns Act Manual to the od'cct 
that ordinarily applications received for 
renewal of license within 30 days after 
the (late of expiry should he ^(rantedf 
Jhit that does not all'ect the provisions 
of jil.,19 which states that a person who 
lias in liis possession arms in contraven- 
tion of the provisions of S. 14 commits 


an olTence. It has been argued that the 
word “extent" in 8. 14 only refers to 
territorial extent, and in support of that 
reference has lioon made to form lb and 
the conditions tlioreundor (which are 
found in Sch. 8, Arms Act Hules) in which 
extent" in Col. lO refers to territorial 
extent only, and condition three there 
also refers to territorial extent only. 

Hut that does not limit the mean- 
in.i^ of the word “extent" in S. 1 
Anns Act. It is true that anyone whol 
fails to deposit arms of which license has] 
exjiirod or who is in unlawful possession 
is also liable under Cl. (i), S. 19, Arms 
Art. Hut no authority has been shown 
to us limiting tlie moaning of the word] 
extent” in 8. I I to territorial extent. | 
Bo that we think that the possessiim of 
arms of wiiich the license lias not lieen 
renewed is also punishable underS. 19 (0,) 
Arms Act, read with S. 11. 

As regards tlio possession of Mahjolmj 
wo think where a wea]>on is made overj 
iiioroly for the i)urposo of negotiating aj 
sale such possession is not unlawful in. 
asinucli as it is not posse8.sion of tlio 
w'OA))on with the ijitcntion of using it as 
a weapon. Such temporary possession it* 
not posscs.don as contemplated by tht 
Act. We therefore think that ^lalcoliij 
has not committed an olTonce under 8. 19, 
Arms Act. In any case, a.s I have said, 
negotiations for a sale where no delivery 
took place would not he an olVence. s» 
regards the pot-session by Hetteloy W'o 
think that he Iia^^ committed an olfonce 
under 8. 19, Arms Act, inasmuch as he 
was admittedly in possession of this 
weapon >iflcr tlio expiry of the period of 
Ivis license. Ordinal ily under executive 
instiuctions no pmseciilioii would result 
within 30 days, lii the present case we 
agree with the linding of the learned 
Magistrate tliat both of the accused wore 
trying to negotiate a sale surreptifcinusiy. 
Such salo.s at the pres(?nt time are highly 
rcpreheiiHihle and we think that in the 
circumstances we would not he justified 
in not enforcing the provisions of the 
law as regards the illegal pussossion of 
this weapon beyond the period of iicenso. 
Ill assessing tlio punishment for this 
olTenco we cannot take into account the 
intention of the accused to negotiato fcliis 
illicit sale as part of the olVence of re- 
taining unlicensed arms in his posses- 
sion, and we think for that olTenco a 
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sentence of a fine of Rs. 50 will bo sufii- 
cicnt i)uiiis}inient. 

\Vc tlioroforo set aside the sentences 
wiiieli have been passed on both of the 
accused. Wo acquit Malcolm but con- 
vict Rctteley luidor S. 19 (i), Arms Act, 
and sentence liini to pay a fine of Rs. 50 
in default to under;4o ri^'orous iiTipri^on- 
inont for three mouths. Mnlcolin ia dis- 
cbarj,^ed from hia bail bond and Jletteloy 
will be (lischarf>ed from hia bond ou 
payment ol the lino. Tlio appeal is dis- 
posed of accord inj^ly. 

K.S. Order accord ijigly. 
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IlANKIN, C. .1. AND C. 0. OllOSE, J. 

Gouri Kinkur IJhcikat — Appellant. 

V. 

Mcs.srs, liLtdlifi Kissen Cotton Mills — 
]{e3i)ondcnts. 

Appeal No. lOb of 193.1 , Decided on 
4tli Auf*ust 1932, aj^aiiist oritjinal onlev 
of Coinmr. Workmen's Coin])ensaLion, 
Ben.Lial, D - 2ltli November L930. 

(a) Workmen’G Compensation Act (1923)’ 
S. 19 — Finding as to emplcymenl of workman 
and how accident occurred should be given. 

Ill writing an ordor it is for the coiinnissioncr 
to stiitc his findings as to what th>' a[)pliciint’s 
employment or dnlicfl were — what he wa® on- 
gng‘'d to do; and then to go on to state his find- 
ings .13 to how the accident in fact happened to 
decide whether the accident arose out of Iho 
employment. [1* ‘-^-1 0 1] 

(b) Workmen's Compensation Act (1923), 
S. 30— Question of law— Whole case is open. 

In L'iisps under the Act if a suh^tanlial «jne«.tioij 
of law arises Hie High Court is entitled to con- 
sider the case as a whole on points of fact as 
well a.s on points of 1 iw. [1* '-^3 

(c) Workmen’s Compensation Act (1923], 
S. 3 — Injury by added peril disentitles work- 
man from compensation. 

TC the injury was oicasioncd by an added peril 
whieh the workman brought about by interfering 
iinnocessanly with a fenced off part of the 
machine while it was working he is not entitled 
to compensation. [1* 22*2 0 Jj 

Bahindra Nath Ckaudhuri"-U)Y Ap- 
pellant. 

JdtindrcL Mohan Ghose — for Respon- 
dents. 

Hankin, 0. J. -This is a workman s 
apiiojil against a decision of the Comniis- 
siniier under the Workmen’s Compensa- 
tion Act rejecting a claim to compensa- 
tion made on the ground tliat the appli- 
cant sustained an injury on 39th March 
1930 while working in the spinning de- 
partment of a cotton mill. The appli- 
cant’s case is that ho was a piecer, that 
his duty was to tie broken ends of cotton 


threads, that while he was standing by 
the macliino and putting a bobliin on a 
spindle the bottom of liis dhoti got caught 
between two rollers wliicli were under- 
neath the table of the machine and he 
says that the liottom of his dhoti having 
been caught lietwccn tlio two rollers was 
]mllod in, that lie put out liis hand to 
try to pull it out aiul that in that way 
his liand got crushed. It seems that as 
a result of thn injury liis arm had ho 
amputated an iiudi or two bolow tb(3 
shoulder. The employers make tiio ca.so 
tliat it was quite impossible lor a ]u?rsoii 
standing by tbo macliino and either put- 
ting a hohbin on a spindle oi* tloing liir 
proper woik us a jiieccr to get liis illujti 
caught l.'Otwcen the two rollers in the 
manner alli'gL'il. It is furtlior siiid that 
at the time of the accident tlio applicant 
said boMi to tlin fku'tor and to the mana- 
ger that lie liad got his a»'m i-ruslied in a 
dirferonb way altogether, iiamolv that he 
was trying to I'omovo a torn simikUo 
handing Irom the tin rollers wdiile they 
w'cre in motion. It w'as no pai't oi ilic 
applicant's duty to iul(3rfcre with tiie tin 
rollers, ft is not contende<l that it was 
any ])art of his »iuty to talu' out any loin 
spindle handing fiaun tlio tin rollers. The 
tin rollers were underueatli the lable 
altogether and tlio imdorneath j'art ui 
the talde W’as fenceil olT in Ibe inaniior 
w’lncii has lieeii- described so that it 
w'oulil be necessary, tf) got tme s liaiul 
into the tin roller to st(x>|) iluwn and 

reach out undornoatli the talile. 

The Iciiriiod Commissioner had several 
witnesses called lieforo liim (or thnajifili- 
cant. There is tlio a]»plic.uit s own evi- 
donco as t(J his dhoti being caught by a 
roller. There w'cro follow worlcers wdth 
him wdio came and said that they saw 
hia dhoti caught in the roller. Rut aome 
of the corrohovative witnesses apf’^eav to 
have boon of a very ])onr (puility and 
some of tliem also do not profes.s to have 
seen the actual comnumeenient of the 
accident. Against that there was the 
evidence of the doctor and the ovidonco 
of the manager, and tho learned Commis- 
sioner on tw'o occasions examined tlic 
raaohine very carefully for himself. II*' 
has come to the conclusion — and from his 
description of the machine it is evidently 
very clear — that the story that the dhoti 
gob caught between the rollers when he 
was standing by the raaohine attending 
to his duties is entirely impossible and 
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must bo disbelieved alto^^ether, it not 
beinjj; possible for the dhoti to have got 
ciiught in that way. That is a finding 
of fact based upon liis own exaTnination 
tlin i7iiichino, but it can be seen by 
t.liis Court to be very %vg 11 based indeed 
by reason of the description of the 
inacibine given l)y tJio Coiiirnissioner. 
Tliiit being so tJie Commissioner says: 

“i not boliovc that the* accidfut happened 
throUfjh the jii)plicant’s dhoti bciug drawn into 
Llie liiiiL’hino. Jlis c-aso that it aro.se out of iuR 
Liiiploymoiit is bayed upon this and I sec no 
other ’.v.:y in which it could have arisen out of 
Ills t’lni'lovmcnt, tjioiigh it might very easily 
bavc liiipp'jned as stated by the oppo.«ite }iarty.'’ 

Now, one way to deal with a case of 
tliib chaJiicter would Ijc lor Mio loariied 
Oommi.Sbionor to state Jjis findings as to 
vvlial tfio applicant's ein])l()> numt nr 
dutic.-. \TPcre — wluit he v.'as engaged to do; 
.Hill tin'll to g(i on to sLtite Lis linding as 
to iii;w the iU'.i'.ident, in Jact, Ijapiienod. 
The h’Mrnod (Commissioner’s judguient 
has gi\en a good deal ol tiouhlo hy rea- 
on t hut it <loes not follow this coiirso. 

not sl.ite proj.erly wliat i ho duties 
ol' tin.’ ajiplictint were. 1 1 is not e.Kpressly 
stated wlietJier t!io Conimissi(jner wiia 
gitislierl that rules w(*ro made or oi'dor.s 
given that the.se piooers were not to 
nieddio with the nr.udiiiiery wliilo in 
mol 10 ) 1 . As, liowever, that is admitted 
by tlie ap])lifiant in liis evidence, it ilocs 
not very mu.di ?niittor. It is miicli to bo 
vvished ho'iNOVor tliat the Commissioner 
Jiad, ('onie lo sonie more siiccilic lindings 
of fact us to bow the accident hapiujnod. 
If the .strij'y a.s ti) tJie dhoti lu'ing caught 
is (iisbelieved, tJio apjihcunt is found to 
1)0 basing his case npo)i a laiso striry. In 
lluit case one a.sks oneself why should 
not the eviiloiice of tlio iloetor and the 
manager ho liolieNod? it docs not jipijoar 
to me that the statement ''though it 
niigjit very easily have ]iap[)ened as 
stated liy the opposite jiarty” is a buIVi- 
<doiib stMteiiient in tlie circumstuncoo. 
The diliiculty in dealing with the ques- 
tion whether tJie acciilent arose out of 
his omployment without Ihiding how the 
accident arose and going e.arefully into 
the limitations that had been jnit on the 
duties of the applicant is very consider- 
.tble. In one case, for example, Mrs. Mar- 
garet Thom, or Himpson v. Sinclair (l), 
(though it was not a case (luito of the 

1. (1917) A C 127=86 L J T G 102=(1917) W 0 
A 1 Kop lGi=llG L T 009=61 S J 350=88 
T LK‘J17. 


present character) it was said by Lord 
Shaw of Dunfermline: 

*T think that the statute is not satisfied by 
asking the (juestiou as to whether the nature of 
the employment of the injured person had any 
causal relation to the accident, because it is 
clear that in very many instaiico.s the accident 
arose out of the omployment ay. such, apart from 
the particular nature of the service which the 
injured workman had to render"; 

and in another pas.sage tiio same learned 
Lord says: 

“My vi ’.w of the statute is that the expression 
‘arising out of the einploymoiit' is not confined 
to ‘the mere naluro of the employment.’ The 
e'cprcssion, in my opinion, applies to the employ- 
ment a.s such to its nature, its coudition.s, its 
obligations and it.s incidents. If by reason of 
any of the.so the workman is brought within the 
/.one of special danger and so injured or killed, it 
appears to me that the broad word.s of the statute 
‘arising out of the employment’ apply. If the 
])eril wliich he encountered was not an added 
))eril produced by the workman himself, as in the 
c..i->rs of rUimb v. Coh-Ien Flour Co. (2) 
and Harnef. v. N’liuien/ Cnllicry Co. (3) in this 
Hou^e Lbon a case for compensation under ilnj 
statute appears to arise." 

I cannot say thojofore tliat I am at all 
.satisliod with the obseivation “l see no 
other way in which it could have ari.soii 
out of his cmiiloyinciiL"; and if the (fues- 
lion bofoio us was a (luestion to ho de- 
cided merely by criticizm of Idio learned 
Commissionor's judgment there would he 
a great deal to he said for the a])plicant. 
Wo liave however to coiisidou this casoi 
as a whole. If a suhstanlial question ofi 
]\iw ari.stj.s wo are entitled to do sn oji’ 
poir)ts of fact as well as on j)oints c)f law. 
l.'Vom this si and point it appears to me 
cnougli that this is one ol Ihuse 
cases where it is shown that the injuries 
arose to tlie api>lic:int by reason of what 
has been described in the language I have 
just <iuoted as “an added peril produced 
by the workman himself.” Similar cases, 
may bo found in the hooks. The case to. 
which reference was made in t he case 
cited is the case of Plumb v. Cohdoi Flour 
Mills Co. (2); and the principle that has 
often been laid down may ho staled in 
the language of Lord Dunodin (quoting 
ami adopting Ijord liorehurn) thus: 

“Nor can you deny him compensation on tho 
ground only that ho was injured through broak- 
ing rules. But if tho thing ho docs imprudently 
or disobediently is diffi'ront in kijid from any- 
thing ho was rcipiirod or expected to do and also 
is put outside the range of his service by a 

^2. (lyurAll 62=8.VL T07’=30’T j7ii 

174=59 S J 184=109 L T 753=(1U14) W C 
& 1 Bop 4S. 

3. (1912) A C 44=81 L J K B 2l3=(l912) W C 
Kep 90=28'T L R 135=50 S J 159. 
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genuine prohibition, then I should say that the 
accidental injury did not arise out of bis em- 
ployment.’* 

WitlioiiL entoriiirt into any question 
whether this boy was f*uilty of snoli wil- 
ful eonduot as is mentioned in S. sub- 
iS. I (h), Worlcrnerrs Compensation Act 
jof li)23, r am satisfied th.;,u the duties of 
la i)iecer do nob include anyth ini» which 
requires his gettinf* down underneath the 
table and interfering with tlio tin rollers 
while they are in motion. According to 
tlio applicant's own sbatemeiib of his 
duties they do not include iinytliing of 
the kind. Ilis own version of his duty 
is that ho has to join ends of threads 
when the machine is in motion; and tlio 
underneath part of the table is fenced to 
keep him out. Therefore his story as to 
the dhoti being caught while he was 
moroly standing by the maohino being 
found to ho impossilde, the applicant is, 
in the particular circumstances of this 
case, under the very strongest suspicion 
of having been doing something nndor- 
neabh the table which he desires to con- 
ceal because it was altogether outside his 
function. I see no reason at all why tho 
evidence of the doctor or tho manager as 
to what tho lad was doing should not bo 
accepted. I do not know why tho learned 
Commissioner has not said tliat he would 
accept it or does not give some reason 
,for not accepting it. In my judgment it 
is proved on tho facts of this case that 
tho injury was occasioned by an added 
peril which the lad brought about by in- 
terfering unnecessarily witli a fenced-off 
part of the machine while it was work- 
ing. In these circumstances the ai)peal 
jfails and must he dismissed with costs. 
'Hearing-foe two gold mohurs. 

C. C. Ghose, J , — I agree. 

M.N. Appeal dismissed, 
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Mitteu and S. K. Ghosb, JJ. 

Nanda Lai Roy and others — Appel- 
lants! 

V. 

Pramatha Nath Boy and others — Res- 
pondents. 

Appeals Nos. 332 and 370 of 1928, De- 
cided on 14th March 1932, from original 
decrees of Sub-Judge, 5th Court, Dacca, 
D/- 28th February 1928. 

(a) Fishery — Title to tidal and navigable 
river can be proved by express or presumed 
grant from Crown. 

Durden of proof of title to an exclusive fishery 
in a idal, navigable river can be disobvged by 


proving an express grant or by giving evidence 
that a grant though not capable of being pro- 
duced will ho presumed; A I il 1034 P C 48 and 
11 Cal 484, Bef. [P 227 0 1, 2] 

(b) Evidence Act (1872), Ss. 42 and 13 — 
Judgment declaring person to be auction- 
purchaser though not inter partes is admis- 
sible. 

A previous judgment in which one of tho par- 
ties successfully assorted that ho was tho owner 
of certain properties as purchaser at rovenuo 
sale aUhongh not inter partes is adniissiblo in 
ovidcuco as cvidonco of a transact ion and asser- 
tion of title under S. 13: 22 Cal 633 (/‘ C), Ilel 
on. [V 22S O 2] 

(c) Fishery — Conduct of proprietor must be 
considered in determining possession. 

The course of conduct which tho proprietor 
might be expuctod to follow with regard to his 
own interest must bo taken iiilo account in de- 
termining the siiLlicicncy of a possession of tho 
fishery. [P 220 0 IJ 

(d) Deed — Recitals — Evidentiary value of. 

Uepcalcd assertions of title in ancityit dncii- 

lueiits being men* rorital.i are no eviilmjee of 
what is tlnire recited though actual i)ossession in 
conformity tla.rrnvilh would cunstitule a priina 
facie title: /iristnn v. Cormican, (1.S7S) .‘I A C 
641, lief. [P 2-20 0 2] 

(e) Civil P. C. (1908), S. 11 — Previous deci- 
sion — Pleadings and circumstances should be 
considered. 

It is necessary to examine Iho deeision and 
the pleadings and tho circumstances which led 
to tho decision if it is to operate as res judicata. 

[V 230 (MJ 

(f) Civil P. C. (1908), S. 1 1- -Applicabilily 
depends on identity of issues and not subject- 
matter. 

The rule of res judicata, does not depend 
upon the identity of the suhjeot-mattor, hut it. 
depends on the id- ntity of the i.ssues. 

[P 230 0 2) 

(g) Civil P. C. (1908), S. 11 -Substantial 
effect of previous decision must be con- 
sidered. 

In order to consider wbclber a prcvioin deci- 
sion is res judicata or not tho substantial tiffoct 
of what has been decided in the c:i.‘>:e ha.s to be 
considered. [P 230 C 2J 

(h) Evidence Act(1872),S 87.— RennePs map. 

Rcnncl’s map indicates correctly tho course 
of rivers, but it cannot bo rcgiirdcd as giving 
correctly the direction of villages. [P 231 U Ij 

(i) Decree — Value of — Decree for rent not 
executed — Probative value to prove posses- 
sion is small. 

A decree for rent is coriaiuly evidence of pos- 
session of tho decree-holder, but its probative 
value is ve^y small if the decree is not proved to 
have been oxocntod and tho rent realized: Neil 
V. Duke of Devonshire, (1882) 8 A 0 136, lief, 

[P 232 C 1] 

(j) Adverse Possession — Mere participation 
of rent is not sufficient for ouster. 

Mere participation of the rent and profits of 
jalkar without more by the cosharers even for 
a long period of time is not sulficiont to ftpn- 
stitute ouster: Corea v, Jppuhamy, (1912) A C 
230 and A I R 1918 PCI, lief. [P 232 G 2] 
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Jogesh Chandra Boy, Bupendra 
Coomar fitter, Bankim Chandra Baner- 
jre and Nirmal Chandra Chakravarti — 
for Appellants. 

D. N. Chakravarty, Sarat Chandra 
lUiaak, Gtmada Charan Sen, Prakash 
(Uiandra Mazumdar and Ashita Banjan 
Ghose — ^or Jiespoiidents. 

Mitter, /. — Four main questions fall 
for determination in tliis appeal by the 
plaintiffs: (l) whether the plaintiffs liavo 
ostablishofi their title to tlie llshery 
known as the Bikranipur dalkar in the 
tidal and navifjablo river Pudnui; (2) what 
is the boundary between their jaikar and 
I lie respondents’ (defendants 1 to h) 
iislievy known as the Muknndia .Talkar; 
{'.]) wliothor tlic plaintiffs have lost their 
title by adverse possession of the defen- 
dants to the portion of fcho lisliory now 
in dispute and (l) what is tliole^^al effect 
nf lilio proceed int's of ] Hit), 1H4.‘1 and of 
the award of the arhitjator in certain 
suits instituted in 1909. The principal 
contestants to the appeal arc llaja Janaki 
Nath Koy, a f^ontloinan possessed of con- 
j-iduiable wealtli and his nephews. 

In this action plaintiiTs claimed a de- 
cree for recovery of joint po.ssessioii with 
their cosharora to the extent of their 
tliree annas two i,Mn(his one kara one 
kranti one danti shares in that portion 
of the fisliery which is described in Sch. 2 
to the plaint after declaration of their 
title as proprietors to the fishery described 
in Sch. 1 tu the plaint of wliicli the 
prdporty in Sch. 2 is claimed as forin- 
iui^ a part. The plaintiffs also rested 
ihoir claim to the disputed portion of 
llio fishery on the ground of adverse pt)S- 
sossioii for more than the statutory 
period of 12 years. In tlie alternative 
they claimed that if the riglit to the dis- 
puted fisliery (jaikar) be not established 
on tlio ground of their title as proprietors 
or on the ground of adverse possession 
ilioy may bo given a declaration that 
they have acquired 

“a light of casement and prescript! VO right on 
Din ground that they havo been holding poBSCs- 
i^ion of the said right in succcBsiou to their pro- 
dticosHors for upwards of 60 years openly, peace- 
ably, uniuterruptedly and as of right." 

They also claimed a decree for tlie 
ouin of lls. 536-10-3 as their share of 
the profits of the disputed jaikar dur. 
iug the pendency of the proceedings 
under S. J45, Criminal P. 0., which had 
boon withdrawn by the defendants and 
U'lso claimed tentatively the sum of 


Rs. 1,600 as mesne profits. The plain- 
tiffs failed before the Subordinate Judge 
of Dacca. Hence this appeal to this 
Court. 

The case as stated in the plaint is that 
there is a jaikar mehal described in Sch. 1 
to the plaint known by the names of 
Nadi Padmabati, Balabanta Nurhi Korha. 
and others, that this jaikar mehal was in 
very ancient times an independent jaikar, 
that it was subsequently incorporated in 
zarniudari 1 of the touzi of tlie Col- 
loctorate of Dacca and the Sadar jama 
of the said zamindari »vas fixed at 
Rs. 1,222-8-4 that the boundaries of 
the jaikar portion now in dispute is given 
in Sch. 2 of the plaint; that one-third of 
the jaikar formed the howla of Slianidas 
Pal within tlie said zaniindari and the 
remaining two-thirds of tJio jaikar re- 
mained in the khas possession of tba 
maliks; that the zainindari stood in the 
name of llaj Krishna Hoy; that it was 
sold for arrears of (iovernmont revenue 
on 24th August 1832 (Dluidra J239 B. S.) 
and was purchased in the name of Prein 
Cliarid Roy, father of Raja Sreenath Roy, 
defendant 1, who died pondingthisaction 
and Raja Janaki Nath Roy (tlefendant 2) 
and grandfather of defendants 3 and 4, 
Jadu Nath Roy and Priya Niith Roy and 
Iswar Chand Desinukhya in equal shares; 
that the eight annas purchased by Prom 
Chand was for the benefit of himself and 
his three uterine brotliois Guru Prosad 
Hoy, Hari Prosad Roy and Cliaitanya 
Das Roy, that Iswar Chandra sold his 
eight annas share of the zajnindari to 
Trilochan CJiatierjeo wJioin turn sold tJio 
eiglit annas to the Pal CJioudliurys of 
Loliajung; lliat the Pal Choudhurys and 
othois di.'-niw<cj'^()d the Roy Choudhurys 
from a portion of the jaikar described in 
Sch. 1 and a suit was instituted by Hrom 
Chand Roy for recovery of joint posses- 
sion of the disputed portion of the jaikar 
and was fought up to the Saddar Dewariy 
Adawlub and was decreed with mesne 
profits; that the plaintiffs as well a.s de- 
fendants 1 to 5 are descendants of tlie 
Roy Chowdhurys and plaintiffs have got 
certain shares in the jaikar which are de- 
tailed in paras. 13, 14 and 15 of the 
plaint. 

The plaint proceeds to refer to several, 
proceedings in support of their title and 
possession, viz., Suit No. 22 of 1851, in 
the Court of the Principal Sudder Amin 
of Dacca, the resumption proceedings of 
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18()1, Suit No. 374 of 1884 in the Court 
•of the Miiiisif of Narayan;*ung 0 aj?ainsb 
the Oovevninent and the ijaradarw of the 
GuveL'iiiuent, and rely on the principle of 
equitiihle estoppel a^*airist clofondanls 1 
to o on tlio basis of what transpired in 
tlio course of these suits and proceed iiiijs. 
It is not necessary to refer to tlio liistory 
of those suits and proceedin.^s now, as 
they will have to ho referred lo in detail 
hereafter. In para. 7 of the plaint the 
plaintiffs refer to certain demarcation 
proceeding’s under Act •') of 1870 and 
rcfoi* In important luhnissions alleged to 
have been made by the principal defen- 
dants nv their predecessors in the petition 
of olijection as to the description of the 
upstream limit of the plaintiffs’ jalUar 
now in dispute. The i)laiiitiffs then pro- 
ceed to state tliat with rei;ard to a 
portion of the jalkur described in Sch. 1, 
to tiic ])laint whicli is marked as A, 11, 
C, 1) in the sketcdi map attached to the 
lilaint and which lay witliin the district 
of Fariupuv procuedin^i’s under S. 110, 
Criminal P. C., were started and the 
first pai ty to the said proceedings wore 
the principal defendants I and 2 and 
Hoy Sitanitii Roy fatlier of defendants 3 
iind 4 and the principal defendant 8 and 
some oblicr persons and plairitiif 7 and 
the predecessor of some of the plaintiHs 
and some cosharer pro forma defendants 
wore the second party to the said pro- 
ceeding's .ind the jalkar was attached 
under S. IP), Criminal C. 

The plaint furtlier states that in those 
proceedings the lirst party described the 
portion marked A, B, C, 1) in the an- 
nexed map as included in nielial char 
Miikuiidia hoarin;^ Touzi No. 4,000 of tho 
l:\iridpore Collcetorate and the second 
party described the said portion of tho 
ialkar as included in Sch. 1, and appor- 
tainin.^ to /amindary No. I, Raj Krishna 
Roy; that a^j^rievod by the order of 
iittaclimont three title suits' were insti- 
tuteH, one liy some of tho principal 
defendants (wliich includes some of their 
predecessors), the second by some of the 
])rescnt plaintiffs (which term includes 
their predecessors as well) and tho third 
by tho Pal defendants in different Conrts 
in I'aridpur and all these were referred 
to the arbitration of Mr. Sarada Charan 
Mitra, formerly a Judge of tlio High 
Court of Calcutta, who after taking evi- 
dence given an award, that by the said 
award he decided that the ujan (ups- 


tream) siriiana (limit) of the jalkar de- 
scribed in Sch. 1, of this plaint was the 
ujan siniivna and was represented by tho 
line E E as in the map annexed to the 
plaint and hold that the plaintiffs and 
the cosharer defendants were entitled to 
tho portion of the jalkar marked A, B, 
C, 1) in the annexed map and tlio Court 
ordered a decree to be made on tlio saifl 
award and tlie appeal against the said 
award was dismissed, that the principal 
defendants are bound by the decision in 
the title suits and are csti)])ped from 
questioning the lindings in tho said suit 
by reason of tho rule of res judicata, 
Tho plaint next alleges that in the year 
ilil7 another proceeding was started 
under S. l lo, Criminal J^. C , in respect 
of tho jalkar now in dispuUi in which tho 
plaintiffs ])ro forma defendants lo 
were tho lirst party and the [hiiicipal 
defendants wore the secorifl jjari y and 
the ]\riigisl,rate decided that tlio second 
jiavLy wc.ro ontiilod to the possession of 
the same 1>Y his (jrdor dated 31st Octo- 
heA' E)IH, that rluring tho pendency of 
tho 1 lo case the disputed jalkar \v:is 
attached and J^s. 27dt) svas coHcctf3d from 
tho said Molial by making sett lenient l)y 
auction and this sum was deposited in 
tho Dacca criminal Court and was un- 
justly withdrawn liy tho ilefondants. 

The order rif tlio criminal Court lias 
given rise to the cause of action for the 
suit w'hich was brought on dtff.li Septom- 
hor 11)21 within Miree years from Hie 
date of the order under S. Hoof tho 
Code. In para 10 of the plaint tho 
plaintiffs say tliat they and their pre- 
decessors in interest, have iiecn in arl- 
verso possession of tho jalkar for up- 
wards of 70 years and liave also acquired 
aright by adverse possession. In para 11 
of the plaint the plaintiffs alleged that 
plaintiff's and their predecessors liave 
continued to hold ])ossession of the 
jalkar as of right, peacefully, unohstruc- 
tedly without any interruption for 70 
years on receiving rents, kabuliats and 
fish from the dealers in fish, by granting 
ijara settlements for a term fixed to 
them, and by holding the same in khas 
possession and they have acquired a 
prescriptive l ight and right by easement 
therein.' On theife allegations plaintiff's 
ask for the reliefs mentioned in the 
beginning of the judgment. Nothin'; 
further need -be said about plainl'iifs' 
claim based on “prescriptive right and 
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right by easement” as the claim on this 
basis has been abandoned in this Court. 
Several of the defendants filed their 
written defences but as they generally 
follow the same lines it is sufficient to 
sot forth the defence raised in the writ- 
ten statement of the principal defen- 
dants 1 to 4. 

These defendants contend (l) that the 
>.uit is barred by limitation; (2) they 
idmit that the plaintilfs, defendants 1 
io 5 , the defendant 15 and defendants 16 
to 35 have got /amindary right in 
l^ainindary J, Kaj Krishna Hoy and 
defendants 16 to 94 have got liowia 
I ight in one-third share of tlio Howla 
Shiimdas Pal ])ut they deny that the 
.ijilkar (fishery) fl escribed as lying within 
I he btmndaries mentioned in Sch. 1, in 
its entii*ety and tlie jalkar described in 
Sch. 2 ajro included in the said Zamin- 
(lary 1 on tlio Ilowla Shyamdas Pal; 
(3) they deny all knowledge of the 
loveiiue sale of tlio /ami nd ary 1, Haj 
Krishna Hoy in tlio montli of Bhadra 
1239 B.S. They deny the possession of 
L’roni Chaud and Desnuikhya in iho dis- 
(luted jalkar, on Die other hand they say 
tliat tlio /ami Ildar of Cliar Mukundia 
had been in possession of the disputed 
lalkar oven from boforo the porinanont 
settlement and the maliks of /amin- 
dary 1 had not been in possession; 
(1) they contend that tliey are not bound 
by tlio decision in Suit No. 22 of 1851, 
by the resumption proceedings of 1831 as 
the proprietors of Char Mukundia (their 
predecessors) wore no party to the said 
‘wo decisions; (5) thoy contend that 
they are not hound by the decision in 
the suit brought by their ancestor Prom 
Ohand Hoy against Pal Babus and Gopi 
Mohan Son inasmuch as the owner of 
char Mukundia, the jiredecessor-in-in- 
torest of tho defendants were no parties 
to the suit and this decision is no evi- 
dence against them ; (6) tlioy contend 
lliat neither the decision in Suit No, 22 
of 1831 nor the statements of the plain- 
tiils in the said suit can be used as evi- 
dence against them as tho owner of Char 
Mukundia was not party to the said suit; 
(7) they contend that tho statemoiiU of 
plaintiffs predecessors cannot be used in 
their favour ; (8) they say that in the 
demarcation proceedings of 1903 neither 
defendants 1 and 2 nor the father of de- 
fon^lants 3 and 4 made any statements 
or sign any papers and that the state- 
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ments were made by the ijmali officers 
who acted under the direction of the 
plaintiffs ; (9) they do not admit the 
accuracy of the map filed with tho plaint; 
(lO) they say that the arbitrator did not 
decide the question of the boundary bet- 
ween the two jalkars and allege that the 
subject matter of the dispute in respect 
of wliich the award was given became 
dry chur immediately after the decision 
of the ])roceodingB under S. 145 which 
gave rise to tho three title suits which 
culminated in the award; they contend 
that the award cannot operate as res 
judicata on tho question of boundary. 

(11) Thoy contend further that neither 
the maliks of zamindary No. 1 nor those 
of Howla Shamdas Pal ever acquired any 
indofoasible right by adverse possession 
to tho disputed jalkar. They next raise 
tho defence that tho plaintiffs the pro- 
forma defendants and the principal 
dofondants L to 5 jointly own and 
possess tho jalkar as lying within the 
boundaries of Sch. 1 excluding therefrom 
the boundaries of the Sch. 2 and the 
jalkar lying to tho south thereof. These 
(lofeudants then proceed to set forth 
thoir own title to tho jalkar of Char 
Mukundia. There was a ^^amindari Char 
Mukundia and others 8arkar Fyzabad 
and others and there was a several fishery 
called Nadi Balahanta Bil Baor in the 
public tidal navigable river Padma, 
I’admabati or Ganges. Those two sepa- 
rate inehals carried separate jamas; after- 
wards they were incorporated into one 
Touzi, viz., 110 at the time* of the per- 
manent settlemoiit which has become 
touzi 4000 of the Farid pur Collectorate. 
It carries a Sadar jama of Hs. 3,142-10-3. 
The devolution of the zamindary from 
Maharaja itam Krishna Roy to Mr. J. P. 
Wise is shown in the following chart. 

Maharajft Ramkrishna 

Jibaii KriBhna (his son) by inheritance 

=J. C. Sarkies (by auction purchase) 
=AIaharam Khatun 

I 

Gareib Hossain Ramgam Khatun 

12 annas 4 annas 

=Mr. Wise (by sold to Mabommad Pazal 

purchase) =.sold to Abdul Gani 

=sold to Mr. Wise 

Mr. Wise on whom the zamindary 
devolved eventually granted a Patni 
settlement in respect of the jalkar mehal 
to Girisli Chandra Guha in 1279 B.S. — 
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1872 A. 1). Oirish Chandra had 10 annas 
8 pies sliare in tho patni. Bepin had the 
reinaiiiiin* o annas 4 pies in the same. 
Oirish mortgaf^ed his 10 annas 8 pies 
share of the patni to llaja Sreenath Roy, 
Raja Janaki Nath Roy andRai Sita Nath 
Roy Baliadur, father of defendants 3 and 
4, and in execution of the mortgage decree 
the mortgagees purchsed the fO annas 
8 pies share of Girisli in the patni in tho 
year 1882 and took possession of the 
same in tho same year and tho remaining 
5 annas 4 pics share aio in ownership 
and possession of defendants o to 1). 
Mr. Wise sold tho zaraiiidary interest 
and the jalkar right to one Mr. David 
and defendants 1 and 2 and father of 
defendants 3 and 4 purchased tho same 
from the Administrator General when 
David's estate had been in his hands in 
tho year 1301 B. S.=1894 A. D. 

Defendants 1 and 4 give in a schedule 
attached to the written statement the 
boundaries of their jalkar which is known 
as Nadi Balawanta a local name for river 
Padma. They contend that tlio allega- 
tion that upstream of the jalkar claimed 
by the plaintiiVs was Baiigaharia and 
Narikelboria is false. They refer to a 
case under Regn. 49 of 1793 between 
plaintiffs’ and defendants’ predecessor by 
which it was decided that tho downstream 
limit of their jalkar extended upto tho 
south of Char Sahebdi, they contend that 
decree of 1816 inter partes operates as 
res judicata on tho question of boundaries 
between the two jalkars. The upstream 
limit of tho Bikrampur Jalkar they say 
has never been on the upstream side of 
the southern boundary of the said Char 
Sahebdi. They contend that they are 
not bound by the proceedings in the suit 
between Prem Chand Roy, their ancestor, 
as owner of tho Bikrampur Jalkar and 
bis coshaier the Pal Babus and Gopi 
Mohan Sen. They insist that the plain- 
tifl's have no right to the jalkar claimed 
by them on the upstream side of the 
moutfi of river Satar. They contend 
that they have been in adverse possession 
of tho jalkar described in Sch. 2 to the 
plaint for more than iiundred years and 
have acquired a title by adverse posses- 
sion. They say that the father of the 
defendants 1 and 2 or the grandfather 
of defendants 3 and 4 had no right 
to the Mukundia Jalkar before their 
purchase of the patni right and what- 
ever right they had to the jalkar men- 


tioned in Sch. 2 of the plaint as co- 
sharers of the plaintiffs in the Bikram- 
pore Jalkar have been extinguished by 
adverse possession for 100 years and 
knowing this these defendants purchasod 
on 17th Aswin 1289 B. S. (1882 A.D.) 
10 annas and 8 pics share of ilie patni 
right of G Irish Guha under the owner of 
Char Mukundia and subsequently pur- 
chased tho entire maliki right in 1301= 
3894 and have been in adverse possession 
in both the said patni and zamindari 
rights for upwards of 12 years against tho 
owners of the Bikrampore Jalkar. Defen- 
dants 6 to 9 take tho same lino of defence 
except that they deny tho title of the 
plaintiffs to the Bikrampore Jalkar. On 
these pleadings several issues wore 
framed . 

They are to bo found at p. lO], B K A. 
It will not bo necessary to rofei’ in de- 
tail to all^the issues as tho controversy 
has been considmably narrowed down 
bofoi’o tho Court. 1 will deal first wdth 
the question of tho title of tho plaintiffs 
to the Bikrampore Jalkar. Tho lirst jjsivl 
of issue 20 is as follows : Have the 
plairititfs any independent or several 
fishery in the Badma ? On this issue the 
Subordinate Judge decided against the 
idaintiffs and ho seems to be of opinion 
that the plaintifl’s must fail as they have 
not produced a grant from the Crown or 
have proved a lost grant. The burden is 
undoubtedly on the plaintiffs to show 
that the Bikrampore fishery has come to 
them under a valid and effectual grant 
from the Crown which lias been sus- 
tained by the continuous use and em- 
ployment of themselves, and their co- 
sharers and their piodecessors. It is 
now well settled that title to an exclusive 
fishery in a tidal, navigable river can be 
established by proving an express grant 
or by giving evidence that a grant though 
not capable of being produced will be 
presumed. Bearing this in mind we pro- 
ceed to discuss whether plaintiffs have 
established the title to the fishery which 
they describe in their plaint. They say, 
as has been stated already, that their 
jalkar was an independent jalkar and was 
included in zamindari of touzi No. 1 of 
the Colloctorate of the district of Dacca 
and the Sudder jama of tho said zamin- 
dari No. 1 along with the said jalkar 
was fixed at Rs. 1,222-8-4. A one-third 
share of the jalkar formed the Hc^wla 
Shamdus Pal for which a fixed jama was 
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payable to the maliks of the said zamin- 
dari and tlie remaiiiiiii* two-thirda share 
was held in k has possession by the maliks 
who used to enjoy the same by f^rantin;.' 
leases to iishermen. This is not now 
disputed by the defondants-respondents. 

This zarniiidari, the plaintilTs allege, 
was sold at auction foviarroara of Oovern- 
inont revenue in Bhadra 1239 B. S. 
JH32, when it was purchased in tlie names 
of 1/roin Ohand Hoy Choiulhury and 
Iswar Cliandra Das Mukhya in equal 
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shares. The purchase is not disputedt 
but wliat is disputed is that the purchase 
was not at a revenue sale, a matter to 
which we shall return hereafter. The 
purchase by Premchand in respect of the 
eight annas share is not disputed. It is 
not disputed that the purchase was for 
the benefit of Premchand and his three 
brothers, the predecessor of the plaintiffs 
and defendant 5. Tlie following gonea- 
logical tree shows the relationship bet- 
ween piaintilfs and defendants 1 to o. 
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Chaltauya Cbaudra 

Some of the 
plUntiffs. 


ft appears that plaintiff's an<l defen- 
dants 1 to o jointly owned the H annas 
share of the jiilkar which was setthul 
with touzi No. 1. There is nodispiito as 
to shares of tlie plainbiff's in the jalkar 
whatever the limits of the jalkar arc 
detorminod to be and fc bore fore wo have 
not tliou.i^bt it necessary Co detail the 
sliares of the plaintilTs and defendants 
respectively in tlie said jalkar. In tliis 
case it is true that no grants from the 
(jovernmont in tlio shape of pattas liavo 
I icon produced. But tliat fact will not 
affect plaiatill's’ title if circumstances 
exist from which such a grant can he in- 
ferred. In dealing witli this (luostion it 
is important to remember wliat has been 
said by their Doidships of the Judicial 
Coinjnitteo of tlie Privy Council in the 
case of SreenatJi Hoy v. Dinahandhu Sen 
(l), wliere the title of the defendants iu 
the Mukundia Jalkar was cJiallonged by 
the Sens. At p. 227 [of dl I, A.) their 
Lordships said this : ‘‘Although, on the 
other hand, when Government has 
created a separate estate of jalkar at the 
period in ([uestion it is usual to find some 
entry of it in the decennial settlement 
papers, no evidence was forthcoming to 
show that jalkar grants made prior to the 
decennial settlement or that settlements 
with zamindars made at the time of it 
must necessarily have taken the form 
of pattas or some o ther muniments 
7, A 1 H 1914 P ’S 48‘=41 1 A 221 = 42 Cal 
489--26 I 0 467 (P 0). 


which should now bo in the zamindar’s 
possession, or be recorded in the Govern- 
ment archives still in existence. In 
practice such original grants are but 
rarely forthcoming now, and resort must 
bo bad to seeondavy evidence of them, 
or to the irii'erenco of a legal origin to he 
drawn from long user: Garth, C. J., in 
llaritUis Mai v. Maliommad Jaki (2).” 

[n the case before us such secondary 
ovidence exists and it is of such a charac-| 
tor that wo have no hesitation in saying 
that such a grant should ho inferred. 
Indeed such a grant was recognized by 
the Govorninent. In a proceeding bet- 
ween the Government and the proprie- 
tors of the Bikraniporc Jalkar Govern- 
ment reco ;riized that the Bikrampoio 
Jalkar whose upstream limit was Doo- 
kliali belonged to the jirodecessors of the 
present plaintilTs and had been in oxis- 
teuoo from before 1195 B. S., prior to 
the date of the permanent settlement of 
1793. It appears that in the year 1861 
the Government assessed rent in respect 
of that portion of the Bikrarnpore3 jalkar 
from Bagra to Klialiya Bagra, a portion 
downstream of the portion of the jalkar 
now in dispute and Premchand Hoy, pre- 
decessor of defendants 1 to 4 and Hara- 
lal Hoy predecessor of defendant 5, as 
well as the plaintiff's’ predecessors ob- 
jected to the assessment and claimed 
that their jalkar whose upstream limi t 
'2. (1886) a Oiftl 4V4. 
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was thopeepul tree or aswatha tree in the clant it was asserted by Premchand Roy 
house of Kaimuddi Chakladar of Jonojat that ho had along with Desmukhya de- 
on the northern bank of the river and fendant puixhasod the Bikrampore za- 
the house of Sadananda Guha of Deo- mindari at a revenue sale in the month 
khali on the southern bank and the of Bhadra 1239 B. 8., corresponding to 
downstream limit wasDadpur and Mati- 1832 : see Ex. IG dated 15th June 1852 
bhanga, etc., was their jalkar from before Book B-87 (bottom) and that position 
tho date of the permanent settlement was accepted by the Court and the 
and should bo released from assessment plaintiil obtained a decree against the 
and their objection was allowed. The Government. It is certain that this is 
Deputy Collector was satisfied from tho good evidence of tho assertion by Prem- 
papers which consisted of decrees of chand of liis purchase at a revenue sale. 
Courts and a certain kobala of tho year If Premchand was not a revenue sale pur- 
1195 B. S., that Nadi Padmabati of de- chaser tlie fact would at oiico have been 
fondants 1 to 9 which included Prem- challenged by tlie Government. Indeed 
chand Roy was not excluded in the de- tho denial of defendants 1 to 4 in this 
connial settlement from the Bikrampore behalf is very evasive for they say in 
zamindary No. 1 Raj Krishna Roy which para. 4 of tho written statement that 
admittedly belong to tho plaintilTs and they are not awtiro of the revenue pur- 
defendants 1 to 5: see B. K. B/J88 chaso. It is difficult indeed for defen- 
Rubakari Lx. 17 (c). Tliis decision was dants 1 to 4 to say that tlioir jfneestor 
affirmed by tho Commissioner on 24th Premchand was making an untrue assor- 
April 1BG2. tion in this respect in 1H52, and tho 

Apart from this there was dispute bet- written statement is therefore jmt in 
ween the proprietors of Bikrampore Jal- that evasive form. Tho Subordinate 
kar and the Mukundia Jalkar regarding Judge says that the decree J^^x. 10 of 
the boundaries between tlie two jalkars 1852 whore there is recital about tho 
so far back as tho year 1197 B. S., as revenue purchase by Premchand Roy is 
will appear from the Rubakari of civil not admissible in evidonco against the 
Court of District Jalalpur, Ex. 11 B K B, owners of Mukundia Jalkar as tlioy were 
p. 51 and this is undoubted ovidenco no parties to the said suit. That decree 
that the right of the proprietors of tho Ex. 16 although not inter i»artes is ad-j 
Bikrampore zamindari was recognized by missible in ovidenco as evidence of a 
the proprietors of Char Mukundia zamin- tronsaction witliin the moaninig of S. 13, 
dari and tho dispute was as to tlie boun- Evidence Act. It is too late now to 
daries: see B L B, p. 55 1 to 10. Indeed contend after tho decision of their, 
it is admitted before us by Mr. Dwarka- Lordships of tho Judicial Committee of 
nath Chakravarty who appears for the the Privy Council in tho case of Ham- 
Raja defendants that the Bikrampore ranjan Chakravarty v. Bam Naj'ani] 
zamindars had a jalkar downstoam of Singh (3) that the decree is not arlmis- 
the Mukundia Jalkar and the same ad- sible in evidence against the defendants, 
mission is made before us by Mr. Guna* We are unable to follow the reasoning 
da Charan Sen who ai>pears for defen- of the Subordinate Judge : 
dants 5 to 9. Plaintill's predecessor as “ that tho recital is in liret part of the decree 
well as the brothers of Premchand the and the defendants rightly question i Is binding 
predecessor of defendants 1 to 4 pur- P- 

chased the Bikrampore fishery at a reve- In the absence of any evidence to tho 
nue sale in tho year 1832=1239 B. S. contrary and having regard to the fact 
The defendants while admitting tho pur- that the recital is to be found in a very 
chase of the Bikrampore Jalkar by Prem- ancient document (1852) by the ancestor 
chand for himself and his brothers deny of defendants 1 to 4 and having regard 
that tho purchase was made at a sale for to tho evasive nature of the written 
arrears of Government Revenue. Indeed statements of defendants 1 to 4, we 
it is too late now to raise the contention of opinion that plaintiffs have 

for it appears from a decision of the year proved the purchase of the Bikrampore 
1852 of the Principal Sudder Amin of Jalkar by Premchand at the revenue sale. 
Dacca in which Premchand Boy was the Mr. Jogesh Chandra Roy appearing for 
plaintiff and the Collector of Dacca on the plaintiffs-appellants h ave admitted 
behalf of the Government was the defen- 3. (1896) as Cal 688=22 I A 60 (PC), 
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the title of defendants 1 to 4 in the 
Char Mukundia Jalkar and have admit- 
ted that the said jalkar appertains to 
Tou/j No. 4,000 of the Colleotorate of 
the District of Faridpur. 

The question of boundaries is the more 
dillicult. This dispute regardiuji l)oun- 
daries between tho two jalkars com- 
menced in very ancient times. The pro- 
ceedings of those times arc fortunately on 
tho record of this case. We are of opinion 
that tlie decision of the years 1810 and 
1818. Ex. H (D/ol) and Ex. C D B K BM 
should form the basis of our decision on 
tiie question of boundaries, (llis liOid- 
ship then consideied tho evidence and 
proceeded.) U is very difJicult to say 
at tliis distance of tirno tliat posses- 
sion of* tiie fishery was exercised up 
to that^liniit and it seems less censistent 
with j)robal)ilities that after tho defeat 
of tlie piaintilT’s lu’cdoccssor in tlie suit 
of 1848 tho Mukundia /ianundars would 
allow tlie Eikrainporo Zaniindars toexor- 
ciso fiossession on that portion of the 
fishery from whicdi tlicy liavo l)oen dis- 
possessed by the decree of IHIG and tho 
dedivery of posso.'ssion by tho Munsif 
Kashi Nath. As pointed out by Eord 
O’Hagan in the Scotch case of Lord 
Advocate v. Lord Lovat (l) the course of 
conduct which tho proprietor might he 
expected to follow with regard to his 
own interests must be taken into ac- 
count in determining the sulliciency of 
a possession uf the lisliery. (His Ijurd- 
ship then coiisiderod tho leases granted 
.by tho proprietors and juoc*cedo<l.) Ke- 
ineated assertions of titlo in ancient 
joocuments being mere recitals arc no 
jevidonce of what is thovo recited though 
actual possession in conformity there- 
with would constitute a prima facie 
;titlo: see Bristow v. Ji, Cormioan (0). 

For the purpose of establishing titlo 
to the upstream of the Deokhali- 
Sahebdi lino up to which plaintiffs’ 
titlo has been established it becomes 
incumbent on the plaintiffs to estab- 
lish by clear and convincing evidence 
that actual possession was in accor- 
dance with their assertion. We are of 
opinion that such evidence is lacking 
in the present case. We do not see any 
reason to doubt the authenticity of these 
leases and kabulyats or counter parts of 
le a|es. The plaintiffs wore certainly en- 

4. (1880) 6 A C 273. 

3. (1878) 3 A G641. 


titled to grant leases up to the Deokhali 
Sahebdi line up to which their upstream 
limit had been determined and they 
actually granted these leases but in 
doing so they made assertions of a larger 
boundary of their Jalkar than they were 
entitled to. 

In dealing with those ancient leases 
and kabulyats we are not unmindful of 
what was said by the House of Lords in 
tho case just cited, Bristow v. Cormioan 
(5), Lord Chancellor Cairns in delivering 
his speech .said that these old leases have 
alwa^'s been considered to bo admissible 
as being evidence of acts of ownership. I 
understand this to rest on tiio principle 
that when at a distant period, as to 
which there is no more direct evidence 
available, you find a person claiming to 
be the owner of property, and willing 
to make himself as lessor for title to it, 
and another person willing to agh:eo to 
give rent for the property and to enter 
into a solemn engagement as a tenant of 
it, admitting his landlord's titlo to it 
these circumstances are themselves ad- 
missible as evidence of titlo. They are 
real transactions between man and man, 
not intelligible except on the footing of 
title or at least an honest belief in title. 
The paymeht of rent under such a lease 
is a further and additional fact also ad- 
missible as evidence on the same jirinci- 
ple: p. (jr)2-3 (Appeal cases). 13ut tho 
matter in controversy before us is whe- 
ther plaintiffs had made out such a pos- 
sessory title to the fishing in tliat part 
of tlio fishery which lies upstream of 
the Dookhali-Sahcbdi limit as to entitle 
them to sue tho defendants for trespass 
to that part of tho Jalkar. (His Lord- 
ship then again considered tho evidence 
of leases and holding that it was in- 
sufficient proceeded.) It is next argued 
for the plaintiffs that^the defendants are 
precluded from contending that the up- 
stream limit of their Jalkar was not 
on the northern bank, the peepul tree 
standing at the Bari of Keamuddi Chak- 
ladar of Janajat, and tho same having 
been diluviated tlie Khal of Dobinagore 
in the same line with the above, on the 
southern bank of tho river, the peepul 
tree on tho south of the Bari of Sada 
Nanda Guha of Deokhali by reason of 
the award of Mr. Sarada Charan Mitra 
C. 267 which was given in Suits Nos. 37 
of 1909 and 51 of 1909 and No. 8 of 1909 
which were inter partes on the principle 
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jof res judicata. The award was made 
jpavt of the decrees in tliose suits. It 
ihecoiiiGs necessary therefore to examine 
the decision and the pleadings in those 
leases and the circumstances which led 
to the reference to arbitration which 
resulted in the award. A proceeding 
under S. 145, Criminal P. C., was start- 
ed on 15th July 1005 in respect of the 
portion of the Jalkar which lay within 
the boundaries A B G D as sliown in the 
sketch map attached to tlie plaint: see 
Vol. Map J,. The boundaries of AB 
C D are North, The lino drawn from 
Bari of Arjan Khan ]\[unshi nf Nanda 
Dalai pur and Char Amiral)ad on the 
west l)ank of the river towards the East 
up to the main current. South, the 
lino drawn from the Bari of Habib Blhi 
Ckil on the western l)ank of the river 
towards the East up to main current in 
the same line. East, main current. West, 
from the Bari of Arjan Khan Munshi of 
Char Amirabad Nandalpur up to the 
Bari Habihulla. See plaint of Kaja in 
Suit No. H (C 181). The plaintills and 
the defendants and their ijaradars were 
parties to these proceedings. The ^lagis- 
trate was unable to find out which of 
the parties were in actual possession and 
attached the portion of the Jalkar with- 
in those boundaries till a competent 
civil Court decided between the rights 
of the parties. The Baja defendants 
instituted Suit No. 8 of 20th February 
1908 in the Court of Subordinate Judge 
of Kiridpur alleging the downstream 
limit of their Jalkar to bo the Kosha- 
hhanga and Satar lino see plaint (G-174 
181) whereas the plaintilTs brought 
Suit No. 37 alleging their upstream 
limit the Janajat (whicli after diluvia- 
tion had become the site of Dobinagar 
Khal) and Dookhali lino: see (C. 279 
290) and Chandra Bonode l^ll and 
others instituted Suit No. 51. Tbe issues 
in Title Suit No. 8 of 1909 in wliich the 
Baja defendants w'ero plain tills were 
nine in number. Issue 8 ran as follows: 

“Whether the disputcdJalkar is wibhin the 
limita of plaiutiff.s (Kajas) Mahal Cbar MuUun- 
dia. If not can the plaintiffs get any relict?” 

All the matters in dispute were re- 
ferred with the consent of all parties to 
the arbitration of Mr. Sarada Cliaran 
Mitra a former Judge of the High Court 
after he had resigned office and he gave 
an award declaring that the 

Jalkar in dispute in the three cases was part 
and parcel of the zamiudari known as Bikram- 
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pur belonging to all the landlord parties a 8 
claimed in Suit No. 37 of 190y (present plaintifl’K 
suit) and not part of the Zamindary Char 
Miikundia as claimed by the plaintiffs in Suit 
No. B of 1909. No objection was taken in time 
by the Kiija defendants to this award and the 
award was ‘confirmed and decrees followed on 
this award; see S K C p. 260. The Raja defen- 
dants preferred appeals to the Court of the Dis- 
trict Judge of F.'iridpur and the loaruod District 
Judge (the late Mr. Garlick) in dismissing the 
appeal used rather hard pxpro-;sious and said 
that the appeal was “an immoral appeal" and 
that the making of the appeal was a dishonest 
breach of a binding agreement." 

Tho result wat that the decrees on the 
award becatne final. It is contonilod 
for the plaintiffs that these decrees 
operate as ros judicata and bar tho 
dofenco t)\at the down-stream limit of 
the Mukundia Jalkar was tho Kosha- 
bhaiiga Satar line or as has been put by 
the plaintill's' learned advocate they dis- 
credit the Koshahhanga lino. The por- 
tion of tho fishery, tho subject-matter of 
the suits is not included in the portion 
now in dispute. Tiio rule of ros judicata 
as embodied in S. li, Civil B. C., 1908, 
does not depend upon tho identity of 
tho subjoct-ma liter but it depends on tho 
identity of the issues. Tho difliculby in 
arriving at a conclusion on this part of 
tho case is that the loarncil arhitrafcor 
has not recorded his finding on tho issue 
as to what w'as tho downstream limit of 
the defendant's Jalkar. Ifheliad done 
so, tho matter undoubtedly would luive 
boon res judicata. It is contended for 
the plaint id’s that no decision would 
have been given for the plaintiffs unless 
the learned Judge was of oi)inioii that 
tho Koshahhanga lino was not the down- 
stream limit of the defendant’s Jalkar 
or which comes to tlie same thing, tho 
upstream limit of tho plaintiffs’ Jalkar. 

In order to consider whether a previous 
decision is ros judicata or not the sub- 
stantial effect of what has been decided! 
in the case has to i)e considered. It 
seems to mo that tho decrees are conclu- 
sive to this extent that the downstream 
limit of the defendant’s Jalkar must be 
above the line whore the line D C in the 
sketch map cuts the river, but it is not 
res judicata on the question that any 
portion above that line is the upstream 
limit of the plaintiff's Jalkar. (His 
Lordship then considered the evidence 
and holding that the plaintiff had failed 
to prove adverse possession beyond D^o- 
khali-Sahebdi line proceeded to consider 
the commissioner's map.) it is argued 
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for (lofondanfca 6 to 0 that tho locfition 
of Sahdy char by the commissioner is 
obviously incorrect on the face of Ren- 
nel s map 0-13 for it comes between 
IJowhapur and Nasseypur but it is shown 
!)y the commissioner on the north of 
Nasi pur. 

Not a sinj^le iiuostion was put to the 
■‘ommissioner in cross-examination in 
this behalf and it is easy to propound 
riddles beforo the Court of appeal. Ron- 
nel s map indicated correctly the course 
of rivers but it cannot he rej^ardod as 
ii^ivint^ correctly the direction of villa'^os 
^or the method adopted for ascertaininj? 
villaf^e was by and sound, an ox- 
trcmoly unscienbilic method, wliich makes 
• eliiince upon it dillicult for tlio purpose 
of ascertiininj,^ true direction of vilhi^^es. 
It is n^xt ari^ued tliat the river in 
IHii) at tlie time of liolivcry of posses- 
sion l)y Kashi Nath was Hawin'^ north 
to soul h ainl rfahebdi char was to tlio 
oast ol J-)eokhali and in a line witl\ 
Deokhali, Chaufldarasi and Ifarina as 
ippoars from Lho statement of the plain- 
lills in tlie suit wliich led to the riiha- 
kari of 1843, and then it is said that wo 
know the iiositions of the throe villaj^os 
there can he no escape from the position 
that Sabdy ehur must bo to tlie oast of 
Dookliali and not towards its novth-oasb. 
b"or wiiat was once in the oast of a parti- 
cular villaiio must always remain towards 
the oast how’ovor the course of the river 
may cliant'e. Hut wo are not trouliled 
with this consideration secin.i^ that bet- 
ween IWlDand 1840, when the suit was 
filed ])v pbiintirC’s predecessor, the river 
was llowinj’ east to west and \yo liave 
Lho relative positions of Deokhali and 
Sahebdi with the changed course of the 
river, one to the south of the otlier. We 
have got the relative position of the 
villages with reference to the changed 
course of lho river from the statements 
made by tlie Mukundia /arnindars at a 
time much nearer their ken, and it trans- 
pires from their statement that Sahebdi 
char was on the northern hank of the 
river in 1843, while Deokhali was on the 
southern bank. There is no substance in 
the argument that Sahebdi was on the 
eastern bank at the time of the delivery 
of possession by Kashi Nath in 1819= 
1226 B. S. Whatever the relative posi- 
tioji was in 1819 we have got this: that 
in 1843 when the river was flowing east 
to west Sahebdi char was on the north 


of Deokhali and that is the present posi- 
tion as shown in the Commissioner s 
map. If therefore wo join point No 160 
of the Commissioner’s map which is the 
site of Asawtlia tree to a i^oint slightly 
to lho north of the northernmost Sabdy 
char shown in burnt-Hieiina colour in the 
Commissioner’s map and produce it to- 
wards the river w^o find the lino cuts a 
point between stations 7 and 8 on the 
southern bank and station No. 28 on the 
northern hank of the present flowing 
river Padma and we tliink that the 
upstream limit of the plaintiff’s jalkar 
is the lino which joins a point between 
stations 7 and 8 to station No. 28 on the 
opposite bank of the river. Plaintiffs 
will he entitled to got a decree for re- 
covery of joint possession provided their 
right has not been lost by adverse pos- 
session of tlie defendants for more than 
the statutory period of] 2 years, or by 
ouster by the defendants for more than 
the statutory period. 

Wo therefore pro(*,eed to discuss the 
question of ouster or adverse possession. 
In considering this question of adverse 
possession it is important to bear in 
mind the distinction between tlie elo- 
monts necessary to constitute adverse 
possession when Mukundia Zamindari 
had not passed into the hands of defen- 
dants 1 to 4 who are cosharers in the 
Bikrampore Jalkar and the period after 
1882 when it passed into their hands. 
It is conceded on bohalfof the appellants 
that if there had been good evidence of 
adverse possession of the jalkar up to the 
Koshabhanga Satar line between 1867 
and 1882 plaintiffs’ title must ho held 
to be extinguished. On 26th April 1867 
Mr. Wise accepted a kabuliyat from one 
Kali Kumar Do whore tlio assertion was 
made that tlie downstream limit was 
Koshabhanga to Satar line : see Ex. B, 
p. 202. On 20th November 1872 Mr. Wise 
grants a patni patta (Ex. o) to Cirisli 
Cliandra Ouha in which the same down- 
stream limit of tlio Mukundia Jalkar is 
asserted, B 226 and on 17th January 
1873 the corresponding patni kabuliyat 
is executed by Girish Ohendra Guha. 
But after the execution of this patta 
and kabuliyat we have got no evidence 
of possession of the jalkar within the 
Koshabhanga Satar line for noJirly eight 
years when an ex parte decree for rent 
obtained by Girish Chandra on 24th 
November 1682 for some portion of the 
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fishery near the mouth of theSatar river. 
This decree which was obtained by Guha 
is certainly evidence of Guha’s posses- 
sion, but its probative value is very small. 
)The weight to be attached to it must be 
very small seeing that it is not shown 
that the decree was executed and rent 
realized: see Neil v. Duke of Devon^ 
shire (6). 

It is an important circumstance that 
there is no assertion by the Mukundia 
Zamindar of his right to the jalkar uj) 
to the Koshabhanga Satar line after the 
decree of J81G and 1843 which defeated 
his claim up to tliat limit up to the year 
18G7 when for the first time Mr. Wise 
accepted tlie kabuliyat from Kali Kumar 
Do alleging the upstream limit to be 
Koshabhanga and Satar line. In order 
to establish title bj^ adverse possession 
moro convincing evidence beyond solitary 
ex parte decree for rent should have 
been foithcoming. Girish Chandra mort- 
gaged his two-thirds share in the patni 
to the ilaja brothers and two-thirds share 
of the patni in the Mukundia Jalkar was 
purchased by the Baja and his brothers 
on 20th March 1882 [see Ex. 6-3-245] 
and the peon’s report of delivery of pos- 
session is dated 11th July 1882. This 
evidence is in our opinion not sufficient 
to establish actual adverse possession of 
the stretch of water extending up to 
Koshabhanga-Satar line. It is not likely 
that the plaintiffs’ pedeoessors-in-title 
would allow possession to lie wrested 
from them beyond the Deokhali and 
Sadaikhali limit when they were able to 
keep Prithipati Bam Krishna Roy the 
earlier Mukundia Zamindar out of pos- 
session even after the decree of 1816. 
The Guhas have not produced a single 
kabuliyat or patta from fishermen show- 
ing their possession of the jalkar up to 
the Koshabhanga-Satar line between 
1872 to 1880 although Puma Chandra 
Guha deposes in (B K 478*A 20 to 30) 
that he sav/ registered kabuliyats in his 
grandfather's time; and on this evidence 
they cannot certainly found their title 
by adverse possession. 

After 1882 when the Baja defendants! 
to 4 became the owners of the Mukundia 
Jalkar they were also cosharers of the 
Bikrampore Jalkar possessing the portion 
of the fishery downstream of the Mu- 
kundia Jalkar. When granting leases 
to fishermen u p to Koshabhanga limit 
6. (1662) 8 A d 186=31 W B 622. 


they might be exercising the right both 
as owners of Mukundia Jalkar and owners 
of the Bikrampore Jalkar. The question 
to be determined with reference to this 
part of the case is w'hen did they give 
notice to the plaintiffs, their cosharers, 
in the Bikrampuv Jalkar that they were 
granting the leases up to Koshabhunga- 
Satar lino in their capacity as owners 
and patnidars of the Mukundia Jalkai 
and not as the cosharers of the Bikram- 
pore Jalkar. Tiio numerous pattasand ka- 
buliyats (S series) wliicli are undoubtedly 
genuine docuinonts wore executed in 
favour of or by lisborraon for largo sums 
of rent, on tbe assertion that tbo fishery 
up to Koshabhanga-Satar lino belong to 
them in their riglit as Mukundia Zamin- 
dars; but i.t does not appear that plain- 
tiffs had any notice of tlie assoj’tion of 
this hostile title till within 12 years of 
suit. Mere participation of the rent and 
profits of a jalkar without moro by the 
Baja cosharers even for a long period 
of time is not sufiicient to constitute 
ouster : see Corea v. Ajypuhaniy (7) 
and Hardit Singh v. Gurinukh Singh 
(8). (After further considering evidence 
re: adverse possession by the dofendarits 
the judgment proceeded). It is to be 
served that these leases after the iiistitu. 
tion of the suit of IDOy are of very little 
use after they as they were given after 
the dispute had arisen. It is to he 
observed that between JliOG-lB both 
parties were trying to enlarge tlieir res- 
pective rights in tlie jalkar and it cannot 
bo said that the defendants wore in uri- 
interrupted and exclusive adverse posses- 
sion of the portion of the fishery to 
which plaintiffs have established their 
title. 

Reference has been made to the case 
of Baia Sree Nath v. Dina Banda 
Sen (l) and it is said that the defendants 
openly asserted in that suit that their 
dowuistream boundary was tho Kosha- 
bbanga-Satar line. The present plaintiff's 
were no parties to the said suit and the 
portion in dispute in that case was ad- 
mittedly above the portion of the fishery 
now in dispute. Great stress was laid 
by the learned advocate for defendants 
1 to 4 on the following passage in the 
judgment of their Lordships of the Judi- 
cial Committee of the Privy Council in 
the case of Sreenath v. Dinabandhu Q). 

" 7. (1912) A O 230=81 L J P""oT6Tr 
8. A 1 B 1918 r 0 1=64 P B 1918 (P G). 
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“ and by means of such proceedings in 1797, 
1816, 184:8 by moans of similar proceedings in 
litigation with some of the present defendants 
and by a long succession of ijara pattas and 
kabuliyats'whichtheyfput in evidence, they prove 
do facto possession, asunder^their jalkar rights of 
the whole fishery in both streams between their 
upper and Iheir lower limits.” 

Buf;. as tlie present plaintiffs were no 
parties to the suit this findinj» is not 
strictly evidence against them. The 
question of adverse- possession by the 
defendants loses much force as it appears 
that there were disputes prior to 1917 
regarding the collection of rent from the 
disputed portion of the jalkar between 
plaintiffs’ and defendants' lessees which 
led to proceedings under S. 144, Criminal 
l\ C., and the matter was compromised, 
[see bjy,. Jo G, Vol. 1 p. Ij and tlie order 
under R. 144 was rescinded. Indeed it 
is vei y*frankly admitted by the learned 
advoc.ito for defendants (i to 9 that the 
decision of the case should depent) on 
the decision on the question of title and 
not on the assertions and counter-asser- 
tions regarding the upstream limit of the 
plaintiffs and downstream li.ait of the 
defendant’s jalkar in the numerous leases 
and kabuliyats. Wo are on the whole of 
opinion tliat the real dispute with regard 
to the portion of the Usher y now in dis- 
])ut 0 arose with the action of Radar Ali 
Be()ari, one of tlie hshormon lessees of 
the Jlaja defendants whoso looting of the 
lish from tlie disputed poi tiou resulted 
in the 140 proceedings which tonninatod 
on IJlsb October 1918 in favour of tlio 
defendants. The present suit lias Ijeon 
brought within throe years from that 
date and is well within tiiiie. Wo are 
of opinion that plaintiff's title to tlie 
portion to whicli he hasosta])Iishc«l their 
title lias not been lost by adverse posses, 
sion of the defendants. (The remaining 
portion of the judgment is not necessary 
for reporting — Ed). 

S. K. Ghose, J—l agree. 

U.K. Suit der.rcetL 
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Guiia and M. C. Gliosis, JJ, 

Bhola Nath Sirkar — Petitioner. 

V. 

Hara Duari Agarwalla — 0pp. Party. 
Civil Ref. No. 3 of 1932, D/- 7-7-1932. 
Civil P. C. (1908), O. 21, Rr. 58 and 100— 
Remedy of uniuccetiful claimant under 
R. 58 it by suit only— Scope under Rr. 58 
antf 100 being tame he cannot again apply 
under R. 100. 

Because after the dismissal of a claim ease 
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under O. 21, H. 68, the only remedy open to tbe 
ohiimant being in the institution of a regular 
suit as provided in 0. 21, B. 68 of tho Code and 
the scope of inquiry under 0. 21, R. 100 being 
tbe same as the inquiry under O. 21, B. 58, an 
unsuccessful applicant in a case under 0. 21, 
B. 68 is not competent to apply under O. 21,. 
B. 100: 15 1 C 683, Ref. [P 234 C H 

4. N. Bagchi — for Petitioner. 

5, C. Janah — for Opposite Party. 

Order of Beferenec. — In course of exe- 
cution proceedings, the present applicant 
brought a Claim Case No. 31 of 1930, 
under 0. 21, R. 58, Civil P. 0. That 
case was dismissed for default on 13th 
December 1930: vide Order No. 10 of the 
Order-sheet, Thereafter tho attached 
property was sold in auction purchased 
by the decree-liolder on P.ltli February 
1931. Tho sale was confirmed on 6bh 
October 1931. Then on 17th November 
J931 on decree-holder's prayer process 
for delivery of possession was issued and 
possession was duly delivered. There- 
upon the present applicant who was the 
claimant in tho Claim Case No. 31 of 
1930 has presented an application under 
O. 21, R. 100 complaining about dispos- 
session regarding his eight annas share 
in tho disputed land. Tlio opi)osite party 
decree-holder has resisted this applica- 
tion on a preliminary point, viz., the 
Claim Case of tho applicant having boon 
dismissed for default, he is precluded 
from raising any objection under 0. 21, 
K. LOG on the principles of ros judicata. 
Tho learned pleader for tho decreo-lioldcr 
has urged that on tho dismissal of a 
Claim case the only remedy open to the 
claimant is in the institution of a Regular 
Suit as provided in 0. 21, R. 63, Civil 
r. C., and that Mio scope of inquiry under 
O. 21, R. 100 is same as one under O. 21, 
R. 58. It has boon further contended 
that if the applicant (Claimant) is per- 
mitted to apply under O. 21, R. 100, 
Civil P. C., having once failed in his ap- 
idication under 0. 21, R. 58, Civil P. C., 
and to obtain a favourable order, he- 
would tliereby gam bis end which he 
could not otherwise than by institution 
of a suit oontomplatod in O. 21, R. 63 
C.P.O.These contentions appear to me to 
have force in them. On tho other hand 
I find nothing in the Civil Procedure Code 
which precludes an application under 
O. 21, R. 100 by an unsuccessful appli- 
cant in a case under 0. 21, R. 68. In my 
opinion, having regard to the provisions- 
of 0. 21, R. 63, Civil P. 0., which give a 
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conditional finality to an order in a 
Claim Case, the api)licaiit is precluded 
from a^^itating tho identical question in 
an application under O. 21, R. 100, Civil 
1*. C. But the Civil Procedure Code 
boin^ silent on tho point at issue and the 
parties to the proceeding having failed 
to refer to any reported ruling on the 
point, I have not been able to come to 
a definite conclusion on the point. In 
tho circumstances 1 would refer under 

O. 46, R. 1, Civil 1\ C., the following 
question for decision by tho Hoii’ble 
High Court. Is an unsuccessful appli- 
cant in a cas3 under 0. 21, R. Civil 

P. C., competent to apply under 0. 21, 
R. 100, Civil P. C.? 

Judgment. — ^This is a Reference under 

0. 46, P. 1, Civil P. C., made h^ the 
Munsif of Moherpur in connexion with 
an application under 0. 21, R. 100 of the 
Code, in Miscellaneous Case No. 510 of 
1031, pending in his Court. The facts 
giving rise to the Reference have been 
fully set out in the letter of reference 
addressed to this Court and it is not 
necessary for us to refer to them again 
hero. In view of the principle under- 
lying tho decision of this Court in the case 
of J%igal Kishore v. Bejoy Krishna {!) 
the contention of the decree -holder that 
after the dismissal of a claim case under 
0. 21, li. 58, the only remedy open to 
tho claimant was in the institution of a 
regular suit as provided in 0. 21, R. 63 
.of the Code and the further contention 
lof the decrco-lioldor, that tho scope of 
inquiry under 0. 21, R. 100 was the same 
!as tho inquiry under O. 21, R. 58appears 
|to us to bo correct. In our opinion, the 
■question referred to tliis Court for con- 
'sidoration, viz., whether an unsuccessful 
japplicaut in a case under O. 21, R. 58, 
Civil P. C., is competent to apply under 
O. 21, R. 100, must be answered in the 
negative. Tlio Reference is,disposed of 
in tl^e manner above indicated. There 
will be no order as to costs in this Re- 
ference. 

M.N./u.K, Answered in 7iegative. 

1. ' (191*2) i5 I 0"683. 
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Mijkkhji and Guha, JJ. 

Gopal Lai Chandra — Appellant. 

v. 

Amulyakumar Sur — Respondent. 

Appeal No. 400 of 1928, Decided on 
26thAugu9t 1931. 
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(a) Will— Executed after 1870— Calcutta 
view stated — Hindu WilU Act (1870). 

Tbo view adoptee by tho Calcutta High Court 
in respect oE wills after ISTO is that, on the 
executors obtaining probate, they immediately 
become vested by force of statute with the whole 
of tho estate, which belong to tho testator at 
the time of his death: 22 Cal 788 (P C); 25 
Cal 103 and 33 CaZ 116 (P C). iic/.; A. I. R. 
1926 ^[ad ^134, not Foil, [P 236 0 1] 

(b) Succession Act (1925), S. 187 — Probate 
obtained subsequent to suit is sufficient. 

If any executor instilyios a suit in anticipa- 
tion of probate and .subsequently obtains probate, 
the rcquiromenis of 8. 187, Succession Act, are 
satisfied for tho purpo.ses of a decree to bo ob- 
tained: 38 CflZ' 327, Jief, [P 236 0 ij 

(c) Will — Legal heir of testator is entitled 
to sue until claimant under will establishes 
right. 

'the legal heir of a testator in possession of 
his general estate can maintain a suit for the 
bonctit of tho estate so long as any other clai- 
mant does not establish his right to tho same 
under the will: 1915 CaZ. 207, [iM'36'C IJ 

(d) Bengal Tenancy Act (1885), S. 174 — 
Sale under — Inadequacy of price or irregu- 
larities will not affect legal consequence of 
sale. 

Inadequacy of price, or irregularity in that tho 
proper forms of proclamation not being used or 
error in stating whothor tho sale will bo free 
from encumbrance or not, cannot alfoct the 
statutory con. sequences of tho sale hold unrlor 
the Act.* [P 5Z30G 2] 

(e) Bengal Tenancy Act (1885), S. 167-— 
Collector refusing to issue notice at first is 
not debarred from ordering such issue sub- 
sequently. 

Whore a Collector refuses to issue notice under 
the section ho can change his mind and order 
issue of notice when another application sup- 
ported by aQldavit is put in 28 GaZ.lHO, Fxyl, 

[P S^:)7 G 1] 

(f) Bengal Tenancy Act (1885), S. 167- 
''Notice” and not knowledge of encumb- 
rance is necei sary under S. 167. 

Section 167 speaks of “notice” ind not 
“knosvledgo” and so roquiies some intimation of 
a definite character as regaicU the nature and 
the particulars of the encumbrance to serve as 
a basis, on which tho starting point of tho period 
contemplated by [the section may rest. But 
knowledge or intimation may sometimes be 
suflicient to impute notice, if the circumstances 
are such as may reasonably require the person, 
who has such knowledge or intimation to en- 
quire about tho particulars: 16 I 0 430, lief, 

[P 237 0 2] 

Brajalal Chakrahorti, Ma^imathanath 
Bay, Krishnalal Banerji — for Applt. 

Bupendrakumar Mitra and Kapi- 
lendrakrishna Deb — for Respondont. 

Judgment. — The plainsiff instituted 
this suit for enforcement of a mortgage 
bond in iiis favour, of which the con- 
sideration was made up of his dues upon 
seven promissory notes and a cash iyi- 
ount of Rs, 8,000 odd, and upon four 
subsequent mortgages in his favour 
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on deposit of title deeds. The moneys 
were taken and the bonds wore executed 
by one Taraknath Banerji, defendant 1 
in the suit, who hold the mortga^^ed pro- 
perties under de£endants*3 to 6 under a 
dar nmurasi niokarrari lease. The latter 
purchased the properties in execution of 
a flecroe for arrears of rent against 
defendant L. The plaintid's case was 
that the said purcliaso was made with 
knowledge and notice of the enenmb- 
ranoos in plaintih's favour and that in 
law and equity the purchasers were 
hound to j)ay up the plaintiff’s duos. 
Ho prayed for a preliminary decree for 
sale with liberty rosci’vod to apply for a 
personal rlocree for the balance. 

Defendant 2 disclaimed all interest in 
the inorffga;;cd i)ropQrf.ies. He, as well 
IS tlie other defendants, namely, Nos. 3 
to b, alleged that they had no knowledge 
or notice of the oncu]7d)ranc6H prior to 
the sale, that the sale was hold in oxo- 
'jution of a decree for rent in accord- 
ance with the provisions of tlio Bengal 
Tenancy Act with pvjwer bo the pur- 
vdiasors to avoid all eiicurnhraiioos, that 
they gob notice of the encumbrances, 
when tJiey received the notices through 
Court in connexion with the present 
suit and they, thoroupo)i annulled the 
ouciimbraiices by piocoeding under 
3. 107 of the Act. The Subordinate 
•iudge has made a decroo for money in 
plaintiff’s favour against defoiidant 1 
ind lias dismissed tlio suit against de- 
fendants 2 to G. The plaintiff has ap- 
pealed. 

The first contention of tlie appellant 
IS tliat tlio decree, in execution of which 
clefendants 3 to G made the purchase, 
was not a decree for rent contemplated 
by the Bengal Tenancy Act and the sale 
in execution also had not the effect of a 
rent sale thereunder. This contention 
is prcbsod on several grounds, which will 
lie noticed presently. But before doing 
so it will be convenient to state a few 
facts. 

Tlie suit for rent was instituted by 
hve persons, namely: (l) Praphuila- 
kumar, {2) Amulyakumar, a minor son of 
one Shashibhooshan represented by his 
mother Manmohini, (3) Anathnath, 
(4) Sarojokumar and (5) Prasannakuraar. 
it was stated in the plaintthat the share 
of J^Tos. 1 and 2 was 10 as., of No. 3 — 

2 as, 13 gds. 1 k. 1 kr., of No. 4 — 

13 gds. 1 k 1 k. 1 kr., and of No. 5 — 2as 
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13 gds. 1 kr. The prayer was for re- 
covery of rents and cessses for the years 
1324 to 1327 B. S. with damages and 
interest. It was instituted on 14th 
April 1921. Shashibhooshan had left a 
will, dated lObh October, 1918, which 
was ])onding probate at the date of the 
suit. By the will, Praphiillakumar, 
Manmohini and Shashibhooslian’s son- 
in-law, Satish.were appointed oxocutors: 
the first two being also appointed guar- 
diiins of the person of the minor, Arnulya- 
kumar. Several bequests were made in 
favour of different persons, the proper- 
ties, with which this suit is concerned, 
being bequeathed to Amulyakumar and 
it being provided that the executors 
should deliver them to him on his com- 
pleting the age of 21 years. Probato 
was issued in favour of the two execu- 
tors, Praphullakumar and Manmoliini 
on 28th April 1921. On 7tli September, 
1921, the decree was passed in the suit 
for vent. The plaintiffs in the suit 
named above, as docrco-holders, applied 
for execution. The sale was held on 
19th November, 1923, they themselves 
being purcJiasers. They obtained a sale- 
certificate in their own names on 21st 
December 1923, and they obtained deli- 
very of possession of the purchased pro- 
perties on 10th January 1921. 

It has been argued that, as the pro- 
perties had vested in the oxocutors 
under the will, there was no 
representation in respect of the 10 annas 
share of Shashibhooshan in the proper- 
ties, since not the executors but the 
plaintiffs 1 and 2, tJiat is to say, Pra- 
pluilla in his personal capacity and 
Amulyakumar as ropresonted by his guar- 
dian Mannioliiui, and not Manmohini as 
executrix, had sued so far as that share 
is concerned. This contention i.s pressed 
on the strength of the decisions of the 
Judicial Coinmittoo in the case of Mey- 
appa Ghetty v. Supramanian Chatty (U. 
In that case their Bordships observed: 

“It. ia qnito cloai* that an executor derives hia 
title and authority from the will oE his testator 
and not from any grant of probate. The per- 
sonal property of the testator, including all 
rights of action, vests in him ui)oii the testator's 
death, and the consoquonco is that he can insti- 
tute an action in the characior of executor 
before ho proves the will. He caniiot, it is true, 
obtain a decree before probate, hut th'u is not 
because his title depends on probate, but because 
the productio n oMihe pwjiato is the only way iii 

T. A 1 R 191G P 0 202=36 I C 323=43 I A U3 
(P C). 
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which, by the rules of the Court, he is allowed 
to prove his title.” 

Their Lordships were tliero relying on 
the English law on the point and referred 
to tho cases of Thompson v. Beynolds (2) 
and Woolley v. Clark (3). The view ad- 
opted by this Court in respect of wills 
[after 1870 is that, on tlio executors ob- 
.taining probate, they iin mediately be- 
'corne vested by force of statute with the 
.whole of tho estate, whicli belonged to 
jtho testator at the time of his death: or 
in other words, that the vesting takes 
place on tho taking of probate, but 
relates back to the time of tho testator’s 
death and to the estate which then be- 
longed to him: ^^oAdminisiraior-General 
of Bengal v. Premlal Mullick (4), Sarat 
Chandra Banerjee v. Bkupendra Nath 
(rO and Kurrutidain Bahadur w .NuzbaU 
•ud-doiola Ahhas llossein Khan (O). It 
has been pointed out to us that a ditler- 
ont view has been taken in other Courts 
[e. g., in the case in AT. Bamiah v. K. 
V enkatasuhbamma (7)], but we should be 
content to adopt tho view wdiich this 
[Court has taken. It is true that, if an 
executor institutes a suit in anticipation 
[of probate and subsequently obtains pro- 
jbate, the requirements of S. 187, Suc- 
cession Act, are satislied for tho pur- 
poses of a decreoto be obtained [Chandra 
Kishore Boy v. Brasanna Kumari 
Dasi (8)1 . 13ut at the .saino time, it is 
well settled that tho legal heir of a 
testator in i)ossession of his general 
estate can maintain a suit for the benefit 
of the esfato so long as any other 
claimant does not establish his right to 
the same under the will: see tho cases 
referred to in Basanta Kumar v. Gopal 
Chunder (9). The contention of the ap- 
pellant therefore cannot bo upliold. 

It has next been contended that, oven 
if the suit was properly constituted at 
the date it was laid, by the grant of the 
probate, which Praphulla'' and Man- 
molTini obtained, Shashibhooshan’s ten 
annas share vested in them as executors, 
and neither at the date of the decree nor 

2. (1827) 8 G A P 123. 

8. (1822) 6 B A Aid 744=1 DAB 409=24 

B R 546. 

4. (1896) 22 Cal 788=22 I A 107 (P C). 

6. (1898) 25 Cal 103. 

C. (1905) 33 Cal 116=32 I A 244 (P C). 

7. A I B 1926 Mad 434=94 I C 88=49 Mad 

261 (F B). 

8. (1911) 38 Cal 327=86 I A 7=9 1 C 122 

(P 0). 
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at the date of the application for execu- 
tion the decree-holders liad any rights as 
landlords, and so, on tho authority of 
Forbes v. Maharaj Bahadur Singh (10), 
the execution was not one in which tho 
tenure could pass. Wo have carefully 
perused this decision and we have come 
to the copcliision that it is not possible 
to regard tho decree-holders as having 
parted with or assigned over their intei’- 
esta as landlords in any way, so as to he 
ex-laridIo]*ds and not existing landlords 
within the meaning of tlie decision. 
Ameer Ali, J., in tho case of Chhatrapat 
Singh v. Gopi Ciiand Jiothra (11) ob- 
aervod thus: 

“From one point of view tho trustee U an iis- 
signoo, inasmuch as Iho property is eonvoied to 
him as has been done in this ease. Hut to my 
mind the legislature never intended to include 
in the word ‘assignee’ n^od in Cl. (h) <mc:ining 
that clause of S. MH of tho Act) persona iu whom 
a legal estate was vested by an act of tho owni‘r 
but had no independent interest iu tho pro- 
perty.” 

Wo entirely agree in this view. This 
contention also must be overruled, lb 
has been argued tliab the sale was held 
subject to encumbrances and tliis sliould 
bo inferred from tlio fact tiiat tho i)rieo 
which tho proi) 0 rties fetched w'as only 
Es. 5,000, wiioreas after purcliaso it was 
let out by tlio purcluisois in J92(> for a 
selami of Es. 3,000 and at an luiiiiial 
rent of Es. 3,000. Tho inieo, for which 
tho i)ro 2 >erties Nvero purcliased, seojns to 
have been very low. Lut inadequacy of 
tlio price is hardly a consideration, wliicli 
comes in wlion tho (luostion is wliat is 
tho legal consequence tliat should have 
follow'od from the sale. In one copy of 
tho proclamation (Ex. H) filed on behalf 
of the defendants tho words "sale will bc^ 
free from incumbrance” appears, while 
in another copy (Ex. 14), which is said 
to 1)0 the original, the words “sale will 
be subject to the encumbrance” appears, 
and the forms of these proclamations, 
that wore used, were inapposite, inas- 
much as, instead of forms under S. 162,; 
Cl. (a), those under 01. (b) were used.: 
Those irregularities and errors cannot, in 
our opinion, affect tho statutory con-, 
sequences of the sale that was held.! 
Both in Ex. 14 and in Ex. H it was die-* 
tinctly stated at more places than one’ 
that the sale was to be held with power 
to annul encumbrances. 

10. A I R 1914 PnTl=28 I C 632=41" O' 91 

=41 Cal 926 (P C). 

11. (1899) 26 Cal 750=4 OWN 446. 
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Tho next question raised is whether 
tlio Collector had jurisdiction to issue 
tho notices under 8. 167, Ben. Ton. Act. 
The sale, as already stated, took place 
on 19th November 1923. Tho applica- 
tion for serving tho notices under S. 167 
of tho Act was made on 11th «Tune 1926. 
This application was dismissed by the 
Collector on 15th June 1926, on the ground 
tliat it had been made beyond one year 
irom tho dale of tho sale. There was then 
an application for revival of tho case on 
allegation, sui)ported by an allidavit of 
the naih of defendants 2 to 6 tliat they 
had notice of tho enciiinhrance only on 
11th May 1926. On this application 
the case was revived and notices were 
ordered to issue. It lias boon argued that 
tho Collpctor's order of revival was with- 
out jurisdiction, because what he had to 
do in tlfis connexion was notliing judi- 
cial, and reliance for this firoposition has 
boon placed on the decision in the case 
of Nrityii Cropal llazra v. GoLnrn Rasool 
(12). The decision only lays down that 
,i,lie Collector's function in this matter 
jis that of a ministerial olliccr. There is 
[nothing in tho decision suggesting that 
|tho Collector may not change his mind 
jor that lie may not suliscqnontly do 
what he had declined to do before. The 
word “revival” may nob havo been a 
happy word to use in tliis connexion. 
Our attention has liecn drawn to tlio 
allegation in tho ])etition and the affi- 
davit aforesaid that defendants 2 to 6 
received notice of the encumbrance on 
11th May 1926 and that tho correct date 
should be 29th April 1926. Tho error 
is unfortunate, but we cannot regard it 
as intentionally made. 

Then it has been argued that defen- 
dants 2 to 6 had notice of the encum- 
brance far beyond one year from the 
date of tho application made for issuing 
the notices under S. 167 of tho Act. 
Their case was that it was on 11th May 
1926 (or rather 29th April 1926 to he 
correct), that they got notice of the 
encumbrance when they received the 
registered postcards issued by the Court 
informing tliem of the present suit. The 
plaintiff's ease on the otlier hand was 
that on at least four previous occasions 
tlioy had such notice or knowledge of the 
oncumbrance. The plaintiff has adduced 
som^ oral evidence and lias also relied 
iipm circum stanc es to esta blish 

T2. (11^) 28 Cal TsO. 
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this position. We have examined this 
evidence with care and we are quite 
unable to believe it : we>*are decidedly 
of opinion that it was untrue in every 
material respect, and it is in conflict 
with what some documentary evidence, 
that there is on tho record, unmistakably 
proves. The circumstances on which 
the appellant relies are at best dubious 
and lead to no definite conclusion. It is 
possible that the wholesale ignorance 
pleaded on behalf of the defendants is 
not true, hut tho possibility is more or 
less a more supposition and is not based 
on any tangible proof. In tho circum- 
stances wo think it is reasonable to iiold 
that the defendants are entitled to rely 
on the notices that they received through 
tho Court in respect of tho suit as giving 
tliera first notice of the encumbrance. 
An argument has been addressed to us 
based on the supposition that two of tho 
defendants had much earlier notice of 
the encurnhranoo. ' It was based upon a 
passage in tho judgment of the (lourt 
bolow, which is worded thus : 

Tt is also very likely that, daring the years 
1920 to 1924, tho plaintiff would tell two out of 
the five landlords about his niortgago lien, but 
this w'ill not help the plaintiff's cause in the 
Xirosent case, when it is admitted that no other 
landlord, except Sarojo Sur and Piaphiilla Bur, 
was apprised of the mortgage lien. The Bengal 
Tenancy Act does not encourage this vague talk 
about a mortgage lien and it has been provided 
th.at, in case of registered and notified eneum- 
brances, a copy of the instrument must be served 
on tho on tiro body of landlords. A purchaser in 
a rent sulo has got tho right of annulling all 
onciimbrancos excepting the notified and regis- 
tered oncurabrancos and the plaintiff cannot 
claim any benefit for himself unless bo brings 
himself within tho class of registered and noti- 
fied encumbrances." 

It has been argued that if Saroje and 
Praphulla had notice of the encumbrance, 
tho other decree-holders defendants, who 
were members of the same joint family 
as they and to whom they or one of them 
stood in the position of karta, were 
afl’ected by that notice. The answer to 
this contention is that tho fact that 
Saroje and Praphulla had knowledge is 
only a possibility, as we have already 
stated, and is not a fact proved in the 
case. Nextly, the answer is that B. 167| 
speaks of “notice” and not “knowledge”, | 
and 60 requires some intimation of a 
definite character as regards the nature 
and the particulars of the encumbrance' 
to serve as a basis on which the startingj 
point of the period contemplated by thoj 
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section may rest. It is true that there 
■is no form of notice piescribod by tiie 
statute. Lt is also true that it has been 
held tliat knowledi^e or intimation may 
sometimes bo siilhciont to impute notice 
if the circumstances are such as may 
reasonably require the person, who has 
such knowied^^e or intimation to inquire 
about. the particulars : Viisuf Gazi v. 
'Asmat Mollah (13). But wo can find no- 
thing on which it may be held that there 
was such a duty cast on Traphulla or 
Saroje in the present case. Nor do we 
see how knowledge, if any, on thoir part 
may be regarded as knowledge of the 
others on tlie footing of their being 
members of one family. There are no 
materials on wliich w'O can hold that 
Praphulla and Saroje or either of them 
acted as kartas, while on the other hand 
the plaintiff’s own evidence is that on 
one occasion, when he and the mortgagor 
saw Praphulla and Saroje make entrea- 
ties of tliem for returning the properties 
to the mortgagor on taking some money, 
Praphulla and Saroje replied that : 

“ they would conduit thoir (;o.shjirerd i£ it was 
possible to givo back the properties after taking 
some niouoy.” 

On the findings we have arrived at no 
other question need be considered. The 
appeal, in our opinion, ought not to 
succeed. it is accordingly dismissed 
with costs to the appearing respondents. 

_ Appeal dispiisseiL 

is.’ (luiaj isi c'lao 

A. 1. R. 1933 Calcutta 238 

Gun A AND ^[. 0. Ghose, J J. 

Surendra Chandra Roy and others — 
Defendants — Petitioners. 

V. 

Showdamini Roy — Plaintiff — Opposite 
Party. 

Civil Rule No. 294 of 1932, Decided on 
17th June 1932, against order of 2nd 
Sub-Judge, Sylhet, D/- 23rd January 

vm. 

❖ Civil P. C. (1908), O. 33, R. 1— Court 
can allow plaintiff to continue luit as pauper 
^Suit on insufficient stamp — Application 
for pauperism when deficit payment ordered 
— Pauperism proved — Plaint cannot be re- 
jected under Civil P. C. (1908), O. 7, R. 11. 

The power to allow a case not instituted as a 
pauper suit to be continued as a pauper suit is 
included in the power given to tbo Court to al- 
low a suit in forma pauperis to be instituted- 

tP 259 01] 

The plaintifi instituted suit for partition on 
payment of court- fees which were found to be in* 
suilicient on objection by defendant. Plaintiff 
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was given time to pay deficit court-foes. On the 
last day the plaintiff prayed to bo allowed to con- 
tinue suit us pauper and amend plaint accord- 
ing to tho«i)roviou8 llndiugs. Court allowed the 
continuation of suit as pauper and deferred de- 
cision on point) of umondment. 

Held', that the order was quite proper and the 
rejection of plaint under 0. 7, K. 11 would have 
been illegal and without jurisdiction: 2 Cal 180 
and 20 Cal 310, RcL on; A I li 1932 Gal 6615, 
DUt. [!> 239 C 1] 

Chandra Sekhar Sen and Nikunja Be. 
harij Roy — for Befcitionors. 

Priyanath DiUt — for Opposito Party. 

Ouha, /. — Tho plaiiitiff-opposito party 
in this rulo instituted a suit for partition 
on 3rd September 1930, in tho Second 
Court of tho Subordiniite Judge, Sylhet. 
The court-fee paid on tho plaint in the 
suit was Rs. 10 only. On the objectinn 
of the defendants, tlie pefcifcionei;^ in tliis 
Court, on tho question of court-fee pay- 
able on tho plaint as filed in CouS t, based 
on tho fact that tlio plaintiff was out of 
possession of the properties sought to he 
partitioned, it was lield that the plain- 
tiff was to pay ad valorem court-fees on 
her plaint. Time was granted to the 
plaintiff for putting in dciicit court- fees; 
and on tho last date lixed for payment of 
court-fees, tho 27th iluly 1931, an appli- 
cation was mado ])y tlie plaintiff to al- 
low her to proceed with the suit as a 
pauper. In tho application made on 27th 
July 1930, tlie plaintiff prayed fi^r the 
amendment of tho plaint as presented 
in Court, in view of the Subordinate 
Judge’s decision that she was not in pos- 
session of tho share of the property 
claimoii by her in the suit for partition. 
The application, to continue tho suit as 
a pauper was eventually granted on 23 id 
January 1932, by the Sul)ordinate Judge 
after the necessary imiuiries into the 
pauporir^m of the plaintiff had been made, 
as required by law. The concluding por- 
tion of the order passed by the Subordi- 
nate Judge on that date was this: 

“The petitioner is, accordingly, declared a 
pauper, for the purpose of the suit, and she ir'' 
permitted to continue her Suit No. 127 of 1930 
as such. Hor prayer for amendment, along with 
the petition for pauperistn: was really premature, 
anu it shall be considered in its due course, a.s 
the suit proceeds." 

The defendants in the suit applied to 
this Court for setting aside tho aforesaid 
order, made in Pauper Case No. 2 ol 
1931. The grounds for setting aside the 
order as mentioned in the applicatipn to 
this Court, on which this rule was gfan- 
ted, were directed against the Subordi- 
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nate Judge’s entertaining the plaintitT’s 
application for continuing the suit as a 
pauper, and against the merits of the 
case, so far as the decision of the Suli- 
jOrdinato Judge, on the fact of the plain- 
ifciff’s pauperism was concerned. So far 
las the Court’s power to allow a case to 
|1jo continued as a pauper suit, after com- 
ing to a decision that the plaintilT was 
actually a pauper, is concerned, it ap- 
pears to be amply supported by autho- 
rity of decisions, so far as this Court is 
concerned: see the cases of Nitmal 
Chandra v. JDoijal Nath (l) and Thornp-. 
son V, CalcuUa Tramways Co. (!2). Wo 
can find no reason to difl'er from the 
view taken by this Court, based upon 
the principle that the power to allow a 
case to he continued as a pauper suit is 
includetl in the power given to the Court 
to allc^v a suit in forma pauperis to bo 
instituted. 

The order of tlie learned Subordi- 
jiijito Judge, as it stamls, cannot, in 
|our judgment, be successfully chal- 
lenged, as one made without jurisdic- 
tion, or as one not ])assO(i in iccordanco 
jwitli law. It has however been contended 
'before us on the authority of the 
decision of this Court in the case of Mrs. 
Selima Sheehan v. liafer Mohammad 
Fateh Nashib (j), tliat whore the plain- 
tifT liad under-valued the suit, had not 
piiitl proper court-fees, after taking ad- 
journments for the purpose of putting in 
deficit court-fees, but had applied on the 
last (late for payment of such fees, for 
leave to continue the suit in forma pau- 
peris, the only course left open to the 
Court was to reject the plaint, under 
0. 7, H. 11, Civil P. 0, The contention 
thus advanced altogether overlooks the 
order against which this rule is directed. 
The order relates to pauperism of the 
plaintitjf, and does not oven relate to the 
question of amendment of the plaint as 
prayed for by the plaintiff in the suit. 
The plaint as presented could not he re- 
jected on any of the grounds mentioned 
in O. 7, B. 11 and it was only after the 
plaint had been amended with a view to 
a prayer for recovery of possession by 
the plaintiff', that payment of deficit 
court-fees as directed by the Court, 
could arise. No question of rejection of 
the plaint as filed by the plaintiff’ could 

l..(1876)2Cal 180. 

Sff (1898) 20 Oal S19. 
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arise on 23rd January 1932. The order 
passed on that date specifically men- 
tioned that the prayer for amendment 
made in the petition for pauporsirn was 
premature, and was to bo considered in 
duo course during the progress of the 
suit. The decision of this Court in Mrs. 
Selima Sheehan's case (3), to which re- 
ference has been made above, and upon 
wJiich great reliance has been placed on 
behalf of the petitioners cannot be of 
assistance to them, on the facts and cir- 
cumstances of the case before us. There 
was no occasion for rejection of tho 
plaint in this case at any stage of tho 
proceedings before the Court below; and 
the learned Subordinate Judge would on 
the facts of this case, have acted ille- 
gally and entirely without jurisdiction 
if he had on 23rd January 1932, rejected 
the plaint as presented in the Court by 
the idaiutiir, on the ground of non-pay- 
ment of deficit court-fees. The order 
made by the learned Subordinate Judge 
on 23rd January 1932, appears to us to 
bo a valid order under the law, and tlie 
ends of justice in the case would, in our 
judgment, be frustrated and justice de- 
nied to the plain tiff, if tliat order was to 
bo set aside and the Court below direc- 
ted to reject the plaint on tJie ground of 
non-payment of deficit court-fees, in 
ilio result the rule is discharged with 
costs. We assess the hearing-fee in this 
rule at two gold mohurs. 

M. 0. Ghose, J. — 1 agree. 

M.N./E.K. liule discharged. 
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Jack, J. 

Nalini Kanta Hoy — retitionor. 

V. 

Kamaraddi and others — Opposite Par- 
ties. 

Civil Kules Nos. 423 and 424 of 1932. 
Decided on 7th July 1932, against order 
of Munsif, First Court, Chandpur, D/- 
23r(l February 1932. 

Civil P. C. (1908), S. 48 — Through mistake 
of Court decree dated wrongly — Application 
barred from correct date but within time 
from mistaken date — Execution held to be 
in time — Maxim, Act of Court shall preju- 
dice no man — Limitation Act (1908). Art 
182. 

A docreo was by mistake dated iCth February 
1929, whorciiB tho date of tho dcscisiou was ac- 
tually 11th February 1929. Tho decree'holdci: 
took certified copy of that portioa of the sum- 
mons book which contained the formal decree 
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and was theieforo led to believe that the suit 
was decreed on 16th February 1929. His appli- 
cation for execution was filed on 15th February 
193‘2, 

Held-, that although the Court had no power 
to extend the time of limitation, yet in the in- 
terest of justice, the decree ought to be regarded as 
having been passedon IGth February 1929, onthe 
principle actus curiae neminem gravahit (act of 
Court shall prejudice no man). fP 240 0 1] 

Jatindra Mohan Sanyal — for Peti- 
tioner. 

Judgment . — This Ilule No. 424 has 
been issued upon the opposite party to 
show cause why an order dismissing an 
application for execution as barred by 
limitation should not he set aside on the 
ground that the petitioner having been 
misled by mistake of the Court tiie ap- 
plication for execution is not barred by 
limitation. 

It appears that a decree was by mis- 
take dated IGth February 1929, wliereas 
the date of the decision was actually 
nth February 1929. The decree-holder 
jiook certified copy of that portion of the 
summons hookwlnoh contains the formal 
decree and was therefore led to heliovo 
that the suit was decjroed on 16th Feb- 
ruary 1929. His application for execu- 
tion was filed on 10th February 1932, 
and was ihoreforo within time if the de- 
cree was passed on IGth February 1929, 
•but out of time from the date of actual 
decision llth February 1929. It is true 
tiliat the Court has no power to extend 
,tho time of limitation. But in tlio cir- 
cumstances of the case in tlie interest of 
justice, I think, the decree ought to be 
regarded a.s having been passed on^ IGth 
February 1929 on the principle **actus 
\curioe neminem which has been 

Ifollowed in a number of cases of this 
[nature, one of which is referred to by the 
Ilearned advocate for the petitioner, Civil 
llevisioii No. 1077 of 1929, of this Court, 
This rule is made absolute. The order 
•complained of is set aside and the appli- 
cation for execution will bo registered. 
Sadie order will apply to tlio other Rule 
No. 424 of 1932. 

n.K. Rule made absolute. 
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Panckridge and Patterson, JJ. 

JI. G. Bolton — Petitioner. 

V. 

Empero } — Opposite Party. 

Criminal Revns. Nos. 613, 614 and 615 
of 1932, Decided on 19th December 1932. 


4 (a) Criminal P, C. (1898), S. 528-B— 
Revision in High Court from order of Judge 
of Andamans for reduction of sentence is not 
subsequent stage of case. 

A revision filed in High Court for reduction of 
Rcntonco from the order passed by a Sessions 
Judge of the Andamans is not a subsequent stage 
of the case within the meaning of the .section. 

Hence an accused who has not claimed to bo 
dealt with as a European British subject bofoio 
the trial Magistrate can claim to bo so dealt 
with in tho High Court in the revision proceed- 
ings: AIR 1920 All S5l, Foil.; 12 Bom, 6GL and 
AIR 1924 ^^a<l 373, not Foil. [V 211 0 1] 

(b) Criminal P. C. (1898), S. 528-B— Con- 
struction favourable to accused should be 
adopted. 

If the language of S. 623-13 is ambiguous, a 
construction favourable to accused and convicted 
persons should bo adopted, as tho section pur- 
ports to curtail privileges conferred by other pro- 
visions in the Code. [P 241 0 2] 

Santosh Kumar Basu, Santo.^h‘ Kmnar 
Pal and Parimal Mukherjee — for Peti- 
tioner. 

D. N. Bhattacharjse — for tlio Crown. 

Pajiokridge, J . — A preliminary point 
of jurisdiction is raised by tho Crown in 
showing cause against the rule. 'JMio pe- 
titioner states that he is a European 
British subject. Ilis statement is veri- 
fied by an alhdavit sworn by his brotliei', 
and Mr. Bhattacharjee agrees tliat in 
tho absence of any evidence to contra- 
dict it, it must 1)0 taken to bo correct. 
He was convicted at Port Blair on 2nd 
May 1932 by a First Class Magistrate of 
otrencoB punishable under Ss. lOB and 
468, r. P. C., and sentenced to undergo 
rigorous imprisonment for a term of eight 
months. On Gth May 1932 tho learned 
Sessions Judge of tho Andaman and Nico- 
bar Islands allowed the petitioner’s ap- 
peal against his conviction under S. 4(58 
and acquitted him on tiiat charge, but 
dismissed his appeal against his convic- 
tion under S. 408 and maintained tlie 
sentence. On 12th July 1932 the peti- 
tioner obtained this rule calling upon the 
Chief Commissioner of tho Andaman and 
Nicobar Islands to show cause why the 
order of the Sessions Court should not 
be set aside or modified, on the ground 
that the sentence is too severe. Learned 
counsel for the Crown argues that we 
have no jurisdiction to entertain the pe- 
titioner’s application. 

By S. 13, Cl. (d) of tho Andaman and 
Nicobar Islands Regulation, 1873, (Regu- 
lation 3 of 1876) it was ordered that the 
functions of the High Court uiWler 
Ch, 32, Criminal P. 0., of reference and 
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revision should bo discharf^od in respect 
of proceedings of the Court of Session by 
the Governor-Cjleneral in Cuuncih and in 
respect of Courts subordinate to the 
Court of Session by the Court of Session, 
but this clause does not apply to pro- 
ceedings against Pluropean ih itish sub- 
jects or persons jointly charged with 
European British subjects. By a notifi- 
cation made in iH7H under S. 3, Indian 
High Courts Act, IHGO (‘J.S aud Vic. 
C. IG) it was ordered that this Court 
should exercise original and appellate 
jurisdiction and discharge the functions 
of a High Court in criminal j)roceedings 
in the Islands against European British 
subjects. IVima facie we have clearly 
tne power to deal with the petitioner's 
case by way of revision. Mr. Bhatta- 
chai jeo •however maintains that, inas- 
jnuch as the j)etitiouor did nob claim to 
1)0 dealt with as a European British sub- 
ject by the ^^llgistrato hoforo wliom he 
was tried, he must l)y reason of the pro- 
visions of S. b^iH-B, Criminal P. G., be 
hold to have relimiiiishotl that light, and 
cannot assert it before us exorcising re- 
visional jurisdiction, which is “a subse- 
quent stage of the case” within the moan- 
ing of the section. 

Mr. Basu argues that wliat the section 
moans is that, unless the claijii lias lieen 
made, a European Britisli subject cannot 
at a subsequent stage cliallonge the lega- 
lity of a previous stage at which the 
claim might have been made on the 
ground that he was not at such previous 
stage dealt witli as a European British 
subject. There is nothing, it is con- 
tended, to prevent a Euio])ean British 
subject making tiie claim at any stage 
of the case and being dealt with as such 
from that stage. 

Wo are not prepared to go to this 
length since the argument appears to us 
to leave out of account the words — “sliali 
bo held to have relinquished his right.” 
We are more impressed with the sub- 
mission that when tliis Court calls for 
the record under S. 13 ) and thereaftar 
in’ocoods to exercise its powers of revision 
junder S. 439, the proceedings cannot 
jproperly be said to he a subsequent stage 
! jf the case. On this point the decisions 
lire conflicting. In Empress v. Grant (l) 
ihe Bombay High Court held that when 
the iiccusad had not claimed to be dealt 
with as a European Britisji su bject 
"l, (1838) 1*2 Boiitt 561. 

1933 C/3r&32 
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before the Sadar Court in Sind the Bom- 
bay High Court had no power by virtue 
of S. 4 ( L) of the Code to enhance in 
revision the sentence passed on him. 

On the other hand in Harris v. Peal 
(2) Walsh, J., held that an application 
in revision was not a subsequent stage of 
the same case within the meaning of 
S. 454 of the Code of 1898. In Jeremiah 
V. Johnson (3) Krishnan, J., preferred 
to follow the Jiombay decision. We have 
come to the conclusion that the better 
opinion is that of Walsh, J. S. 439 
confers no rights on a person convicted 
either by a trial Court or a lower appol. 
late Court to invoko the revisional juris- 
diction of the High Court. The exercise 
of that jurisdiction is, subject to the 
limitations imposed by the section, purely 
discretionary. The High Court can and 
often docs exercise the jurisdiction of its 
own motion without an application 
liaving been made to it. In these cir- 
cumstances the hearing in revision can- 
not, w^e think, be properly described as 
a subsequent stage of the case. We 
think that, if the language of S. 528-B 
is ambiguous, a construction favourable 
to accused and convicted persons should 
ho adopted, as the section purports to 
curtail privileges conferred by other pro- 
visions in the Code. For these reasons 
we hold that we liave jurisdiction to re- 
vise the orders made by the Magistrate 
and the Sessions Judge. 

With regard to the merits the peti- 
tioner was a ship’s dork employed in 
S. S. “Sajahan.” In tJie course of Jiis 
employment lie was entrustoii with vari- 
ous sums of money. In the case witli 
which we are at present concerned ho 
was charged with having misappropriated 
Its. 100-1-0 wliich luul come into his 
possession on account of messing charges 
jiaid by passengers. In another case he 
was cliarged with misappropriation of 
Ks. 215 which had come into his posses- 
sion as passage money collected from 
passengers on hoard. In the third case 
he was charged with misappropriation 
of Rs. 501 which had come into his pos- 
session as the price of wine supplied to 
Xiassengers. lie was convicted in all the 
three cases and a sentence of eight 
mouths' rigorous imprisonment was im- 

^ A I R 1920 All 351=21 Or L J 707=68 
I C 351. 

3. A I R 1924 Mad 373=25 Cr L J 231=76 
I C G95. 
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loosed on him in each case, the sentences 
torimconsecntively, making a total term 
of two years’ rigorous imprisonment. 
His offence was undoubtedly a serious 
one and it was aggravated by the fact 
that ho suT»pr'-^?ed correspondence from 
the owners of the ship and made false 
entries in the books of account which it 
was his duty to keep. At the same time 
this was his first olTctice and tiiis much 
should bo said to his credit tliat lie made 
a more or less clean breast of the matter 
and did not, as peoplo in the same situa- 
tion often do, endeavour to throw the 
blame on a fellow servant. 

Tn the circumstances wo think that 
the ends of justice will be met if w’O 
reduce his sontorico in this case to one of 
six months’ rigorous iinprisonmenc and 
make a similar order in the other two 
cases. This will have the effect of re- 
ducing the total term of his imprison- 
ment from two years’ to “18 months." 
In Revision Case No. 014 of 1932 we re- 
duce the sentence of imprisonment from 
eight months rigorous imprisonment to 
six months’ rigorous iinprisoiiinent for the 
reasons set out in our judgment in Revi- 
sion Case No. 613 of 1932. In Revision 
Case No. 61o of 1932 w'e reduce the 
sentence of imprisonment from eight 
months’ rigorous imprisonment to six 
months’ rigorous imprisonment for the 
reasons set out in our judgment in Revi- 
sion Case No. 613 of 1932. 

K.S. Sentences reduced, 
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Rankin, C. J. and Bartley, J. 

Saheb Ali and others — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 291 of 1932, De- 
cided on lOtli August 1932. 

(a) Criminal P. C. (1898), S. 297 — Enforc- 
ing claim to property is not admitting other 
party’s possession — Contrary statement in 
charge vitiates it. 

It is not a correct proposition of law to lay 
down that a person who attempts to enforce a 
claim to property which he cannot substantiate 
thereby creates the position that possession is 
with another, and if the language of a charge is 
open to that construction it is bad for mis- 
direction. fP 243 C 1] 

(b) Criminal P. C. (1898), S. 297-Charge 
in case under S. 304 stating that person in 
possession of property about which fight took 
place is not guilty of any offence is incorrect 
—Penal Code (1660), S. 304. 

A direction in a charge in a case under S. 804, 
Penal Code, to the effect that if the party of the 


accused was held to be in possession, none of 
them was guilty of any offence oven though 
there was tf free light between the two parties 
resulting in death of some of the complainant’s 
party from injuries received, is not correct or 
comprehensive law. [P 213 C 2] 

lleramha K. Biswas — for Appellants. 

Khundkar^ J)y. Legal Bememhrancer 
and Nirmul Ch. Chakravarti — for tho 
Crown. 

Bartley, /.“The three appollariis havo 
been convicted l)y the learned Additional 
Sessions Judge of Myrnensingh sitting 
with a jury, who returned a majority ver- 
dict of guilty under S. 117 and J 19/304, 
I. P. C., against all of the ai)pellant8and 
under S. 304, 1. P. C., against Sahabali 
alone. Tho material facta alleged by tlio 
prosecution wore that Sataullaa-nd Manu 
owned a plot of land on which they grew 
paddy. On 20th Novoml)er 19I?0 these 
appellants and a n)oh of otJiei: people 
entered the land and began to cut tho 
crop. Sataulla, Afanu and another n.an 
came up and protested. Appellants Saha- 
bali and Manir spearod ^lanu and Sahel 
struck Jiini with a latlii. They then as- 
saulted Sataulla with latliis. BotliManu 
and Sataulla died 8ul)seauontly from the 
injuries. Tho substantive defence set up 
was tliat tho land belonged to Sahel, who 
sowed aus and anuin paddy in it. Ho 
cut tho aus, but there was a golmal at 
tho time of cutting the aman. The otlier 
appellants simply pleaded not guilty, and 
no alternative version of the actual 
fracas was alleged or sought to ho proved, 
although it would appear that at least 
one man among tho alleged aggressors 
died of injuries. The leainc.! Judge, 
early in his charge, laid down that 
tho first question for tho jury was 
who was in possession of tho land 
on the date of occurrence; in other 
words, who grew tho paddy. After dis- 
cussing tho evidence on this point in 
detail, he told tho jury tliat if they 
found possession with tho prosecution 
side the accused had no riglit of private 
defence. If they found that Sabel was 
in possession, tho next question was if 
he and his party had exceeded the right 
of private defence. If the jury could 
not, on tho evidence, decide who was in 
possession, they 

“may consider whether it was a case of disputed 
possession, and then the question will arise >vhich 
party was the aggressor," e 

He referred to these propositions as 
three alternatives, and proceeded to 



Varma V. Emkror 


1933 

direct the jury as follows: If Sataulla 
and Manu were in possession, the appel- 
lants, provided the jury held “they wero 
all there” are guilty under S. 147. They 
might under conditions stated hy the 
learned Judge he guilty under Ss. 149 
and 304 of the Code. If the jury held 
that Sahel was in possession, none of the 
appellants were guilty of any olTence. 
Finally, if it was a case of disputed pos- 
session and both parties went to the land 
prepared to light, neither party could 
claim any exemption fiom liability for 
the consequence of their acts, and oven 
then the appellants would be guill v of 
these ofTences of wliich they would have 
been guilty had Maniilla and Sataulla 
boon in posssssion. On those directions 
the jury* returiie«l a verdict that it was a 
case of Jisjuitcd possession, and that the 
appellants wero guilty as recapitulated 
above. (The judgment after overruling 
the contentions regarding prejudu'O to 
accused by non-summoning aoirio of their 
witnesses and misdirections on the ques- 
tion of fact of possession proceeded.) It 
remains to consider iji the light of the 
somewhat unusual verdict of the jury, 
the validity of the directions regarding 
w’liat the learned Judge terms “disputed 
possession,” 

Ilis first direction was that if the jury 
found disputed possu.ssion the question 
W’ould arise whicli ]iarty was the aggres- 
sor. Later he sahl that if it was a case 
of disputed possession and both parties 
went to the land pi'oparod to tight . . • 
the appellants would ho guilty of thoso 
ufl'ences of which tlioy would have been 
guilty had ^Fanulla and Sataulla been in 
X)ossossion. It is not a correct proposi- 
tion of law to lay down tliat a person 
who attempts to enforce a claim to pro- 
perty which lie cannot substantiate, 
ithoreby creates the position that posses- 
jsioii is with another, and the language 
used by tlie learned Judge is open to 
that construction. Aloreovcr tlio case 
before tlie jury was, not tliat two par- 
ties went to the field prepared to fight. 
One side alleged that a mob cut their 
paddy and attaciceil them when they pro- 
tested. The other side admitted an 
artray over the paddy cutting, gave no 
details of that affray, and merely claimed 
that the paddy belonged to them. The 
sugjjbstion that both parties went pre- 
pared to fight is not based on evidence 
in the record. The direction as to the 
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aggressive party is also confusing. If 
the jury found, as they did apparently 
find, that the land was the property of 
neither party, the legal position was 
that neither party had any right to use 
force in defence of the crop. The direc- 
tion should have been that if the pro- 
secution story as to the actual use of 
violence was correct, and if the appel- 
lants w'ero nob in possession, the appel- 
lants were not entitled to plead any right 
of defence of property in reply to the 
charges brought against them. Contra, 
if the jury found that the complainant's 
party attacked the others, tlie whole pro- 
secution case failed, irrespective of who 
\vas in actual possession. 

Lastly, if the jury held that the appel- 
lants wero the owners of the crop, no 
right of private defence arose until its 
possession was endangered. If and when 
that right arose, it was a right limited 
by tlio provisions of tlie Penal Code, and 
tlie iliroction in the charge to the effect 
tliat if Sahel was hold to be in posses- 
sion, none of the appellants wore guilty 
of any offence, is not a correct or com- 
prohensivo statement of law. Wo are, 
therefore of opinion that tlio charge deli- 
vered by the learned Judge is bad on the 
ground that it contains misdirections of 
fact and law, and tliat the convictions 
should not be sustained. In the result 
this appeal is allowed. The convictions 
and sentences are set aside and the case 
remanded for retrial to the Court of Ses- 
sion. The apjjeilants will continue on 
the same bail. 

Rankint 0. J . — I agree. 

]M.N. Case reviandc(L 
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Mitteu, J. 

S, E. Varma — Accused — Appellant, 
v. 

F inpe ro i — Op po s i L o I’ar t y • 

Criminal Appeal No. 074 of 1932, De- 
cided on 20th T)o('e?'nl)er 1032. 

(a) Calcutta Municipal Act (1923), Ss. 391 
and 175 — Sections are quite different and 
one has nothing to do with the other. 

Section 175 deal*? with a very dilToront class 
oflicoiiRO from that contemplated by S. 391. 
Tlie object of the two sections and the Liilure of 
the licenses required by them are different. 
S. 175 occurs in CIi. 12 wliich deals with tax on 
profession, whereas S. 391 occurs in Ch. 20 deal- 
ing with regulation Jind inspection of places of 
imblic resort . Hence S. 175 has nothing to do 
with S. 391: 34 Cal 913 and A I Jl 1920 Cal 
535,Z?tf/. LP215C1] 
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(b) Calcutta Municipal Act (1923),$. 391 — 
Corporation hat discretion to refuse license. 

It is open to tbo Cor po ration to refuse a 
license if in their discretion they think it ucrcs' 
sary to do so in the iuterest of public order and 
morality; but this discretion must be exorcised 
in a judicial spirit and in a reasonable manner: 
Ufg. V. London County Council, (1915) 2 K li 
46G, lief, ti" 240 C 1] 

(c) Interpretation of Statutes— Bye-laws or 
regulations framed under statute should be 
supported unless manifestly unfair or un- 
reasonable. 

Where there is competent authority to which 
R statute entrusts the power of making regula- 
tions or bye-laws, it is for the authority to decide 
what regulations are necessary; and any regula- 
tions which they may decide to make should bo 
supported unless they are miinitcstly unreason- 
able or unfair: London County Council v. Her- 
niondney Bioscope Co., (1911) ko L J K H 141, 
Bel. on. [P‘2i5C 2] 

(d) Calcutta Municipal Act (1923), S. 391 
— Authority of Corporation to refuse license 
can be questioned by way of defence in 
criminal Court— Criminal Tiial. 

It is open to a person to raise by way of de- 
fence in a trial before a Magistrate under S. 391 
that the Corporation has no authority to refuse 
licODSQ though lit may be more appropriate to 
do so by a civil declaratary action or by a 
writ of mandamus. [V 246 0 2] 

D, N, JJhattacharyya and Fiirinial 
Mukherji--fov Appellant. 

N. K. Basu and Pasupaii Ghose — for 
the Crown. 

Judgment. — The question raised by 
this appeal is one of considerable impor- 
tance and relates to the power of the 
Corporation of Calcutta to refuse a 
license to keep open a Carnival when in 
the public interest it thinks it necessary 
to do so. The case for the prosecution 
is that the appellant S. R. Varrna was 
the proprietor of a Carnival in respect of 
which license had been obtained from 
the Corporation and that that license re- 
mained in force up to Ist March 1932; 
that there liad boon complaints against 
the holding of Carnivals of late })oth in 
the newspapers as well as by some pub- 
lic# bodies like the Maiwvari Trades As- 
sociation of Calcutta and the appellant 
was informed that no further license 
would be granted after the expiry of the 
period; that the appellant thereafter 
changed the site and name of the show 
and obtained a police licence for the 
show under the name of Holyw’ood 
Park Carnival on plots Nos. 21 to 29 of 
the Calcutta Improvement Trust Scheme 
and intimated to tlie Corporation that 
he was going to open the projected Car- 
nival from 1st April and was prepared to 


pay the taxes, that the Carnival w'as 
opened from 1st April; but no license 
from the’ Municipality having been ob- 
tained the appellant had offended against 
the provisions of S. 391, Calcutta Muni- 
cipal Act. The Corporation of Calcutta 
started the prosecution under S. 391, 
Calcutta Municipal Act. 

It is adjriittod by the accused tliat the 
Carnival was started without obtaining 
tlie license and in such circuinstancos 
one w'ould have thought that tlie provi- 
sions of S. 391 had been contravened; 
hut it is contended by the defence tliat 
the Corporation cannot refuse a license 
altogetlier although it can impose condi- 
tions for the taking out of tlie license. 
The Magistrate thought tliat it was nob 
necessary to go into the question whe- 
ther the Corporation liad tlie iviglit of 
refusing license altogether and tliat it 
was sufficient for the purposes of the 
conviction in this case that tlie Carnival 
had been started and continued without 
a license. In this view tho Municipal 
Miigistrate convicted tlie appellant untlev 
S. 391, Calcutta Municipal Act, and has 
sentenced him to ])ay a lino of Ks. 500. 
Tho conviction and sentence have been 
challenged on appeal on several grounds: 
(l) ilio Corporation had no power under 
tho statute to refuse a license altoge- 
ther and, refusing to grant license tho 
Corporation ceased to function" snd the 
conviction under S. 391 cannot ))0 main- 
tained; (2) the Act contemplates two 
licenses, one license for tho place and 
another for the calling; and so far as tlie 
license for calling is concerned license 
could he taken after 1st July as S. 391 
must bo read with S. 175 and the pro- 
secution was bad as it w’.'is started be- 
fore 1st July; (3) that the sentence is 
too severe. 

It will bo easy to dispose of the second 
ground first. Mr. N. K. ilasu wdio ap- 
pears for the Corporation of Calcutta 
replies to the argument founded on this 
ground by pointing out that S. 175 oi’ 
Sch. 6 has got nothing to do with S. 391. 
He argues tliat the broach under S. 175 
is punishable under S. 492 wiiercas ilio 
breach under S. 391 is punishable under 
S. 488. He points out that S. 175 
occurs in Ch. 12 which conconii^ 
“tax on profession,” whereas S. 391 oc- 
curs in Ch. 26 which deals \vith 
" regulation and inspection of places 
of public resort.” Mr. Basu furtlioi 
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cites two cases ifa support of this view, 
IkpinBehari Ghosev, Corporation of Cal- 
cutta (1) and S. N. Banerjee v. TV. Lewis 
& Co, (2). Both these cases which were 
under the old Calcutta Municipal Act (3 
of 1899) B. C., support the ar^juinent of 
^Ir. Basil and I am of opinion that 
,S. 175 deals with a very different class 
jof license from that contemplated by 
jS. 391. The object of the two sections 
jand the nature of the licenses required 
jhy them are different. S. 175 occurs in 
|Oli. 12 which deals with tax on profes- 
jsion whereas S. 391 occurs in Ch. 2G 
'dealing witli regulation and inspection 
!of places of public resort. These obser- 
jvations are suflicient to dispose of ground 
'2 taken.. CIround 1 taken seems to bo 
one of some diHiciiUy. S. 391 of the 
Act of ft)23 runs as follows : 

“Xo pi’TsoM wilhinit or ollioiwisc l.hnn in 

con furnnly with Iho torms; of ii licniiKC grunted 
hv the Cnrporution in this hch.Uf, keep oj-cn iiiiy 
thci!itic, circus or ntlior siuiil.-ir pliucof ]!uhlic 
rount, rof routioii or luiiasiiun'ni ; Proviclcd Unit 
this section shall not apply to piivatc perfoiin- 
anecs ill any such place.” 

It is argued iliat wlicn a Municipal 
authority is given tlie ])ower under tlie 
law to voguhifco the opening ' of covtain 
places of aniuscnient that implies the 
continued existence nf that wliicK is to 
be regulated and governed and on this 
authority it is argued that the Corporation 
lias got no power to withhold a license. 
It is said it can impose conditions hut it 
cannot refuse altogether the granting of 
licenses. In support of this contention 
reliance has been placed on a decision of 
their Lordshii)s of the Judicial Com- 
mittee in the case of Municipal Corpor- 
ation, Toronto v. Virgo (3). In that case 
the question arose as to whether a statu- 
tory power conferred upon a Municipal 
Council to make bye-laws for regulating 
and governing a trade does or does not 
in the absence of an express power of 
prohibition authorize the making it un- 
lawful to carry on a lawful trade in a 
lawful manner. Tt was held that it did 
not so authorize the Municipal Council. 
In that case a Municipal bye-law was 
passed pi'ohibiting hawker^ from plying 
their trade in an important part of the 
Municipality. And Lord Davey said that 
through all the cases a general principle 

1. il907) 34 Gal. 913=11 OWN 885= C C L J 

^ 183=6 Or L J 148. 

2. A 1 B 1920 Cal 635=58 1 C 924=21 Or L J 

844=47 Osd 809. 

3. (1896) A C .88=65 L J P C 4=73 L T 449. 


may be traced that Municipal power of 
regulation or of making bye-laws for 
good government without express words 
of prohibition does not authorize the 
making it unlawful to carry on a lawful 
trade in a lawful manner. 

In that case before their Lordships 
what was being dealt with was a bye- 
law pow’er to make which is given by the 
statute and not the statute itself as in 
the present case, and it was held that the 
bye-law was really ultra vires of the 
statute in the absence of express prohi- 
bition. But there is also a well recog- 
nized principle that where there is com- 
petent authority to which an Act of Par. 
liament entrusts the power of making 
regulations it is for the authority to de- 
cide what regulations are necessary; and 
any regulations which they may decide 
to make should he supported unless they 
are manifestly unreasonable or unfair 
see the observation's of I.ord Alverstono; 
C. J., in London County Council v. Ber- 
mondsey Jiioscojye Co. (4). It is familiar 
knowledge that public performances have 
a strong influence on public mind and 
public opinion and for that reason the 
Corporation have been given the discre- 
tion to grant or refuse licenses regarding 
theatre, circus or other similar places of 
public resort, recreation or amusernont. 
The terms of S. 391 would impliedly 
suggest sucli a discretion. As has been 
pointed out by Buckley, L. J., in Reg. v. 
London County Council {J>), which was 
the case of cinematograph license: 

“I be only question ^\c have lo determine is whe- 
ther the l)oily with whom cxclusivoly the deter- 
mination o[ that matter lies has ;vetcd fairly and 
according to law.” 

In the case in which these observations 
were made license was refused to the 
cinematograph company whoso share 
holders were in a large proportion alien 
enemies, and it was held tliat the London 
County Council could refuse license in 
the exercise of their discretion. 

Further in the case of Toronto Corpo-. 
ration there was no question of appre- 
hended nuisance for, as Lord Uavey poin- 
ted out: 

” there wan uo evidence and it is scarcely con- 
ceivable that the trade could not be c.uricd out 
without occasioning a nuisance.” 

4. (1911) SO L J KB 141=(19il) 1 K B 45= 

10:3 L T 760=75 J P 63=9 L G R 79=27 
TLR141. 

5. (1916) 2KB 466=84 L J K B 1787=11.8 L 

T 118=79 J P 417=13 LG R 847=31 T 
L R S29=59 a J 382, 
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If sucli nuisance could bo apprehended 
the licensing? authority would have been 
within their riglits to refuse license. 
S. 391 says that certain places of amuse- 
ment cannot be kept open without or 
otherwise than in conformity with a 
license by the Corporation of 

Calcutta. Can it be said that where a 
question of public order is involved or 
where a question is involved that bettins* 
and gambling whicli are illegal might go 
on in tliis Carnival the Corporation has 
no power to refuse a license ? In the 
present case there was the representa- 
tion by a public body as to tlio harmful 
effect of tliese Carnivals and there is 
evidence of the Theatre Inspector that 
betting and gambling were going on in 
tlie Groat Eastern Carnival of which tlie 
appellant was the proprietor. It was 
open to the Corporation to anticipate, 
Iv.iving regard to the way this Carnival 
was being curried on, that the applicant 
would not he a fit and jjropor person to 
hold the license for another Carnival. I 
am of opinion it was witliin tlie compe- 
tence of the Corporation to refuse a 
license whore in the interest of jmhlic 
order and morality it was necessary to 
do so. This act on tlie part of the Cor- 
poration does not in luy opinion infringe 
on the liberty of the subject to carry on 
lawful trade in a lawful manner. The 
element of public oidcr conies in and I 
should think that S. 391 impliedly gives 
the Corporation power to refuse licenses 
if in the interest of public order it 
thinks it should do so. The representa- 
tion by the public bodies and in the 
newspapers led to a resolution to lie 
passed by the E. G. P. Committee to the 
effect that no licenses should issue for 
carnivals except with the permission of 
the District Committee. This seems to 
be a salutary resolution, and if in xjur- 
.suance of the resolution the' Corporation 
refused to grant licenses it was quite 
within its power to do so. It cannot he 
said that the discretion was exorcised 
arbitrarily or in an unreasonable man- 
ner. 

A point had been raised by Mr. Basu 
on the second day of hearing of the case 
that authorities show that one cannot 
raise the contention that the refusal to 
issue license is in excess of the autho- 
rity of the Corporation in a criminal 
Court, but must he determined before a 
civil Court wherefrom the accused must 
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obtain a declaration that the action of| 
the Corporation is ultra vires. I am ofj 
opinion that it may be raised by w^ay ofj 
defence in the trial before the Magis-I 
trato although it may be more appro-, 
priato to do so by a civil declaratory ac- 
tion or by a writ of mandamus. !My 
conclusions may be summarized as fol- 
lows : Under the implications of S. 391 
of the Act it is open to the Corporation 
to refuse a license if in their discretion 
they think it necessary to do so, hut 
this discretion must ho exercised in a 
judicial spirit and in a reasonable man- 
ner. In the present case it cannot bo 
said that the discretion has not l)een 
exercised in an impartial and judicial 
spirit seeing that on the reprc=ientation 
of a public l)ody the (iiiostion was deba- 
ted before the E. G. P. Committee and 
the said committee came to tlie conclu- 
sion that license of Carnivals should 
ordinarily be rofuseil and may 1)0 gran- 
ted with the permission of the District 
Committee and seeing further tluit there 
is evidence in that case that the previ- 
ous Carnivals of which the appellant is 
the ])Voprietor allowed ganihling and 
hotting to go on. Tlie conviction must 
therefore ho maintained. 

With regard to the ground of severity 
of sentence, after con.sidoring all the cir- 
cumstances and giving due weight to 
tlie argument of Mr. Basu that the ac- 
cused was liable in addition to a dailv 
fine, I am of opinion tliat the ends of 
justice would he met by reducing the 
fine to lls. 250 only (rupees two hun- 
dred and fifty). The appeal is to this 
extent allowed. The conviction is af- 
firmed, hut the sentence is reduced. The 
portion uf the fine remitted must he re- 
funded to appellant. 

K.S. Se7itence redticecL 

A. I. R. 1933 Calcutta 246 

Kankin, 0. J. AND Costello, J. 

Kiron Soshi Dasi — Defendant — Ap- 
pellant. 

V 

Of ficial Assignee of Calcutta — Plain- 
tiff— Respondent. 

Appeal No. 101 of 1931, Decided on 
22nd April 1932, from original decree of 
Buckland, J., D/- 11th August 1931. 

(a) Civil P. C. (1908), S. n, Expl.^4-/? 
executing deed of gift in favour of two ^per- 
sons who mortgaging that with K — Mort* 
gagee K purchasing property in execution of 
decree against mortgagors — B suing for de- 
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claration that deed of gift was not binding 
on her — On B's death A was substituted for 
B and suit dismissed — A remaining in posses- 
sion all the time — K becoming insolvent — 
Official Assignee suing A for possession and 
admitting A's possession since 1896 — A plea- 
ding adverse possession — A could plead ad- 
verse possession. 

In 18% B executed a deed of Rift of the pro- 
perty in suit in favour of two persons who gran- 
ted i\ simple mortgage of the property in favour 
of A'. Ill 1914 K instituted a suit ag.iinst the 
mortgagors which resulted in a final dourcc being 
passed in 1916. The mortgaged property was 
sold ill execution and purchased by K. Imme- 
diately after this B sued for a declaration that 
the deed of gift was not binding on her and for 
other reliefs against the mortgagee. She diod 
soon afterwards and *-1 was f-ub.dituted in her 
place as plaintiff. The suit wms eventually dis- 
missed in 1923. I^ut as .1 continued in posses- 
sion of the property in suit and as K could not 
obtain pO.sscssioii of it from A the Ollicial As- 
signee in 1930 sued .1 for possession of the pro- 
perty {J^ having been adjudicated insolvent in 
1920.) At the licaring of the suit, H's and after 

J’.-i adverse possession was admitted .since 
1896. .1 ploadfd title by adverse iiossessiou for 

over 12 years oven if the deed of gift was held to 
bo binding and effective. fMiLuliff pleaded that 
a.s *1 did not take tlio plea of adverse po'scs.-»ion 
ill the previous suit, .1 could not ri .sc it in the 
present suit inidor I’j.vpl. -I, S. 11 ; 

Held : that llioagli b\ rea‘:ou of the fonnec 
decision .1 was precluded from nixing the plea 
that the title of the plaintiff had tjoen extin- 
guished in 1913 by .t’.s adverse pos.sossion for 
over 12 years, it was open to .1 to urge 

iih-it plaintiff’s title liad boon oKtinguished by 
-d’.i adverse possession for over 12 )oars prior to 
the date of the pr<3seut suit. [L* 219 0 1] 

(b) Civil P. C. (1908), O. 21, Rr. 97 and 
103 -'Executing Court not giving delivery — 

R. 97 does not apply — Limitation Act (1908), 
Art. 11-A. 

Hnle 97 h.is no application in the absniicc of 
-an uttouipt on the part of the Court in execution 
to give delivery to the decree-holder or the auc- 
tion purchaser. [P 250 G 1] 

An application by a decree-holder or auction 
purchaser for being put in po^ise^sion of the pro- 
perty on the allegation that in spite of repeated 
demands the person in possession was unwilling 
to give him possession is nob an application 
within the moaning of K. 97, the order made on 
it is not an order under R. 99; and the suit filed 
thereafter for po.sses.siou of such property is not 
a suit under K. 103 so as to make .\rt. ll-.\, Lim. 
Act, applicable thereto, there having bocunooxe- 
eution proceeding or no order made by the Court 
at any time directing that the decree-holder or 
auction purchaser should be put into possession 
of the property on the strength of his decree or 
sale certificate as the case may be : AIR 1924 
All 495 (F B), not JPoll. [P 243 G 1] 

Advocate-Oe?ieral, S. C. Mitter and 

S, P. Sinha — for Appellant. 

W, W, K. Page and Laha — for Res- 
pAdent. 

Bankm, C. 7. — In this case the de- 
iendant, a lady of the name of Kiron 


Soshi Dasi, appeals from a decision of 
my learned brother Buckland, J., in a 
suit brought against her by the Official 
Assignee of Calcutta for possession of 
premises No. 10, Sonagachi Lane, in the 
town of Calcutta together with mesne 
profits. On 2«5tli February 1896, it ap- 
pears that a woman of tho name of Bhu- 
ban Mohini Dasi executed a dood of gift 
of the property in suit in favour of two 
persons, Gora Chand Dhur and Gour Mo- 
han Dhur, sons of one Kunja Behari Dhur 
and these persons on 14th March 1912 
granted a mortgage of that property in 
favour of one Maharaj Kishore Khanna. 
In July 1914, Khanna instituted a mort- 
gage suit against Gora Chand and Gour 
Mohan which resulted in a final decree 
being passed in 1916 and a sale of tho 
property in execution of tho decree took 
place on 10th August 1918. On the day of 
this sale, I^huhan Moliini not only pro- 
tested to tho Registrar that the property 
still remained in her and tliat the deed 
of gift under which tho mortgagors 
claimed was null and void bub she coin- 
inenced a suit for declaration of her 
title, for a declaration that the deed of 
gift was not hiiiding on her and for other 
reliefs a;iain8t the mortgagee. She died 
afterwards and the present defendant 
Kiron Soshi Dasi was substituted in 
that suit in Bhuban Mohini's place and 
stead. While that suit was proceeding, 
tho mortgagee Khanna in his own mort- 
gage suit obtained a sale certificate on 
i2th March 19J9. On l.'lth March 1923, 
tho suit of Bliubaii Mohini which had 
become tho suit of the piosont a])pellant 
Kiron Soshi was dismissed by Page, J. 
Thereupon, on 2r)bh April 1923, Khanna 
the mortgagee, in his own suit applied 
fgr an order against tho present appel- 
lant or any other person to vacate and 
make over vacant possession of the mort- 
gaged premises No. 10, Sonagachi Lane, 
on the allegation that a certificate of 
sale had been granted to him but that 
the premises wore in tho occupation of 
the said Kiron Soshi Dasi who refused 
to give up possession in spite of repeated 
demands. 

In that application, Kiron Soshi 
Dasi produced evidence of various 
tenants of the property who deposed to 
tho fact that she and Bhuhan Mohini 
had been in possession for many many 
years. She did not dispute thab she was 
in possession of the property or contend 
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for a single moment that she was minded operative. Thereupon learned counsel 
to give it up. That application was in for the plaintiff in that case ordered 
the end dismissed by an order made by Page, J., to allow him to amend the 
Greaves, J. Thereafter it is not neces- plaint and plead an alternative case to 
sary to detail the events except to say the effect that, even if the deed of 

that the present suit was brought by the gift was valid and effective, the 

Oflicial Assignee because Khanna the grantor, contrary to the deed of gift, had 
mortgagee was adjudicated an insolvent been in possession ever since, that that 
on 25th September 1929. was adverse possession for more than 12 

The plaint in the suit which is before years and that the title of the grantee 

us was filed on 9th August 1930. At the under the deed of gift had tlius becomo 

hearing of the suit, it was not disputed extinguished under 8. 2S, Limitation 
that Bhuban Mohini and the defendant Act. The learned Judge finding that 
after her had been in adverse possession this case had not been pleaded for one 
of this property even since the date of reason or another refused to allow the 
the deed of gift which Bhuban ^lohini amendment. He therefore dismissed tho 
had executed to Khanna's mortgagors, suit for declaration as to the deed of gift 
At tlio settlement of tlie issues, a plea and for an injunction restraining the 
of limitation was taken and a pica of mortgagee from proceeding against the 
adverse possession and Mr. S. ]\r. Bose mortgaged subject. Tho learned** Judgo 
on belnalf of the plaintiff gave an express in the jiresent case lias discussed the 
admission that the possession had been question whether, although adverse ])Os- 
ad verse possession from 1890 onwards, session was not a subject-matter of docj- 
In these circumstances, the defendant sion before Pago, J., tlie question of the 
who was concluded by the judgment of lady's adverse possessifin for 12 years 
Pago, J., from denying that title was in prior to August 1918 is a matter within 
the Official Assignee on the footing that the explanation to 8. LI of the Code — 
tho deed of gift was valid and that a matter which might and ought to 
the mortgage to Khanna was a good have been raised in tlio samo suit and 
mortgage contended, first, that the suit he has come to tho conclusion that it is 
was barred by limitation bocauso it was such a matter. 1 am nob in tho least 
not brought within one year of tho order disposed to disagree with that opinion, 
made by Greaves, J., in 1923 dismissing I think it was for the lady to pub fer- 
tile application for possession. She also wmd a case in her plaint not only on 
contended that her title by adverse pos- title, hut any case which she had to on- 
session was a complete defence to the able her in August 1918 to get relief 
suit. On this point tho plaintifT said against tho mortgageo on tho footing of 
that Pago, J.’s judgment made it im- adverse possession. If that question 
possible for her in this suit to sot up had been raised it would only have been 
Art. 142 or Art. 144, Limitation Act, as relevant to see whether or not slie had 
a defence. made out that for 12 years prior to 10th 

Now, the first question is a question August 1918 she had been in adverse 
|On the merits, that is to say, whether or possession. It must l)e taken therefore 
mot this adverse possession admitted that before 1 0th August 1918 sho had 
[since 1890 leaves tho defendant without not been for 12 years in adverse possos- 
jany answer to the Official Assignee. In sion, that is to say, she is not now able 
|my opinion, it affords a complete do- to say that tho title of the Official As- 
jfence. The contention on behalf of the signoe was gone on 10th August 1918 by 
[plaintiff which the learned Judge has reason of 12 years adverse possession, 
acceded to is as follows : Tho suit bo- It has been pointed out by the learned 
fore Pago, J., had been brought in Advocate-General that the judgment of 
August 1918. The lady had in her plaint Pago, J., cannot he taken to moan that 
set up that the deed of gift was obtained her possession thereafter ceased to bo 
by undue influence and had never been adverse. Her possession thereafter be- 
acted on or given effect to and that came all tho more acutely adverse by 
Khanna, tho mortgagee had notioe of all reason of Page, J.’s judgment. Then Uio 
these facts. Pago, J., was not convinced questionis: Does: Page, J.’s judgment Sb- 
that there was anything defective in the cessarily mean more than this : that she 
deed of gift. He thought it valid and cannot be taken to have had in August 
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1918 adverse possession for 12 years. I 
am of opinion that it means no more 
than that. Had she been in adverse 
possession for two years before that 
judgment, she would have had no case 
whatever and, if she had raised the case 
and the case had been negatived, it 
would not in the least have been noces- 
siry to infer that the Court had come 
to the conclusion that for those two 
years she had not been in adverse posses- 
sion. In my judgment, notwithstanding 
the judgment of Tago, J., it is quite open 
to the lady, in tlie circumstances of the 
present case, to say that for years 
Ihoforo tlio date of the i)rescnt plaint she 
Iwas in adverse f)ossossion oftJie property. 
;Tluifc is a conif)lotc answer to tho suit 
I'.inrl, on that ground alone, it seems to 
jrno tliat ’tliG suit should have been dis- 
■juissod with cosis. 

Tl)e question of limitation which tho 
lloarnejd Advojate-f loneral I’aiscvl in this 
jippeal was to the eiToefc that the plain- 
juiirs suit was l)ad under Art. I l-A, he- 
'causo it was m^t lu'ouglit witnin one 
;vear of tho order made hy f I leaves, »!., 
on 2'jtli April 192;1, dismissing tlio mort- 
gagee’s application for posscssioa under 
liis salo cortilicate. Tho learned .Judge 
has held and 1 think rigidly that those 
projeeedings cannot he said to l)e proceed- 
ing uj)on an ai>plicalion under it. 97, 
(). 21 of tlio Code and tho order cannot 
l>e hold to 1)0 an order iindor JI- 99. 

The case of Sohha Ravi v. Turn Ravi 
Q), has been pressed in argument before 
us. fn my judgment, the position of tlie 
matter under the Code is as follow’s : 
If a person has in a suit succeeded in 
getting a decree for possession of certain 
property, he is entitled to get an order 
Irom the Court for delivering that pro- 
perty to him hy way of execution against 
any person who is hound hy tho decree, 
fn like manner, if a person is an auction- 
inirchaser of a property in a suit consti- 
tuted in a certain way, ho is entitled to 
got possession of that property at tho 
i lands of the Court hy way of execution 
against persons who are bound by the 
‘^ale. When in either of sucii cases the 
(locree-holder or tho auction-purchaser 
desires the assi.stance of the Court to put 
him into possession he need not invoke 
the Court's assistance if he can get pos- 
‘-ession peaceably without it he has to 

“~r A I R 1024117495^3 ’l^23=4G All C93 
(F H). 
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make up his mind as to the kind of pos- 
session he is entitled to claim and whe- 
ther he is entitled by way of mere execu- 
tion to get possession against the other 
party at all; for example, to take tho 
case which is the present case before us 
— tho case of a person who has purcliased 
a property under a mortgage decree, if 
he cannot for one reason or another get 
possession, he has to make up his mind 
whethc3r he will on tho strength of his 
title bring a suit against whoever is in 
possession or whether he wdll get a mere 
summary and equally successful remedy 
hy execution. If ho wants execution, he 
has to make up his mind wdiether, hav- 
ing regard to the fiersons whom he desires 
to remove aiul having regard to the per- 
sons who are likely to object to his 
getting possession, the case is one within 
Jl. 9.) or R. 9d. 

If it is not, that to Sfiy, if soino one 
is in possession who is undei' no duty to 
obey the decree in tho particular suit, 
that is a fact wliich he lias to take into 
account before making up his mind to 
apply for execution at all. That is a 
fact wliic.Ii pfiints to tliis that he is un- 
likely to get an effective remedy merely 
hy executing liis decree or the sale certi- 
licate fn these circumstances, it may 
very well bo that the proper coarse is 
not to attempt to recover in execution 
witiiout bringing an independent suit, 
[t is only if ho is prciiared to say that 
the case is one within U. 9o or R. 9G 
that the cert ificato-hol dor or decreo- 
liolder lias any business to approach tho 
Court in tliat suit for execution and 
when he does apply, it appears to mo 
that the order lie ouglit to get is an 
order of the cliai actor in form No. 39 in 
App.K of tlie Code, not an order directed 
.against any particular person bub a gene- 
ral order directing the oflioer oJ tho 
Court to put him into possession with a 
general direction to remove any person 
who refuses to vacate; else it will be 
purely a general order of tho character 
specified in R. 90. Having in that way 
invoked the assistance of the Court to 
put him into possession of two things 
one or the other will happen; either he 
will get or he will fail to got possession 
because of the resistance or obstruction 
of somebody and when that happens it 
appears to me that it is open to him to 
apply under R. 97. In that case, tlio 
Court will investigate the question of 
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tho cliaractor of the possession or the 
of right of tho party objecting to 
the execution and will make an order 
under R. 98 or It. 99 the consequence of 
which will bo tliat the order will bo 
final subject always to the bringing of a 
euit such as is contemplated by R. 103, 
O. 21. 

In tho Allahabad case already cited, 
it appears to have been assumed that 
without any order for execution under 
R. 95, or R. 90 tho decreo-liolder or the 
certificate- holder who goes on the law 
by himself an«l demands possession and 
docs not got it can como straightaway 
to the Court under R. 97, O. 21 and that 
has given rise to the further question 
whether knowing that the person in 
possession is not minded to give it up it 
is necessary for him to go physically and 
bo really obstructed or resisted or whe- 
ther it is enough in such a case merely 
to show that the person was objecting to 
his possession. I am not prepared to 
accept the authority in the Allahabad 
case in so far as it appears to hold that 
R. 97 lias any application in the absence 
of an attempt on tho part of tlio Court 
in execution to give delivery to the 
jdecroo- holder or tho auction-purchaser. 
iThe words whicli appear as tho rubric of 
tho particular rules of which R. 97 is tho 
first one ^‘resistance to delivery of pos- 
session to decree -holder or purchaser*' 
and tho form provided in App. R is plain 
to the effect that resistance is resistance 
to the carrying out of tho oxocution by 
the office of the Court. Form No. 10 is 
headed “summons to appear and answer 
charge of obstructing execution of de- 
cree*’ and it proceeds ; 

“Whoreas tho dccL-ee-hoidor in tho ahovo suit 
has complained to this Court that you have re* 
sistod (or obstructed) the oHicer char{;od with the 
execution of the warrant for possession, you 
■are hereby etc.” 

The language of tlie rule is : 

“Where the holder of a decree for po3.seosion 
of the purchaser of any such property sold in 
execution of a decree is resisted or obstructed by 
any person in obtaining possession of tho pro* 
perty.” 

That language does not, it seems to 
me, indicate that because an amicable 
delivering up of the property to tho de- 
cree-holder or tho certificate holder is 
refused, the matter is to come sum- 
marily before the Court, there being no 
previous execution directed for the pur- 
pose of giving possession [of R. 9Bi . The 
^reab difficulty in ray judgment is this : 


Both the Court and the parties are apt 
to suppose that in order to got a warrant 
under R. 95 the question of tho character 
of tho possession of the person likely to 
bo obstruct ought to bo raised and decided. 
I am more particular in saying that that 
is not the intention of R. 95 because one 
of the Judges in tlie Allahabad case al- 
ready mentioned seems to have taken 
that view and I see that in 191.9 in the 
present case an order was made by me 
sitting on tho original side purporting to 
bo under R. 95 and purporting to direct 
Kiron Soshi to vacate. That order was 
afterwards sot aside. But it appears to 
me that tlie correct way of working those 
rules is this : First of all, to find out 
whether tho applicant claims to bo with- 
in R. 95 or U. 9(). If ho does not, dis- 
miss Ills ap])lic ition then and there and 
leave him to bring a separate suit. 

If on any ro.isuiable right ho claims to 
he under R. 95 or R. 9(), let him hav^ a 
general warrant mentioning nothing 
about any particular person who is likely 
to give trouble ; wait and see what parti- 
cular person does give trouble when tho 
oiUcor of the Court comes to put the ap- 
])licant into possession ; aiifl according 
to tho claim of the fiersoii who there 
gives trouble, an application may suc- 
cessfully bo made under R. 97. In my 
judgment, it would he unsafe for this 
Court to follow the exposition given by 
any of tho Judges in tho case cited from 
/. L, R. 1(1 Allahabad (i). The question 
in this suit is whether an application 
having been made to (jlroaves, J ., on I2th 
April 19*23 by Khaiina saying that in- 
spite of repeated demands Kii on Soshi 
was unwilling to give him possession, the 
dismissal of that applic ition meant that 
Khanna had one year only within whicli 
to bring his suit. In my judgment, that 
is not so. Khanna’s application was not 
an api>lication witliin R. 97 ; tho order 
was not an order within R. 99 and this 
suit is not within R. 103 there having 
been no execution proceeding or no order 
made by the Court at any time directing 
that Khanna should bo put into posses- 
sion of the property on the strength of 
the sale certificate. Tho application 
may have been dismissed for this very 
reason. 

One way to test the matter would he 
to take the case of a deoreo-holder^fcwho 
falls within 0. 21, R. 22. He cannot get 
execution — Whether under R. 35 or 
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otherwise without givinj* notioo under 
K. 22. Can he then go informally and 
without even a warrant or a copy of the 
<lecroe to demand possession and on re- 
fusal bring an application under 11. 97 
against anyone he finds in possession? I 
think not; on this point therefore the 
appeal fails, but as tiie appellant suc- 
ceeds on the first point, the result is that 
the appeal must bo allowed with coats 
and the suit dismissed with costs. 

Costello, J, — I agree. 

K.N./il.K. Appeal allowed, 

A. I. R. 1933 Calcutta 251 

Rankin, C. J. and CosTiiDM, J. 

rnidyumnakuiiiar Mallik — Appellant. 

V. 

Gopeitdra Mall i k — llcapondcnt . 

Appeal No. 1 1 uf 1932, llecided on 
20th Apj il 1932, Ironi iudLiment of horl- 
Williains, .1., in Ruit No. 2300 of 19-21. 

(a) Limitation Act (1908), Art. ISl-Mort- 
sage — Application for personal decree — 
Limitation is governed by Art. 181 Civil 
P. C. (1908), O. 34, R. 6. 

Jiiinitatioii for jin for poisonal 

decree against a niortgagov jiulgmniiL-dohtoi' for 
tho balance of amount du<' i<> liim alter the ^alo 
of Iho property ia govcrinni by Art. IfU; and tho 
date from wliicli liino hogins to run is the dato 
of the order confirming the sale iindfr O. 21, 
ii. 92 wbotlicr tho decree- lioldor's costs have 
boon ta^ed or not : A I U 19i<!6 Cal 834 and 
A I Ii 1931 Cal ICG, Pel on. [P 252 C 1] 

(b) Mortgage— Costs in mortgage suit are 
to be regarded as liquidated amount -Coats. 

C'o.sts in a murtgigw suit ari-* not like an award 
of damjiges, l»u(, aie to lie regarded as liquidated 
amount c.ipable of aseortaiuinoiU. [P 252 C 2J 

(c) Civil P. C.(1908),O 34.R.6 -R. 6 is not 
limited by form No. 8 in Sch. 1, Appendix D. 

Order 34, R. C makes no specific rcfcrcnco to 
Form No. 8, Sch. 1, Appendix i), aud is not 
limited l)y this form which is provuled merely 
for uso and adaptation according to the circum- 
tttancoB of tho case. [R 253 C 1] 

(d) Limitation Act (1908), Art. 181 — Inter- 
pretation. 

Article ISl is a residuary article adapted to 
many different classes of applioiition. Tho words 
in Ool. 3 are only tho o.\piesaiori of a broad 
Common law principle. They have to bo inter- 
preted and applied according to the substauco of 
each case. [D 253 C 1] 

Pugh and S. B, Sinha — for Appellant. 

N, N, Sircar and S, C. Miltei — for 
Eespoiidont. 

liankin, C, J, — This suit was brought, 
■on 26tli July 1921, by two persons of tho 
name of Ray — mortgagoes under an Eng- 
lish mortgage, dated 13th February 1920 
against two sets of defendants — against 
a first set as mortgagors and against a 
second set as puisne mortgagees. The 


suit was an ordinary suit for the enforce- 
ment of the mortgage. On 18th August 
1921 a receiver of the mortgaged property 
was appointed; on 12th April 1922 a 
preliminary mortgage decree for sale was 
passed in tho usual form. It was a 
decree undor R. 4, 0. 34. Civil F. C. 

The usual form of mortgage decree on 
the original side of this Court is not 
literally and exactly in conformity with 
Form No. 4, Appendix D, Sch. 1 of tho 
Code, which has reference to Cl. (b), R. 2, 
0. 34. It is usually necessary to direct 
the taking of accounts as contemplated 
by Cl. (a) of that rule. In the present 
case, apart from directions given for the 
benefit of tho puisne mortgagees, tho 
preliminary decree directed accounts to 
be taken of what would 1)0 due to the 
plaintiffs for principal and interest on 
a certain future date, and it fartliar 
directed tliat tho plaintiffs* costs of tho 
suit should he t?LXod as between attorney 
and client. Tt then provided that, upon 
the defendants or any one of them, with- 
in a ccitain time, paying what should he 
reported to bo due for priiici])al and 
interest togetlior with the plaintiff's’ 
taxed costs with interest tlioroon atfiper 
cent per annum from tlio date of taxation 
until realization, tho defendants sliould 
get hack the property, .Rut that if such 
payments wore not made by the time 
appointed, certain further interest and 
costs .should be added as part of tho 
amount [jayablo to the plaintiffs under 
tho decree; tliat tho pro['erty he sold 
and tho money to arise by tho sale he 
paid into Court and applied first in pay- 
ment of tho amount payable to tho plain- 
tiffs undor tho decree, and so forth in 
accordance with R. 4, 0. 34. In ac- 
cordance with the rules of the High 
Court, a clause was inserted to tho effect 
that, if the money to arise by tho sale 
sliould not 1)0 BLiflioient, tho plaintiffs 
should bo at lilierty to apply for a per- 
sonal decree for the amount of tlie 
balance. In Courts other than tho High 
Court, the costs of the suit are not re- 
ferred to a Taxing Officer for taxation, 
but are summarily assessed and are in- 
serted in the decree itself in tho manner 
disclosed by Form No. 1, Appendix D. 

The Registrar took tho accounts under 
this decree and, on 21st August 1922, 
made his report stating what would be 
duo for principal and interest on the 
security on 12th March 1923. The plain- 
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tifl’s' solicitors however had not carried 
in their hill of costs for taxation at this 
stage. On 16th April 1923, the final 
decree for sale was passed which simply 
recited the preliminary decree and the 
fact that payment thereunder had not 
been made. It ordered the premises to 
be sold and gave leave to the plaintiffs 
to bid with the usual consequential 
directions. It may he noticed that the 
decree provided for » the plaintiffs' costs 
of the suit subsequent to the preliminary 
decree and for taxation thereof. The 
present appellant thereafter took an as- 
signment of the rights of the plaintiffs 
and obtained an order on 2otli August 
1921, substituting him in their stead 
as the plaintiff. The mortgaged pro- 
perty was thereafter sold by the K.gis- 
tnir in different lots, the last lob being 
sold to the present appellant on 27th 
I'elu'uary 1926. This sale was confirmed 
by an order of the Court made on 29th 
starch 1926. On 1th December 1931, the 
appellant, by notice of motion, instituted 
the proceeding out of wiiich this a])ijeal 
arises. In this proceeding he asked for 
a personal decree to bo passed against 
the mortgagor defendants for tlie sum of 
11s. 2,67,613, as being the balance due to 
him after realization of the mortgaged 
property. The learned Judge has dis- 
missed this application on the ground 
that it is barred under Art. 181, Sche- 
dule to the liim. Act of 1908, wliich re- 
quires the application to bo made Nsithin 
three years from the time when the right 
to apply accrues. 

That Art. 181 is applicable was decided 
by this Court in Fell v. Gregory (l) and 
^that the date from which time begins to 
Irun is the date of the order made under 
;0. 21, 11. 92, was decided in Krishna- 
bandhu Ghatak v. Panchkari Saha (2). 
Prinm facie therefore the appellant’s 
riglit to apply for a personal decree was 
harredion 29th March 1929. Before the 
learned Judge and before us the appel- 
lant has sought to avoid this conclusion 
by reason of the fact that he did not 
carry in his hill of costs for taxation till 
1930 and 1931. The two allocaturs, he 
holds, are dated 9th May 1930, and 8tli 
August 1931. This is the. single point 
submitted for our consideration and it is 

1. A I R 1926 Cal 834=62 Cal 828 = 89 I C 

1 (P B). 

2. A I U 1931 Cal 160=63 Gal 741 = 130 I C 

816. 


the only point dealt with in the judg- 
ment of the learned Judge. Other points 
are taken in the memorandum of appeal, 
but we have not been asked to consider 
them. On behalf of the appellant, 
Mr. Pugh does not contend that there is 
any need in the High Court to have the 
costs of suit taxed before applying for a 
personal decree, wbich in this Court, in 
a case like the present, usually recites 
the amount of the net proceeds of sale, 
the amount of the plaintilf’s claim for 
principal and interest and tlie difference 
between these two sums, ami then directs 
the defendant to pay to the plaintiff this 
difference with decretal interest at G per 
cent per annum and also his costs of the 
suit. ITe contends however that ho is 
not obliged to ask for a decree jn tliis 
form, and tlnit if wo look at Form’ No. 11 
of App. D as it stood in 1929, or Form 
No. 8 of the appendix as it now stands, 
we will lind that the amount due to Wie 
plaintiff in respect of costs is contem- 
plated as having been ascorfcjiined. He- 
says accordingly that lie is entitled to 
ask for a decree for a definite sum of 
money whicli would include overytliing 
including all costs except the cost of 
this application for a personal decree. 

I agree with the learned Judge im 
thinking that thisconteution isunsound. 
The object of the personal decree is to 
give to the plaintiff a remedy not so far 
given to him by the preliminary or the', 
final decree for sale ; and to give him this 
remedy only after compelling him to give 
credit to the defendant for iho sale pro- 
ceeds. The fact that the forms contem- 
plate that the costs have either been as- 
sessed at a specific sum by the earlier 
decrees or can tliero and then bo assessed 
is explained by the circumstance that 
Courts in India have ordinarily no tax- 
ing master and no procedure for the car- 
rying in of bills of costs for taxation. 
The High Court, on its original side, like 
the Courts in England, assesses costs on 
different principles and by a more elabo- 
rate machinery. Where it is clear that, 
apart from the costs, a lieavy balance is- 
duo to the plaintiff upon his mortgage, 
the personal decree, which, for the first 
time makes the mortgagor liable for the 
payment of costs, is in no way different 
from any other decree which awards^he 
costs of a suit. These costs are not liko; 
an award of damages, but are to be ro-l 
garded as a liquidated amount capable of 
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jascertainraent. K. 0, 0. 34, speaks of 
!“ the amount clue to the plaintitT," “ the 
net proceeds of the sale " and “ the 
balance.” The rule makes no specific 
reference to the form and is not limited 
by the form which is provided merely 
'for use and adaptation accurdintj to the 
'cii’cunstances of the case. Art. IBl, 
(Liin. Act, is ii residuary article adapted 
|fco many dilVoront classes of application. 
|Tho words in Col. 3 aro only the oxpres- 
!r»ioii of a broad Common law j)rincifdo. 
iThey have to bo interpreted and applied 
jaGcoi’din.!» to tlio substance of each case, 
jin tliG present ca^o, as it is not disputed 
that tljo plaintilT in the ordinary way 
could have obtained a i)ersonal decree in 
the ordinary form for the balaiico, in- 
cluding what was due to him for costs, 1 
agree with tlio learned Judge in think- 
ing that the argument for tlio appellant 
cannot he accopl(3d and this appoad must 
therefore 1)0 dismissed with costs. 

Costello, J, — 1 agree. 

K.S. Appeal dismissed. 
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Mukkiui and CujrA, JJ. 

Sm. Swaniamoyee Dasi — Appellant. 

Probodh Chandra Sarkar and others — 
Respondents. 

Appeal No. 417 of Decided on 

2nd March 1932, against original decree 
of Add 1. Sub-Judge, Zillali 21-riirgaiinas, 
D - 28th July 1928. 

(a) Will — Construction — ,V executing will 
on 11th April 1868~Governnient promissory 
notes given to wife J), on her death to 
daughter D and on her death to daughter’s 
sons — D having two sons K and J — K pre- 
deceasing both li and 1) — 7) who died after B 
making will of all her properties but not 
mentioning promissory notes — J taking con- 
veyance from K's son regarding all proper- 
ties in 1901— In 1922 ICs son executing in 
very general terms deed of release in favour 
wife to whom J by his will had given 
nis properties in consideration for certain gift 
made by his wife — No mention of promissory 
notes even in this deed — Fact of promissory 
notes not disclosed to K's son till 1922 — In 
1926 K'h son suing to recover his half-share 
In them— Will of U created gifts in praesenti 
and hence K and J took vested interest — K 
who was living after testator’s death got 
absolute estate though enjoyment of it was 
postponed till death of B and JJ— Hence his 
right was not defeated though he pre- 
deceased Band 77— Art. 120 applied to suit 
— son could claim advantage of S. 18, 
Lim. Act, since / who was his co-partner 
fraudulently concealed from him existence 


of promissory notes — Deed of release did 
not relinquish JC's son's rights to promissory 
notes— A 'ai son was not estopped from claim- 
ing his share in promissory notes — Limita- 
tion Act (1908), S. 18 and Art. 120 — Evi- 
dence Act (1872), S. 115. 

37, a Hindu testator, executed a will on lltli 
April 1868, which provided that certain Govorn- 
nient promissory notes should devolve upon his 
wife ii, on her death upon his daughter 2> and 
on her death upon the daughter’s sons. The 
relevant provi.sion of the will read as follows : 
“My wife, and on her death ray daughter and 
on her death my daughter’s sons shall, on my 
death be entitled to got the (rovernment pro- 
missory notes exclusively belonging to mo .... 
neither my brother nor my nephews nor my 
brother’s grand.>ions shall he competent to make 
any claim.” 7) had two sons, JC and J. K pre- 
deceased both his mother and grandmother. 
After the death of 77, D died leaving a will 
regarding her solf-acquircd properties as well as 
those inherited from, her father but no mention 
was made of the promissory notes. J took a 
conveyance from ICs soir (who is the plaintiff) 
regarding all his properties in 1901. J als.) made 
a will by which ho gave all his properties to his 
wife (the defendant). In IC'22 x^b'^lntil! e.xecuted 
ill very general terms a deed of release by which 
ho relinquished all claim against J*s Cntaie in 
consideration oi a gift made by defendant. No 
mention of the promissory notes was made even 
in this deed. The fact of the existence of the 
promissory notes was not disclosed to the plain- 
tiff till 1922. In 1926 plaintiff sued defendant 
for recovery of his half-share in the promissory 
notes. 

Held : that the intention of the testator was 
to make gifts in praesenti only postponing the 
enjoyment thereof in the case of the daughter 
till the death of the widow, and in the case of 
the grandsons till the lives of the widow and 
the daughter were over. The will created an 
absolute estate iu favour of the grandsons with 
the two life estates intervening. Hence, as 
plaintilT’s father was alive when testator died, 
XdainlilT's right to a half-share could 'not be dis- 
puted, though his father predeceased testator’s 
widow and daughter : 11 illijax v. Wilson, (1809) 
16 Ves Jun 168, Ilcf. [I* 250 C 2] 

Held further \ that the suit was governed by 
Art. 120 and that Arts. 123 and Art. 62 and 49 
had no applicatioji : A I li 1932 P C 81 and 21 
Gal 157 {PC), Rcl mi. [P 257 C 1] 

Held further \ th\t J and the plaintiff weio 
copaitncra aud therefore it was the duty of J t) 
speak; and since ho remained silent there wa? 
conci'alcd fraud on his part on which the plain- 
tiff could justly roly to get over the b.ir of limit i- 
tion. The burden therefore would lie on defen- 
dant to show that plain tiff had clear and doduiie 
knowledge of the facts which constituted fraud. 
To discharge this burden it would not be enough 
to show that the [ilaiutiff hid inGan.s available 
te him for coming to know of the fraud. As the 
suit was well within six years from the time 
when fraud became known to plaintiff the suit 
was not barred '.AIR 1929 Gal 230, Rel on. 

[P 258 C 1] 

Held fill the r the deed of leica^o exe- 

cuted by plaintiff in favour of defendant, al- 
though exprcs.sed in very general terms did not 
relinquish the claim to the promissory uotes as 
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there was fraudulent concoalmont with regard 
to them on the part of i/, under whom the 
defendant claimed : Jarvis v. (IGSl) 1 

Vejii 20 ; Urotlerick v. Broderick^ (1713) 1 P 
irj//s 237, Ecf. 

Held fuithcr : that the deed of release and the 
deed of gift could not operate as estoppel against 
the plaintil! as it was not possible to hold that 
the defendant was misled into thinking that the 
plaintiff was giving up his right to the promis- 
sory notes : 20 Cal 296 {P O'), Jiel on. 

LP 259 C 1] 

(b) Limitation Act (1908), Art. 49 — Art. 49 
does not apply where half- share in moveable 
is sought to be recovered by declaration of 
title. 

Article 49 'is inappplicablc in a case where a 
half-share in certain moveahlo is sought to bo 
recovered on declaration of title, such a suit not 
being a suit for specific moveable property, which 
means property of which one can demand the 
delivery in specie. [1? 259 C 2] 

(c) Limitation Act (1908), S. 18 — What 
constitutes fraud — Effect of fraud. 

Except when the plaintiff's knowledge is an 
ingredient of his cause of action, the plaintiff's 
ignorance of his right to sue does not prevent 
time from running against him. Jiut it is other- 
wise if such ignorance is brought about by the 
fraud of the defendant. In order to constitute 
fraud there must bo some abuse ot confidential 
position, some intentional imposition, or some 
deliberate concealment of facts: a designed fraud, 

Brother Badha Mohun. . . .Rai l Kumal Mondal 
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by which a party knowing to whom the right 
belongs conceals the facts, and circumstances 
giving that right. The right of the party so 
defrauded is not nlTccted by lapse of time or by 
anything done or omitted to be done so long as 
he remains without any fault of his own in 
ignorance of the fraud which has been com- 
mitted. [P 260 C 11 

Brojo Lai Chakravarty and Karuna- 
may Ohose — for Appellant. 

Sarat Chandra Roy Choudhury, Ama^ 
rendra Nath Bose^ Fanohanan Ghose^ 
Durgadas Boy, Probodh Ch. Chatter jee^ 
Biresivar Chatterjee and llara Krishna 
Pramanik — for Kosponclente. 

Judgment. — Jn this suit tho, plaintiff 
Probodli Chandra Sircar, asked for a decla- 
ration of title to and recovery of posses- 
sion of an 8-annas share of certain 
Government i>roinissory notes . of tho 
face value of lls. 100,100, or in tho alter- 
native for tlie value thereof, together 
witli interest tlieroon, and for other con- 
sequential reliefs. I’lie Subordinate Judge 
having decreed tlio suit the dofciida^nt 
Swarnamoyi llaai has preferred this 
appeal. 

The parties are related thus: 

, BruLhcf BiidliJinimaii 


died 21st April 1868 I 

=W. Bhagabati Dasi died Is war Chandra Another 

Gth August 1890 I 

Bi’ojcndra 


Debr.ani, died 3rd August 

Brojondra K. Sircar 
Died 1884-85 

I 

Probodh, plaintiff 
(Born in 1881, attained 

majority in 1899). 

On 11th April 1868 Earn Kamal Mon- 
dal executed a will (Ex. l) under which 
he left an 8-aunas share of his paternal 
properties to his brother Eadha Mohan 
and tlie other 8-annas thereof to Iswar 
Chandra and Brajendra, tho 'sou and 
^^rands€)n respectively of liia other bro- 
ther Eadharaman and, providing that 
Eadhamohan should pay Es. 25 a month, 
irul Jswar Oliandra and Brojondra Es. 
a month, i. e. Ks. 50 in all, to Earn 
Kaiiial’s widow, daughter and daughter’s 
sons ; ho provided that Government 
promissory notes of the value of rupees 
two lacs odd, wliich had been dedi- 
cated to tho worship of tlie ejraali deity 
Sridhar Jiu Tliakur but stood in his 
name should, on his death, go to his 


1S92 


Jiidunath Sircar. 

Died Ift February 1915 
:W, Swarnamuyee I>asi, clcfcnd.iJitj 


brother Eadhamohan wiio would perform 
tho shoba of tho deity with tho interest 
thereof; ho recited that ho had already 
dedicated soTne of his self-acquired pro- 
perties to the deity Sri Eagliunatli Jiu 
Thakur installed by him, but they prov 0 <l 
iusufiicieiit; and he accordingly loft soino 
other self-acquired properties to liis wife 
Bhagabati J'asi and on her death to his 
daughter and daugl iter’s sons, so that 
the income tliereof miglit be applied for 
the worship of the said deity and also 
for tho maintenance and otlior neces- 
sary expenses of tho daughter and the 
grandson enjoining them* to perform the 
worship of tho said deity in tho said 
manner; and as regards other Go\^irn- 
ment promissory notes which he had, 
that is to say besides those whicli had 
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been dedicated to the Ijmali deity as 
aforesaid, ho provided : 

Excepting these, my wife Pliagabati 
Dasi and on her death iny daughter and 
on her death niy daughter’s sons shall, 
on iny death, be entitled to get the 
Government promissory notes exclu- 
sively belonging to me wliose numbers 
are mentioned in the aforesaid Court 
papers, and in respect of those lastmen- 
tioned papers neither my brotlior, nor 
luy nephews nor my brother’s grandsons 
shall 1)0 competent to make any claim, 
and even if tlioy do the same will not 
be accepted. It is these Governinent 
Promissory Notes, or rather an eight 
annas sliaro thereof which the plaintili' 
alleges he is entitled to, which forms the 
suljjuct. matter of the suit. A few more 
facts re^^uiro to ho stated. 11am Kamal 
died on '21st A])ril Probate of his 

will was taken hy the exeentovs of whom 
his, widow llhagabati i Jasi was one. (In 
(iLli August IHhO Bliaga})jiti Dasi died. 
(Jn J2th March JSt)I the daughter Do- 
hraiii liled an application for Letters of 
Administration (bhx, 10) alleging tliat 
Government promissory notes of the 
value of one lac one liundrod which 
11am Kama! had boquoafclied in the afore- 
said manner had been endorsed over to 
llhagahati Dasi as she liad a life inter- 
est therein, and that ilio said Govern- 
ment promissory notes wwo in her j)os- 
scssion since Dliaga])a<i Dasi’s death. 
Slio obtained tiio Ijctlers of Adminis- 
tration and lior soji .hulii Natli Sircar 
wiio held a power of attorney from her 
dated .‘3rd August 187S (Ex. 12) hound 
himself as surety for licr in that matter 
(Ex. II). Tiio plain tiJ'f was born in 
1881. His father Brojondra, brother of 
Jadii, died in 18H4 nr 1880. In 1892 
Dchrani died leaving a will (vide Ex, 8) 
ill wliich no specific iiiontiou was made 
of these Goveinment promissory notes, 
hut it was said that she had moveable 
aiul immovable jiropoties, as her stri- 
dhan, acaiuired from presents given to 
]ioi‘ from her father and her mother and 
that she had on lior mother’s death ob- 
laiiiod certain movoahle and immovable 
properties uiidor her father's will as his 
heir, from tlio income whereof she bad 
also purcliased some other properties of 
her own. She purported to make the 
wil/saying tliat all her properties, with 
the exception of those that she got under 
her fathor't will as his heiress, belonged 
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to her absolutely. The properties which 
thus belonged to her absolutely wora 
disposed of by the will. By the will 
she gave, subject to certain bequests, a 
moiety thereof to .Tadu absolutely, and 
she provided that tlic other half, subject 
to an allow'ance for maintenance of Pro- 
bodh’s mother, was to be held in trust 
by Jadii for ProbodJi until Prohodh at- 
tained the age of 25 years. The will 
provided that if Probodh behaved in a 
certain w’jiy he would bo taken to have 
an absolute interest under the will, but, 
in case Probodh died without any issue 
this moiety would go to Jadu and his 
heirs. On .Srd May 1893 Jadu obtained 
probate (Ex. 3) of Dobrani’s will. Pro- 
bndli attained majority in 1899. It is 
common ground that by this time he 
had acquired vices and had contracted 
debts and gone astray and that it be- 
came impossible to restrain him in the 
wild career into which be had launched 
himself. Soon after he attained majo- 
rity, that is to sa\, on 2Uh November 
1901, Jadu took from him a coiivoyanco 
of his entire properties. This convey- 
ance is not before us, but it is said that 
it was for an adequate consideration. 
On 1st February 191.5 Jadu died leaving 
him surviving his widow Swarnarnoyoo, 
the defendant in this suit, and a will by 
which he left all his ancestral and self. 
ac(iuircd proj)erties to her in absolute 
right. Prior to Jadu's death Probodh 
had married, and he, his wife a7)d his 
mother evidently were by this time in 
w'ant, living mainly if not entirely on 
the bounty of Jadu. It is fairly clear 
that after Jadu's death, trouble from 
him was apprehended ; and in conse- 
quence of iliis apprehension Swarna- 
moyoo, before a implying for probate of 
Jadu’s will, took a letter from Probodh, 
his w'ife and liis mother (Ex. G) dated 
3rd April 1915, in wliich it was said : 

" The revered Jadu Nath ?^iriMr left hy liif» 
will all his ancestral and .self-acquired proper- 
ties to yon for good in absolute, right. Wo ^^orQ 
bis dcpondiints aiul wero supported hv him. In 
order that there might bn .iny difficulty iih 
future as regard.s our lufiintcuauce he bjid made 
up his mind to .settle ivith us Sin. Nityali.T-li 
Dasi (the inoihei) and Sm. Pr.uk.ijini Dasi (tho 
wife) the proi^erties pui’clia«ed by him fiom Pro- 
bodh Chandni Si*car. Hut on account of his 
sudden death ho could not give clicct to it. Now 
that we requested you for that purpose, you too 
out of affection for us have agreed to make a, 
proper Fotllcmout and have said so. So ive and 
our Probodh Chandra Sircar all convey our 
thanks and inform yon that none of u.s have .any 
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objection or claim at all with regard to his 
estate. You may soon take out probate without 
any trouble and go on maintaitiing u3. This is 
our prayer.*’ 

On 28th March 1922 two deeds of re- 
lease were executetl, one by Probodh 
(Ex. A) and the other by Nitya Kali 
Dasi (Ex. B), and it is said that on the 
same day Swai-namoyee executed a deed 
of gift in favour of Nitya Kali Dasi in 
respect of all the properties wJiicli Pro- 
bed h had conveyed to Jadu in 1901. 
After the aforesaid documents were exe- 
Odted there appears to have been seve- 
ral litigations between tlie parties : two 
suits were brought by Prohod h against 
Swariuirnoyoe to recover arreais of an- 
nuity due upon the term of Ram Kamars 
will, and a suit was instituted l)y Nrit- 
yakali against Swarnainovoe to recov er a 
sum of money whicli she alleged she had 
kept with Jadu ; but it is not necessary 
to state what the results of these litiga- 
tions were. Thereafter on 1st October 
192G the present suit was instituted. 
The suit w^as resisted by the defendant 
upon various grounds amongst which 
such as have been urged before us in this 
appeal will now be dealt with. The first 
< 5 onteation urged is put in the defen- 
dant's written statement in these words: 

** This defendant further submits that as there 
is a provision in the will of Bamkamal Mondal 
deceased that his wife Bhagabati Dasi , and on 
her death her daughter, and on her death her 
daughter's sons, would acquire all his self-ac- 
quired Govenimont Promissory Notes and as 
the said Bhagabati Dasi and Dobrani Dasi were 
alive after the death of the said Bamkamal 
Moiidal and as the plainbifl's father, the late 
Brojeiidra Nath Sircar, died during the lifetime 
of the said Bhagabati Dasi and Dcbrani Dasi, 
the said Brojondra Nath Sircar or the plaintiff 
did not or could not legally acquire any title to 
the sol!' acquired (rovernmeiit promissory notes 
which were left by the late Bamkamal Mondal.” 

The question is one of conatruction. It 
has been argued tliat the use of thew'ord 
Tad avarth avian e {on her death) and the 
omission of any restrictive words as re- 
gardsiihe estates that were conferred on 
the wife, the daughter and the grand- 
sons, indicate that not successive estates 
hut substitutional estates wwe intended 
to be conferred. In other words, it has 
been contended that thc'whole object of 
the will was to keep these Goveniinent 
])romis8or> notes away from the bro- 
ther and his line and tliat nothing else 
was done l)y the will tlian to leave them 
to his widow, and then to his daughter 
and thereafter to his daughter's sons, 
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as it w’ould be in the case of intestacy. 
We are unable to agree in this view. 
Putting ourselves in the testator's arm- 
chair for the moment, as wo are bound 
to do, we can conceive of no reason wdiy 
tiie testator should think of mentioning 
tlie daughter and the daughter's sons if 
it was his intention to postpone the be- 
quests themselves in their favour in that 
w’ay ; we think it was his intention to| 
make gifts in praesonti in their favour,) 
only postponing the enjoyment thereol.! 
in the case of the daughter till on tliel 
death of tlie widow, and in the case of 
the grandsons till the lives of tlio widow 
and tlie daughter wore over. Wo have 
been asked to construe the woids used 
in their natural meaning; it is truo that 
it is not expressly stated in 'the will 
that the estate to the wddovv was for her 
life, or that the estate to the daugliter 
was for her life, anil it is also ti'iio tliat 
so far as the widow and the daugliter are 
concerned the devise apparently is*no 
more restricted in its cliaracter than in 
the case of the grandsons. But taking 
the whole of the bequest togeblier and 
giving the words their natural meaning 
we are driven to the conclusion that 
what was meant was that it would go 
to the widow for her life, tlion to the 
the daughter for her life and tlioreaftor 
to the grandsons absolutely, in other 
words the intention was to create an 
absolute estate in the grandsons with 
the two life estates intervening, a thing 
nob unknown or repugnant to Hindu law 
The will, having regard to its date, is 
not governed by the Suecessiuii Act, hut 
even if the principles of that Act are 
applied to it the same result is reached 
because the interests created are not 
“ contingent " but “vested.” Tlie ex- 
pression “ on her death ” must be taken 
to indicate merely the time when the 
gift over is to he reduced to possession and 
not the time when the right to such pos- 
session vests : see Hallifax v. Wilson 
(I). The principle underlying this rule 
is that no contingency is imported by 
the fact that the legacy is given after a 
life-estate in the property bequeathed. 
As nothing is more certain than that 
every person who lives must die, the 
death of a life, tenant is an event not 
contingent but certain. 

But if the bequest had been^tnot 
mejely after the di^th of the life-tenant 
1. (1809) lOA ea Jua 168. 
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niiL to such of her sons as may bo sur- 
vivin^^ on hor doath, tlion cloafly the 
condition of surviving or hoinj* alive at 
lior death would be a condition precedent 
to the vostin^< itself and the bequest 
would bo a contin'ient one. As the 
plaintilTs’ fatlior was alive at tho testa- 
tor’s doath tho plaintill’s’ ri?|ht to ahalf- 
sliaro of the Oovormnent promissory 
nt)tos cannot, in our opinion, hodisputod. 
(Hero tho iudfjmont considorod Tnattcr 
not maL(3rial for tliis report, and talcin^^ 
up tlie question of limitation it proceeded 
as follows.) Bo that as it may, the 
question of limitation really dG]>ciuls 
upon tlie article to bo applied. On be- 
half of the appellant it has been con- 
tended that tho article applicable is 
Art. 40 dr Art. <12, and on tlie respon- 
dent’s lifilialf it has boon siid that either 
Art. I2.‘l or Art. 120 is tho article to a]>- 
ply. 'Pluit Art, I2!.l will not applv has 
now been conclusively settled by the 
.liulicial Coinmii.tee in tlie ciisooi Ohuhnyi 
Mohammad- v. Ghnlam Uiisftnin (2). 
■riioir Lordships have said in that case : 

“ 7 his arl ir'l «5 (ncMuiu.Li \rl. applies 

wluTo dm suit IS liriiuj^hL an <*\(*« lUov or 

•uliiiiiii''liMli)r or scniio person lo'.’ally f:bjir^;od 
so 111 tlia (lut.v of dislaalnil ing Urn estate.” 

It cannot bo contended that any such 
capacit> or duty can he attributed to 
Swarnamoyeo. In the case of Mohomed 
ItenHdt All V. Mt. Ifasiii Ihinu (4), in 
wliicli a Maliomcdoii widow had sued to 
iocuvor the cash and mo\ cables left by 
her husband on the i^round that she was 
her hnsliaiid's In'ii’ess, their Lordships 
ol served : 

■ Til is IS m)t. .1 suit, for i dislrilaiti vo share of 
|)iO))(‘.rl y (All. nor a suit for spocilio inovn- 

.iI.Im propi ‘1 ty ^^rongfnlly taken (Ail. -lu). This 
latter aiticlci ihies not appear to he aiipluablo to 
a suit to o«»tiil)lish a right to inherit tho property 
o\ a (hveased person. Art. 120 provides for a 
peiiod of limilation of six years in a. suit for 
V. hij’li no jieriod of limitation is pi'oviiled elso- 
V hoie in the seliecliilo.” 

.Vrticle (»2, in our opinion, is wholly 
iiiappiopriate. Art. 4U is, in our 
niont, equallyfcso in a case where, as boro, 
■I half -share in certain inovealile is 
')Uj.;lit to bo recovered on doclaratioii of 
title, sitcli a suit not bi»in^ a suii/ for 
gpecilio moveable pi ijiorty, which 
inivans proiierty of which one caiidomand 
tho delivery in sjiocio. Tii our ojiinioTi 
it must be held that the suit is .governed 
l)y jlio residuary Art. 120. Tho plaintilY 
2.T\"i ii c Hi=rrJ i a 74 = st All ea 

— irtG I 0 454 (r c). 
a. (18y:l) 21 Cal 157=20 I A 155 ((' U). 

iy83 c;;i3 31 


VROThq)!! Chandra Calcutta 257 

had six years from the date when the 
right to sue accrued. Tliat right accrued 
to him when tlie half. share of the Gov- 
ernment promissory notes became duo to 
him and so tho question is whether he| 
can rely, as he does, on S. 18, Lim. Act. 
As regards tho circumstances under 
which and the extent to which lie may* 
do so, tho following propo.sition is w^eil 
settled : Except when tho ]>laintilT’s 
knowledge is an ingredient of his cause 
of action the plaintiff’s ignorance of his 
right to sue does not prevent time from 
running against him. But it is other, 
wise if such ignorance is brought ahoutj 
])>' tho fraud of tho defendant. Jn order 
to constitute fraud there must be some 
abuse of confidential position, some in- 
tentional imposition, or some delibei'atej 
concealment of facts : a designed fraud, 
by which a party knowing to whom thcl 
right l)olongs conceals the facts and cir-! 
cinnstances giving that right. Tlie righti 
of the party so defrauded is not affected* 
by hipso of time, or by anything done orj 
omitted to be done, so long as ho rc-j 
mains, without any fault of liis own, ini 
ignorance of the fraud which has boon 
committed. In the case of Rahimhhoy 
lluhihhoij v. Tamer (4) thoir Lordshiiis 
of tlie Judicial Committee observed: 

” When a man lias committofl fraud, the onus 
is oil him to show that thfi injured person had 
clear and dolinito knowledge of the facts vvhi'Vi 
Cijustitutod fraud, at a time which is too remote 
to allow him to bring the suit. The burden is 
not discharged by proof of tho fact that some 
bints and clues liad reached plaintiff, which 
might have, led to such knowloilgo.'’ 

It is not tlio defendant’s case tJiat 
Jadu liad informed tho iilaintiff about 
his right to the (.Tuvornment promissory 
notes under tho will. Indeed, that can- 
not bo her case, bocauso such a case 
would bo repugnant to her contention 
that tho plaintiff had no such riglit at 
all. [n such eircumstancos it may safely 
bo taken that tho plaintiff’s case that 
Jadu never disclosed to liim his right to 
the Govornniont promissory notes under 
tho will is triio. If is not also dillicult 
to infer tluit \Yhen Jiidii took the Gov- 
ernment promissory notes endorsed over 
to himself and dealt w’ith or disjiosed of 
them lie never disclosc/l that fact to the 
plaintiff. Tndoed, jiulging from the posi- 
tion tliat tho plaintiff was oec.njiyiug in 
tho family and tlie relations which exis- 
ted between him and Jadn and consitlor- 
ing tliat Jadu took a convevanco from tho 
(1892) 17 horn 311=20 I A 1 (1‘ C), 
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plaintiiT in respect of all his other pro- 
perties evidently with a desire to save 
tliein from being ^vasted, it is inconcei- 
vable that Jadu would ever think of doing 
so. To establish that such non-dis- 
closure constituted fraud three dilTorent 
attributes have been ascribed to Jadu. 
It has been urged that ho was in tlie 
lirst place the karta of the joint family, 
and nextly, that he was a trustee iip]>oin-, 
ted under Debraiii’s will, and thirdly, 
tliat ho was the plaintilT’s cosharer in 
the matter of the (Tovernment promissory 
notes. 

Having legard t«) the recalcitrant 
career which the plaintilV had begun to 
pursue and the transaction in the shape 
of the purchase of plaintilT’s properties 
w’hich Jadu had made in 1901, it is diffi- 
cult to attribute to Jadu, by reason of 
his being the senior male member of tlio 
family, the fiduciary character which is 
attributable to the karta of aMitakshara 
joint family, even assuming that, so far 
as such a character is concerned, a karta 
of a Hayabhaga joint family docs not 
stand on a different footing. The trust 
that Jadu w'as to hold tlie properties 
dealt witli by Debrani’s will on l^ohalf 
of the plaintiiT was clearly not in res- 
pect of tlio Government promissory 
notes. But a cosharcr lie certainly was 
for the will gave him only a half-share 
in the Government promissory notes, the 
other half Ijulonging, under the will, to 
the plaintiff on the termination of Deb- 
rani’s (lojilli. Ifduring tho lifetime of 
Dcbrani he got possession of the (Joverii- 
lucnt promissory notes from her he ujam 
a true construction of the will, was hut 
a sharer therein and could claim no 
Jiigher rights and privileges tlian a jiart- 
nev ora cosharer could. A partner 
is always entitled to rely on the good 
faith of Jiis co-partner. And a cosharor 
coming into exclusive possession of pro- 
perty belonging to liimself find his co- 
sharer will be presumed to have done so 
not only for liimself but for liis cosharer 
as well until there is ouster: see Bisiva^ 
nath Ghakravarti v. Bahia Khatzin (5). 
Tliore was therefore a duty on the part 
jOf .Jadu to speak, and if he remained 
'silent when there was such a duty, there 
'Was concealed fraud on his part on whicli 
itho plaintiiT can justly rely to get over 
the bar of limitation: Betjamann v. Bet- 

"TTa'Fr I'jiy'Ciii "2&0=liryC~^d=56~Cal 
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jamann (6). Once this position is reached 
the burden would lie on the defendant 
to show tiiatthe plaintiiT had “clear and 
definite knowledge of tho facts which 
constituted fraud whicli is too remote to 
allow him to bring the suit." To dis- 
charge this burden, it is not enough for 
the defendant to show tliat the plaintiff 
had means available to him for coming 
to kmnv of tho fraud. As Kigby, Ji. 
observed in the case of Betjamann v. 
Betjamaim (h): 

“What is Iho duty of a man to inquire ? To 
whom docs ho owe that duty ? Certainly not to 
the person who has committed iho concealed 
fraud. Fora man in that position to como and 
say:'‘yon ought to have inquired, and if you had 
inquired, you would have found me out’ is utterly 
oppo^ed to every principle of equity.” 

The positive evidence wliichtlio defen- 
dant has brought to prove tliat the plain- 
tilT in fact had knowledge of his rights 
under the will is not believable and 
what the defendant herself has said in 
her evidence as to tlio plaintiiT having 
had every access to tho persons ami 
therefore liaving had every ojiportunity 
of knowing how matters really stooil falls 
far sliort of making out facts on which it 
iniglit he liold that time began to run 
against tho plaintiiT. As the suit was 
instituted well within six years from 
1922, when the plaintiiT says lie acriuired 
knowledge of tlio facts, the claim, in our 
judginoiit is not barred. 

Then it has been contended that tho 
deed of role ISO executed by the plaiutilT 
in 1922 (Mx. A) absolves - tho defen- 
dant from her liability. But tlio deed is 
entirely silent as regards the Government 
promi.ssory notes, and it is nobody’s case 
that any claim to or rejiudiation of a 
liai)ility in respect of tho (loverninont 
promissory notes, in rcsjiect of which 
the deed could ho reg.irdcd as constitut- 
ing a di.scJaimer, w’as, at tho date of the 
deed, in the contomiilation of the par- 
ties. Wo have read tho terms of the 
deed wdth care, but notwithstanding the 
wide words in which they liave been ex- 
pressed wo arc not able to hold that they 
can be read as including a dispute wliich 
the parties never thought of at the time. 
The w’ords of the deed run thus: 

“ Bo it further stilted tbiit with regard to Iho 
management of my properties during my mino- 
rity by my said father’s older brother, i. e., 
your husband, the said late Jadu Nath Sircar, as 
trustee on my behalf as well as any moncr^duc 

0. 1189&) 2 Ch 474=64 L J Gh 641=12 U 465. 
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to mo that came into his hands or control in 
c.onnoxioii therewith, as also with regard to any 
act dono by him in connexion with my proper- 
ties after my attainment of majority I did not 
iniike any claim or demaiid'agaiiist your husband, 
and of this £ informed your husband and your- 
self repeatedly long ago. ]3ut as there was no- 
thing in writing about the same and as you de- 
manded a written diselaimer from mo with re- 
gard thereto, I accordingly hereby . etc.” 

Hotuiing fcho dood ii3 a wliolo it soeins 
to uis tliiit its intentiiMi was to cIToct a 
releaso in respect of all claims aris- 
ing on account of tlm jnoiiertics dos- 
m ibed in tJio scliodule to tlio deed and 
wliicli liad been taken by Jadii iiiuler 
t.lie conveyance of 11)01, ami on account 
of all liabilities et)ns 0 f]ucnt on the 
management tlKU’oof and also all demands 
lliJit couUl be niiido again.st Tadii for his 
flealings^as trusleo appointed by Deb- 
rajii’s will. I-Jiit assuming that t,bo 
words, wbicli are v'ery general and wide, 
m;iv be read sis ineduding all claims of 
:ill*kinds, tilt) position is tluit tlic defen- 
dant who iiiis obtained tbe properties 
left by ,'Iailu l)y bis will, can have no 
higher rights and C(iuiti()s in acr fav'our 
tluiii Jatlu Iiini'^olf bad. She is not in 
<lio position of a bona lido purchaser fo» 
value or an innocent third party. I'o hor 
will afjply all sucli considerations as 
could, in law and G(|uity, apply to Jadu 
liimsolf. d’lio piopiisition is as old as the 
liiJls tliat a release sluvll bo avoidCil 
wliere there is su[)iiressi() veri (jr sugges- 
!.io falsi: sec Jarvin v. Duke (VJ ami 
Jh-nt]rrirh v. liroderic-k (s). 'Plie proposi- 
tion is expie.s«e«] iuHtoi y's lv|uity duris- 
prudence, Ss. i217 ami 'dll), tliiis: 

“ ll- is u]Hin (he griuiiul lli'.it a (Vnn'fc of 

• ' luity proceeds whore :iri iii.^iruiiioiiL is s » gono- 
m 1 in its luriiM as to iclcaso the riglits of iho 
]>.ii ty to property lo vvliich ho wns wJiolly igno- 
i.iiii that he had any tillo, and which not 
v»ilhiii the eontomplalioii of the b.irg.iin .at iho 
lime w}»cn it was made. In .‘^uch cases tho 
Cum ll rt^sliains Ihn instinmcni to I he purposes 

• 'f lh(! bargain, and confines the reloai'C lo I he 
nglit inlonded lo he rcleast'd or cxLingiii died. 

Nor is it in every Cii sc where oven 

.1 mateiial fu'd is mistaken or unknown without 
■inv default of tlie parties that a Court of Ofpiity 
V. ill interfere. The fa..t may bo uulcnown to 
iMitii partie.-i, or it may he known lo ouo party 
■nnl unknown to the other. J£ it is known to 
one party iind unknow’n to the other, that will 
in Horno cases afford a .‘•olid ground for relief, as 
for instanco where it operator as a surprise or a 
fr.unl upon tho ignorant party, lint in all ca.sos 
the ground of relief is not the mistake or igno- 
rance of tho material fsicts alone, but the un- 
conscientious advantage taken by the party by 
Iho coiiceiilmont of them. For if the parties act 

7. (16S1) 1 Vern 20. 
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fairly, and it is not a case where one is bound to 
communicate the facts to the other upon the 
ground of confidence or otherwise, there the 
Court will not interfere.” 

Lastly it has been urged that by rea- 
son of the fact that the defendant was 
induced to execute tho deed of gift there 
is an estoppel against the plaintiff. The 
estoppel is jileaded tlius in the written 
statement: 

” The real fact is ihaL the plaintiff, after ho 
had sold all his properties to tho deforicbujf’s 
husband made great efforts to get back tho 
sumo from the ciefeiid.mL’s husband Jadu Nath 
Sircar during his lifet ime, and although the dc- 
fondant's husband had a mind to make a gift of 
llioso properties in his favour lie became dis- 
pleased with flio plaintiff oil account of his ill- 
ticatnicnt and opprc.ssive behaviour and did not 
exociili* such a deed in his favour. Subsef|ijoiiMy 
after the death of this defendant’s husband this 
defendant obtained tlje oiitiio properties left by 
him in abaoliito right according to iho provisions 
of h»*r husband's will: whereupon the plaintiff 
cnticaiod this defendant a good deal to make a 
gift of the properties s/dd by him and told him 
that he had no claim against her hushaiul for 
the admin i.stration and management of his pro- 
perties and for any work done by him during 
tlie time nor had he any claim for any 
jiioimy in that c.onncxioQ and th.it he had 
no claim whatever in that connc.vion agaimst 
the estate owned, hold and left by him, and ac- 
cordingly nvocuted on 2.Sth ^Isirch l')22, tho 
nadabi or deed of rclea'ic, etc. (para, 13), 

“ This defendant relying on the statemont.s of 
the rcloa'^e oxccuh'd by the plaintiff, and al.so nji 
his promivo, made i gift of property worth at 
least two la kbs in the name of hi.s mo tli or for 
the bcnelU of him and hi.s family; tho plaintiff’s 
claim is barred by waiver, aerjuitsoenco and es- 
toppel and the plaintiff is legally dobarrorl from 
bringing the prC'^cnt suit (para 15).” 

Stil’iedy ypuiiking, the iivcrmonts set 
out above five not snflicionfc f(»r ti ploii of 
estop i»cl. Hut it is imt mu’casonablc to 
iis-^iiino that they moan tluit tlio defon- 
ihiut in making tho gift acted on tlio re- 
prosontation of tlio plaintiff that lio 
wmild have no furtber claim if tho gift 
was made; and inasmuch as she did make 
it the plaintiff' cannot ho permitted to 
tura round and run contrary to tho re- 
jiresentatiou that lio tlien made. There 
are however several diffjcuJtio.s in tho 
way of this pica of tlio defendant heing 
allowed. In tho first place tlio defen- 
dant who derives hor title through Jadu 
cannot pload any higher estoppel than 
Jadu could, and in view of tho con- 
cealed fraud that Jadu was guilty of, tlio 
defendant can hardly plead an estopped 
of this character, which, after all, em- 
bodies a doctrine of e quity, [t had been'; 
pointed out by the Judicial Oommitteo' 
in the case of Sarat Chayidra Deij v. Go, 
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pal Cliunder Lain (9) tliat the existence 
of the estoppel docs not depend on the 
motive, or on tlio kno\vlGd!:;e of the mat- 
lor on the part of the persi.ii niakint» it, 
and in that way it docs not matter who- 
thor the plaintin"s intention in inakinf,' 
the representation was fraudulent oi’ 
was duo to niistake or misap])rehen9ion 
and it is 0 nou^;ll that tlio defendant was 
misled. So far however as the present 
case is concerned tlio dofendiint can 
hardly be permitted to take tlie pica of 
estoppel, claiinini' as she docs through 
Jadu, tliron;,di wliose concealed' fraud the 
plaintitr was ke^it in ignorance of his 
real rij^hts. Then aj?ain the essence of 
tlio doctrine is tiiat the defendant 
should have licoii misled; hut wlieii none 
|of the ])artios had any^ idea, at tlic time, 
jf plaintilT*8 ri.qhts to the Government 
promissory notes and the representation 
did not expressly include such li^ihts, it 
is not possible to liold that the defen- 
dant was misled into tliinkinf* that tlio 
plaintiff was ^,Mving up such rij^hts. 

In our opinion the contentions ur^^od 
on hohalf of the appellants cannot suc- 
cec<l. Wo accordinj^ly dismiss tlie ap- 
peal v’itli costs to respondent I only. 
The application not being pressed is ro- 
joctod. 

s . N . / K . K . Ap2)eal (h sin i ssud . 

9. (1892) 20 Cal 290=19 J A 209 (1» C). 
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MfJKKHJI AND llAUTLKY, JJ. 

Sccy. of Statfi — PlahitiiT— Ap[)ellant. 

V. 

Mndhu Sudan Mulhcrjae and others — 
Do f end a n t s — Res pon d e n t s . 

Appeals Nos. '277 of 1928 and 119 to 
121 of 1929, Decided on 20th ^h\y 1932, 
against decree of Ruh- Judge, Rangpur, 
D/- 3rd Docomher 1927. 

(a) Transfer of Property .Act (1882), 
S. 116 — Landlord and tenant — Tenant con- 
tinufng to hold on payment of rent on expiry 
of term is in position of tenant holding over 
and 15 days* notice is sufficient — T, P. Act 
(1882), S. 106. 

When pprsoiiR hold under yearly leases hut on 
Iho expiry of tho term-? thereof continue to hold 
on pa>ment of rent to tlic lessor, their ]>osition 
is of liouniLs holding over and not of trespassers; 
and if IhL-ro are no agreements to tho contrary 
i. c,, as icgards the toriiH of bolding over, or .ns 
to the poiiiid of nolico for flolerniining tho ten- 
ancy, tho learos should, undor S. 110, be legiir- 
dod as being noiowed fioni jnonth to month, 
though rent is being p.iid per jear. 15 d.iys’ 
nntioo ending v ith a month of Lh-' tenancy would 
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bo .sufllcient : 32 Cal 123; AIR 1015 Cal 313 
an 1 18 J C 844, Jief. [P 2G1 C 2J 

(b) Transfer of Property Act (1882 1, S. 106 
— Notice— Addressee described as trespasser 
and more time given than necessary — Notice 
is valid. 

A notice to quit is good notwithstanding that 
the addrosseo is describod therein as a trespasser 
and not as a tfunint, and more time is given 
therein than tho time proscribed : 7 O' J 107 

and A f It 1918 P U 102, llcf. ( P ‘'f.2 C 1 1 

(c) Transfer of Property Act (1882), S. 116 
— “Agreement." 

Tho word “agreement'’ in tho exprc-ssion “an 
agreement to the contrary" moans an agreement 
as to tho terms of holding over: 32 Cal 12.i and 
A I It 1915 Gal 313, IteJ. [P 201 C 2) 

/S’. C. llasak and Nasiin Ali — fur A])- 
pellant. 

Sarat Chandra Hoy Clunrdhunj, 
Kshetra Xuth Ghosc and AJohandra 
Kumar Ghosc— ior Respondents. 

Siirjya Kumar Aicli — hv Deifuty Re- 
gistrar. 

Judgment , — TJieso appeals arise (mi, of 
certain suits whiidi were instituted .by 
the Secretary of State for India in Guiin- 
cil for ejecting tho defendants on scr\ieo 
of notices to([nit. Tlie sails liaving been 
dismissed by the Court bcilow, tbo plain- 
till', tbo Secretary of Stale for India in 
Council, lias ])refun'ed tliese ap|)(‘als. 
Exce])t as regards one of tbc suits wliicb 
Iiasgi\eti rise to A. No. 277 of 192S 
tbo facts of tbo cases are very similar. 
Tn ly.wh of these otlu‘r suits the facts arc^ 
the folbnving : Tlie defendants wore in 
possession of tbeir respective plots for a 
long s('ries of yoai’s under annual leases. 
In 1911 LI 10 plaintilf introduced a form 
of lease designating it as a license lo i‘e- 
eeive wbicli tbe defendants obj(*(ited but 
they were told tbattlio form would makc^ 
lie diri'erence and they would be allowed 
to hold tito plots as they did before under 
the leases. They hold under tbe licenses 
the last of wiiicb expired on )lJst March 
1917. On 1st Juno 1917, tbe plaintilT 
gave tliem notices calling upon them to 
vacate by 31 sb July 1917. 

Tn tho suit in which the facts are spe- 
cial tho original tenant was one Mr. 
Ilea Idler wlio eiiine into ])oss(?ssion under 
an agreemnit ilatod .1893, Flo trans- 
ferred his holding to one .Mrs. Claudius 
in 1900, and she, in her turn, sold it to 
defendant in 190(1. Up to 31st Maicli 
191‘1, this defendant liold undor succes- 
sive yearly leases. .For tho next J^liree 
years he lield undor the annual licenses. 
Notices, as in tlio other case.s, were 
given to him. A further notice was 
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i;ivcn to liijM on TjOth Sopteiiilicr J91H, 
callin;; ii[)on him to viicaio hy tho last 
il}i> ol OutohoL- J91S. 'riie suits, it may 
ho in on tioiuMl liero, wore institiitoil on 
;h(l Tilay 1922, jind liavo lioen disniispod 
mi tJiG ^1*01111(1 that tho noticos {^iven 
\»c‘ro not suniciont. 

'Iho appo.'ils, in our opinion, should he 
(lisinisso*!, thon^li not exactly for tho 
u3:is(m.s wliich tho Suhord inato diul.i^c has 
In 1914 Avlion tlio new forms 
<)1 licenses wcm'o introduced the d*dVn- 
lianls ohjfjcted to aeeojd. tliem. 4’ho 
Suhonlinato .1 udjLio hehi upon tiu' oral 
evidcMK'o and talso a ]<‘I Lci‘ (hiX. D) that 
I he. d<‘rond;iids \V(n o induced to shi»n llio 
iK^w Jiconso (onus on tho K'pit sonlation 
1 ) 1 ' tho A;;ont and tlu‘ Cliii'f IhiidiU'or of 
Iholhiilway tiin.t tlunr j)nsition under 
Mio old 1cas(?s wuuhl not l)(j di.slurliud hy 
I heir sioiiiii.e tlie new Corni.s of liconsrs, 
and tinit theroforo lIjo lii-enscs. oh~ 
l!'»wiod as they wcio iiiidoi ;i misreincseii- 
tation, wi'ro not hindin.!Mm them. 'Plioy 
remained in ()emi[i}d ion and eoiitiniiod 
lo i>a> tludr rents up to .’j I st ''laiodi l‘.U7 
:i ftor wliieJi no lent wjis ji<;(‘epted from 
them. On I Ik’so faef s the Suhoidinato 
4udi;o lield that tho rcljilionsliip hetweeii 
tho parties was u.s of tonanis holdimj 
))ver on tho o\{)iry of yearly leases, and 
so Ss. 1()(> and i HI, T. T. Act, beinj* ap- 
plicable, the tonaneios having ori^jinally 
lieen created for fiiirfiose.s of residence and 
lor hold in;-? shops, tho dofondaiits wore 
entitled to I") days' notice ondiiit? with a 
nM)nth of the tenaneios. Ho was of opi- 
nion however that the notices that were 
■;ivon were not such as arc required ]}y 
s. lot;, T. V. \H. 

It has lioori contonded hoforo us in tlio 
lirst [)la«;o that no not-i(!Os were necessary 
hccause at tho end of each year of tho 
licenses and till another li<3ense was 
issued tho position of tht3 (hd’endanls 
was that of more trospassor.s. No\v tlie 
important provisions in tlio lease hea.rin.i* 
upon this (1 Host ion are that if tho lessee 
desired to continue in occiqiation after 
!li-i ox|)iry<>f tho twelve calendar months 
for wliich tho lease was f?r:iuted ho 
w'ould have to i?ivo lo liays’ notice of 
such intention hoforo tho period of tho 
lease expired fCl. 9), that if no such 
notice is j;ivon or if such notice is j?iven 
Iiutihe lessor is not willing? to grant a 
fre^i lease, tho lessee sliall vacate and 
deliver up fiossession (01. 10), and that 
if within the term tho land is required 
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fur railway purposes the lessee will have 
to vacate on thiee months’ notice 
(Cl. 11). There is also a clause (Cl. 12) 
in tho nature of a penal clause that if 
tho lessee is guilty of hreacJi of any of 
tho sanitary and conservancy rules, tJio 
raihvay will have tho Li{^ld. t<i resume 
posse.ssioii w’ithout any previous notice. 
In tho license tlioro is nt) provisioTi iis 
to notices at all, 1)ug it is provided that 
if on the expiry of the license tlio licen- 
sor is nob willing to purchase the struc- 
tures the licensees would he liound to 
remove them within two calendar montlis 
fiom the determination of tho license 

l'[)on tho evidence on which tho Suh- 
ovdinaio Judge has red'ened wo tliink it 
is ji fair view to take of the situation to 
h4d<l that tho do fondant. -5 accepted tho 
licenses on tho understanding that ilioir 
position as under tho leases would not 
he affected. Their position thcrefriro 
was as of poisons who hold undtu’ yearly 
leases hut on tho c.^fiiry of the terms 
tiieroof w'eri' holding over on ])ayment 
of rent to tho li'ssov. ft may ho ohsoi’- 
ved here that tlu' provision as lo giving 
Id days’ notice of an intention to renew 
WMS uovov enforced in iiracticc. If thoro 
was nothing else to lie taken into con- 
sidoratir)!! and if tho ^J’ransfer (^f Tro- 
jun’ty i\ot ap]>lied to tho case, tlie leases 
on their expiry would under S. lib of 
the Act have to la? legardcd as lajiug 
ronov.cd from month t«) month, thougli 
rent was ])oing j>aid jier year, in view of 
tho jo’ovisions of S. IDb of the Act. The 
word **agi eonumt ’ in ihe exju’e.ssiuii ‘anj 
agiooinont to tlio contrary ” in S. LHij 
ha-. ]>eon hehl to mean an agre'ement as! 
to tho terms of the liohling over: see 
Trot/alcya S'dlh 7fn// v. Sn rat Chan drii 
llancrji ( L) and Gaiinila Chnndni Saha 
V. Dicarlii Naik (2). There having been 
!!•) piMvision in tlie contracts lietweoii 
tlio ]>artics what, if any, sliould In' The 
notice in case I be defoiuiants were Imld- 
ingo\or, Id days’ notice cmling witli a 
month of tlio tenancy w'oubl be net'-cs- 
sary and sunieJont. It has hceu sug- 
gested on heluilf of tho i’i‘Siiondents that 
tho true position w-as tliafc tin defen- 
dants w'oro holding under yearly leases 
coufded witli an implied agreement that 
they would hold over from year to year 
and that thoi‘(3foro they were entitled to 

l. (liiOfi) Cal 
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six nioiifclis' notice. As has been pointed 
out in tlie case of Gohinfla Chandra 
iSaha V. Dioarka Nath (2), this is an in- 
genious attonipt to substitute for a lease 
from year to year a tenancy for one year 
coupled witli an ai,neoin 0 nt to renew it 
from year to year and such a lease would 
in effect he a lease fro)n year to year, 
wliich in view of S. 107 cannot be creat- 
ed except by a roLjistorod instrument: 
see also Moti Ltd Vi Darjcdnig Munici- 
pality (3). 

On the assumption that the Act ap- 
plied and tliat tlioro was notliint* else to 

stand in the way, the next question 

would 1)0 as rei^Mrds tlio sufliciency of 

the notices that \vGro issued. The Sub- 
ordinate J udi^e was of opinion that the 
notices such as they were in this case 
cannot bo looked upon as notices for ter- 
mination of the licenses under S. lOG of 
the Act and so were invalid. lie is not 
very clear as to why ho was of that 
opinion. On oxaminini^ tlio notices care- 
fully wo iind that the followin^^ two 

ohjoctions can conceivably be taken : 
(l) that tlie notices proceeded on the foot- 
ing' tint the defondants were trespassers 
and not lessees or licensees wliose leases 
or licenses were to bo determined by the 
notices; and (2) that instead of lo days 
they gave two months' time. Neither 
of these objections can bo rc^-pirdod as 
well founded. The .ijivcr of a notice is 
jnot hound to admit the poi'son to whom 
jit is tjiven as a tenant; a notice is j4«)od 
Inotwitlistaridinf,^ that the addressee is 
.described t heroin as a trespasser: Bam 
\Charan v. JJaii Charan (i). Nor can it 
he reasonably contended that if two 
.months’ time is given whore only 
days’ time is necessary, that invalidates 
the notice. After all, the ro(iuiremoiits 
of S lOG are very few. Their Lordships 
of the Judicial Committee have observed 
in the case of Tlanhar Banerji v, liavi 
Shasi Boy (o); 

“ Notires to quit tbnuj^li not strictly i\cou- 
ralc or consistent in the statenionU nni bodied in 
them, may still bo good and cHorti ve in law ; 
that the tost of their sufliciency is not what 
they >vould mean to ft stranger ignorant of all 
the f.icts and circumstance.^, touching tho hold- 
ing to which they purport to refer, hut what 
they would mean to tenants presumably conver- 
sant with all tho.sQ facts and circumstances 
and further that they are to be construed not 
S:~(1013) IS 1 G S44. ' 

4. (I908j 7 C L J 107. 

5. A I R lOlR p C 102=43 I C 277=^46 I 
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with a desire to find faulU in them, which would 
render them defective, but to bo considered 
ui r<r.v majis valent qaani per eat." 

But there are two other difliculties in 
tho plaintilf’s way. It appears that 
after tho notices were given fresh licenses 
wore issued in favour of tho defendants. 
These licenses on the face of thorn pur- 
port to run from the date of tho agree- 
ment they oml)ody, e. g., 23rd August 

1917, Kith November 1917, lOtli January 

1918, and so on, all after the dates of 

tho notices and the oxi)iry of tho period 
montioned therein, and on the face of 
them they purport to enure for a period 
of Olio year. But we liavo lieen asked to 
take it that they were intended to he 
licenses for the year cn<ling on tliis 31st 
^larch 1917, and that they were issued 
on tho resiiectivo dates for tile hack 
periods, not havin.g boon timely issued 
for some reason or other. Of this how- 
ever there is no evidence and tho oi\ly 
materials which ai’o /lointed out in sup 
port of this explanation is tluit in Gl. tl 
of tho licenses it isstipulated tho licensee 
would pay the fees, etc., as from tho 1st 
day of April 191G, and in a scJi(.*dule tliu 
(late of expiration of the license is given 
as 31st March 19L7. X.’iub';!' of tlioso 

materials by tbemsohes would, in our 
opinion, conclusively establish tliat tho 
licenses were for tho year which liad 
already expired. The rospomlents, on 
the other hand, say that tho date of 
expiry mentioned in the schedule inean.s 
the date on which tho previous license 
expired. What tho real facts are it is 
not easy to detormino. But these mat- 
ters cannot ho disposed of on more suppo- 
sitiims; there must l)e eviilcnco adduceil 
by the jilaintilf to show liow and whv 
and for wbat period these licenses came 
to 1)0 issued oi- wliat was the nccossity 
for issuing them after the period itself 
was over and after notices to quit had 
already been served. Tlio necessity for 
explaining these matters becomes all tlio 
greater, wliero, as liere, tho plaintiff waits 
for nearly five years iftcr serving tho 
notices to quit and takes no action in 
tho meantime. 

The other difficulty in tho plaintiff’s 
way is created by tho contention which 
was put forward on his behalf in tho 
Court below and was overruled in ^hat 
Court, but has been repeated with ^eat 
force and insistency in this Court. It 
has been urged that'in view of the pro- 
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visions of the Crown Grants Act (15 of 
1895) the provisions of the Transfer of 
Property Act do not apply to Crown 
Grants. The Subordinate .ludj^e has held 
that : 

"there being no spoeisil contract the Crown 
(rrants Act wonUl not apply and thts relation 
hi'lweeii the parties should be governed by the 
provisions oE the Transfer of Property Act.’’ 

The (jiiostion is nut free from difTicultyi 
hut wo do not coiisidor it necessary to 
<lecide it, because on the assumption that 
tlio ]»laintifrs contention is well founded 
llio general law would apply. In no 
view of tlio ciiso can it bo said that Mio 
dofendants were mere trespassers not 
entitled to notice. They were at least 
tenanls hy siin'ciance and so entitled to 
reasonable notui'. llavin.'^' rci^^ard totlie 
fact til at tho defendants liad iiermission 
under their lease' ^ to build siru(*tiin*s «.n 
the land, and tin' leases tlwinsel ves pro- 
vided for thvo('- months’ nntioo within tins 
term, we slmuld tiiink I hat throe months* 
notice would ho fair and roasonahlo. In 
tho above view (j 1‘ tlit? matter we think 
wu must hold that Ike suiis were not 
mairiliiiualilo for want of roasonahlo 
notices to ijuit. Should the i^laintilV 
dosire to ejoiit tlu^ dofendants luiticos 
sii^^ostod above must he ^ivon. 

Th (3 Subordinate Judi^o has dealt with 
a few other jioints and has recorded Ids 
confdusions thereon. A-i ro£^ards tho 
<liiostion whotlier tho nolieos that were 
issued wore jirofierly served his (indini' 
was ill favour of tho jilainlilV. It is not 
uncossary to ^o into this »iuostiou, )>ut 
wo must sav that as rc^^ards the notices 
meant for one of tho defendants there is 
a considerable doubt. On the question 
wliothev the defendants arc ontitlod to 
the prices of tho structures winch ho 
has docidod in favour of tho defendants, 
Ids conclusion as regards the structures 
which have been on the land of tho de- 
fendant ^larlhu Sudan ^Fookorjeo since 
1 lie time of ^^r. lloathor and Mrs. Clau- 
ilius has been dial longed heforo us. Wo 
are of opinion that tlio facts proved in 
tho caso tliongh they do not lead to an 
inforonco of any permanent right on the 
part of tho defendant nor create any 
estoppol iigainst tho plaintiiT are suffi- 
cient to load to tho iiiferonco that the 
saiij^tructuvos wore eroctod and allowed 
to continue with the tacit approval of 
tlio railway authorities. If this ho the 
finding, as in our judgment it should be, 


then he is entitled to compensation under 
Cl. 4 of Mr. Heather's lease (Ex. A). We 
accordingly hold that the plaintiff’s con- 
tention ought not to succeed. The result 
is that the appeals are dismissed with 
costs to tlie respondents, hearing fee 
being assessed at five gold inohurs in 
Appeal No. 277 and at two gold niohurs 
in eacli of tho other appeals, except thoso 
in which there has boon no iippearanco 
on behalf of tho respondents or in which 
the 33o]iuty Registrar’s costs havealready 
been paid. 

l’*.l{.. ILK. Appettia ih nmi , 
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PKAPSON and i\rALLIK, JJ. 

Ahdiil Majid :ind othrn — Defendants 
— Apjiellaiits. 

V. 

Ahdnl Jlaq and others — Plaintiffs 
Respondents. 

Appeal No. ID)? of 3930, Decided on 
25th Fehniavy 1932, against dociee of 
Addl. Dist. Judge, Second Cuurt, Dacca, 
2iSlh Jamuii y 1930. 

Provincial Insolvency Act (1920), S. 4 (3) 
— Order under S. 4 (3) —Subsequent suit to 
declare title to property declared to be sold 
is not governed by Limitation Act (1908), 
Art. 13. 

Ill ;in iijwolvonr'v procerding st.irtcd bv oufi of 
the didcncl.inU, the ptitilioiicr for insolvency 
bud chiinird a certain intfircst in certain ten 
garden shares, Tho insolvency Judge passed an 
ordiT niidcr S. 4 (:i) tbiit the interest of the do- 
fcnd.iiit sliOLiUl behold, ^loie tlian a year after 
this ordiT, plaiutilT who alleged that ibe shares 
wero I)‘jiigl»t with bis money lilod a suit to have 
his title to the ^])ari'.s declared : 

Held', that plaintilPs suit was not oni' to set 
aside the order of the insolvency Jndgo and as 
such it was not haired ny Art. lo, Liiiulation. 
Act. ' iP-!«UCl, a] 

Jiaviendra Cli. ZiJo// — for Appelhiiits. 

Naresh i'h. Hen. Gupta and Bama f^ra- 
SLDDfii Boi Gupta — for Respondents. 

jMalltk.J , — Tho suit that has given 
rise to this second appeal was for dec- 
laration of tho iilaintifT’s title to certain 
tea garden shares. TJie allegations on 
whicli the suit was instituted wore that 
the tea garden shaves liail been pur- 
chased with plaintiff's money and that 
in an insolvency ])roceoding started hy 
one of tho defendants the petitioner for 
insolvency liad claimed a certain in- 
terest in these tea shares, with tho re- 
sult that a cloud liad been thrown on the 
plaintiff’s title to thoso shares. Tho do- 
fence inter alia was that the shares were 
not tho exclusive property of the plain- ^ 
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tiff, but were the property of a firm of 
whicli the plaintiff and the defendants 
wore the partners and that the plain- 
tiff’s suit havin'* been instituted more 
tlnin one year after the order )iad been 
passed by the insolvency Court in ros- 
poct of the shares under S. I, Provincial 
Insolvency Act, the plaintilT's suit was 
haired under Art. 13, ]jiniitation Act. 
.13oth those points taken hy tlio defence 
were found by the Courts holow af*ainst 
the defendants witli tho result tliat the 
suit was decreed in [ilaintilT’s favour. 
The defendants liave appealed to this 
Court. 

On behalf of the appellants it was in 
the first place contended Miat tho lower 
appellate Court was wrong in nob having 
found tliat tho tea garden shares wore 
tho joint property of tho iilaintilf as 
well as of the defendants. The question 
wliether the shares were tlio exclusive 
property of tlio plaintiff or the joint [iro- 
perty of the iilaiutiff as well as of the 
defendants was a question of fact, and 
the learned Additional District .ludgo in 
his^ judgment clearly found tliat tho 
plaintiff was tho sole owner of tho gar- 
den sliares in suit. Tho main conten- 
tion of tlio loarnod advocate for the ap- 
pellants liovvever was on the question of 
limitation. Ills point as would appear 
from what I have stated before was that 
Art. 13, Limitation Act, operated as 
a bar to tho plaintiff’s suit. Wo do 
iHot think that tJiero is much substance 
[in this contention. The plaintiff insti- 
jtuted his suit not to have tho order of 
[tlio insolvency Court, whereby it had 
jsiinply directed tliat the sliares might ho 
sold, sot aside, but to have his title to 
I these shares declared. Tho order which 
jthe insolvency Court passed was no 
Idouht an Grdf3r passed under S. 1, Insol- 
Ivonoy Act. But it was an order passed 
■ not under sub S. (J), but under sub-S. (3) 
of that section. A perusal of 'the order 
passed by the insolvency Judge would 
show that ho did not consider it neces- 
sary to decide the question of title, 
which question was left undecided to bo 
decided by a competent civil Court. 
Having regard to that observation in tho 
order passed hy the insolvency Judge 
and regard being had also to tho fact 
that all that the insolvency Judge 
ordered at the time was to sell tho in- 
terest ef the defendants in the shares 
^ whatever that interest might bo the suit 


brought by the plaintiff was not, in my 
opinion, a suit to have tho order passed 
by the iAsolvency Judge set aside. The 
order which the insolvency Judge passed 
under S. 4, suh-S. (3), Insolvency Act, 
was more for an expeditious disiiosal of 
the assets than any otlior purpose. A 
perusal of sub-S. {3J would show that be- 
fore an imolvciK’y Court passed an order 
to sell an interest, it does not actually 
hold that tho petitioner for insolvency 
has such saleable interest. If the Court' 
has any reason to believe that tho peti-' 
tioner for insolvency has such saleable' 
interest, it can pass an order under sub-; 
S. (3). Art. 13, Limitation Act, could' 
not therefore, in my opinion, stand as a; 
bar to the plaintiff’s suit. 

The only substantial contention iii'ged 
])efore us on behalf of the appellants 
therefore fails. Tho appeal will accord- 
ingly stand dismissed with costs. 

Penrson, J . iigroo. 

K.S. A p pell dism}'i!<e(l . 
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SUIIUAWARDY AND GliAIIAM, JJ. 

Scamuddia MoUa and others — Jffaiii- 
t ill’s — Appellants. 

V. 

M oh (id eh Mon da I and others — Defen- 
dants — Eospondonts. 

Appeal No. 1 21 tjf 1030, Decided ui> 
30tli June 1031, against decree of Addl 
Suh-Jiidge, Khulna, 1) - lOtli July 10‘30‘. 

(a) Bengal Tenancy Act (1885), S. 48 -- 
Applicability of section explained. 

If tho rent is luiN.iblc in kiiul and iii the 
altorn.itivo in money at tho ojiliori of tho ten- 
ant H. 4S is jipplioiildo. l>ul wh(ir(3 the iiltcr- 
nativc money rcnl is recovorablc at tho option 
of the laiidiurd S, 4<^ has no applieilioii. 

[V ‘206 C 1, iij 

Tho relevant portion of a kabnliyat was in 
these words; ‘‘If wo do not deliver paddy (as 
aforesaid) then wc will pay to you within tlie 
said month as value of tho said paddy Tls. 400 
according to the present market rato. If wc 
do not, then you will be entitled to rnali/c 
tho Sfime amicably or by suit with interest 
thereon.” 

Held : that the kabuliyat in this case fixed 
the paddy rent and in default thereof money 
rent ; and cither was to bo payable by tho tenant 
at his option and hence S. 46 applied: 3 10 ‘204, 
Foil; A I H 19-29 Gil 63‘2 and A I li 19‘2G Cal 
9bG, Dint. LP aUG U 1] 

(b) Practice — New point cannot be taken 
in second appeal --Civil P. C. (190S), S.VOO. 

A point which was not taken in any of the 
Courts below cannot be allowed to bo raised in 
second appeal. [P 2GG C 2] 
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(c) Bengal Tenancy Act (1885), S. 48 — 
S, 48 applies even where landlord himself 
is under-raiyat. 

SocLion 48 docs not say of raiyat. hut says that 
the landlord of any under-raiyat cannot recover 
moro than a certain pijrcentiiKC mentioned 
thcrinii. ireucc it applies oven where the land- 
lord hi.'iisclf ii an undcr-rai vat ur.dor a raivat. 

[P 20tl 0 2] 

(d) Bengal Tenancy Act (1885), (as am- 
ended by Act 4 of 1928), S. 48— S. 48 is not 
retrospective. 

Soctioii 4S is not one relating to procedure 
only and has no rctrospoetive force. 

G 2] 

Saraj Kumar Chatter ji — for Appel- 
lants. 

Nagrnrlra Kumar foi' Jiospon- 

(lents. 

Sulirawardi/, J. 'Tiiis is an appeal hy 
(lie lantlloi'ds and arises nut of a suit for 
rent ha^od upon a kabliliyat. It appears 
tluitllie defendants bold a j.iina of ll4 
I ‘i" lias bciiriuiT a rental of Ils. !«*>. They 
let out this jama to the plaintill at a 
rental (d Ifs. and then took a 

sub-loiibc, to deliver J‘i aris of 

[laddy uiiiiually as rent.anri in the aiter- 
nati\e tt) imy Rs. 400 as tbu to'ieo thoivof. 
The main contention of the defendants 
in tlio suit was tliat tlu' plaiiitilTs could 
not recover rent bijubor than what they 
were entitled to under S. IH, Ren. Ten. 
Act, before its anioiidiuent in 102M. 'Pho 
beet ion says: 

“Tho liiiuiloid (»f an luidcr-raiyat holding at a 
money rent shall not he entitled to recover rent 
exceeding tlic rent which lie himself pays hy 
nioie th.in oO per eehl, when Ibe rent juiyahlc 
hy Iho iiinler-i-aiy.it pavabh* under a re,‘;ist.ered 
lease.’’ 

Here the lease is registered and if tlio 
section applies tbe plainliils will bo en- 
titled to get annually Rs. lo-t-0 and 
oO per i-ont of it, tluit is Rs, i22-l4-0, 
as yearly rent from the defendants. Tlic 
trial (lourt held that tho rent was not 
payable in niojiey but in kiiul,iind there- 
in re according to the view expressed in 
some cases hy this Court S. IS (a) had 
no appli(5ation. Tlie lower ai^pollate 
Court on a consideration of tlio kabiiliyafc 
has bold that fi. 4M of the Act applies 
and that the plaintiffs are ncdi entitled 
to recover rent moro than Rs. 
a year. The case really > urns upon the 
.construction of tlio kahuliyat. The law 
Itliat seems to be established from various 
jdecisions on tliis point is that if the rent 
|is j^yable in kind and in tho alternative 
jin money at tho option of the tenant, 
jS. 48 is applicable. But where the al- 
■ternativo money rent is recoverable at 


the option of i he landlord, S. 48 has no 
application. If the interpretation put 
by the learned Subordinate Judge is 
right, tho case is covered by tho decision 
in Ana^ifla Chandra Koy v. Makram 
Alt (l). Tlie relevant portion of th& 
kahuliyat is in these words: 

“If wedo not deliver paddy (as aforesaid) then- 
wc will pay to you within tho .said month as- 
value of tho paid paddy Ks. 400 accordir.g to the 
present market rate If wc do not, ihon you 
will bo cn til led to realize the same amic.ihly or 
by suit with interest thereon.” 

in our opinion tlie Subordinate Judge 
has jilacod the corrocli construction on 
this kahuliyat. it fixes the rent at HI 
iiiin of paddy yearly, but at the same 
time gives tho option to tho tenants to- 
pay Jis. 400 as value of the paddy in- 
stead of the paddy. Tho kahuliyat in 
Anauda CJimidra limfn case (l) nd'errod 
to aljovo was also to the same effect. 
There tho stipubuion was : 

“Wr shall dclivor on iho SOlh Assin every 
year, afjuanlity of 27 inaunds 30 scors of paddy 
at iJjo rale of 3 nisiuiids per kani ot the chukil 
per annum (or) in the ahs-ence theieof a sum of 
Us. 132 on account of tho value of the paddy 
and shall deliver on tho 30lh Tous (.‘very year a 
quantity oi f>9 jiiannds of paddy at the rate of 
4 uiaunds j cr Kaui per annum, and in the ab- 
sence thereof pay si sum of Ks. 11b. sind we shall 
pa> on aceosint of tlie vsilnc of paddy and juto 
Us. 250 si,nd shall Lake receipts.” 

Brett, J., sitting singly held that tho 
intention of ihe l UiintilT in taking the 
kahuliyat was to veali/e a yearly rent of 
Bs. ‘JoO wheMiei jl %vas paid in into and 
paddy or in ciibh as stipulated. The 
conl.nict was tluit a sliaro of tho prcduce 
or its value should he jiaifl ns rent. On 
Lotteis .RatLMit apjunil, Jenkins, C. J., 
agreed that the defendant who was an* 
under-raiyat had the right to pay his 
rent in tlio form of money rent and the 
suit was framed for tlio purpose of ro- 
fovoring the money rent, and that tho 
rights of tiio parties in relation to the 
recovery of that rent must he dcier- 
inined hy reference to S. 48 and that tlio 
limit imposed by tliat section muot bo 
observed. Jn Kovut raddi v. ]\J(nimchini 
J)asi 3 ya (‘j) Iho contract was to the effect 
that in default of payment of paddy, the 
plaintiff' (landlord) would be entitled to 
realize Us. 20 as the price of the paddy 
with damages and costs hy instituting 
suits. 'Mookorji, J.. in distiiigiiisliing 
jinauda Chandra Boy's caso(l) from tho- 
oase in (juestion observed that in tliat 

1. (1909) 3 1 G 204. 

2. A J U 1919 Oil 632=41 I C 373. 
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•case the tenant had tlio option to deliver 
a certain quantity of the produce or in 
the alternative money. But in the case 
before him there was a provision to the 
efTect that if there was any default on 
the part of the tenant, the landlord 
would be entitled to realize a certain 
sum of money as the price of the paddy. 
This only accentuated tlie true position, 
namely, that the rent was payable not 
in cash, but in kind; and the contract 
only prescribed the measure of the 
damages wJiich the landlord could claim 
in the event of default on the part of 
the tenant. 

That case therefore is no authority in 
favour of the appellant. Tliere the con- 
tract w'as for delivery of paddy and the 
landlord was given the option to recover 
the price of the paddy if any default was 
made in pavment of the rent in paddy. 
In Ismail Pramanikw KhetUr Pramnnik 
(3) the facts were din'oront from those 
in the present case. There the defendant 
■executed a usufructuary iiiortgago in 
favour of the plaintilT and took a sub- 
lease from liim of the land for a [)oriod 
of nine years, stipulating to pay Ils. 20 
as rent per year; the rent wliich the 
plaintilT was to pay under the lease in 
favour of the defendant was Jis. ‘2-12-0, 
and there %vas a further stipulation that 
the plaintiff would pay on behalf of 
and in the name of the defendant the 
■rent due to fhe superior landlord. The 
<lefcudant contended that the plaintiff 
-was not entitled to recover Ks. 20 per 
year from the defendant under S. *18, 
Ben. Ton. Act. On a consideration of 
^hose facts it was held tliat the defen- 
dant w^as not an imder-raiyat of the 
plaintilT; hut w'as really a raiyat of the 
superior landlord and had come to an 
arrangement with the plaintiff for the 
payment of the interests due on the 
mortgage made in liis favour by taking 
a lease of the land from tlio 'plaintitf 
who hnj»l the right under the usufruc- 
tuary mortgage to possess it. ft seems 
!to mo that the kabuliyat in this case 
jfixos the paddy rent and in default 
itheroof money rent; either is to bo pay- 
able by the tenant at his option. The 
case therefore comes within the principle 
enunciated in Ananda Chandra Hoy's 
case (l). The view of law taken by 
‘the Subordinate Judge is therefore quite 

correct ^ _ 

. 3. 'a l ii 192C Cai 936=98* I'c' 1015. ' 


It has next been argued that the 
plaintilf was really a mortgagee and that 
therefore ttie principle in Ismail Pra- 
manik v. Khedir Pramanik (3), referred 
to above, does not apply. The defendant 
no doubt said in his pleadings that the 
plaintiff was the mortgagee, that he liad 
deposited the mortgage amount in Court 
anil had paid olf the plaintiff’s dues. On 
tliis point tJio lower appellate Court has 
found that there was no evidence wortli 
the name that the lease by the defendant 
to the plaintilf w'lis in reality a mort- 
gage, and that before the Court there 
was no dispute that the j)laintitf w^as a 
raiyat liolding at a money rent. Tho 
third point urged on l)ehalf of tlic ap- 
pellant is that tho defendant was imt an| 
under-raiyat. But this point was notj 
taken in any of tho Courls below and! 
wo cannot allow it to 1)6 raised hero in- 
second, appeal, hrorn the judgment ofi 
the trial Court it appears that it wars 
assumed and it was the case of botli i>ar- 
ties that tho plaintilT had got raiyati 
right in tdio I'.oliling. Ih’sidcs it is not 
the appellant's case tliat he liad a right 
higher than that of a raiyat. But lie 
says tliat lie may be iin under-raiyat and 
therefore S. 48 would not apply in this 
case. 8. 48 a])plios to tho case of an 
under-raiyat without reference to tho 
status of the landlord, “l -ndor-raiyat” 
has been defined in S. 4 of the Act as a 
tenant holding whetlior immeiliatoly oi' 
mediately under a raiyat, so that oven 
if tho landlord happens t(j iio an under- 
raiyat himself, he must ho liolding under 
a raiyat and the tenant holding under 
him w'ould ho holding mediately under 
a raiyat. 8. '18 does not say of a raiyat 
but says that the landlord of an under-j 
raiyat cannot recover more than a cor-; 
tain percentage mentioned therein. This! 
contention sliould also he overruled. 
Lastly it has been suggested that S. 48 
of tho amended Act sliould apply in this 
case as the judgment of the lower appel- 
late Court was delivered after that Act 
Jiad come into force. It is not necessary, 
to di.scuss tho point, for the judgment of! 
tlio trial Court was delivered before thej 
amendment, and S. 48 is notone relating! 
to procedure only and has no retrospec-! 
tive force. The result is that tho appeal 
is dismissed with costs. V 

Graham, /.—The only point raised in 
the appeal is whether the rent payable 
by the defendant is limited by S. 48 (a), 
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Bon. Ten. Act. The trial Court held that 
it was not so limited and gave a decree 
(or the full amount claimed. On appeal 
that decision has been modified by the 
Additional Subordinate -ludgo, Khulna, 
who held, differing from the Munsif, 
that the plaintiff could not recover rent 
from i;ho defendants at a rate exceeding 
the limit proscribed by S. 4S (a), that is, 
/)0 per cent of tlio rent payable by the 
plaintiff. The rent [)ayable by tlio [dain- 
tiff, according t(j the plaint, was Rupees 
lo-t-O so that the plaintiff could not get 
more than Rs. 22-14-0 as rent. The a])- 
j»cal was decreed accordingly. Tlio main 
argument advanceil on behalf of the ap- 
pellant is tJiat the learned Additional 
Subordbuito .Judge ouglit to have hold 
that S. 4H (a), Hen. 'ren. Act, has no ap- 
plicatidn in this case, as the k.ihuliyat 
■on which the suit was institiitcfl did not 
really ci’oato the relationship of landlord 
iiwd tenant, luif was an aiTangomcnt 
come to between a mortgngor and rnovt^ 
gageo. It is furt.lier contended that Lluiro 
was in reality no dis[)nto liolween the 
parties, that tlnw' stood towards cacli 
other in the relation of morig.igor and 
mortgagee, and that the Court of appeal 
l)olow erred in holding that there was no 
evidoiieo in supiiort of any sucli rela- 
tionship. 

[n my opinion this contention can- 
not ho allowed to ]>r6vail, because it 
is clear I hat no such case was made ho- 
foic the trial Court. If that case was 
relied upon, it certainly ought to liave 
been made ))of()ro the Munsif, since it 
was the c;ise of the defendants through- 
out that S. 4S (a) applied and tin t tlio 
plaintiffs were not entitled to get more 
than .00 per cent as mentioned in that 
section. A translation of the kahuliyat 
has been placed l)eforo ns and there is 
nothing in it w'hicli appears to support 
the case of mortgage which is now 
brought forward on behalf of the appel- 
lants. In my judgment the decision of 
the Court of appeal below is right, and 
I agree with my learned brother that 
this appeal must ))0 dismissed. 

K.S. Appeal disrnfsaed. 
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Mukerti and Guha, JJ. 

Mafizuddi Ahmad Appellant. 

V. 

Narayanganj Central Co^o per alive Sale 
and Supjdy Society, Ltd, and a7wthef — 
Respondents. 

Appeal No. 1.54 of 1931, Decided on 
31st August 1931, against order of Sub- 
Judge, Second Court, Dacca, I)/- 2(lth 
January 1931 . 

(a) Co-operative Societies Act (2 of 1922), 
S. 43, R. 22 (1) — Objection that one of the 
judgment-debtors is not member of societies 
and reference was invalid cannot be taken 
at appellate stage. 

Wjirro an ol)jpctioii was tiilwn not in tlic 
trial Court, hut oidv in tlin appollatn Court, to a 
irforeiK-o nnd«'r R. 1^*2 (1) as bidiig ultra vires in- 
asiuu(‘li as one of tin' parfi(S In the refeivneo was 
iu)t a jiunnber of the .sOL' icty: 

JTclil: that thi‘ ohjertion not li.iving bceuspeci- 
fu-allv l.ikoii ill t}ie stfiteinf-ut of olijeeiions tiled 
h> tin* oilier of the parties, it Was iioL entertain- 
aiile, hecans('* ihe soi loty ha«l no opportunity of 
ini'Jiting ifc by adtlucing eviOence, wbifli was ab- 
sohtWly ncLeir„iry in oiiler tf) de'-lJe t»n the objec- 
tion inasniMi'b as it iii\’<)l\ecl :i di<i>ntc'l question 
of f.n t. [P C 1 1 

(b) Co-operative Societies Act (2 of 1922), 
S. 43, R. 22 (6)— R. 22(6) docs not take away 
jurisdiction of Court to inquire into validity 
of award. 

Knle 22 (iJ) is not meant to take away the juris- 
dietion of an exeL-uting Court to inquire into the 
coinpetenev of the award on the ground of juris- 
diet inn in the s.iine wav as of a decree within the 
limits of A / n 1926 Cal 907 (F B). [P 2()S C 2l 

(c) Co-operative Societies Act (2 of 1922), 
S. 43, R. 22 (1) -K. 22 (1) does not confine 
dispute to membership only. 

Tim terms ol siib H (l), K.‘22, do not conb/io 
the disjmte to sueb as may bo rcfoialde lo niein- 
bor-^bip onlv. rbnivftire a re-feri'iieo to arbitta- 
lion uudor II- 22 (l) by a soi'ii‘l\ on the one 
band and its brokers .m the. other baud is not 
ultra vires A I R l92t Isah and A I R 1923 
Ma^l 4.S1 , Rel on. \V ‘258 G 2] 

Pliani Bhnsan Cliakracarty—iov Ap- 
pellant. 

Atiil Chandra Giipla and Nogendra 
^[(ilh Hnsc— {or Respondents. 

Judgment. -Two persons, Mafixuddin 
Ahmod and Jowadali Khoiidar, oxecufcod 
a security bond in favour of the Nara- 
yaiigunge Central Co operative Sale and 
Supply Society Jitd. in connexion with 
their appointment as brokers for supply- 
ing jute to the society. They having in- 
curred certain liabilities in connexion 
with their work as such brokers, the 
society referred the dispute to the Regis- 
trar of Co-operativo Societies of the 
Dacca Division who appointed an arbi- 
trator in accordance with the provisions 
of R. 22 framed under S. 13, Co-opera- 
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tive Societies Act (2 of 1922). The arbi- 
tniLor niailo an award in the shape of a 
preliminary decree and thereafter in the 
form of a final decree for sale of tlio se- 
cured property. The award beiu^* put 
into execution objections woie entortiil 
by ju(ii,^Tnent-dehtor 1, Mali/.iiddin Ah- 
mad. Tlieso objections wore overruled 
and on that he has appealed. Twoi^rounds 
JuivG been taken in the appeal. 

The first Ki'ound is that the reference 
under K 2*2, suh-li. (1) was ultra vires 
inasmuch as jud^^mont-dchtor 2, Jowad- 
ali, was never a member of ilio Society. 
This objection was not spociiically men- 
tioned in the statement of objections 
tiled by the appellant in the Court be- 
low. It was raised before the Sui>ordi- 
nato rTudj^o who rejected it on two 
i^rounds: first, tiiat tlio aj)pollant was 
pre<dudod from raisin^^ it because Jo wad - 
all liirnself liad not contested the case; 
and second, that the olijection not hav- 
int; been specilicaily taken in the state- 
ment of oiijections filed by the api)ellant 
was not entertainahlo, I'ecause tlio so- 
jciety had no opportunity of meeting* it 
by adducin;^ evidence, wliicli was ahso- 
jlutely necessary in order to decido on 
‘the objection inasmuch as it involved a 
disputed question of fact. The first of 
these ^^rounds is not tenable, hut the 
second is a \ ery reasonable one. We are 
of o[)inion that tlie decision of tlie Sub- 
ordinate Ju'li^o on this point ou^^ht not 
to ho disturbed; the more so, because of 
certain materials to wliicli our attention 
has been drawn and cn which we are 
satisfied tliat the objection has no suh- 
stiinco. 

The second contention ur^ed is that 
the reference was ultra viies inasmuch 
as the dispute was such as it was not h(3t- 
ween tlie socjcty on the one hand and 
tlie two members on the other qua mom- 
bevs, bub only in tiicir capacity as 
brokers, in otlior words, thaT; the dis* 
pute,^iot being of a character referable 
to their memliership but relating to 
transactions which they had entered into 
as brokers, was not one coming witliin 
the purview of the rule which enables 
the society to make a reference Avhich 
may give jurisdiction to the Registrar to 
found the proceedings. An answer to tliis 
contention lias been sought to bo given 
by a reference to sub-R. (0), R. 22 which 
purports to give finality to an awiirrl un- 
^less called in ciuestion by way of an ap- 
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peal within a given time. This sub-rule, 
in our opinion is not meant to take away' 
the jurisdiction of an executing Court to; 
inquire into the competency of theaward 
on the ground of jurisdiction in tlie same 
way as of a deciee which it has to oxo- 
ento and wdthin such narrow limits as. 
have been prescribed by tlie Full J^oneb! 
decision of tliis Court in the case of 
Goni Chanel llaldar v. Prafnlla J\ innar 
lion (1). But the real answer to the con- 
tention, in ouvojiiniou, is that the terms 
of sub-U. (1), U. 22 do not confine tlie 
dispute to such as may lie referable to- 
momborsliii) only. The view wo take is. 
supported by such decisions as Zaynni- 
(litrs lianl', Slicr)/iir Kolaii v. Saha f2) 
and ratha Jiao v. Snhha 

liow (J). The aiipoal in our .judgment 
cannot succeed. Lt is accordingly dis- 
missed. We make no order as tr) costs. 

V.s. Appt?a/ flifi}7iissrd. 

' 1. A I a ‘J07”.S'J 1 C tiS.O (J.'’ iq. . 

‘J. \ I \l r..ih 41S-.-71 1 (J 

S. A I K Mad ■Pnr--72 L C SSS. 
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Nri:KKl{.ll AND OniA, JJ. 

]>haraaidhar Gho.^r --- IMaintilT — Ap- 
pellant. 

V. 

Indraaarayan St aha and “De- 

fendants — Hespomlonts. 

Apireal No. 2S7 of I!>2S, Decided fjii 
Ifitli July 1991, against decieo of Addl. 
Sub-Judge, Alurshidabad, D.'- 17th Janu- 
ary 192'^^. 

(a) Limitation Act (1908), Arts. 66 and 
116 —Application under O. 34, R 6, Civil 
P. C., is governed by Art. 116 — Civil P. C. 
(1908), O. 34, R. 6. 

An iipplii'aijun niidiT O. S4,n.(), Civil J‘. C., 
is governed l'\ Ait. lir» and not 1 m Art. Oti, Lini. 
Act; A I /):'l‘J2G r C -IG, A I Jl IDii!) 

!• C 5G, i:cf. [1* ‘iG'.i (■ 1] 

(b) Limitation Act (1908), S. 20— Payment 
of interest by one brother — Authority to pay 
on behalf of other brother must be proved to 
save limitation as against him. 

Wbeio ii inortg.igc is cxcuntod by two hjoUn;rs 
and the mortgagee reJiL'.-! on u piiyincnc of inlcr- 
cst by one of tlie brothers as saving limitation, 
he mii.'t prove that such brother had anthoritv 
to make tlio p.i>nK’rit on behalf of Iho Alhcr 
hrothcr so as to save limitation as against him 
or his (latter's) sons. [T* 270 C 1] 

Naycali Chandra Sen Gnpia- for IJira^ 
la I Chakravarty and Puma Chandra 
Chatter jee for Sihsaran Sircai — for^Ap- 
pelhint. 

Byomkesh Basu and Narendra Krishna 
Basu — for Respondents. 
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J iidgmcnt. — This is an appeal from a 
decision of tho Additional Subordinate 
Judi'o of J;ori]anii)ur by wliiclithe learn- 
ed fTudge had dismissed the plaintiff's 
application for a decree under 0. 34, 
R. () of tho Code. Tliere were two de- 
fendants in the suit, the mortgagors who 
executed a mortgage in favour of the 
plaintiff in the year 1908. One of these, 
namely, defendant 1, had made a num- 
ber of payments on account of tlie 
mortgage and had made endorsements 
in respect theror)f on tho l)ond stating 
that on account of interest these iiiiiounts 
wore being paid. These payments con- 
tinued right down to the year 1323. On 
10th duly 1920 the plaintiff instituted a 
suit upon tiie mortgage and thoroaftov 
havinj^ obtainotl a decree purchased the 
mortgaged property on lOtli dun-'j 1922 
an<l obtained sale cortilieato thcroCoro 
on 2“)tliduly 1922. Thereafter on 2Uli 
Noveiidior 192 1, tho jdaintitT made the 
applieatiiui under 0. 31, H. () of the 
Code. Tho learned dudgo refused tho 
application in so far as defe idant 1 was 
coricern(3<l u])on the ground that al- 
though tlio said (lofondant had made the 
payments aforesaid the last of those 
payments had l)Oon ujado by him in 
1323 w’hicli was more than throe years 
before tho institution (>r tho suit. Tho 
learned dudge was of o|)inion that in 
view of the fh.’cision of the dudicial 
Committee in the case of Gduean fjal v. 
Khelnwiohan J\l nJni jjahn (l), Art. (>6, 
Inm. Act, apfdied to tho apiilicatiou 
made under tlie said rule. It is true that 
tliere are certain ohsurviitions in tliat 
decision which lend support to tlie 
learned diidge's view. Hut as lias lieon 
pointed out in several ca.sos in this 
Court since that decision was passed, 
amongst whicli may )>o mentioned tlie 
ease of lUdhhaddar Hiiujh v. Tiiidn Sah 
(2), the said observations can hardly ho 
taken as deciding tlie ciuestion as to 
whether it was Art. 67 or Art. J 16 that 
should apply. We arc of opinion that 
having regard to the uniform trend of 
authorities whicli have laid down that 
six years’ limitation provided for in 
Art. 116, fjim. Act applies to tho case, 
the learned Judge’s decision, in so far as 
'defendant 1 is concerned, cannot he sup- 

A I K V C 5(5-“l)5 I C 830=53 1 A 
131=5 Pill riH5 (P C) 

2. A T U 102<» V C 16=05 I 0 820=1 Luck 
215=20 O C 103 (P U). 


ported and must accordingly he set 
aside. 

Defendant son was a minor and 
was represented in this a])peal by his 
mother as his guardian, lie has now ap- 
plied to appear as a major and has been 
allowed to appear as such. As regards 
him tlio learned Judge hold that it had 
not been proved that delondant 1 made 
the payments not only for liimaelf hut 
also on his bchall. The learned advo- 
cate appearing on behalf of the plaintiff 
has drawn our attention to the written 
statement which was filed by defendant 
2'saon in the mortgage suit, in which he 
stated that defendant 1 who was the 
elder hrotlier of his father was the karta 
of tho family of the defendants; that ho 
used to look after all tlie properties of 
the defendants ami tliat with the evil 
object of depriving defendant 2 of his 
properties, defendant 1 colluded witli 
tho plaintiff and got a mortgage deed 
executed by defendant 2 when ho was in 
a drunken state. It has been argued that 
this statement is an admission made by 
defendant 2 s son that defendant 1 was 
the karta of the defendants' family; and 
upon this argument it has been contend- 
ed that it was not necessary for tho 
plain tiff to adduce any evidence for the 
purpose of showing that defendant 1 had 
authority to make tho j)ayment8 on be- 
half of defendant 2’s son. Our atten- 
tion has also been drawn to the objec- 
tion which the son of defendant 2 pro 
ferred to the application for a decree 
under 0. 34, U. 6, and in whicli lie made 
a statement, vide’ para. 2 of the grounds, 
that since tlie death of his father ho had 
been living separately and in separate 
mess from defendant 1. It has been 
argued that from this atatoment it 
sh( uld bo inferred that it was an admis- 
sion or at least an implied admission 
that tho two defendants lived jointly at 
tho time of the death of defendant 2, 
the death of defendant 2 having taken 
place in August 1922. 

It has been argued tliat payment ap- 
pears on tho bond as having been made 
by dofondiint 1 in 1321 when dofendant2 
was alive and which date would he with- 
in six years from the date on which the 
suit was instituted. Wo have consider- 
ed those arguments with care, but we 
are not able to hold that merely liocause 
of those statements, which may ho ex- 
plained upon more grounds than one, it 
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was not the duty of the plaintiff to give 
some definite evidence showing that 
jthere was some authority on the part of 
jdofendant 1 to make the payments on 
•behalf of defendant 2 or of his son. The 
I)le;tdings no doubt are to a certain ex- 
tent at variance with the evidence which 
the son of defendant 2 has adduced in 
the present case that his father was 
separate in mess from defendant I ever 
since 1314. That statement may or 
may not ho correct. The learned .fudgo’s 
argument that there were two mortgage 
deeds wljich showed that the two de- 
fendants were nut joint is also not 
very convincing in the face of the fact 
the those documents came into existence 
after the date of the payment to which 
wo have referred. It is also true that 
defendant 1 was allowed to a certain 
extent to act on hehalf of defendant 2 
in matters of execution of mortgage, tak- 
ing of loan and things of that sort. But 
Itheso circumstances do not necessarily 
mean that in the matter of payments 
which defendant i made and which 
would operate as acknowledgment of the 
debt, ho had any authority to make such 
Ipayments on behalf of defendant 2. For 
tliese reasons we are of opinion that in 
so far as the learned Judge dismissed 
the application for a decree under 0. 34, 
B. G of the Code as against defendant 
2’s son ho was right. 

The result is that in our opinion the 
appeal is allowed in part. The decree 
of the Icrarned Judge dismissing the ap- 
plication as against defendant 1 should 
bo set aside and in lieu thereof a decree 
should be passed under 0. 31, B. G of 
the Code in the usual terms as against 
the said defendant only. The decree of 
the learned Judge iu other respects will 
stand. No order is made as to costs. 

K.S. Oriler iinronlingly. 
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MCTKIjIRJI and BAUTLFA’, JJ. 

Gorachand Barhal and Plain- 

tiffs —Appellants. 

V. 

Mohitlirishfia Kundu and others — De- 
fendants — Bespondents. 

Appeal No. G8 of 1929, Decided on Ist 
June 1932, against decree of Third Sub- 
Judge, 24 Parganas, D/- 9th November 
1927. 
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(a) Bengal Ceis Act (9 of 1880), Ss. 41 (2) 
and 34 — Basis of calculation is valuation roll 
and not rent actually paid. 

The valuation -roll, until the roll is altered by 
the roveuiio authorities, must be accepted as the 
basis of calculation for the delormination of the 
cess actually payable by a tenure-holder and not 
the rout actually payable by the tenure-holder 
for the tenure. [P 270 0 2; P 271 C 1] 

(b) Bengal Cess Act (9 of 1880), S. 37 — 
Rent varying — Superior tenure holder must 
proceed under S. 37. 

Where the rent of a toiiure varies so ns to 
affect the liability to payment of ross as brl- 
ween the tenure-holder and his superior the 
latter should proceed under S. 37 of the Act and 
have the vahiatiun in the valuation roll altered. 

[P 271 0 1] 

Bi jankamar Mukerji and Manilal 
Bhaliacharjya — for Aj)pellants. 

Judgment, — This appeal is against the 
decision of tho lower Court as* to tlie 
amount of cesses payable by tho res- 
pondents. Tho material facts are tluifc 
the latter hold a tenure under tho 
plaintilT-appollants, tlio area of whicli 
was found, on measurement, in the year 
1893, to be 2,102 bighas. The rent of 
this tenure was fixed at Bs. 1,511 in ac- 
cordance with tho terms of tho contract 
bet ween tho parties ; and, in tho valu- 
ation-roll prepared under tlio Cess Act, 
the annual value of tlio tenure is en- 
tered as Bs. 3,913, and tlio rental as 
Bs. 1,511. 

In 1911, the defendants, respondents 
here, sued for abatement of rent on the 
footing that a large area of tbo tenure 
had diluviatod. The suit was carried to 
tho Privy Council, and in i 922 a decree was 
passed under whic.h the rent, was reduced 
to Bs. 1,250-10-8-1/4. Plaintiffs have 
now claimed arreaisof rent and cesses 
for tho years 1329 to 1332 B. S. at this 
rate of Bs. 1,250 odd, hut allowed a de- 
duction under S. 41, Cl. (2), Cess Act, on 
the basis of that figure, and not on tho 
basis of tho figure, Bs. 1,511, wliich is 
actually shown in the cess valuation- 
roll. The practical result is that they 
claimed from the defendants Bs. 205-4-181 
as cess, instead of Bs. 197-0-0, theamount 
payable according to tho figures given in 
tho valuation-roll. Tlio Subordinate 
Judge has held that they are entitled to 
recover only the smaller amount. He{ 
has said in effect that tho Courts cannot 
go beyond the valuation-roll, and tl^at, 
until that roll is altered by the revenue 
authorities, it must be accoptod as tho 
basis of calculation for the determina- 
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tion of the cess actually payable. Hence 
ifcho present appeal. 

The question is one of first impression, 
and it is conceded that there is no 
authority to guide us. The actual word- 
ing of S. 41 (2), Cess Act, is that the 
tenure holder pays tlie entire amount of 
coss calculated on the annual value of 
the tenure, less a deduction to ho calcu- 
lated at ono half the cess rate for every 
rupee of the rent payable by him for 
such tenure. At first sight it might 
seem that tliis means the rent actually 
payable for the tenure, irrespective of 
what is stated in the valuation-roll, and 
that there is a certain amount of inequity 
involved in allowing a deduction on tlic 
rent given in tho valuation-roll, when a 
smaller amount is really payable or actu- 
ally i>akl. But a caroful reading of the 
provisions of the Act seems to iis to indi- 
cate that its policy is to ap[)ortion the 
liOihilitios of the various parties on tho 
basis of the valuation-rDll, and that the 
superior is merely a conduit-pipe through 
whicli tlie contribution of the inferior 
ultimately passes to tlie frovernment. 
Tho annual valiio of an estate or tenure 
is ascertained eitlier on the returns made 
by tlie parti('.s themselves or arbitrarily 
by tho Collector, and it is tlie duty of 
the latter, under S. 31 of the Act, to note 
tho amount of revenue on which tho de- 
duction specified in S. 41 is to be calcu- 
latod. Similarly, it is the duty of tlio 
owner of tlio estate to make a return of 
the tenuro-holdors under him, and of tho 
rents which tliey pay. On tho basis of 
tliat return, tlio deduction allowable 
under S. 41 (2) of the Act is entered in 
jtbe valuation-roll. Where tho vent of a 
itenuro varies, as it lias done in tliis c.ase, 
so as to affect tho liability to payment 
lof C 0 S 3 as lietweeu the tenure-holdor and 
4iis superior, it is open to the latter to 
iprocecd undor S. 37 of the Act and have 
Ithe valuation altered. Wliere, as in this 
case, tho area of tho tenure has decreased 
since its incoiition, its valuation presum- 
ably alters as well as tho rent payable 
by the tenure-holder. 

Since the liability to pnv cess, as bet- 
ween landlord and tenure- holder, de- 
pends as much on the valuation of the 
tenure as on the rent payable for it, we 
are of opinion that, so long as the annual 
valie remains unchanged, tho cess pay- 
able by tho holder of the estate remains 
unaltered. A part of that cess he re- 
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alizes from tho tenure-holder under 
S. 41 (2), but to allow him to increase* 
the tenure-holder's contribution when 
the rent but not the valuation alters ig> 
to enable him to make an indirect profit 
in contravention of the principles of as- 
sessment on which the valuation-roll i» 
b'ased. The roll itself suggests that this 
view is the correct view. Col. 4 is 
lieaded : 

"Rovonuc or rent ur cbaukular Ux on which 
abatement is to bo allowed under S. 41," 

Tn this column tho rental liguro is 
given as Ks. 1,-0 LI. We think the Sub- 
ordinate Judge has taken tho right view 
of the matter and we, accordingly, dis- 
miss this api)oal. There lias been no ap-. 
pearanco for tho respondents and there 
will be no order as to costs. 

Ji.K. Appeal diamisHcd, 
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MUKlilt.lI AND Gl:iia, JJ. 

llari Bhajan Dan Sadhu Mohanto — 
Plaintiff — Appellant. 

V. 

Ganapathi Dan Goswami and others — 
Defendants — Kespondents. 

Appeals Nos. 2\H) and 343 of 1928, De- 
cided oil ‘27th July 193], against decree 
of Sub-Judge, Murshidabad, D/- illst 
Marcli 1928.’ 

Civil P. C. (1908), O. 6, R. IT—Applica- 
tion for leave to amend plaint after trial andl 
decifion for review — When can be allowed 
pointed. 

An application for leavo to amend the plaint 
after tho trial and ducision of tho ca.sG can be 
allowed provided the amendment which tho 
plaiutill asks for will not inatori.ally alter the 
complexion of tho case or a new cause of action 
w'ill not. thereby be substituted or any iucon.si8- 
tent title will not bo in the issue or the new 
case will not in* any way be aiU.igonistie to the 
old CMC, and provided the Court is sati.sded that 
the phiintiiT is not acting mala fide and that the 
injury done to the defendant can be compensa- 
ted for by costws or otherwise: A IB 10*22 PC? 
210 and Tilihsley v. Harper (1H78) 10 Ch D 
'60S; lief. [P 274 C 1] 

Urukraindas Chakravarty and Uan,lcim 
Ch. for Appellant. 

Gunada Ch. Sen, Bircndra K.De, 
S. 0. Bose, and Narendnt KrisJnia Bose 
— for Respondents. 

JiidginenL — Those two appeals have 
arisen out of two Suits No. 422 of 1922 
and No. 293 of 1924, instituted by one 
Sitaram Das and one H.ari bhajan Das, 
respectively, for succession to the Ma- 
hantship of an Akhra known as the Bara. 
Digambar Akhra, situate at village Debi- 
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pur in the district of Murshidahad. 
Mahant ]51iaf|\van Das was its last 
malianfc. lie died on 19th Baisakh 1329 
(2nd March 1922). No successor to tho 
niahantship l)eing apparent, tho policse 
appeared on tho scone and took charj»e 
of the luovoablos and eventually an 
intestacy and escheat case was started 
in the Court of the District Judge. One 
Lakshmi Narain Das, amongst othors» 
put in a claim alleging that ho was en- 
titled to succeed to tlio deceased mahant 
•and that ho liad lent money to liim 
shortly before ho died, and further tliat 
since his death ho had been performing 
the slieba and puja of the idols in tho 
Akhra and was in possession of all its 
properties. lie also applied to the 
Magistrate praying tliat the properties 
might remain in his possession so long 
as the rights of the rival claimants were 
not determined by a competent Court. 
On 0th July 1922 Sitaram Das insti- 
tuted Suit No. 122 and in that suit 
Ijakshmi Narain Das was ai)pointed 
receiver on a security of Ks. 2,o00. Suit 
No, 293 was instituted l)y naril)hajan 
Das on 27th September 1932, tlio plaint 
being registered under 0. 33, 11. 3, Civil 
r.C., on 22nd July 1924. Tho suits wore 
tried together and were both dismissed. 
Ilarihhajan Das has preferred F. A. No. 
290 of 1928 and Sitaram Das P. A. No 
343 of 1928. 

/I. No. 290 of 1928.— Appeal No. 290 
will 1)0 dealt with iirst. (After discus- 
sing tho evidence in tliis case, tho appeal 
was dismissed on facts and tho judgment 
proceeded.) 

F. A. No. 313 of 1928, — Tho plaintiff 
Sitaram Das claimed to succeed to Bhag- 
wan Das on tho allegation that ho was 
spiritual cousin to the latter in the 
second degree. Tho following genealogy 
represents the case that lie made: 

ICeshab Das 


Sriram Das Kiinliiir Das 

Daldco Das (romoti Das 

Bbagwan Das iSituraiii Das 

llo alleged that the right to succeed 

to tho mahantship of tho Akhra and 

tho shobaitship of the die ties installed 
there is governed by the relationship 
nstablisliod by initiation by mantra. lie 
alleged that there was no other person, 
at any rate no other Brahamin, who had 


mantra relationship with Bhagwan Das 
excepting himself. Ho allegod also that 
ho was initiated by mantra by Gomnti 
Das whose name appears in the table 
above. In his ovidonco he deposed 
that lie had not seen Kanhar Das, 
the Guru of Gomoti Das; hut had 
hoard about him from the latter and 
also from Bhagwan Das, and had also 
hoard his name pronounced at the time 
of tlie annual Sriidh. He examined a num- 
ber of witnesses to support this gene- 
alogy. (After mentioning tho witnesses 
examined and their evidence tho judg- 
ment prociiedod). The Subordinate 
Judge upon the evidence before him 
found Bx. 4 to ho a forgery and hold tliat 
the witnesses examined in support of the 
genealogy set up on helialf of the plain- 
tilT'^wrts not trustworthy, and that on 
the other Iiand tho contents of a will 
which Gomoti Das made would point to 
tlio plaintiff not having boon a Guruhluii 
of Bhagwan Das. On those findings lie 
dismissed tho iilaintiff’s suit. After tlio 
trial and decision of the case, the jilaiii- 
tilT ])iit in an apjilication for review, put- 
ting forward tlio following genealogy as 
having lieen gfitliorcd by him frtim some 
old rlocumonts as regards tho gcnuinoncss 
of whir.h no question could arise and 
which ho alleged had been recently dis- 
covered by him. This application was 
rejectod : 

D.iniodar Das 


I 

Koslisib D.^s 


Sliant.i D,i.- 


Srifam D,ih Kanbur Das 

J3cald(*o DiiH (Joiiioti T^as 

I 

Bbagwan Das Sitaram Das 

In those circumstances tho plaintiff as 
appellant in this apyieal has asked for 
leave to amend his plaint hy inserting 
therein the above genealogy and for an 
order for further trial of the suit there- 
after. Before considering the question 
whether the plaintiff’s prayer should bo 
granted it is necessary to see whether 
defendant 1 has succeeded in showing 
that he has any title to the mahantship, 
for if he has done so it would be unjust 
to allow the plaintiff to fight him on an 
altered case a second time and tho jilain- 
tiff*s prayer must bo refused on that 
ground alone. His case was that Ke'^hiih 
Das was a mantra disciple while one 
Mukunda Das was a pupil disciple of 
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Swarup Das and that the two disoiples 
agreed between themselves that they 
would succeed to OcOich other generation 
after generation, in the absence of a 
mantra disciple, and in support of this 
agreement he produced a documeht Ex. 
D. The Subordinate Judge has found 
this document to be a forgery and the 
story of the agreement to be false. We 
have examined the document itself and 
the reasons upon which the Subordinate 
Judge has come to this conclusion and 
we are in entire agreement with his opi- 
nion. It has not been suggested that 
but for this agreement or but for the ab- 
sence of a mantra disciple defendant 1 
who is a pupil disciple only can have any 
claim. The Subordinate Judge found 
further 'that defendant 1 is a Nimayat 
Baisna^^ and not a Ramyot Baisnav like 
Bhagwan Das and in that view observed: 

“The plaintiH wiis of tho sanio community, 
and tho late Rhagwan D:ik a member of the 
same community with him could claim to suc- 
cood to him in proferonco Lo dcfondaiit 1 who 
was not of tho same community with him." 

With this linding and observation 
however we do not agree ; wo think tho 
materials in support of them are not 
sulliciont for holding that defendant I is 
not a Ramayet but a Nimayet Baisnav. 
Even then defendant 1 will have to 
establish that there is no mantra disciple 
of Bhagwan Das and that he liiraself is a 
pupil disciple of tho same Swarup Das 
who was the Guru of Keshab Das. This 
thoroforo is not a case in which defon- 
<lant 1 has established his own claim to 
the mahantbhip. If therefore he is to 
remain in possession, ho will do so be- 
cause anybody has not yet succeeded to 
prove a title thereto. Tho plaintifT, on 
the other hand, supported his claim by 
false evidence, oral and documentary, 
and this by itself should make us feel 
extremely unwilling to allow him an op- 
portunity to amend his pleading. We 
have accordingly considered with care 
and not without some anxiety whether 
such leave should be granted. The plain- 
tiff claimed to be a mantra disciple of 
(lomoti Das and this he has succeeded in 
proving. 

He has also proved that Gomoti Das 
was a mantra disciple of Kanhar Das, 
wliich was his case. The falsity of his 
defence lay only in his attempt to con- 
nect Kanhar Das with Keshab Das. He 
alleged that Kanhar Das was a mantra 
disciple of Keshab Das; whereas what he 
1933 0/35 A 36 
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wants now to show is that Keshab Das 
and Kanhar Das were spiritually related 
in a different way, namely, that Keshab 
Das, spiritual Guru, was one Swarup Das 
who himself was a mantra disciple of 
Damodar Das and that Swarup Das .bad 
another mantra disciple named Shanta 
Das, and Shanta Das’ mantra disciple 
was Kanhar Das. The documents which 
he now wants to rely on are unimpoach- 
able and they do contain these names as 
so related. Whether the identity of these 
persons will be established or not is a 
different matter. The adverse inference 
which the Subordinate Judge has drawn 
from the contents of the will of Gomoti 
Das, in our opinion, does not necessarily 
follow and so is not a sound one. In 
these circumstances it is not possible to 
hold that the amendment which tho 
plaintiff asks for will materially alter 
the complexion of tho case, or that a new 
cause of action v{ili thereby be substi- 
tuted or that any inconsistent title will 
be in issue, or that the new case will in 
any way be antagonistic to the old one. 
After all, as the Judicial Committee 
pointed out in the case of Ma Sliwe Mya 
V. Moung Mo Anaung (l) : 

“ All rules of Court are nothing but provisions 
intended to secure the proper administration of 
justice and it is therefore essential that they 
should be made to serve and be subordinate to 
that purpose, so that full powers of amendmeiit 
must be enjoyed and should always bo liberally 
exercised.” 

The question how far the conduct of a 
party, such as there has been of tho 
plaintiff in tliis case, should disentitle 
him to leave to amend his pleadings is 
one on which there is and can bo- but 
little authority. Two of the Judges who 
wore most liberal in granting such leave 
were Bramwoll, L. J., and Bowen, L. J., 
Bramwell, Li. J., in TUdeslcy v. Harper 
(2), said : 

“ My practice has always been to give leave to 
amend unless 1 have been satisfied that the party 
applying was acting mala iido or that by his 
blunder ho has done some injury to his oppo- 
nent which could not bo compensated for by costs 
or otherwise.” 

Bowen, L. J., in Cropper v. Smith (3), 
said : 

“ It does not seam to me material to consider 
whether the mistake of judgment was accidental 
or not, if not intended to overreach. Thoro is 

1. A I R 1922 P 0 249=18 I A 214 = 48 Cal 

832=03 I C 914 (P C). 

2. (1878) 10 Ch D393 = 48 L J Cli 496 = 

L T 662=27 W R 249. 

3. (P.d4) 26 Ch D 710=£3 L J Ch 891 = 61 

L T 733=33 W R 60. 
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no rule that only steps or accidental errors are 

to be corrected 1 reserve to myself the 

right to consider how a case should be dealt with 
where there has not been merely a mistake but 
an attempt to mislead. I do not see here any 
attempt to mislead." 

These observations would seem to sug- 
gest that if a false defence is deliberately 
taken up and persisted in, leave to amend 
should not be granted. And that must 
he so, for no Court would be justi6ed in 
exercising its discretion, however wide a 
discretion it might have, which may en- 
courage perjury or forgery by letting the 
party feel assured that however unclean 
his conduct may bo, the discretion will 
ultimately he used in his favour. But 
t]\e present case is exceptional in its fea- 
tures : the falsity of the claim does not 
extend to the whole of the title that 
was set up but was only confined to one 
particular link in the entire chain, and 
defendant 1 can hardly complain of the 
perjury and forgery that ho had to com- 
bat with fordie readily mot them with a 
forgery very cleverly contrived. Bear- 
ing in mind the object of the legislature 
in enacting 0. 6, R. 17 of the Code and 
considering all the facts and circum- 
stances of the case, wo think there is 
more in favour of the plaintiff than 
against him and that it would be more 
in furtherance of justice if we allowed 
the amendment than otherwise. Such 
leave however should be dependent on 
the payment by the plaintiff to defen- 
dant 1 of all costs in the litigation with- 
in four months from today. 

The result is that we allow the appeal 
and the application filed by the plaintiff 
and direct that if within four months 
from today he pays to defendant 1 the 
entire costs as detailed in the decrees of 
the Court below and of this Court the 
decree of the Court below will be set 
aside and he will be allowed to amend 
his plaint but only to the extent of put- 
ting in the genealogy now put forward by 
him and of such alteration in his plead- 
ings a/s may be consequential upon it. 
On the amendment being made notice 
thereof will be given to defendant 1 who 
will be allowed to put in a fresh defence 
should be consider it necessary to do so. 
Proper issues will thereafter be framed 
and the suit will be tried afresh. Defen- 
dants 2 and .3 will no longer be treated 
as parties to the suit. If the order as 
regards the payment of costs is not com- 
plied with, this appeal will stand dis- 


missed with costs to defendant 1. The 
cross-objection is dismissed without 
coats. 

K.S. ^ Order accordingly . 
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Roy, J. 

Tarunanganath Banerji — Plaintiff. 

v. 

Premnaraya^ilal Raizada — Defen- 
dant. 

Original Civil Suit No. 930 of 1928, 
Decided on 1 9th May 1932. 

(a) Decree — Setting aside — Falsity of claim 
or perjured evidence is no ground. 

The more fact that the claim, on which the 
prior decree has hecn parsed, iw a fahe claim or 
that the decree had been obtained on perjured 
evidence is no ground for melting aside a decree ; 
A I /i V 27 CnI H4, M nw. ( P 270 U 2] 

« (b) Civil P. C. (1908), O. 9. R 13~Plain- 
tiff giving wrong address of defendant, but 
taking no part in service of summons — Ser- 
vice is not deliberately suppressed nor is 
decree obtained by fraud — Decree, setting 
aside, Fraud. 

If a plaintiff in an action gives a wrong ad- 
dress of the defendant and takes no part in ser- 
ving the summons on the defendant, the giving 
of the wrong address iiself would not prevent 
the defendant from appearing before the Court 
to defend the su't and the plaintiff cannot bo 
charged with having deliberately suppressed the 
service of summons or having obtained the decree 
by fraud, even though bo may have had some 
cause for suspecting that the service effected ou 
the defondanL at the add re.s.s given by him might 
not have beeu good service: 21 Cal 612, Ilel on. 

[1*277 0 1,2] 

(c) Civil P. C. (1908), S. 20— Suit to de- 
clare decree as void. 

A suit to declare that a decree is void being 
obtained by fraud can be entertained by a Court 
to which the decree is transferred for execution: 

A I li l'J23 Cal 425 and 39 All 607, hel on 

[1* 277 C 2] 

J, C. Tlazra and S. P. N ookerjee - ior 
Plaintiff. 

Anin Sen — for Defendant. 

Judgment.— The jdaintiff in this case 
sues for a declaration that the ox i)arte 
decree, dated the 2L5t day of June 1927, 
and made in Suit No. 2748 of 1928, of the 
Court of Small Causes, Nagpur, is in- 
operative and not binding on him, and 
for an order that the said decree should 
be set aside. He further claims a sum 
of Rs. 5,000 as damages suffered by him 
by reason of bis arrest in execution of 
that decree. The plaintiff is a pleader 
of the District Court of Alipore and 
ordinarily resides at No. 107/1, Mechua- 
bazar Street. From Ist February 1<326, 
to 18th June 1926 the plaintiff was em- 
ployed as a manager of the International 
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Commercial Co., Ltd., which had its 
oflice at No. 84-A, Clive Street, in Cal- 
cutta. On 7th May 1926 the plaintiff, 
as manager of the company, had, by a 
letter addressed to the defendant, ap- 
pointed him the agent of the company at 
Nagpur, on a monthly remuneration of 
Ils. 50 from 10th May 1920. 

On 21st March 1928 the plaintiff was 
arrested in Calcutta, by a bailiif of the 
Calcutta Court of Small Causes, in exe- 
cution of a decree passed against him by 
the Court of Small Causes, Nagpur, on 
21st June 1927. On tlie same day the 
plaintiff was released, on his depositing 
with the Kogistrar of the Court of Small 
Causes, Calcutta, a sum of Es. 250, under 
protest.^ In hi.s plaint, tlio plaintiff has 
alleged that ]je was not served witli any 
writ of«summnns in the Nagpur suit, nor 
had he any knowledge of the institution 
of the suit and ho makes the caso that 
the decrca in the Nagi)ur suit was fraudu- 
lently obtained by the defendant on 
certain false ropresonfcations, namely : 
(a) that it was tlio pJaintilf wi:o had ap- 
pointed tho defendant manager of tho 
company, whereas, in fact, as the defen- 
dant know, tlie ])laintilT merely acted as 
an agent of tlie International Commer- 
cial Co., Ltd., in the matter of the ap- 
pointment ; (b) the defendant had been 
appointed manager of the company at 
Nag])ur, wljeroas lie Jiad lieen meroly ap- 
pointed an agent of tho company ; and 
(c) a snin of Ha. 500 Jiad been ])aid to 
tho company by tJio defendant as and by 
way of doiiosit, whereas Its. 300 only 
had been paid, and that for the purpose 
of investing in shares of tho company. 
The plaintiff further alleged that tho 
service of the writ of summons w^as 
fraudulently suppressed by the defendant 
and no notice was served on the plaintiff 
prior to his arrest. 

The plaintiff’s case is that the defen- 
dant had knowingly given a false address 
of tlio plaintiff in tho Nagpur Court and 
had falsely stated in the Nagpur plaint 
that notice of termination of the defen- 
dant’s services was given to tho plaintiff 
on 2r)th August 3926. The plaintiff com- 
plains that the defendant had fraudu- 
lently procured his arrest in execution 
of the decree by making false allegations 
in a petition filed by the defendant in 
thof Court of Small Causes, Calcutta, 
dated 20th March 1928, to the effeot that 
tho plaintiiL bad delayed payment and 
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was about to leave the jurisdiction of the 
Court of Small Causes, Calcutta, to avoid 
the execution of the decree. 

In para. 1 of the written statement, 
the defendant denies all the allegations 
contained in the plaint. He then goes 
on to say that he had no knowledge 
that the plaintiff ordinarily resided at 
No. 107/1, Mechuaba/ar Street, Cal- 
cutta, and that the only address of the 
plaintiff known to the defendant at the 
time when he instituted the suit in the 
Court of Small Causes, Nagpur, was that 
of tho plaintiff’s place of business at 
84-A, Clive Street. He denies tiiat the 
plaintiff was really an employee in the 
International Commercial Go., Ltd., or 
tiiat liis services were dispensed with on 
18th June 1926, or that after that date 
tlie plaintiff ceased to have any con- 
nexion with tho said corporation or its 
affairs. The defendant’s case is that tbo 
idaintiff had represented to him that the 
plaintiff was the principal and all in all 
of the company, that the plaintiff had 
induced tho defendant to enter into a 
contract of service with the plaintiff in 
his individual capacity, and on falsa 
pretexts had led the defendant to part 
with lls. 500 an tho understanding tliab 
the money would be refunded on the 
termination of tho defendant's servicts. 
Tho defendant alleged that lie gave a 
notice to the plaintiff on 2(5th August 
1926, signifying his intention not to 
servo the plaintiff any longer and de- 
manding the return of the Es. 500. As 
the plaintiff failed to pay tho defendant's 
dues ill spite of repeated demands, the 
defendant was, on 10th October 1926, 
compelled to file a suit in the Court of 
Small Causes, Nagpur, for the recovery 
of Es. 632-3-0 due from the plaintiff. 
He asserted that tho summons in the suit 
was duly served on tho plaintiff and ho 
denied that the decree had been obtained 
by fraud. 

After tho passing of the decree and in 
March 1928 tho defendant alleges he 
carno from Nagpur and saw the plaintiff 
several times in Calcutta and asked him 
to pay off the decretal amount which the 
plaintiff had promised to pay, ^\hile at 
Calcutta, in March 1928, the defendant 
learnt that the plaintiff was going to 
leave the jurisdiction of the Court of 
Small Causes, Calcutta, and the defen- 
dant bona iide took steps to execute the 
decree wliicli had been sent to the Court 
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of Small Causes, Calcutta, for execution, to the suit, was returned unservecl 


The defendant denies that he had been 
guilty of any wrongful conduct in taking 
steps in execution. The defendant has 
submitted that this Court has no juris- 
diction to entertain this suit. On these 
pleadings certain issues were submitted 
and accepted on behalf of the parties, 
which I need not set out here. 

The main questions for determination 
are whether the decree passed on 21st 
Juno 1927 was obtained by fraud and 
whether this Court has jurisdiction to 
try this suit. Learned counsel on behalf 
of the plaintiff has sought to attack the 
decree, broadly speaking, on the grounds: 
(a) that the claim against the plaintiff 
in the Nagpur suit was a false claim 
founded on false allegations and the de- 
fendaiit knew that he had no cause of 
action against the plaintiff; and (b) that 
the defendant had fraudulently sup- 
pressed the service of the writ of sum- 
mons and had knowingly given a false 
address to the Nagpur Court for service 
of the writ on the plaintiff. (His Lord- 
ship after considering the oral evidence 
which was not satisfactory proceeded 
to consider the documentary evidence.) 
The plaintiff has tendered a certi- 
fied copy of the plaint and the order 
sheet in the Nagpur suit as also a 
certified 6opy of ths writ of summons 
alleged to have been served on the plain- 
tiff. An examination of the plaint sliows 
that there wore two defendants in the 
Nagpur suit: (l) The Managing Director, 
the International Commercial Co. Ltd., 
84/A, Clive Street, Calcutta, (2) T. N. 
Banerji, Manager of defendant 1; and 
the claim was for the recovery of a sum 
of lls. G32-3, details of which were given. 
No separate address was given of defen- 
dant 2 in the plaint. 

The writ of summons which was issued 
was addressed to T. N. Banerji, c/o The 
International Commercial Co, Jjtd., 84/A, 
Glivq Street, Calcutta. On the back of 
the writ there is an endorsement by the 
bailiff of the Court of Small Causes, 
Calcutta, to the effect that on 27th 
Novombor 1926, he served tlie summons 
on tlio defendant’s assistant, wlio ac- 
cepted service but refused to sign the 
original, at No. 84/A, Clive Street, Cal- 
cutta. It is rather difficult to understand 
how, wlion the evidence sliows that tlio 
writ against the Managing Director of 
the company, who was defendant 1 


on 19th November, with a report that 
the business of the company had been 
closed, there could have been any service 
of the writ on Banerji at the office of the 
company. The order sheet makes it 
clear that, on 1 1th February 1927, the 
present defendant had taken time to 
make inquiries with regard to the com- 
pany and that a fresh summons was 
taken out for service on defendant 1 in 
the Nagpur suit on 10th March 1927, 
which was made returnable on 21st 
June 1927, On 2l8t June 1927, the plain- 
tiff gave up his claim against defendant 
1 and obtained an ex parte decree against 
Banerji. (Ilis Lordship then discussed 
the merits of the Nagpur suit and pro- 
ceeded). Witli regard to the question as 
to whether the defendant know the 
plaintiff’s residential address at the time 
when he instituted his suit in the 
Nagpur Court, T must say I am unable to 
accept Banerji’s story that the defendant 
had seen the plaintiff’s private address 
in some book or paper of the company 
when tlie defendant had interviewed the 
plaintiff prior to his appointment ami, 
on the evidence, I am not prepared to 
hold that Rai/iada knew the plaintiff’s 
residential address prior to the passing 
of the decree. I see no reason tor re- 
fusing to accept Raizada's positive testi- 
mony that the only address of Banerji 
known to liim at tlio time of the institu- 
tion of the Nagpur suit Wtas the address 
at 84/ A, Clive Street. (His Lordship 
then considered the contentions of the 
parties and proceeded). J do not think, 
on the authorities, there can l)e any roah 
doubt that the mere fact that the claim, j 
on which the prior decree has been passed; 
is a false claim or that the decree hadj 
been obtained on perjured evidence is any; 
ground for setting aside a decree. 
tamala Dasi v. Bam Cha7idra Dey (l). 
Nor is there any question that a fresh 
suit will not lie to set aside a decree on 
the ground of mere non-service of sum- 
mons. Narfiingh Das v. Bafikan (2). 

I do not propose to review all the cases 
bearing on this subject, nor to discuss 
in detail the authorities cited before me. 

I think I should be guided by the prin- 
ciple laid down in Mahomed Qolah v. 
Mahomed Sulliman (3). In my view, 

1. A I R 1927 Cal 84=97 I 0 879. 

2. (1910) 37 Cal 197=5 I 0 19H. 

3. (1891) 21 Cal 612. 
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tbe plaintiff in this case will only be 
entitled to have the Nagpur decree set 
aside if he can satisfy the Court that the 
decree had been obtained by fraud prac- 
tised by the defendant and that the 
plaintiff' was prevented by reason of tho 
defendant’s fraud from placing his case 
before the Nagpur Court. On the facts, 
I have come to the conclusion that the 
plaintiff has failed to make out his case. 
As I have already indicated, I am unable 
to hold that tho defendant, at tho time 
of the institution of the Nagpur suit, 
knew that the plaintiff’s connexion with 
the company had ceased or that- the w^it 
of summons on Ihinerji could not be 
served at 84/A, Clive Street, nor am I 
prepared to hold that tlio defendant had 
come to know tho plaintiff’s residential 
address at any time prior to tho passing 
of tho decree. T hold that Raixada was 
not guilty of knowingly giving a false 
address of tho plaintiff to the Nagpur 
Court or of fraudulently suppressing 
service of summons. The writ of sum- 
mons in the Nagpur suit wi;s, in the 
oul inary course, transmitted by tho 
Nagpur Court to tho Calcutta Court of 
Small Causes for service on J^anerji at 
the address given on it and the return 
of the bailiff of tho Calcutta Court of 
Sijiall Causes purports to show that 
service was in fact effected on one of 
Ihinerji s assistants atS4/A, Clive Street. 

It has not been shown, nor attempted 
io i)c shewn, that liai/ada had anything 
to do with tlie actual service of the sum- 
mons on Banorji, nor has there been any 
suggestion made that Rai/ada had pro- 
cured a false return of service, I think 
Baizada is well entitled to take his stand 
on the fact that the return of the Cal- 
cutta Court of Small Causes showed that 
the summons had been served and that 
the Court at Nagpur had chosen to accept 
the service of summons in the manner 
indicated on tho return as good service 
and had proceeded to pass a decree on 
that footing. To my mind, tho question 
as to whether Raizada gave a false ad- 
dress for service on Banerji or an address 
which he may have had reason to believe 
was not the correct address cannot affect 
the position very much. If a plaintiff 
in an action gives a wrong address of the 
‘defendant and takes no part in serving 
the summons on the defendant, the giv- 
ing of the wrong address by itself would 
not prevent the defendant from appear. 


ing before the Court to defend the suit. 
In such a case, in the normal course of 
events, the summons should come back 
unserved and, in the absence of proof] 
that the summons had been duly served, 
no Court would pass a decree. The re- 
turn of the bailiff of the Calcutta Court 
of Small Causes does show that service 
was effected on Banerji in a certain 
manner. Tho Nagpur Court has accepted 
it as good service on Banerji and has 
thought fit to pass a decree on that foot- 
ing. Once it is conceded that Raizada 
had nothing whatsoever to do with the 
actual serving of the summons, it be- 
comes evident that he cannot be charged 
with having deliberately suppressed the 
service of summons or having obtained 
tho docroo by fraud, even though he may 
have had some cause for suspecting that 
tho service elTecfcod on Banerji at 84/A, 
Clive Street, might not have been good 
service. 

In my judgment, the decree of the 
Nagpur Court was not obtained by fraud 
and cannot he set aside. The plaintiff! 
has not been able to prove that tlierol 
has been fraudulent suppression of sum- 
mons or that ho was prevented by reason 
of any fraud on tho part of tho defen- 
dant from placing his case before the 
Nagpur Court. 1 regret very much the' 
conclusion to which I have come, as 1 
cannot help fooling that Banerji had no 
opportunity of contesting tho Nagpur 
suit and that he had a substantial de- 
fence to put forward. 1 think that, if 
an application had been made to the 
Nagpur Court under tho provisions of 
O. 9, R. 13, Civil P. C., tho ex parto 
decree, made by that Court, would, in 
all probability, have been set aside. The 
plaintiff liowcver has chosen not to go 
to the Nagpur Court and has sought to 
set aside the decree in this suit, on the 
ground that it had been obtained by 
fraud. I have held that ho has failed 
to make out his case and the consequence 
is that the decree stands. Learned 
counsel for the defendant had raised a 
point as to the jurisdiction of the Court 
to entertain this suit. I do not think' 
there is any substance in that point. 
Tho cases Indian Provident Co, Ltd, v. 
Govinda Chandra Das (4) and Khushali'^ 
Bam v. Qokul Chand (5) furnish clear! 
authority that this Court has jurisdio-l 

Cal 426=66 I C SIS. 

6. (1917) 39 All 607—41 1 G 863. 
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tioa on the facts of this case and I hold 
accordingly. Mr. Ilazra for the plain- 
titl' admitted, at the very outset, that 
tlie plaintiff's claim, in so far as it re- 
lates to damages for wrongful arrest, 
must depend on the plairitiiT succeeding 
in having the Nagpur decree set aside 
on the ground of fraud. Having regard 
to the conclusions 1 have arrived at, 
there can bo no question tlierefore of the 
plaintiff getting any decree for damages. 
In tlie result, the suit fails and must bo 
dismissed with costs. 

H.K. SiUt dismissed. 

A. I. R. 1933 Calcutta 278 
Special Bench 

JiANKIN, 0. J., MUKIilUI AND 
M IT TER, JJ. 

Anukul Chandra Parihal and another 
— Petitioners, In re. 

Dainik Nay ale and Swadesh Press, 
In re. 

Application under S. 23, Indian Press 
(Emergency Powers) Act 23 of 1931, De- 
cided on 22nd December 1932. 

(a) Government of India Act (1915), S. 72 
— Ordinance once issued may be repeated — 
Special Powers Ordinance (10 of 1932), 
S. 77. 

The same conditions, which may at one time 
create an oincrgency, may, whether they con- 
tinue or disappear, bo regarded a.s again 
creating an emergoiioy. There is nothing in 
E. 7*2 which may be construed as indicating that 
an Ordinance, which, iindor it, is to remain in 
force for six mouth.s, cannot be repeated. And 
hence S. 77, Special Powers Ordinance 10 of 
19^2, is not ultra vires : A £ li 1931 PC 111, 
Bel oji. [P 279 C 1] 

4s (b) Press Emergency Powers Act (23 of 
1931), S. 23 — Newspaper describing agency 
which has opposed and humiliated India and 
has been persecuting her by keeping her 
under subjection — These expressions can 
refer only to Government — These expres- 
sions are therefore objectionable under 
S. 23. 

For a subject nation to pray to Srikrishna on 
a “.Tanmashtami" day for attainment of politi- 
cal freedom is not a thing which can bo legiti- 
mately condemned. Rub for an inAocent senbi- 
ment i>f such character, expressions such as 
"'uplifted hand of oppression," "oppressed and 
humiliated India, " " India persecuted and 
under subjection" and "Piteous wail of a suffer- 
ing people" will have no place and would bo 
wholly inapposite. These expressions assume 
the presence of an agency which has oppressed 
and humiliated her, has uplifted its band for 
oppressing her further, and has been persecuting 
her by keeping her under subjection and being 
heedless of the piteous wails of her suffering 
people. The only agency for which it is pos- 
Bible to behave in that way is the Government 
established by law, and the expressions, having 
been used with reference to it, obviously tend 


to bring it into hatred or contempt and are 
calculated to excite disaffection towards it. 

[P 279 C 2; P 280 0 1] 

K. C. Ghakravarty — for Applicants. 

A. K. Koy and S. M. Bose — for the 
Crown. 

Maker ji, J. — This is an application 
under S. 23, Press (Emergency Powers) 
Act 23 of 1931. Petitioner 1 is the 
printer and publisher of a newspaper 
“Dainik Nayak” and potitionor 2 is the 
keeper of the “Swadesh Press” in which 
it is printed. The Local (lovornment 
having, by orders made on Jst October 
1932, declared forfoitod to His Majesty 
a sum of Jls. 100 out of the security 
deposit of lls. 500 made by petitioner 1 
and the whole amount of the security 
deposit of lis. 100 made hy petitioner 2, 
in the exercise of their ])ow 0 r^ under 
S. 8. sub-S. (1.) and S. 4, siib-S. (i) res- 
pectively of the said Act, the petitioners 
have made this ap))lication to sot aside 
the said orders. The olTonding article 
appeared in the issue of the said news- 
paper of date 24tli August 1932. Two 
passages in that article appeared to tlie 
Govornor-in-Oouncil to contain words of 
the nature described in sub-S. (1), S. 4 
of the Act, as amended bv S. 77 of the 
Special Powers Ordinance No. 10 of 1932, 
as those wonls, in the opinion of tlio 
Governor-in-Council: 

"tend to bring into hatred or contempt the 
Govornmont established by law in British India 
or to excite disaffection towards ITis Majesty’s 
Government." 

The lirst contention urged on behalf 
of the petitioners is that S. 77, Spe- 
cial Powers Ordinance No. 10 of 1932, 
was ultra vires. The argument is that 
Cls. (c) to (i) of this section, but for the 
words “or wliioh tend, directly or in- 
directly,” which precede the clauses, 
are mere reproduction of Ols. (c) to (i) 
as contained in S. t)3, Special Powers 
Ordinance No. 2 of 1932, and inii.^- 
much as the latter Ordinance was pro- 
mulgated on 4tli January 1932, and the 
former on 30th Juno 1932, the repro- 
duction of the clauses had the effect of 
prolonging the life of the earlier Ordi- 
nance against the express provision of 
S. 72, Government of India Act, as am- 
ended in 1919, which says that an Ordi- 
nance so promulgated shall be in force 
for six months only from the date o( its 
promulgation. It has been argued also 
that if it is a state of emergency that 
gives the Governor-Oeneral authority to 
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promulgate an Ordinance, the emergency us to read the article as meaning that as 


which was caused by the conditions 
which existed on 4th January 1932 can- 
not be said to have continued as an em- 
ergency till 30th Juno 1932, because 
during the interval tliat elapsed there 
was ample time to have recourse to the 
legislature for suoli enactment as may 
have been necessary to meet the sitiia- 
tion. The contention, in my opinion, 
is not well founded. It assumes that 
once a situation of omorgoncy is created, 
it is tl )0 same emergency that continues; 
on the other hand, the same conditions, 
wliich may at one time create an em- 
ergency, may, whether they continue or 
disappear, well he regarded as again 
Hreating;in emergency. Whetlier at any 
^particular moment there is a state of 
emerge. rf(iy or not is a matter entirely 
for the (lovorniJi -flenoral to judge : see 
\Bhaqai Stngli v. Emjvror (l). And there 
is nothing in S. 72, Government of India 
j.'VcL, which may he construed as indicat- 
iing that an Ordinance, \%hich under it, 
jis to remain in fonso for six mouths, 
cannot ho repeated. 

The next contention of tlie petitioners 
is directed to 08 tal)lish that the passages 
which are said to bo objectionable are 
not really so, if they are properly road 
and understood. Some objection has been 
taken to tht3 translation of the article, 
it being said that the word “dharma*' 
sliould 1)(3 translated as ‘religion” and 
not “ righteousness, ” and the word 
“adharma” as irreligion” and nob “un- 
righteousness ” or “evil, " and that 
'Murari” means not “ slayer of Mura ” 
hub only “enemy of Mura.” I am pre- 
pared to concede that such meanings as 
the petitioners suggest are more litoral. 
So far as “Murari” is concerned it is 
only an appellation of Sri Krishna and 
no sinister inference need, in any case, 
1)0 drawn from the n.so of the word. As 
regards “dliarma” and “adharina” I see 
no point in the difference as to their 
meaning, for “righteousness” is but the 
practical manifestation of “ religion, ” 
and ‘ religion” and “righteousness” are, 
in a sense, synonymous wlien used with 
reference to conduct of human beings or 
institutions. 

liOarned advocate for the petitioner, 
as I understand his arguments, desires 

1. A I R 1931 P C 111 = 1931 Cr C 621 = 131 
I 0 416=68 I A 169=32 Cr L J 727 = 12 
Lah 280 (P C). 


India at the present moment is being 
oppressed by wrongs done to her by her 
own people or by a section of her people 
on account of the irreligious lives into 
which they have plunged themselves, 
the writer was invoking Sri Krishna to 
manifest Himself on earth once again as 
He had bound Himself by promise to do 
when the cup of sin and iniquity would 
bo full to its brim, and to destroy 
the irreligion that was being practised 
by her people and deliver Her from her 
present miserable plight. He desires us 
to liold that Janmashtami, which is the 
day on which Sri Krishna was born, is 
an occasion when one may not inappro- 
priately he given to thoughts of this 
nature, because lie took His birth to 
destroy tliose forces which were the 
ombodirnent of “irreligion” and lust of 
power, such as Kansa and Durjyodhana. 
lie has argued that the expression “to 
sot your mother in chains free from her 
shackles” has Ijeon used metaphorically 
to mean the deliverance of India from 
such prejudices and irreligious practices 
as have conduced to hamper lior 2 )rogros 8 . 

I am of opinion that the article cannot 
possibly bear such an interpretation. 

It is quite true that Janmashtami is a 
day for pious thoughts and wislios, and 1 
am prepared to concede that for a sub-j 
joct nation to pray to Sri Krishna for 
attainment of political freedom is not a| 
thing which can be legitimately con-j 
domned. I3ut for an innocent sentiment 
of such character, expressions such as| 
“uplifted hand of oppression,” “oppre.ssed 
and humiliated India,” “India persecuted 
and under subjection,” and piteous wail 
of a suffering people” will have no place 
and would be wholly inapposite. It is' 
possible that one will not be far wrong 
if he attributes the present condition of 
the country to want of reverence for 
religion, but the expressions to which 
I have referred clearly indicate some- 
thing very different from that as being 
what is actually meant. The expressions 
assume the presence of an agency which 
has oppressed and humiliated her, has 
uplifted its hand for oppressing her fur- 
thor, and has been persecuting her by 
keeping her under subjection and being 
heedless of the piteous wails of her suf- 
fering people. The only agency for: 
which it is possible to behave in thatj 
way is the Government established by 
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law, and the expressions, having been 
used with reference to it, obviously tend 
to bring it into hatred or contempt and 
are calculated to excite disaffection to- 
wards it. 

We have been asked to read the quota- 
tions from the Geeta which are to be 
found in the article in the light of their 
context. This, of course, we have to do, 
but I do not see what advantage the 
petitioners gain thereby. Tho Geeta no 
doubt embodies in its* sayings' the highest 
and noblest of truths. The three quota- 
tions are from the sayings of Sri Krishna 
in circumstances which, if they are at 
all taken into consideration, would put 
a still worse complexion on the article 
under consideration. In my judgment 
tlierofore the application should be dis- 
missed. 

Banlcin, C. /. — I agree.- 

Mitter, J. — I also agree. 

v.s. Application dismissed, 

^ A. I. R. 1933 Calcutta 280 

Panckridge and Patterson, JJ. 

Jagendra Chandra Hoy — Accused — 
Petitioner. 

V. 

Superintendent of the Dim Dum Spe^ 
dal Jail — Opposite Party. 

Misc. Case No. 160 of 1932, Decided 
on IGth January 1933. 

s!:^ (a) Ordinance (10 of 1932), S. 80 — 
Sentence impoied under Ordinance (2 of 
1932j continues to have effect even after its 
expiry. 

The expression “anything done in pursuance 
of any provision " of such and such Ordinances 
covers tho case of penalties indicted under Ordi- 
nance 2 and the other expiring Ordinances ro- 
forred to in Ordinance 10, and sentences imjjoscd 
under the expiring Ordinance do continue to 
have effect even after tho date of its expiry. 

[P 281 C 1. 2] 

(b) Interpretation of Statutes — Penal Sta- 
tute-Penalties under statute are not affect- 
ed by repeal of statute. 

Penalties that have been incunrod while a 
statu^ is in force, are not (in the absence of an 
oxpro.ss provision to the contrary), affected by 
the mere fact of tho statute having ceased to he 
in force by express repeal or by expiration by 
odluxion of time : Stevenson v. Oliver, S & IV 
231, Rel. on. [P 281 C 2] 

^ (c) Government of India Act (1915), S. 72 
— Sentences under Ordinance are not in- 
tended to expire with the Ordinance. 

It is not tho intention of the Parliament in 
limiting the duration of an Ordinance to six 
months to limit also tho sentences of imprison- 
meu that might be imposed under any such 
Ordinance to sentences -that would expire with 
the expiry of the Ordinance. There is nothing 


ill tho wording of S. 72 to justify such a conclu- 
sion, although no such proviso may have been 
inserted in the Ordinance. [P 282 C 1, 2J 

(d) Interpretation of Statutes— Penal Sta- 
tute — Rule laid down. 

No doubt a penal statute should bo strictly 
construed but it is nonetheless true that every 
statute, whether penal or not, should be con- 
strued in >a manner consistent with common 
sense, and that if the intention of the legislature 
is not apparent from the words of the statute it- 
self, it ought to be presumed to have been such 
as is consistent with reason and justice. 

[P 282 C 23 

N. K. Basu and Bamendra Chandni- 
Boy — for Petitioner. 

Advocate -General and J. K. Mukerji 
— for the Crown. 

Patterson, J . — Tho petitioner was 
convicted under S. 21, Ordinance 2 
of 1932, on 12th Llarch 1932 for 
having disobeyed or nogleo^ed to 
comply with an order that had been 
made by the District Magistrate of 
Bakargunj under S. 4 of that Ordinance 
and that had been duly served on the 
petitioner on 4tli March 1932. lie was 
sentoncod to undergo rigorous imprison- 
ment for 18 months and to pay a hue of 
Es. 150 and in default to undergo a fur- 
ther term of imprisonmont for throo 
months : ho is now serving out his sen- 
tence in tlio Dum Dum Special Jail. By 
this Eule tho Sui) 0 rinten(lent of the Jail 
has boon called on to show cause why 
tho petitioner should not beset at liberty 
on the ground that tho provisions of 
S. 21, Ordinance 2 of 1932, authorizing 
the Court to pass sentences of imprison- 
ment which would continue beyond the 
date of expiry of tho said Ordinance are 
ultra vires of S. 72, Govornmenb of India 
Act of 1919, and also on tho ground that 
tho sentence of rigorous imprisonment 
for 18 mouths passed on him ceased to 
have effect after the said date. It ap- 
pears that Ordinance 2 of 1932 came into 
force on 4th January 1932 and that it 
remained in force up to and including 
3rd July 1932, on which date it expired 
under the provisions of S. 72, Govern- 
ment of India Act, which limit the dura- 
tion of an Ordinance under that section 
to a period of six months. It further 
appears that before the expiry of Ordi- 
nance 2 of 1932 another Ordinance (Ordi- 
nance 10 of 1932) was made by the 
Governor-General in Council under S. 72, 
Government of India Act, and that it 
came into force on 30th June 1932. This 
Ordinance, among other things, re- 
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enacted the provisions of S. 4, Ordi- 
nance 2 of 1932, and also the provisions 
of S. 21 of that Ordinance, while S. 80 
contained a saving clause to the effect 
that anything done in pursuance of any 
provision of Ordinance 2 should be 
deemed to have been done in pursuance 
of the corresponding provision of Ordi- 
nance 10. 

Now S. 72, Government of India Act, 
lays down that an Ordinance made under 
that section shall for the space of six 
months from the date of its promulga- 
tion have the like force of law as an Act 
passed by the Indian legislature, and 
that the power of making such Ordi- 
nances is subject to the like restrictions 
as the .jwwer of the Indian legislature 
to make laws. That being so the two 
OrdinSnees with which wo arc now con- 
cerned may, for the purposes of tlie i^ro- 
caao, he regarded as standing on 
precisely tlie same footing as ifth63y had 
been temporary Acts passed hy the Indian 
liegislature. Ss. 1 and 21, Ordinance 2, 
are perfectly clear and un.imhiguous, 
as are also the corresponding provisions 
of Ordinance 10, and this being so, it must 
I tliink be held that S. 80, Ordinance iO, 
provides a cmnploto answer to the peti- 
tioner's contention that at any rate since 
3rcl July 1932, (the date on which the 
Ordinance 2 expired), he has been illegally 
detained in custody. It lias been urged 
on his behalf that if, apart from the 
provisions of Ordinance 10, he would 
have l)cen entitled to bo released from 
custody on the expiry of Ordinance 2, 
the terms of S. 80 of the former Ordi- 
nance are not siifliciently clear and pre- 
cise to justify his further detention. It 
is contended that if the intention of the 
legislature, (the legislature in the pre- 
sent instance being the Governor-Gene- 
ral), was tJiat sentences imposed under 
the expiring Ordinance should continue 
to have effect even after the date of its 
expiry, it should have expressed its inten- 
tion with greater clearness and should 
not have left it to be gathered by infer- 
enco ; that the words of S. 80 do not 
make it at all clear that such was the 
intention ; and in particular that the 
words " anything done," as used in that 
section, do not include penalties. I do 
'not agree with these contentions: 1 
.cannot imagine any more comprehensive 
'expression than anything done in pur- 
suance of any provision " of such and 
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such Ordinances, and it seems to me tol» 
be perfectly clear that this expression 
covers, and was intended to cover, the| 
case of penalties indicted under Ordi- 
nance 2 and the other expiring Ordi- 
nances referred to in Ordinance 10. 

The conclusion stated above is of it- 
self sufficient for the disposal of this 
Rule, but as the question of the compe- 
tence of the Governor-General to autho- 
rize the Courts by means of an Ordi- 
nance to pass sentences of imprisonment 
for terms extending beyond the date of 
expiry of such Ordinance has been raised- 
by this Rule and has been fully dis 
cussed before us, I think it is desirable 
that this question should be decided. If 
the Ordinance had been expressly re- 
pealed, tlie question would probably have* 
presented very little difficulty in view of 
the provisions of S. 38, Cl. (2), Interpre- 
tation Act of 1889 and of Ss. 6 and 30,. 
General Clauses ‘Act of 1897, hut al- 
though these provisions do not apply 
terms to the case of a temporary statute 
the term of which has expired, it may 
very reasonably be contended that they 
merely give statutory expression to a. 
rule of construction which was already 
in existence and which applied with 
equal force to statutes that had been, 
expressly repealed and to temporary sta- 
tutes the terms of which had expired. 
This rule of construction was recognized 
in England as far back as the year 1841 
in Steavenson v. Oliver (l), in which a 
question similar to the one now under 
consideration arose with reference to* 
the effect of the expiry of an Act on 
rights acquired while the Act was in. 
force. 

The learned Judges who dealt with 
that case were of opinion that not only 
rights acquired under a temporary Act, 
but also penalties imposed thereuiulor, 
would survive its expiration. The prin- 
ciple underlying their decision appearsl 
to have been that transactions that havej 
been completed, rights that have beem 
acquired and penalties that have been; 
incurred while a statute is in force, arot 
not (in the absence of an express provi-| 
sion to the contrary), affected by thei 
mere fact of the statute having ceased! 
to be in force, a principle which hasj 
since received statutory recognition in 
the Inte rpret ation Act of 1889 in t^ 

1 . (1841) 8 M & W 234 =10 L J Ex 838 = & 
Jur 1064. • 
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case of express repeal, though not as yet 
in the case of expiration ))y effluxion of 
time. This rule seems to me to be 
founded not only on considerations of 
Iconvenionce, but also of reason and jus- 
itico, and it ought in rny opinion to be 
jkopt prominently in mind in endeavour- 
ing to decide the question now under 
consideration. 

The question is really one of construc- 
tion, and relates mainly to the construc- 
tion of S. 72, Government of India Act. 
S. 21, Ordinance 2 of authorizes 

the imposition of sentences of imprison- 
ment that may extend to two years, and 
is clearly within the competence of the 
Indian legislature to create ofTenoes by 
statute and to make them punishable in 
this manner: it was therefore prima^acio 
witliin the competence of the Governor- 
General to make and promulgate an 
Ordinance containing provisions of this 
character. The question is whether it 
was the intention of Parliament in limit- 
ing the duration of an Ordinance to six 
months, to limit also the sentences of 
imprisonment that might be imposed 
under any such Ordinance to sentences 
that \vould expire with the expiry of. the 
Ordinance. There is nothing in the 
wording of S.72 to justify such a conclu- 
sion, and in my opinion Parliament can- 
not possibly have intended anything so 
unreasonable. To hold otherwise would 
be to hold that Parliament intended nob 
only to prevent the Governor-General 
from authorizing the Courts to imjiose 
such sentences of imprisonment as might 
bo necessary for the purpose of dealing 
effectively with the emergency the exis- 
tence of which the promulgation of an 
Ordinance pre-supposes, but also that 
the maximum sentences of imprisonment 
that the Courts might bo authorized to 
impose should vary from six months ri- 
gorous imprisonment in the case of con. 
victions on the date on which Tbhe Ordi- 
nance* came into force, to imprisonment 
till the rising of the Court, or something 
equally futile, in the case of convictions 
•on the date on which the Ordinance was 
due to expire. The consequences of such 
an interpretation have only to be stated 
for its absurdity to become apparent, 
and I have no hesitation in holding that 
■the interpretation that the petitioner 
would have us put on S. 72 cannot pos- 
sihly be the correct interpretation. 

It is true that a penal statute should 


be strictly construed, but it is nonet he- 
less true that every statute, whether 
penal or iibb, should be construed in a 
manner consistent with common sense,| 
and that if the intention of the legisla-| 
ture is not apparent from the words of: 
the statute itself, it ought to be pro- 
sumed to have been such as is consistent 
with reason and justice. If the tost bei 
applied to the provisions of S. 72, it isl 
clear that the legislature can never have 
intended that sentences authorized by 
an Ordinance should not extend beyond 
the term of the Ordinance, or that such 
sentences should automatically expire 
with the expiration of the Ordinance. 
The section will not bear the interpre- 
tation sought to he put on it, by the 
I)etitioner, and that interpretation can- 
not bo accepted as correct. It wtifs also 
suggested on behalf of the petitioner 
that as an Ordinance is necessarily based 
on the existence of a state of emergency 
it ought to cease to have effect as soon 
as the emergency is over, and that sen- 
tences im]>oS'jd under the i)rovisions of 
an Ordinance ought logically to termi- 
nate with tlio termination of tlio Ordi- 
nance. Tlie argument is clearly fallaci- 
ous for the reasons already indicated, 
atid does not call for further comment. 

Before leaving the case I ought per- 
haps to refer to another argument that 
was urged by the learned advocate ap- 
pearing on behalf of the petitiono*'. it 
was pointed out that the Defence of In- 
dia Act of 19 io and the Emergency 
Powers Act of 1920 were temporary sta- 
tutes which, like Ordinance 2 of 1932, 
contained provisions by wijicli offences 
wei*e created and made punishable with 
imprisonment and that both these Acts 
contained special provisos to the effect 
that penalties imposed thereunder should 
not bo affected by the expiry of the 
Acts, or (in the case of the J’lraergoncy 
Powers Act) of the regulations framed 
thereunder. It was contended that the 
fact that such provisos wore considered 
necessary in the case of those two Acts 
show that if it is intended that punish- 
inonts inflicted under the provisions of 
temporary statutes should be given effect 
to after the expiry of those statutes, it 
is necessary that this should be speci- 
fically stated. I do not agree with this 
contention, for having regard to the rule 
of construction indicated in Steavenson 
V. Oliver (l) and already referred to in 
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the earlier portion of this judgment, I 
am of opinion that the provisos in ques- 
tion were not really necessary and that 
they wore merely inserted (as is fre- 
quently done in the case of provisos and 
saving clauses) as a precaution against 
misinterpretation of the intention of the 
legislature. Moreover I find that out of 
some 12 Ordinances promulgated bet- 
ween 1922 and 1932 by whicli inter alia 
ofienccs wore created and penalties pro- 
vided, only two, (vi/.: Ordinances 4 and 
H of 1930), contain provisos of the na- 
ture indicated above. TJiese two Ordi- 
nances related to martial law an<l em- 
powered the military authorities to 
frame regulations oeating oll'ences and 
imposing penalties, but 1 have been un- 
al)le to discover any possible reason why 
the provisos in (luestion wore inserted in 
tlieso two Ordinanc.es and not in the 
others, in these circjumstanccs 1 do not 
think it is possible to draw any such in- 
ference Jis the loarnef] advocate for the 
petitioner would liave us draw from the 
fact that the J^jinorgency Powers Act 
and tJio Defence of India Act contain 
provisos of the nature indicated above. 

The petitioner lias in my opinion 
failed to show that tlio sentence of im- 
prisonment passed on him was illegal or 
that it ceased to have elToeb on the ex- 
piry of the term of the Ordinance. The 
rule ought tlioroforo to ho discharged. 

Panckridge., J , — 1 agree. 

U.K. Hide discharged, 
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CluuA ANi^ M. C. JJ. 

Agliore Chandrit Jalui -Petitioner. 

V. 

Eajnandini Debi and others — Opposite 
Parties. 

Civil Rules Nos. 330 and 445 of 1932, 
Decided on 5th July 1932, against order 
of Mun=iif, First Court, Howrah, D/- 13th 
February 1932, 

(a) Bengal Tenancy Act (1885), Sc. 26’J 
and 188 — Mere application ic sufficient for 
recovery of landlord's fee and compensation. 

Landlords are cn titled to rocover halanro of 
transfer foo and compensation under H. ‘iO-J by 
means of an application : A I li 193M Cal 24, 
Foil, [P 284 0 1] 

(b) Interpretation of Statutes— Construc- 
tion — True meaning of passage may be found 
by comparison with other provisions. 

The true meaning, exact scope and significance 
of any passage occurring in a statute may bo 
found not merely in the words of that passage, 
but on a comparison of tho same with other parts 
of the statute, and the intention of the Legis- 


lature ascertained in that, way : liiver Wear 
Govimissinners v. A(la7nsnn, (lb77) 2 A C 743 
and Easter Co. v. Comiitroller of Patents, (1898) 
A 0 576 LieJ, LP 283 0 2; P 234 G 1] 

Naresh Chandra Sen Oapta and 
Shamadas B hattacharjec — lor Petitioner. 

Bijan Kumar Mukerjee and Apurba 
Charan AluJcherjce—lor Opposite Parties. 

Guha, J. — The Rules issued by this 
Court in the cases before us, wete direc- 
ted against an order of the Munsif, 
First Court, Howrah, passed in Miscel- 
laneous Cases Nos. 117 and 13.! of 1931, 
granting relief to tho opiiosite party, on 
applications made by them, purporting 
to be under S. 2()-J, Den. Ton. Act, for 
realization of landlord's fee and com- 
pensation, as ineiitioiicd in that section. 
The applications were made on the foot- 
ing that tho petitioners in this Court 
were the purchasers of portions of occu- 
pancy iioldings of which the opposite 
party were the landlords. The applica- 
tions so made were resisted by the ten- 
ants, petitioners before us. Tlio decision 
of the Munsif went against them, and 
this Court was moved to sot aside tlie 
order of the Court below. Tlio question 
argued before us on behalf of tlio peti- 
tioners was tliat the Court below acted 
illegally in tlie exercise of its jurisdiction 
in going into complicated questions of 
title and status of the tenant otherwise 
than in a suit properly framed for the 
purpose. It was contended that reco- 
very of landlord’s fee and compensation, 
as provided by S. 2f)-J, Ron. Ten. Act, 
must be liy a suit instituted for tiiat 
purpose, and not by an application. 

There was no doubt that S. 2b-»J, as it 
stands, does not expressly mention the 
procedure to bo followed for the purpose 
of recovery of landlord’s fee and compen- 
sation. The intention of the Legislature 
however is to i>rovide a procedure of a 
summary nature in the matter of realiza- 
tion of tho balance of the fee payable on 
transfer under Ss. 2l)-C to 20-Fb Bon. 
Ten. Act; and that intention is clearly 
expressed in S. 188 of tho Act, definitely 
enumerating the filing of an application 
under S. 28 J as one of the acts which 
the law authorizes cosharer landlords to 
do, acting together, or by an agent au- 
thorized to act on their behalf. The 
true meaning, tho exact scope and signi-| 
ficance of any passage occurring in a 
statute may bo found not merely in the, 
words of that passage but on a compari-j 
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sion of the same with other parts of the 
statute, and the intention of the legis- 
lature ascertained in that way : see 
River Wear Commissioners v. Adamson 
(l) and Easter Go. v. Comptroller of 
Patents (2). In our judgment therefore 
the landlords were entitled under the 
law to recover tho^ balance of transfer 
fee together with compensation, as men- 
tionod in S. 26-.T, Ben. Ten. Act, by 
means of an application, as made in the 
case before us. It may be mentioned 
that the decision we have arrived at, on 
the question of interpretation of S. 26- J, 
Ben. Ten. Act, arising for consideration 
in the case before us, is in consonance 
with the view expressed by this Court 
previously on the subject: see per 0. 0. 
Ghose, J , in the case of llari M ^han 
Sarkar v. Lokenath Mukerji, Civil Revi- 
sion Case No. 768 of 1931 decided on 
2rd February 193JL and per Jack, J., in 
the case of Srinath Bose v. Dehcndra 
Nath (3). The Rules are discharged and 
the order of the Court below is con- 
firmed. We make no order as to costa 
in these cases. 

M. C. Ghose, J.—l agree. 

n.K./li.K. Rule discharged.^ 

1. (1877) '2 A 0 743. 

2. (1898) A C 670. 

3. A 1 R 1933 Cal 24=141 1 0 627. 
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S. K. Giiosk, j. 

Khoioaz Ali — Plaintiff— Appellant, 
v. 

Sayed Mia and oi/zers— Defendants — 
Respondents. 

Appeal No. 2214 of 1929, Decided on 
30th June 1931, against decree of Dist. 
Judge, Tipperah, D/- 2nd April 1929. 

Bengal Village Self-Government Act (5 of 
1919), Ss. 4 and 31 — S. 31 does not apply to 
private lands. 

Though “road” as defined in S. 4, Cl. (8) may 
extend over private property, as priviitc property 
is expressly excluded by S. 31, the .section cannot 
apply #0 a path on a private land: Attarney.- 
General v. Horner, (1884) Q li D 254 and 
Wells V. London Tilbury and South^end Rail- 
way, (1877) bGh D 126, Disi. [P 286 C 1] 

Uemendra Kumar Das — for Appel- 
lant. 

Syed Nasim Ali - for Respondents. 
Judgment. — This appeal relates to a 
suit for recovery of khas possession of 
lands on declaration of plaintiff’s title 
thereto. The plaintiff and the defen- 
dants are all residents of the village 
Balibari. The plaintiff’s case is that 


the lands in Sch. 1 formed a public 
Gopat lying to the south and west of his. 
tank adjoining his homestead. At the 
request of the villagers the plaintiff re- 
excavated the tank and there was an 
agreement; between the plaintiff on one 
side and certain persons representing the 
villagers on the other by which the vil- 
lagers gave up the right to the aforesaid 
Gopat and in exchange the plaintiff ag- 
reed to make a new path on the land of 
his tenancy lying on the other two sides- 
of the tank. This land is described ii> 
Sch. 2. This arrangement was approved 
by the Union Board at a meeting and 
the plaintiff took settlement of the land 
in Sch. 1 from the landlords. His pos- 
session however over the land of Sch. i 
was resistsd by the defendants who in- 
stituted a case under S. 133, Criminal 
P. C., and it was decided against tho 
plaintiff. The plaintiff therefore sued 
for declaration of his title to the land of 
Sch. 1 and for recovery of possession 
thereof. Amongst the several defendants 
a few supported the plaintiff’s case and 
the rest contested it. The trial Court- 
found that the arrangement as per Ex. 6 
upon which the plaintiff based his case 
was a matter between the plaintiff on 
one side and some villagers on the other 
and tliat these villagers did not act in a 
representative capacity. The villagers 
as a whole therefore did not lose their 
righc of Wtay over the land in Sch. J and 
in that view the trial Court dismissed 
the suit. On appeal the learned District- 
Judge agreed with the Munsif on prac- 
tically the same grounds. Hence this 
second appeal by the I'laintiff. 

In this appeal the learned advocate 
for the appellants concedes that be can- 
not base his case on tlio aforesaid ar- 
rangeinont as evidenced by the docu- 
ment Ex. 6. But he contends that thia 
arrangement was ratified by the Union 
Board at a meeting under S. 31, Bengal 
Village Self-Government Act 5 of 1919, 
and therefore it ought to prevail. Thia 
argument does not seem to have been 
made at the trial, but it was made be- 
fore the District Judge and he thought 
that S. 31 of the Act did not apply be- 
cause the land was private property. It 
is pointed out “road” as defined in S. 4, 
Cl, (8) of the Act means “any road” 
street or passage whether a thoroughfare 
or not over which the public have a 
right of way and it is contended! that 
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this means that "road" as defined in the 
Act may extend over private property. 
Nevertheless S. 31 of the Act provides 
that the Union Board shall have con- 
trol of all roads, etc., within the Union, 
not being private property and not being 
under the control of the Local Govern- 
jrnent, or the District Board or the Local 
[Board. Therefore private property is 
jexprossly excluded by this section. This 
1 think is consistent with reason, be- 
cause the various things which the 
Union Board is empowered to do under 
this section according to Cls. (a) to (f) 
arc things which cannot be done with 
respect to privately owned lands. Mr. 
Nasim Ali pointed out tliat there is no 
provision for compensation for private 
owners, if their land is to bo taken by 
the Union 13oard wliile directing a road. 
He has drawn my attention to an Eng- 
lish case of 1877, namely, WalU v. Lon- 
don Tilb'jLry and South-end Railway Co, 
(ij. Thorn the Act tint was sought to he 
interpreted t*x|nossly recited that it was 
expedient that tlio rights of way in res- 
pect of certain footways wliicli crossed 
the railway on tlie hsvel should be ex- 
tinguished, hilt no ])rovision for com- 
pensation was made. 

It was held that upon tlio true con- 
struction of the Act, it did not interfere 
with private rights of way, but only 
with pulilic rights of footway. To the 
same elTect are the remarks in another 
Unglisli case, luiniely, The Attorney- 
General V. Horner (ti). In the present 
case no doubt tlio xamindar has l)een 
made a party hnt ho was no party to 
the arrangement upon wliich the plain- 
titf based liis claim for relief. As re- 
gards the land in Sch. 2 the plaintiff 
was only a tenant and it has been 
found by the Courts below that tlio new 
diversion over the lanrl of Sch. 2 has 
not yot been carried out and as a mat- 
ter of fact the plaintiff’ does not claim 
any relief in respect of land in Sch. 2. 
Another difficulty in the way of the ap- 
liollant is that this point which is based 
upon the resolution passed by the Union 
Board does not stand on proper evi- 
dence, for the simple reason that che re- 
solution itself has not been put in evi- 
dence. Therojs only th e deposition of 

1. (1877) 5 Cii 1) 126=37 Ij T 302=26 W B 

. 825 . 

2. (1884) 14 Q 15 D 254=64 L J Q B 227= 

33 W R 93=49 J P 320. 


the President and it goes to show that 
the Union Board apparently acted under 
the impression that all the villagers 
had agreed to the diversion and this, it 
has been found, was not the case. In the 
circumstances I do not think there is 
any force in the contention on which 
this second appeal has been argued. I 
have however some sympathy for the 
plainbiff-appellant. I dismiss this ap- 
peal, but at the same time 1 order that 
each party do bear his own costs in this 
Court. 

K.s. Ap 2 >eal dismissed, 

A. I. R. 1933 Calcutta 285 

Jack, J. 

Bishnu Gharan Pal— Petitioner, 

V. 

Jogendra Kumar Bhowmik and others 
— Opposite Parties. 

Civil Rules Nos. 1100 and 1224 of 
1931, Decided on 2nd May 1932, against 
orderofDist. Judge, Berhampur, D/-25th 
May 1931. 

Bengal Tenancy Act (1885), S. 13 — Rent 
decree — Tenure sold in mortgage decree — 
Purchaser offering rent, but refused — Land- 
lord suing old tenant for arrears accruing 
after purchase and purchasing land himself 
— Purchaser can deposit decretal amount and 
set aside sale to landlord — Civil P. C. (1908), 
O. 21, R. 89. 

A permanent transferable tenure w.as sold in 
execution of a mortgage decree. The purcliaser 
offered to pa}' rent to the landlord in respect of 
that holding. But. the latter refused to accept 
it and sued the old recorded tenants for arrears 
of rent Portion of the^;c arrears had fallen duo 
after the tenure was sold to the purchaser in the 
mortgage sale. The landlord however obtained 
a rent decree and in execution thereof him.self 
purchased tlic holding. 

Held : that the decree obtained by the land- 
lord wa.s not a rent-decree nor the sale, a rent- 
sale. 0. 21, R. 89, Civil P. 0., was applicable, 
and the decretal amount could bo deposited by 
the purchaser at the mortgage sale and the sale 
to the landlord .sot aside: A J It 1930 P C 193, 
liel on. [P 286 C 2] 

Kumud Bhandu Bagcdii — for Peti- 
tioner. 

Bijan Kumar Mukerji — for Opposite 
Parties. 

Judgment. — These Rules liave been 
issued upon the opposite parties to show 
cause why an order refusing to set aside 
two sales in execution of two decrees for 
arrears of rout should not be reversed. 
The petitioner is the purchaser at a 
mortgage execution sale of the two trans- 
ferable permanent tenures in question. 
The landlords subsequently purchased 
these tenures in execution of decrees for 
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arrears of rent/ and it is admitted that a 
portion of the arrears claimed in the 
rent suit fell due after the petitioner 
purchased the tenures in the mortgage 
sale. The landlords ignored the peti- 
tioner and sued the recorded tenants for 
the entire rent, and the question is whe- 
ther the decrees in rent suits wore rent 
decrees or money decrees. Tliis case 
came up to this Court on a previous oc- 
casion and it was referred back for deter- 
minal ion whether the decrees were rent 
or money decrees. The trial Court found 
that they wore rent decrees, inasmuch 
as the Court found the landlord’s foe 
had not boon paid under the procedure 
laid down in S. 13, Ben. Ten. Act. He 
came to this conclusion from the state- 
ment of the landlord and from the facts 
that in the order sheet of the mortgage 
execution case there was no record that 
the landlord’s fees had been paid. 

The appellate Court came to the same 
finding and dismissed the applications, 
it being held that the petitioner could 
not come under 0. 21, R. 89, Civil P. C. 
The Courts below seem to have over- 
looked the provisions of Bengal Council 
Act 1 of 1903 which lays down that no 
transfer shall be deemed to bo invalid 
merely on the ground that the landlord’s 
fee prescribed by S. 12 or S. 13 has not 
been paid. It is doubtful also whether 
they gave sufficient weight to the pre- 
sumption that arises under S. IH, Evi- 
dence Act, that the procedure laid down 
in the Code was carried out by the Col- 
lector at the time of confirmation of sUe. 
But apart from that, we have the evi- 
dence of the mortgagee that after the 
petitioner's purchase he approached the 
Tahsildar as well as the landlord to pay 
rent as manager of the petitioner, telling 
them of the petitioner’s purchase, but 
they did not accept the rent. The trial 
Court held that this being no compliance 
with the provisions of S. 13, Bon. Ten. 
Act,*S. 12 of the Act had no application 
,in the present case. But there can be 
no doubt on this evidence that the land- 
lords were perfectly well aware of the 
jtransfer at the mortgage sale and by 
ibringing the suit for rent against the 
[former tenants only they were claiming 
money which is not really rent, for ad- 
imittedly a portion of the money claimed 
las arrears of rent fell due as after the 
transfer of the holdings and was not 
rent. In these circumstances the sale 


cannot be regarded as rent sales. If any 
authority is required for this view it is, 
to be found in the case of JitendraNath 
Ghose V. Mon Mohan Ghose (l). 

There it was pointed out by their 
Lordships of the Privy Council that 
under the Tenancy Act of 1885 instead 
of the transferee being bound to go to 
the landlord to get his name recorded, 
it was provided that a voluntary transfer 
must be made by a registered instrument 
and that before registration a fee was to 
be paid by the transferee and notice 
given by tho Registration Office through 
the Collector to the landlord or, in tlio 
case of an execution sale, by tho execute 
ing Court. In this state of the law their 
Lordships can see no foundation for the 
contention that a landlord can ignore all 
transfers of tho tenure and rdly upon 
decrees obtained by him against persons 
whom he chooses for his own purposes 
still to record as his tenants, though he 
know's or must he taken to know that 
their interest in tho tenure has ceased. 
They point out that according to tlie de- 
cisions of the Board in Snrapati Hoy v. 
Bam Narnyan Maker ji (2) and Gliinta- 
moni Dutt v. Basn Behan Mondal (3), 
the original te*nure holders would no 
longer lie liable for tho rent and that an 
effective decree therefore could only ho, 
obtained against tho transferees. Tho 
Rules must accordingly bo made absolute 
and tho petitioner’s applications under 
O. 21, K. 89, Civil P. C., are allowed. 
The sales will be sot aside, as tlie peti- 
tioner is said to have deposited the 
amount referred to under the provisions 
of that rule. Each party will hear its* 
own costs. 

B.n./p.K. Bales made absolute. 

1. A 1 U V.m P C li)H=57 1 A "214=58 Cal 

301 = 12G I C 422 (P G). 

2. A I R 1023 P 0 88=60 I A 355=60 Cal 

080=73 T C 193 (P C). 

8. {1892} 19 Cal 17. 
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Rankin, 0. J. and Mitter, J. 

Qohardhandas and another — Defen- 
dants — Appellants. 

V. 

Gopaldas Modi and others — Plaintiffs 
— Respondents. 

Appeals Nos. 22 and 24 of 1932, Deci- 
ded on 29th April 1932, from original 
order in Suit No. 1517 of 1929. 

(a) Executor — Executor taking money tor 
himielf— Court has power to past interlocu- 
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tory order directing him to bring amount in 
Court or furnifh lecurity. 

After a testator’s death O and D, two of the 
executors and also residuary legatees under the 
will, drew largo sums of money belonging to the 
estate. Disputes having arisen between the exe- 
cutors, an administration suit was filed and, by 
con.^ent, D and 11 were appointed receivers in 
that suit with liberty to divide the properties 
among the rosiduary legatees, after providing 
and securing paynient of the liabilities of the 
estate and of the legacies. Shortly thereafter, 
another ordor was made removing the two recei- 
vers and appointing the Olficial Receiver in their 
place. Then the widow of the testator, brought 
an application, asking that D and (r ho directed 
to bring into Court the sums they had taken ; 

Held : that the Court had the power after con- 
sidering the allidavits lilod liy the parties to 
pass the inierlociitory order directing thorn to 
bring the money in Court or furnish security 
for the sumo : ICnijlish casen referred. 

[P2H8C2] 

(b) Executor — Executor being also residuary 
legatee laking money for himself before pay- 
ing debts and legacies is breach of rust. 

An executor, who is a residuary legatee, is not 
entitled, to help himself out of the residuary 
estate without niiiking provision for the debts 
and apecitic Icgacic.s and otlier nuitlors which are 
prior thereto. It is only after these matters 
have been cleared that the estate of the testator 
becomes the property of the rosidi ary legatee, 
rfonco where an executor who is also a losiduary 
legatee takes the money for himself before pay- 
ing debts and legacies, it is a breach of trust on 
his part and no question of fitle arises : For- 
dham v, \\ alhs, (1863) 10 JIare 217, lief. 

[L-’ 2U0 C 1] 

Pugh, S. B. Das and S. G, Boy — for 
Appollants. 

N. N. Sircar, C. L. Jhoonjhoonwalla, 
S. N. Haver fee, fl. C. Majumdar and 
P. N. Banerjec — for Kespondonts. 

Bankin, ('. J . — Two appeala are before 
us — Nos. 22 and 21 of 19132. They are 
brought respectively by Jjala Gobiirdlian- 
das and Laia Dinanatb, two persons, 
who, witli other three, are the executors 
of tliG will of one Raghumull Kliandol- 
wal, who died on fith September 1921), 
probate being taken of his will on 10th 
tTanuary 1927. Ragliumall appears to 
have died a wealthy man and, by the 
provisions of his will, he, first of all, 
directed that the residue of his property 
Bhould go to certain persons. The two 
appellants before us were his nephews 
and they were to got an eijual one-fourth 
share, his wife was to get another and 
his daughter, married to one Hansraj, 
was to get another. They were to be 
entitled to carry on the business in 
equal shares and were to be entitled to 
the goodwill and so forth in equal shares. 
Xhere were various legacies and five per- 


sons were appointed executors and trus- 
tees — the two appellants, Efansraj, who 
had married his daughter, one 6opaldas> 
Modi, who afterwards became the plain- 
tiff in this suit, and the widow. These’ 
persons were to act by majority, they 
wore to act by resolutions passed at 
meetings or by resolutions passed by cir- 
culation. The testator having died ii> 
September 192G, we find tliat trouble 
first began when the plaint in the pre- 
sent suit was brought on 29th July 1929, 
the plaintiff being Gopaldas Modi, one 
of the exscutors. The plaint asks for 
administration of the estate and the 
grounds, upon which the administration 
is asked for, are not only that tJia exe- 
cutors are quarrelling among themselves- 
and not only that the administration of 
the estate is not proceeding, hut that 
the estate is getting into difficulties, be- 
ing unable to meet the claims on it and 
that the debts apd liabilities are not 
being dealt with. 

Among other reasons stated in the 
plaint of July 1929, one is that the cxe- 
cutoi's — the defendants Dinanatb aud 
Gobardhandas — are wrongfully with- 
drawing large sums of money from the- 
estate claiming to be entitled thereto as 
residuary legatees and to that allegation 
the appellant Dinanatb says that he has 
not wrongfully withdrawn any money, 
but that ho has taken small loans from 
tlie estate with the consent and appro- 
val of the plaintiff ami his other co-exe- 
cutors and executrix. The appellant 
Gobardhandas, in his written statement,, 
gives a traverse in which he denies that 
he over wrongfuily withdrew any money 
from the estate. Thereafter thoro was a 
petition brought for the appointment of 
a receiver and the first order that was 
made on that matter was an order by 
consent. The application was by the 
widow, Srimati Bbagabati Dobee, who 
was one of the defendants in the suit, 
and slie made various charges, the gist 
of which is to be found for tlie present 
purpose in para. 27 of her petition. She 
said that Dinanatb in collusion with 
Gobardhandas — although the suit was 
still ponding and the debts and legacies 
had not been paid— had borrowed money 
in the name and on behalf of the estate 
at Delhi and had withdrawn a lakh of 
rupees out of the estate and that Gobar- 
dhandas had withdrawn a sum of about 
Rb. 60,000, that they had not repaid the 
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moneys and that the estate was in a bad 
-condition. So she was alleging that, 
pending the actual proceedings in the 
suit for administration, the two appel- 
lants had been helping themselves to the 
money of the estate by means of the 
Delhi firm. It may here be explained 
that, by a resolution of the executors, 
Gobardhandas, who lived at Delhi, was 
made responsible for the Oawnpore 
branch — Dinanath being responsible for 
the Delhi branch. As a result of that 
Application, an order was made by 
consent, by which Hansraj who, as 
one may put it, was on the side of 
the plaintiff, and Dinanath were appoin- 
ted joint receivers and the order gave 
these receivers liberty to divide the 
properties amongst the residuary le- 
gatees, after providing and secuiing 
payment for the liabilities of the estate 
and payment of general and pecuniary 
legacies ; that order was dated 24th 
March 1931, and, shortly after that, an- 
other order was made removing these 
two persons as receivers and appointing 
the Official Receiver to bo the receiver in 
tlieir place and stead and to take pos- 
session of the estate immediately, that 
order being dated lOth June 1931. 

Thereupon, in January 1932, Srimati 
Bhagabati Debee, the widow, brought a 
motion before the learned Judge, asking 
that Dinanath bo directed to bring into 
Court the sum of Rs. 1,49,000 and Gobar- 
dhandas the sum of Rs. 54,299. The 
case made by the affidavit in support of 
the motion is on the following lines. 
After the appointment of the Official 
Receiver, inspection has been obtained 
of the Delhi books of account and the 
Delhi books of account are discovered to 
show that, in the Sambat year 1987, 
Dinanath, who was in charge of the 
Delhi firm and whose books of account 
these are, is debited in that year with 
Rs. 1,23,339 — money which he has taken 
from that firm. There is another sum 
debited in the workshop account hook 
and thore is a further sum in the ac- 
count of this year taken from the 
Calcutta account book and debited to 
the Delhi office, where it should have 
been debited to Dinanath’s account. It 
is further brought out that, in the year 
1928, a sum of Rs. 7,025 has been paid 
out on account of Dinanath, though it 
has been wrongly pub in the bad debts 
account. In this way, there is very 


nearly one and a half lakhs of rupees 
shown by Dinanath’s own books in the 
Delhi business to have been taken by 
Dinanath from the estate. I may here 
point out that not only is thore shown a 
sum of Rs. 7.025 transferred in the bad 
debts account, which appears to have 
been taken in 1928, but the largest item 
— an item of Rs. 1,23,339 does not come 
into these books to the debit of Dina- 
nath, until the Sambat year 1987 — pre- 
sumably after that had been concluded 
— which corresponds to the period from 
31at March 1930 to 31st March 1931. 
In the Delhi books, so far as Gobar- 
dhandas is concerned, we find some 
Rs. 2,000 odd in had debts account taken 
in 1928; but the other items which 
come to his debit in the Delhi books 
are, first of all, a debit of Rs.^ Ui.OOO, 
then afterwards a debit which has come 
to the Delhi office from Calcutta of some 
Rs. 5,810. It may hero bo observed that 
it is quite clear from tho‘^e accounts 
alone tliat the original allogtation in 
para. 27 of the application for tlie ap- 
pointment of a receiver was only too 
plainly justified, namely that, apart 
altogotlier from any small sums that 
might have b^ri taken in 1928 since 
the plaint was brought in July 1929, 
these two people would appear to liavo 
been repeatedly helping themselves to 
as much of tlie testator’s estate as they 
could very well manage to take, after 
exhibition had boon completely mado of 
tlio risky condition of this estate and 
the chance that it would bo insolvent 
in the end. 

I come therefore on this footing to sec. 
whether this Court has power, on the 
principles applicable to interlocutory 
orders, to make the order which the 
learned Judge has made. The learned 
Judge has taken the view that it is 
quite impossible still to say whether 
this estate will turn out to have enough 
money to pay the debts and the specific 
legacies. Thore has been hard swearing 
on both sides. The applicant says that 
the valuation for probate of the estate 
appears to show a deficiency of some 
Rs. 5,00,000. The appellants, on the 
other hand, maintain that the assets of 
the estate instead of being Rs. 11,00,000 
will be Rs. 20,00,000 and that there will 
bo a large sum, as they hope, to come to 
the residuary legatees. The learned 
Judge regards that, as entirely specula- 
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tivo and ho thinks that, at all events, he 
ought to act upon tlie footing that there 
is the serious probability to be faced 
that the prior claims on tliis estate will 
more than exhaust the whole of the 
assets. In these circumstances, he comes 
to tlio conclusion that the Court would 
not witlihold some protection to the ere- 
ilitors and others wliose inlovosts are 
really at stalco. lie says: 

Willi regard lo unfiiicncRs, it is jirobablo that 
at Olio tlnic all Iho family Ihou^bt that a surplus 
would remain and they all .a^'.rocd to Llio course 
upon whieh those two rosponclonls embarlicd. At 
that the only pooplo likely to suffer, if any- 
body was to suffer at all, wouo the (.■nalitors and, 
liad this family not fallen out anions; tlicm''eUos, 
no doubt thi^ claim for refund would never have 
been made. 

WIlou lie comes to make the order, ho 
directs tiiat the jirosoiit appellants 
sliould Ic ing the respective sums taken 
hy them into Coui t, hut lie gives them 
the aUernativo of linding security for 
the a!iiouiits. This may or may not ho 
a logical altornati vo; l>ut t)u) Icarncil 
diid^c explains that he docs this ho- 
eaiivso the rest of the family '‘undoubted- 
ly approved tlio c<airvSj that was origi- 
nally taken” and liec-auso “a refund in 
cash will imdouhtedly lu) a hardshiti on 
the respondents.” 

t have pointed out that the evidence 
in this case goes to show that tlio great 
hulk of the money was <lr:iwn out after 
this suit had been instituted and I am 
not ])rej)ared to give tlie snialhist atten- 
tion to the suggestion that tlio sinns of 
money, whicdi we have to deal with, are 
sums in respect of which either of these 
Jippollants can, as a matter of fact, apart 
from the inelVectivenoas of sucli a point 
in law, take shoUor under consent of 
other parties. Tliero is some evidence, 
upon wliich it may turn out to ho true, 
that the appellants were not the only 
people who had boon irregularly helping 
tliemsolves to the estate of the testator 
whenever any part of that estate came 
within reach, but there ap]<ears to be 
not a tittle of evidence in support of 
the allegation that either of these ap- 
pellants got the consent of the execu- 
tors as a body formally or informally to 
any single one of the drawings in respect 
of which they are now called upon to 
refund. 

In that state of all'airs it has been 
pointed out to us by Mr. Pugh, appear- 
ing for Gobardliandas, and Mr. Hoy, ap- 
pearing for Dinanath, that our iiowcrs 
1933 0/37 & 3b 


on an interlocutory motion — even in a 
case where an administration order 
has already been made in respect 
of HaghuinuH’s estate — are limited by 
certain principles. Wo have been re- 
ferred to the case of Freeman v. Oox (l), 
where it has boon laid down that for 
interlocutory purposes in such a case as 
the present the defendant should only 
be ordered to pay money into Court 
which ho duos not dispute to bo owing 
and wdiich he admits to ho in his hands. 
There is a case In re Benson (2), which 
^fr. Pugh says is the high water mark of 
orders of this character, and#-Mr. Pugh 
suggests that the order of North, J., in 
that case was hardly consistent with 
subsequent decisions in the Court of 
appeal. We have been asked to consider 
the case of ffollis v. Barton (3), and, in 
particular, the case of Neville v. Ma- 
thewman (4), whore it is said that the 
money must bo in the hands of the de- 
fendant and that there must not bo any 
bona fide dispute about title and another 
case of Nutter v. Ilollayid (5), wliich 
turns out howev(3r to have reference to 
•anotlier jurisdiction altogether, namely, 
to the jurisdiction of the Court on an 
originating summons, the governing con- 
dition of which is tliat, upon an origi- 
nating summt)iis, tlio trustee will not ho 
hold ausworablo on the footing of de- 
fault. .Kinally, tlio case of Crompton k 
FJvafiH Union Bank v. ((>) has 

been put bi'foro us as an authority for 
the proiio&itioii that the apiiellant, in a 
oaso like tlio present, w'ould have a 
complete dohmee to such a motion by 
saying “true, I have had the money; hut 
I have paid it away.” • 

Now, it appears to inotliat the general 
teaching of tlioso cases is this: that wo 
have to go to tlio evidence upon this 
motion from the point of view of seeing 
what exactly the facts are according to 
the ap])olhints thoinsolvos. The doctrine 
is that the idainbilT cannot got a remedy 
prior to the hearing of the suit hy a 

(TsTri) H Ch 1) U.S=47 h J Cli 5C0--20 W R 
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“baitlo of aflitlavits.” In the present 
case, there have l)een affidavits and wo 
liave to see exactly liow much of battle*' 
these affidavits disclose. (His Lordship 
then considered tlio affidavit in support 
of the motion, and that on behalf 
of Oobardhandas, and proceeded.) We 
liavo then to consider whether there 
is very much in either of the two 
jioints that were taken on (lobardhan- 
das's behalf : can we hold our hands 
on the ground that Oobardhandas has a 
bona fide dispute of title, or can wo hold 
our hands on the ground that Gobar- 
dhandas has satisfied us siifliciently for 
the present purpose, tliat, though he 
took tho money, he has not got it now? 
There is no question about title. It docs 
not matter whether this executor savs 
that he has borrowed the money from 
tlie testator’s estate or whether he says 
that he has helped himself in anticipa. 
tion of his share in tho residuary estate. 
As a mere matter of law, wo know that 
that money, if it is in his hands, is 
money which he has obtained by broach 
of trust. There is no arguable question 
as to the right of an executor, who is a 
residuary legatee, to help himself out of 
the residuary estate without making pro- 
vision for the debts and specific legacies 
and other matters which are prior 
thereto. It is only after tliosc matters 
have been clcuired that tlie estate of the 
testator becomes tho property of the 
residuary legatee. 

Wo liavo been referred to tlie case of 
Fordkam v. Wallis (7), w'here it was 
said that a payment by the executor to 
tl.e residuary legatee, while the debts 
remained unpg/id, w'as an absolute and 
unqualified breach of trust. In the pre- 
sent case, not only there was a breach 
of trust on the part of the executor who 
(lid it but it was a breach of trust on 
the part of the executor who took the 
money for himself. There is therefore 
nothingnn the question of title. It does 
not matter for tho present purpose what 
this executor disputes on the question 
of title. (After examining the allidavits, 
the judgment proceeded.) In these cir. 
cumstances, it seems to me that w'e will 
not be at all straining our powers if w^e 
uphold tlie ord'er which the learned 
Judge has made. I think that tlieso 
appe als sho uld bo dism i ssed _ wd t h costs. 

7. (1853) 10 Hare 217=22 L J Ch 6i8=17 Jur 
228=1 \V R 118. 


1933 

As proceedings to enforce the order 
have already been taken, I think, that 
it is not necessary to limit too short a 
time within which the appellants should 
give security. The appellants are at 
liberty to complete tho securities to the 
satisfaction of tho Registrar within one 
month from 'today. This order is nob 
to interfere with any of the executiem 
proceedings unless and until the secu- 
ritics are lodged. When they are lodged, 
tho appellants will have lil)orty to bring 
those execution proceedings to an end. 

Ml tier, J . — 1 agree. 

K.S. Order accordingly. 
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Githa ANT) M. C. Giiosj:, JJ. 

Satish Chandra Pal — Defendant — Ap- 
pellant. 

V. 

lieshee Case Law — Plain till — Res- 
pondent. 

Appeal No. 321 of 19'3I, Decided on 
ir>th June 1932, against ai)pollate order 
of Addl. Dist. Judge, "Midnapur, D/- 
29th June 1931. 

(a) Landlord and Tenant Plea of sus- 
peniion of rent on account of disposses- 
sion by landlord — Onus is upon tenant to 
prove dispossession and not upon the land- 
lord to prove restoration where finding in 
previous suit was that tenant was dispos- 
sessed by landlord. 

In cases wlicrc llu; question of suspension 
rent arises on account of dispossession by land" 
lord ill respect of the whole or a part of the de." 
raised piemii.cs, the onus is ny*on iJie tenant to 
prove eviction and tho extent of sncli eviction, 
and that it relates to the period for whirh rent is 
claimed by the landlord If the landlord seeks 
to recover rent on the footing that tho tenant 
was in possession of the entire area demised, tho 
question of eviction mast be decided on the facts 
and circum.stanccs of the particular case beforo 
the Court, irrc.spcctivG of the decision in the pre- 
vious case. Jt would not be right to lay down as 
a proposition of law gnucrally that the disposses- 
sion found in a previous suit should be deemed 
as against the landlord to coiitinuo up to the 
time of tho institution of the subsequent suit 
for rent, and that there was any presmnptioii 
against him which it was for the landlord to re- 
but by yiroof of facts .showing that effective step.^ 
had been taken to restore the tenant to posses- 
sion of the lands from which ho was found to 
have been dispossessed in a previous litigation: 
AIR 1931 Cal 537 and 41 Cal 493 [P C), Foll.^ 
9 / C 568, Ditit. [P 292 C 1, 2] 

(b) Evidence Acl (1872), S. 101— Onus im- 
material. 

Question of onus is not of importance where 
all relevant facts are before the Court and the 
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Gouit has drawn its own inferences from those 
facts. [P 2y2 C 1, 2J 

J oges Chandra Boy, Panchajia^i Ohose, 
Durgadas Boy and Jatindra NathMitra 
— for Appellant. 

Narcndra Chandra Bose and Kalin 
Chandra Paul — for llespondent. 

Gulin J . — The history of the case giv- 
ing rise to this appeal has hoen set out 
in detail in tlie judgment of tiio Court 
I)olow, and it is not necessary to recapi- 
tulate tlic SEimo for tlio purpose of the 
appeal now before us, excepting the fact 
that in a suit for rent for a previous 
period, ld‘J9 to 13iJ2 B.R., it was held 
that the defendant-appellant in tliis ap- 
peal was dispossessed from 120 bighas of 
land out of the total area of 2877 bighas 
comprised in the tenure in respect of 
which Jsent was claimed hy the plaintiflf- 
respondent. Tlio claim in the suit out 
of which this api)cal has arisen was for 
realization of avroais of rent for the years 
1331 to 1330 A.S., as also f.)r the period 
from Aswin to Chaitra 1330 B.S.; there 
was also the claim for cesses and dama- 
ges. Tlie (lefondant-appcllant in this 
Court contested the plaintin’s claim on 
various grounds. The defence with which 
wo are concerned in this appeal is the 
one which roliitoil to the dispossession 
hy tlio plaintitV from a part of the tenure, 
rlisontitliiig Jiim to recover rent as 
claimed in the suit. The point for de- 
toriiiination raised iiy the trial Court on 
this part of tlie case was, whotiior the 
dciendant had lieon ‘^restored to posses- 
sion of the portion of tlio tenure com- 
plained of.'" 

According to tlio trial Court, it was for 
the plaintiff to show wlmther the ten- 
ants’ grievance liad been remedied by 
taking effective steps to restore the ten- 
ant to possession of the lands. This was 
said with special reference to an obser- 
vation made by this Court in the judg- 
ment passed in Bealiee Case Law v. 
Satish Chandra Pal (l). The parties to 
it were the same as tlioso in tlio appeal 
before us now. The learned Subordinate 
.ludge, in tlio trial Court, observed that 
the evidence on plaintitV’s side was far 
from convincing, and be was not satis- 
fied that the defendant’s possession had 
been restored. The decision of the trial 
Court was against the plaintiff, and it 
was held that the rent claimed in the 
suit “must remain in suspension” till 
'^'jT A i R'fysiljarseT^iMic'S; 
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the defendant was proved to have been 
put into possession of the lands from 
which ho had been dispossessed. On ap- 
peal by the plaintiff, the learned Addi- 
tional District Judge considered that the 
point for decision in the appeal was whe- 
ther the defendant was entitled to obtain 
suspension from payment of rent on the 
ground of alleged dispossession by the 
plaintiff for the period in suit. The 
learned Judge observed that for the de- 
fendant to succeed, he must prove that 
the earlier dispossession of which men- 
tion was made by the trial Court, conti- 
nued down to the period in suit. The 
Court of appeal has then come to the 
finding that the plaintiff did not appear 
to have realised any rent from any under- 
tenant during the period in suit, the 
clear implication being that there was no 
dispossession by the landlord in respect 
of any part of the tenure during the 
perioil for which rent was claimed from 
the tenant in the suit out of which this 
appeal has arisen. The learned Addi- 
tional District Judge has, upon the find- 
ings, arrived at by him, on the materials 
before him, hold that tl\o defendant Jiad 
not been kept out of possession of any 
portion of the demised premises by the 
lilaintiff, and that ho was “not entitled 
to obtain suspension from payment of 
rent.” Tlie case was remanded to the 
trial Court for decision of other ques- 
tions arising upon the defence of the 
tenant defendant relating to the kisisby 
which rent was payable, and the pay- 
ment of cesses and damages as claimed 
by the yilaintilV. The defendant lias ap- 
pealed to this Court. 

It must be noticed at the outset that 
in view of certain observations in the 
judgment of this Court in a case towliioh 
reference has been made above, the 
learned Sulwdinato Judge in tlie trial 
Court had placed the onus of proof en- 
tirely on the plaintiff to prove that the 
tenant had been restored to possession 
of the lands in respect of which there 
was dispossession by the landlord at a 
previous period. The observations made 
by this Court were in consonance with 
the view expressed hy tliis Court from 
time to time upon the facts and circum- 
stances of particular cases in which the 
question of suspension of rent arose on 
account of dispossession by 'landlord in 
respect of the whole or a jiart of the de- 
mised premises; but the question remains 
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that dispossession as alleged by tbe 
tenant in any paiticular case must relate 
to the period for which rent ^vas claimed 
by the landlords. It would not be right 
to lay down as a proposition of law 
generally that the dispossession found in 
a jnovious suit should ho deemed as 
against the landlord to continue up to 
tiie time of tho institution of the subse- 
quoiit suit for rent, and that there was 
any presumption against him which it 
was for the landlord to rebut by proof 
of facts showing that effective stops had 
been taken to restore the tenant to pos- 
session of tho lands from wliich ho has 
found to liavo been dispossessed in a pre- 
vious litigation. The decision of this 
Court in the case of Puma Chandra v. 
BnsiJc Chandra (2), on which very gre^t 
reliance was i)laccd on behalf of tho ap- 
pellant before us, does not strictly bear 
out tlie general proposition. As has been 
pcinted out in that case, whether there 
has been an eviction or not depends up- 
on the particular circumstances of each 
case. The tenant’s right to suspension 
of rent continues, as it has been hold in 
many cases, till elTective stops are taken 
by the landlord to restore him to i»os- 
session. Although tho proijosition has 
been stated in a general form in some of 
those cases, Mookerjee, J., in Puma 
Chandra's case (2), mentioned above, 
went into the question of eviction aris- 
ing f(U’ cou.sidcration in tho case before 
him, for the purpose of deciding tho 
same in favour of the tenant. The ques- 
tion of eviction must, in our judgment, 
be decided on the facts and circum- 
stances of the particular case before the 
Court, irrespective of tho decision in a 
previous case, on the question of dispos- 
session, if tho landlord seeks to recover 
rent on tlio footing that tlie tenant was 
in possession of the entire area demised, 
as he has done in the case before us. 

It is difficult to a])preciato thd appli- 
cability of tho rule of res judicata in re- 
'gavd to dispossession during tho period 
of suit in a case of this description. The 
(luestion of the burden of proof howevor 
as has been urged on behalf of tho ap- 
pall ant is a very material question in 
such a ease, although it may very well 
;!io said in tho case before us all the role- 
jvant facta were before tho Court below, 
and it lias drawn its own inference on 
thoso facts, find held agains t the defon- 
' 2 . (Toil) 91 C 50S. 


dant in the suit : tho question of onus 
was not therefore of importance. On* 
principles and rules of general applica- 
tion, as also upon the authority of do- 
cisioiis of Courts in England, to whioli 
reference lias been made by Sir George 
Kankin, C. -J., in delivering tho judg- 
moiit of the Full llonch of this Court in 
tho case of A run Chandra Snujliu v. 
Bhagaban Chandra Hoy (‘l), there ap- 
pears to he no doubt that tho onus is 
upon the tenant to prove eviction, andj 
tho extent of such e\ iction, where the 
plea of such eviction is raised with a! 
view to clisontitlo tlie landlord to rea- 
lize rojit in its entirety. As indicated 
by tho learned Gliiof Justice in the judg. 
iiient, tlia ilecision of tho Judicial Com- 
initteo of the Privy Council in lJurga 
Prasad Singh v. liajendra- Nurnyan 
Bagchi (l) supports tho view that the 
onus was on tho tenants to make out a 
case, if tliey had one, for abatement of 
rent. It may he immtionod that noth- 
ing more than aliatornent of apportion- 
ment could 1)0 decreed in favour of tho 
ap])ellaiit in tho suit out of wliich this 
appeal has arisen, if eviction in respect 
of any area could ho made out by liim. 
A lessee claiming apportionment must 
prove tho value of the land withdrawn 
from the demise, ascertained on tho date 
of such withdrawal. The burden of proof 
lay upon the tenant: tho landlord insnch 
a case was not a person who was prosecu- 
ting an equitable chiim to an apiiortion- 
inont; he was a person to whose legal claim 
to an entire rout, tho tenant, wjis in law 
ontitloil to make out, what was in law a 
defence to a jiart of the claim. far 
as tlio tenant was concoyied it was a 
plea of partial discharge from his coven- 
ant; and it followed therefore that it 
must ho raarlo good by tho tenant, as tlie 
covenant was admitted : see Smith v. 
Maling [f)) and Salts v. Battershy (0). 
Tliero was a single plea to bo takeu and 
substantiated by tho tenant, a single 
issue to be tried, and there could not bo 
any shifting of onus in such a case. 

In our judgment there is no question 
of any particular direction by this Court 
Innding upon tlio parties in this case as 
3 'a" 1 "K i:}3l‘"Cal 537=133 I C 577=6J Oal 
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indicated by fclie trial Court, there is no 
(luestion also of the application of the 
rule of res judicata so far as the tenants’ 
plea of partial eviction and consenuent 
suspension of rent, so far as the period 
in suit wore concerned, the onus was 
upon the tenant to make f^ood his de- 
fence, independently of tho decision in 
tiui previous suit for rent, in re^^ard to 
a previous period, tlio decision in tho 
previous suit mit^ht bo treated as ovi- 
tlonce in favour of the defendant Ex- 
amined from whatever point of view ei- 
thiu’ on th(^ footing tluit tlio onus was 
iil)on tJio teniint-dofondant to make out 
liis case of suspension or apportionment 
of rout, or jud^^ed from tlio standpoint 
that upon t!u3 entire evidence fieforo the 
Court, the linal Court of fticts has cunio 
to tho'lindiii.^ ue;.;;il,ivin^^ the ilofenco of 
tlio teiiant-defojiilaiit, tlie landhu’d plain- 
tilT’s elai!n for r(mt for tlic period in 
suit must 1)0 allowed. 'I’lit' learned Ad- 
<liti<)n!il J)istri(*t dudiio in tlu^ Court of 
iipfieal below dirue.ted iiimself ri'd'tly in 
stiit.inj4 that in tlm prc’scut suit it had 
to bn found indcjK;iuleiitly of the dispos- 
sesdori proNed in th(< in‘(wious suit for 
rtud/, wlietlu'i' tiuj <lisposs''ssion conti- 
luu'd in fact din'iiii^ the pc'i'iod for which 
rent was ch.iinuvl, and wo must accept 
liio iiiulin;^ tliat the (lt*fcu(lant-api)eliant 
liad not been l<c|)t out of possession of 
any portion cd the dtunisod premises. 

In the )cault the decision arrived at 
by th(^ learucii Jud^MMn the Court of ap- 
peal l»olow and the order of remand 
made hy Idin are ariirnu’d. Tho appeal 
is dism.issed with costs. Tlic hearing 
fra ill tliis a.ppcal is assessed at tlireo 
gold nmdiurs. 

J/. C. Ghoar, 1 agree. 

P*.H./k.K. Apptuil dismissed, 
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Jack, J. 

Baja Beshoe. Case Petitioner. 

V. 

Jan (at 'Mahapatra and others — Op- 
posite Parties. 

Civil Kule No. 480 of M)3l, Decided 
on loth July 1931, against order of 
^funsif, 3rd Court, Midnapur, D/- 137th 
February 1931. 

Civil P.C. (1908), O. 21, R. 100—R. 100 
includes auction-purchaier’s legal represen- 
tative— Bengal Tenancy Act (1885), S. 26-F. 

Although tho wording of O. 21, K. 100, refers 
cnly to the auction purchaser it includes his 


legal representatives also. A landlord obtaining 
possession of a bolding under S. 2G-P, Ren. Ten. 
Act, becomes tho legal representative of the auc- 
tion-purchiifior as regards the holding in quastion 
and therefore the remedy of a person dispos- 
sessed by legal roprosentalives of a i)urchasor is 
the same as against a purchaser. [P 203 0 ‘2 J 

Nalin Chandra Pal — fur Petitioner. 

Satcowripati Boy and Bireswar Chat- 
ter ji — for Opposite Parties. 

Jvdejment, — This rule has boon .issued 
calling upon the opposite party to slmw 
cause why an order allowing an applica- 
tion iindorO. 21, 11. 100, Civil P. C., shouhl 
nob bo sot aside. This rule was issued 
on tho ground that in a matter arising 
out of an application under S. 2l)-F, 
J5en. Ten. Act, tho Court bolow had no 
jurisdiction to entertain a claim undor 
K. 21, ll. 100, Civil P. C. This rule 
runs as follows: 

Wlieif any person other than tlio judf^meut- 
drljLor i.s dispi)^.^ 0 hrte'A of immovable properly by 
tlic huhlor of a ileeree for tho pt>sse.ssinii of such 
propel t.\ or where •sui h properly has heou sold 
in cxociitiuM of a decree, hv tho purchaser there- 
of he rnav make an application to the Court 
cninplaining of mu-Ii dispossession. 

It is urged that tho dispossession 
under 0. 21, R. JOG, must l)e b\ tho 
purchaser of tho pvojiorty sold jn o.xccu- 
tiuu of a decree. In tiiis case tho dis- 
possession was by the landlord who was 
put into possession under S. ‘ili-F, JVm. 
Tim. Act. Under Cl. G, 8. 2G-K, the 
rigiit, title and inti3rest in the liolding 
shall bo deemed toha\c vested in the im- 
mediate landlord, w'hose application has 
been allowed, from the date of making 
till) order under 01. o. Tho liindloid,, 
petitioner, was put int o possession undor 
the provisions of tliis sf'ction as against 
the opposite party and it is clear that 
he has obtained possession owing lo the 
fact tliat there was an auction sale and 
that lie has been put in tho position of 
an auction ])urcliaser hy virtue of tiio 
jirovision of S. 2G-i'\ U is clear also 
that under Cl. G, S. 2G.b\ it is the inten 
tion of tim legislature to put the bind- 
lord in tho jiositioji of the auetiom pur-I 
chaser as regards Ids rights and liabili-! 
ties. In fact the landlord becomes the| 
legal representative of tlio auction-pur-| 
chaser as regards thf) hohliiig inquostioni 
and although the w'ording of 0. 21, R. 100| 
refers only to the auction-purchaser itj 
scemt clear that it must be intciulcd to| 
include his legal representatives. There! 
seems to be no reason why a j)erson who 
is dispossessed by the legal repre-senta- 
tives of the purchaser should not havg 
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Uio snmc remedy ai^ainst them as against 
the purchaser. I think therefore that 
this rule must bo discharged with costs 
— hearing fee, one gold mohur — and 1 
order accordingly. 

K N./n.K. liule discharged, 

A. I. R. 1933 Calcutta 294 
Special Bench 

Rankin, C. J., C. C. (Jiiose, and S. K. 
Guosiii, JJ. 

Madhusingh Kaiharta and others — 
Accused — Appellants. 

V. 

Kmperoi — Opposite Party. 

Death Kef. No. 11 and Criminal Ap- 
peals Nos. f)(i4 and ()92‘of 1931, Decided 
on 30th November 1931. 

(a) Criminal P. C. (1898), S. 297 — Accu‘*ed 
committing robbery charged under S. 396 — 
Number of accused less than five — Charge 
under S. 396 split up and treated as charge 
under S. 302 together with charge under 
S. 392 — Accused convicted of murder — Con- 
viction held illegal — Penal Code, Ss. 302, 
392 and 396. 

Wiicro, in a trial of persons accused of having 
coniinitlc'l robbery, tlio Judge directed tbo jury 
that if they found that the persons taking 
were not shown to be five in number, they could 
split thti charge under S. and treat it as a 
charge under S, 302 together with a charge 
under S. 302, i. e. treat it as a .substantive charge 
of murder plus a substantive charge of robbery 
and the jury acting upon the direction convicted 
two of the accused of murder: 

Held', that the convictions wore liable to bo 
sot aside and the accused worn to be retried 
upon a .substantive charge under S. 302 and a 
siib-stantive charge under S. 39*2. [1* 295 G 1,2J 

(b) Penal Code (I860), Ss. 302 and 396 — 
Charges under S. 302 is not minor to that 
under S. 396. 

The charge under S. 302 is not a minor charge 
tr the charge under S. 390. The charge under 
S. 390 is a charge under which a person who 
has not committed murder is liable to bo held to 
commit murder, because be is a member of a 
gang of dacoits in the course of which somebody 
else committed murder. [P 295 G 1] 

Maiiindra Nath Ba7ierji^ iov Appel- 
lants. 

Anil Chandra Hoy Ohoudhury—lox tho 
Crown. * 

Rankin, G, J. — In this case wo have 
before us a reference under S. 374, Cr. 
P. 0., in respect of tho accused man 
Madhusin^^h who has been sentoricod to 
death. We have also an appeal on tho 
part of Madhusingh and we liave further 
an appeal on the part of Powali, tho co- 
accused, who was also convicted under 
S. 302, I. P. C., but was sentenced to 
transportation for life. Both the accused 
^were also convicted under S. 392, 1. P. 0., 
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of robbery, but no separate sentence was 
passed by the learned Judge upon this 
charge, ft Appears Ithat tliere were five 
accused persons and the prosecution 
case was that six persons had really been 
concerned in [iiurdoring a Marwari 
Shroff, Badrinarayan Agarwalla, and his 
servant Lin l^alung. The prosecution 
case was that Badri was going witli Iiis 
servant with certain rupees and small 
change to a Tea Estate called Kulikuclii 
and that, having crossed tho Kapili river 
ferry and having come to a little stream- 
let called Sahoridang, Badrinarayan and 
his servant were fallen upon by tho ac- 
cused and were killed. They appear to 
have been cut to doatli with long han- 
dled instruments of tho cliaracter of a 
dao. The prosecution case was that tho 
accused persons liad met on the (lay be- 
fore the occurrence and at a time pre- 
vious to that to arrange tliis murder for 
the purpose of robbery. The prosecution 
case also was that movu than live per- 
sons were taking part in tho transac- 
tion. fn the ojid, there l)oingvtn‘y little 
evidence ex(iept tho confession of Powali 
which was evidence' against him, tho 
jury came to a clear finding, first of all 
that tho ovideiico of c(;nsj)iracy on the 
previous occasions was iiisidlicient and 
they ac(]uitted all of the aescused per- 
sons on tho charge of conspiracy. In tho 
second place they found that it was not 
made out that so many as five persona 
had taken part in tho ocjcurrenco at all, 
tho result being that S. 390, I. P. C., 
wsa entirely inapplieahlo to tho case. 

Tho learned -Judge had told that, if the 
jury found that the persons taking part 
were not shown to bo fivo in number, 
they could then split up tho charge under 
S. 39G and treat it as a charge under 
S. 302 together with a cliarge under 
S. 392, [. P. C., that is to say, treat it 
as a substantive cliargo of murder jjIus 
a substantive charge of robbery; and the 
jury in bringing in their verdict against 
tho two appellants before us liave acted 
upon that direction. The result is that, 
although these persons have all been ac- 
quitted on the conspiracy charge and in 
addition to that were only indicted for 
what I may call constructive murder 
under S. 39(5, and although the condi- 
tions on which the applicability of that 
section depends have not been made out, 
these people have been convicted of 
murder without ever being properly 


Madhusingh v. Empkrou (SB) (Rankin, C. J.) 
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chargod. The matter is said to have 
been made better — although I think it 
has been tnade worse — by reason of tbe 
muddled form under which the charge 
under S. 396 was drafted in the Sessions 
Court. Tt appears to liave been drafted 
by somebody who really ought to obtain 
some farther instruction in drafting be- 
cause he charged all the accused that 
they committed dacoity by robbing Inn 
lialuiigaiid that, in the commission of 
such dacoity, Powali murdered Badri- 
narayan and Mudhusingh murdered Lin 
Lalung. Then it is said that in that 
way they all committed an oll'ence 
under S. 396. As the charge contains 
the statement that Powali murdered 
liadriucurayan and Maclliusingh murder- 
ed Lin Ijalung if it said that this 
charge may ho regarded l)y ns as though 
it contained within itself a charge 
under* S. 30:^. If it did, presumably 
Powali was only charged v;itli murder- 
ing Badri narayan and presumably Ma- 
dliusingh was cliargcd with only inur- 
-dering liiii Jjalnng. As a matt.,r of fact, 
tliougli the evidence is n«)t consistent 
ujKni this matter, it would a])iJ 0 av that 
tlio main hulk of the ])rosocuti()n case 
was to sliow tliat Powali murdered the 
servant and Miidliusingh murdered the 
nuihter. Wo do not know what the 
jury thought about that matt(u\ We 
do not know wlio murdered whom ac- 
cording to the vi(5W taken by the jury. 
.The confession of Powali is an iinj>or- 
['taiit matter bo consider and this matter 
I has not been dealt with in a way which 
Jean possibly be siii)p(ntc(l. It is <iuito 
lelear that the charge under S. 302 is not 
|a minor charge to tlio charge under 
jS. 396. The charge under S. 396 is a 
[charge under which a person who has 
not committed murder is liable to be 
lield to commit murder because he is a 
member of a gang of dacoits in the 
course of which somebody else committed 
jmurder. That being so, the condition 
lof this record is quite out of order and 
j those two accused persons must bo re- 
manded for retrial. 

The appeals must be allowed, the con- 
victions and the sentences on these two 
accused must bo set aside and their cases 
must be remanded for retrial. It is 
necessary to say that the case about the 
antecedent conspiracy under S. 120-B, 
I. P. C., should not be restarted against 
these people and the ease is not ,to be 


restarted against thorn on the footing 
that there were five people taking part. 
The case is to ho started against them 
upon a substantive charge under S. 302, 
and a substantive charge under S. 392, 
I. P. C. 

C. C. Ghose, J. — I agree. 

S. K. Ghose, J. — I agree. 

n.M./u.K. Ap 2 )eal allowed, 
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Rankin, C. J. and Costello, J. 

Surendrakrishna Hoy — Appellant. 

V. 

Shree Shree Ishiuar IJhubaveslnvari 
Th akuran i — Respondent . 

Appeals Nos. 23, 24, 26 and 93 of 1931, 
Decided on 13th May 1032, from judg- 
ment of Buckland, J., in Suit No. 161 of 
1929. 

(a) Letters Patent (Calcutta), Cl. 12 — Land 
partly within and pattly without local limiti 
— Each defendant need not be interested in 
land within jurisdiction. 

Tf a suit brought in tho High Court (original 
.•^idi*) is properly framed, so as to embrace land 
partly within and partly without the local 
limits, it is in all cases a question of the discre- 
tion of the Court and if the Court exorcises its 
discrotiori in favour of entertaining the suit, the 
jurisdiction cannot bo questioned. It is not neces- 
sary that each defendant or sot of dofendants 
must be interC'^tod in some land within the juris- 
diction : A [ R l\mCnl ISl and AIR 1922 
Cal 500, E.L‘pl. and Dist, ; 29 Cal 871, Rel on, 

[P :-^00 0 1.2] 

(b) Hindu Law — Religious endowment — 
Family idol — Whether the endowment can 
be set aside by consent of all parties inter- 
ested —Qunerf, 

It is doubtful whether under niiiclu law at 
any particular time by consent of all th.e parties 
then intciesUd in tho ondo^vmnnt, a dedication 
can he .sot a.sido oven if tho idol is a family idol 
(Quaere): 2 Cnl 341 (P (J), Expl, A I H 1928 Cal 
1083 and ,1 1 R 1926 C.iM42, Ref. [P 302 C 1] 

(c) Hindu Law — Religious endowment — 
Consent decree does not terminate debuttar 
character if such estate is not represented. 

A consent decree obtained in a suit in wliieli 
tho debuttar estate is not represented does not 
terminate the debuttar character of the dedi- 
cated properties and the consent decroe is not 
binding upon tho debuttar estate. TD 302 0 2] 

(d) Limitation Act (1908), S. 10 and Art. 
144 — Person not accepting shebaitship — His 
possession is not tainted with fiduciary rela- 
tionship and is adverse to deity. 

A man is not born responsible as a shebait and 
does not become a shebait against his will if ho 
has never accc]ded the oOice mf shebait, nor 
acted as a bailiff or a trustee of deity. Lie may 
bo treated as an outsider and, for all inirposcs a 
stranger. His possession is not tainted in any 
way by a fiduciary relationship subsisting bet- 
ween him and the idol, and is ad\erse to tbe 
deity : AIR 1922 P 0 123, Poll, [P 302 0 2]‘» 
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(e) Hindu Law — Re^ligious endowment — 
Idol ii not perpetual minor. 

The doclrino that an idol is a pcrx^otual minor 

an extravagant docirino as it is open to she* 
baits or any person interested in an endowment 
to bring a suit to recover the idol’s property for 
debut far j)nrpo.sos : I.i7 Cal 885 (i^ C), Hel on. 

303 U 1] 

(f) Limitation Act (as amended in 1929), 
S. 10 and Art. 144 — - Shebait's possession 
cannot be adverse. 

As regards an idol's property, ii shobait stands 
in a tlduciaiy relationship to tin? idol and there 
can he no adverse po.sse.ssion bv shebaits 

fP 303 C 2 ; P 301 C 1] 

(g^ Limitation Act (1908), Art. 144 and 
S. 28 - Joint shebaits dividing debuttar pro' 
perty between them — Rent and profits ap- 
plied by them to their own purposes — Still 
idiiJ's right is not extinguished, 

'I’liti ]>osso-ision of two joint shebaits does not 
become adverse to the idol, cveu when they 
opm)ly claim to divide the property botworn 
tlioni. Tlie fact of their possession is in accord- 
ance with the idol's title, and the change maue 
by them, in the intention with \vhi<h they hold, 
evidenced hy an application of the rents and 
profits to their own purposes and other acts does 
not extingnihh the idol's right, hccau.'-c such a 
chnngeof intenlioii can only he brought home 
to the idol hy meiiiis of the shebaits’ knowledge 
and the idol c;ui only re-act to it by the shi- 
baits. No doubt an\ descendant of Iho founder 
can bring a suit against tbo .shobaiis on tbo 
idol’s b( 2 half but such jjorsons have no legal duty 
to protooti the endowment and, until the shebail. 
i.s removed or controlled by the (’onrt, he alone 
can act for the idol : A Z Ii I'difJ jl/aA 7GU, nn£ 
Foil. ^ ^ ^ TP 301 C 2] 

(h) Hindu Law — Religious endowment — 
Family idol. 

While dealing with a family idol, there is no 
presumption that the settlors ever intended that 
the family ccicmonien, as the income increased, 
should hecomo moiM and more exjicnsiyfi : 19 Cal 
513 (P C), llcl on. ^ [p :m (1 2] 

(i) Hindu Law --Religious endowment — 
Shebait — Provision for residence is valid — 
But ultimate direction to build for heirs is 
for benefit of heirs. 

A gift for the maintcMiancG of a shebait or for 
the residence of a sliebait would bo a gift sub 
modo to the idol. A parsonnl riglit may be given 
to niornbers of the family to reside in the liouse 
provided for the thakur or provided for Uic .sIjc- 
hait ; l)nl an ultimate direction for the building 
of houses for (ho residence of Llic heirs is by no 
means on the .same fooling as a direction for the 
provision of a residence for the shebaits. 

* . . ^ 

(j) Hindu Law — Religious endowment — 

Construction — No absolute interest held 
created in favour of deity but only charge 
for worship and upkeep. 

The directions in a deed of ondowinoiit as re- 
gards the income of the proi^orty wore really 
four. The first wa.s the provision for taxes and 
repairs ; the second for worship and the feeding 
of Ijrahmins ; the third provision was a direc- 
tion to accumulate and build tenanted houses 
and the final provision was a provision for the 
erection of a house or hou.ses for the convenience 
(Of residence and habitation of the heirs which 


was the ultimate destination of the net proceeds^ 
subject to the expenses of the worship : 

Held ; that there was a charge for the upkeep, 
worship and expeuBO- of the idol and that tbe^ 
idol could not claim to have an absolute interest' 
ill any portion of the property which was gover- 
ned by the provision that tenanted houses should 
bo built on the land for the increase of the in- 
come of the trust. [I* 30G C 2; P 307 G 2J 

S. M. Bose, S. N. Bauerji and B. Iloy 
Chau d huri—i or A p fic 1 1 a n b . 

S C. Mi tier, N in vend r a Noth Sircar 
and P. N. Bancrjre —lov Respondent. 

Iliijikiii, G. J. — Wo have l^el'orc us 
fehreo appeals Nos. 23, 24 and 2o of 1031, 
hy dilTorent parties — defendant in a suit 
lirouglib liy a Hindu deity on 22nd Janu- 
ary lfl29, for tlni [lurposo of ostal^lishini^ 
title ami f>l)taining possession of, (a) four 
projierl.ics allej’ed to liave heo'n dedi- 
cated to tlio deity on ot)i T\lay and 

(l)J certain innfussil ]M‘operties allcs^ed to 
have hoen juirchasod on hohalf of the 
plaintilT deity l>y a eoiiveynnce, dated 
nth April ISllG. The phiintilT's chiini in 
r( 3 spect ('f oiu'/ of tlin four pii-piMties 
comprised in the iloed (J namely^ 

tlie j)ro}iorty known us lo, Kllio! Road, 
was withdrawn at the trial and nec^l not 
further (Mnecuni us. Tlie learned Judge, 
hy his diK'vee, dufu'd Ifltli 1 l(»c('mhf'r HMO, 
has declared tlmt the plaiiitilV is abso- 
lutely ontith'd to the other pmpeities 
comprised in tliese two deeds fieo from 
all encumbrances. Ih' lias rlii’eided siu.di 
of tlie defendants, as ha\o lieim founil 
])y him to he in iiossessiuii, to dtdiser up 
possession to the plaintiif and has given 
other forms of relief to the iilaintiff as 
ai^ainst morti^agee-ilefcndaiits md in ])os. 
session, He has directed, as against 
Hrajanath Th?, that an account of mesne 
])rofits be taken. Tho other reliefs need 
not he mentioned here. 

In Appeal No. 23, tlio appellant is- 
Brajanath He, who, witli liis brother 
Rakhalchaiidra Ho, was a grantor of the 
deed of 5th May IHSH, by which ho was 
declared to bo ii shebait of tho plaintiff 
deity. In Appeal No. 24, tho appcdlant 
is Satyacharan He, the younger son of 
Rakhal. Satya appears to have hoen 
born in b'obruary, 1H99. lie is tlio son 
of Rakhal, by his second wife, whoso 
name is Sroemati Thakamani Hasee. Ap- 
peal No. 25 is brought by two sets of 
mortgagees, wlio may bo called tlie Jb^y 
defendants and tlio Mandal defojidants, 
and wdio claim under mortgages made in 
1922 and 1924, respectively, by Tulin. 
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bihiiri ]')(3, tlie elder son of Ri\klial. Pu- 
lin’s estate is before tluj Court, it is re- 
I)rcs(Mited by ^fobini and Janiini, ljufc wo 
Jiavp already pointed oufclliat Moliini 
sliould sue as lilaintiif on his own aci- 
roin.t M,H well as on behalf of the idol and 
this amendment has without objection 
])pcn onlert’/l by us. Jiy the deed of 
ISSS, the two brothers Rakhal and Rraja 
dedicatofl to the idtd i)roj»ci tief^, which 
mnv may 1)0 rei^avdod as fmir : (i) -K), 
Jamiapukur }in:id, (ii) hi, '17 and 4H, 
Pliiilla^aii Jh'ad, (iii) 4o, Klliot Road 
and (iv) J, ]{oyd »St)eet. 

Of these pi'operties, tliouf^h all aro 
in the OTniions of Calciiita, only 4, 
Royd iStKM't, is within the ordinary 
oi-i;4inal eivil jurisdiction of this Court. 
Tim de^fl i»rovi(les tliat, out of the in- 
come to 1)0 pioduced from ll)e ]U'o|5ertic-s, 
a siifUcient s?im is to he set asido for 
repairs; tlicii tluit theslnOia is to he per- 
formed in a manner therein sot forth ; 
that Coveiiiment securities aic, to he 
pnn'lia.sed out (d' tlie surj)luH imaune left 
!i I ter meef in,'4 these ixpciires and that, 
niien a siilhcieiit sum has in tliis way 
h(‘en accumulaled tin* .slicbaits arc to 
cause tenanted houses to i)c hiiilt oil tlie 
dodieafed land and lliat, out of (die in- 
creased surplus, Imilflin.t^s are to he 
erected for the n'sideiice and hahitaiion 
of the lieirs of ll-.o ;;r!ininrs. Tlio deed 
states tliat the Miluo of tll(^ properties 
Ljranted as dehuttai' is Its. -IT.OiH). 

In ISP'J, Haklial and Hraj;i entered 
into a document, wliic.h sliowa tliat, at 
that time, they had a ljusines.s which 
had not l)eon dedicated to (he idol; and, 
in lS!ir>, this document ^\as cancelled l)y 
another, which sliows that tlio brothers 
possessed jiroportios at d-l ajid .'lo Reniii- 
]Uikiir Road, another property in liooi^lily 
and a shop in Wcillesley Street. Oxi fith 
A[>ril ISfltl, Ihiklial and Praia, on the 
narrativo that the purcliase ])ricG of 
Jls. 2,1(11-1 l-O had l)eon saved by the 
idol out of tlie dehuttar jiroporty, oxo- 
culod a Benj^iili convoyaneo, selling* thoir 
inofussil property, cxoludini( their d\\el- 
lin,‘4 liuuse, to the idol for tliis sum. 
Prima facie, in 189(5, the brothers were 
still actinj^ on tlie basis of the deed of 
18H8. Rakhal died in 1901. 13 raja is 
still alive and is a defendant in tliis suit. 
Py his will, dated 29th July 1901, Rakhal 
appointed Pulin liis executor, his yoiin^w 
son Satya to become oxeoutor when he 
attained majority. He directed Pulin 


not to sell anything till Satya came o£ 
af^o. He directed that his wife Thaka- 
nmni 

“i.<; to ho maiiitainodout of my estiito mid wilt 
have a rirht to reside in iiiv bouse." 

The reference to the house is appa- 
rently a reference to 30, Poniapnkui 
Road, wliich liad all aloiui been used in- 
fact as tlie family dwelling house, con- 
sistently with the deed of 1888, hut- 
which was one of the dedicated prop.or- 
ties. In December 1902, Rakhal’s widow, 
Thakamani, as ilie mother and next 
friend of Satya, who at that time was 
about four years of ago, hrougljt a Suit 
No. 852 of 1902—00 tlio original side of 
this High Court— to set aside the deeds 
of ISss and 18(^9, on the allegation (iiat 
tho dedication to the idol \\as, on tlie 
jiart of Raklial and Praja, a meie colour- 
able de\ ice, never intended to be ^■a]id 
or opci ativo but intended iiicroJy' to be 
used as a ‘-Iiield against creditors of tbo' 
grantors “should occasion arise in that 
belialf nlthougli no such occasion lias 
arisen.*' Tli(3 defendants to this suit 
were liist of all Praja and Pulin. They 
wore described in tlio cause title as 
alleged shebaits of tho (leities. Tho 
infant sojis of Praja and ITilin were also 
impleaded as dc.'fondants. In this suit, 
Praja. pleadoil tliat Rakhal, liis ehlor 
hrotlior, liad always represented to him 
that it had lu’on the wish of tlicir father 
tliat tlioy should dedicate the proiiortios 
.and lie denied that tho dedication was 
a fraudulent device. Pulin, while mak- 
ing no admission as to the invalidity of 
tlio dcdicat ion, sulunittcd to tho Coint- 
that ho had no ohjeclion to a ])artition 
being made of tho property, if tho Ooiirfc 
thought it to he void or inoperative- 
for any reason. The minor defendants 
pleaded that tliey had no knowledge oi 
the matters and that they left their 
interests in the suit to tho judgment, 
care and pnjtect ion (T tho Court. Pulin, 
in 19()'b had taken out proliato of his 
fatlior Rakhal’s will and, in liis atlidavit 
of assets, liad not set forth any of tlio 
dedicated properties. Tlio liearing of 
the suit came on before Stephen. J., on 
14th Juno 190-1. 

The learned eounsel for the jdaintilT,. 
in opening tlio case, asked, aec'ording 
to the minute, that the deed of cn<iow- 
ment be declared null and void, but 
that if it were found to he partially 
openifcivo, a scheme may bo framed fov 
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tho purpose of worsliip and tlie remain- 
der declared invalid. He objected to 
tho legality of the provisions in the deed 
for the devolution of theollice of shebait. 
While tho plaintiff’s counsel was still 
opening the case, the learned counsel for 
llraja said that he did not want to take 
,a hostile attitude. He referred to the 
‘doctrine laid down in Doorganath Boy v. 
'Bain Chunder Sen (l), and suggested 
jthat. as tho idol was a family idol, by 
iconsont of all the parties, the dedication 
icould bo set aside. Tulin's counsel left 
!tho construction of tho deed in the hands 
of tho Court. Counsel for tho infant- 
defendants suggested that there was a 
sufficient dedication to tho idol. Tulin’s 
counsel supported tho suggestion, which 
had hoeii made on behalf of Braja, that 
a private dedication could ))o annulljd 
by tho consensus of tho whole family. 
Tlio hearing having been adjourned, tho 
case was called on six days later, namely, 
on t20bh June. Bnija’s counsel suggested 
that the debattar should bo put an end 
to and that this would he to the benefit 
■of the infants. Counsed for the infant 
defendants suggested that a small por- 
tion should remain debut tar for carrying 
-on the slioha, but this proposal reenuod 
little support and was dropped. In tiie 
end, tho Court made a consent decrtjc in 
tho niture of a preliminary decree for 
partition, directing tho property to bo 
divided into nKueties, ono to go to Braja 
and the other to belong to Tulin and 
Satya jointly, with liberty to Satya bo 
claim a furthov partition to separate liis 
■ono-fourtli share from Tulin’s Braja 
was appointed receiver. The Court ccr- 
tiiiiod that this was for the benefit of tlio 
infant sons. Tho decree is expressed to 
1)0 a decree by consent of tho adult par- 
ties by their respective counsel. It set 
aside the deeds of IHdS and 189G and 
directed them to bo cancelled by the 
Registrar of this Court and a copy of the 
decree to be sent to tho Registrar of 
Deeds anTl Assurances. 

Under this decree, Braja collected 
•rents from tho tenanted property com- 
prisoil in tho endowment, giving receipts 
as receiver on behalf of himself, Tulin 
and Satya, on the footing that the shares 
of each wore 8, 4 and 4-aiina8, res- 
pectively. Receipts dated 1311, 1312 and 
1313 have been produced in evidence. 

1 . (1876) 2 Oal 341= 4 I A 62 


On 12th June 1908, a final decree for 
partition was made by Stephen, J. Tho 
parties liad really come to terms as to 
the properties to be allotted to each and 
the decree allotted tho properties to be 
in accordance with that agreement, gave 
judgment for Rs. 5,000 owelty money in 
favour of Braja against Tulin and Satya, 
and directed the parties to execute tho 
necessary conveyances. So far as Braja 
is concornod, there can be no doubt tliat 
ho has at al 1 times acted q ui to con&iston tl y 
under this decree. On 2nd September 
1907, he sold 45, Ellirjt Road, which had 
boon allotted to him to ono K. K. Mitter. 
This property is now not in suit. 

Satya, at the time of the decree (1908), 
was about eight years of age,- and the 
properties which had been allotted 
jointly to Ihiliii and liim woro taken 
charge of by Tulin. Thakamani, Satya and 
Tulin went on living together at No. 30, 
Bcniapiikiir Road, and it is clear, uiion 
tho evidence that Tulin collected rents 
of tho properties allotted jointly to liim- 
solf and his l>rotlier and as executor of 
Kakhal'a will from otlior income- ])roduc- 
ing pro[)erties. Out of moneys coining 
into his Ininds from one source or tho 
other, lie paid the expenses of the joint 
family, i. ('., lie maintained Satya and 
his mother together with himself. Bet- 
ween 1908 and 1910, No. 30, Boniiipukur 
Road was on tlie Assessment liogistor in 
tho name of Tulin for self and Satya; 
Nos. 17 and 4S,Tliull)agan Road appear to 
have been put into the name of Tulin 
.Moliini, the eddest son of Tulin, who brings 
this suit on behalf of the idol, states 
that liis father W'as dealing with tlu'so 
prf)perbio.=i as his own secular properties 
(Q. 9) and that he has come to know that, 
after tho decree for partition, the pro- 
perties were divided (Q. 5()). There seems 
indeed to ho no reason to doubt that, as 
Mohini says, since the partition, the 
names were changed into the names of 
Braja, Tulin and Satya and tliat the 
rents have been collected and appro- 
priated in accordance with the decree, 
Tulin and Satya togetlier possessing 
their shares of the dedicated properties 
for many years. The case, as made by 
the plaintiff, is that none of the propor- 
tio.s claimed are in the possession of the 
deity. 

When wo come to tUo year 1917, we 
find that Satya is coming of age. In 
1918, he gets a grant of probate to his 
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fathof'd will jointly with Piilin. It is evi- 
dont that, at this tiiiio, ho is not satis- 
liocl with merely livin^i at No. 30, Boni- 
iipukuL Rjil, anl bjui' maintained by 
Pulin; and, OJi 20Lli Au'^nst 1918, ho sued 
J'uliii at Aliporo for partition. In this 
plaint (para, o), ho treats the proportios 
j)arfcitioned by the docroo of 1902 as joint 
pvoporties of Kakhal and Braja. lie 
says that his father, Rakhal, had some 
scjll'-aciquirod properties as well and that 
Pulin has been inana^ini^ all those since 
his father’s death, lie says that, till 
the ond of the Bon.i^ali year 132-1 (i. e., 
April 1918), Piilin harl paid to him and 
his mother only the eostsof maintenance 
anil had kept all the l)alanct3 of incoino 
in his own hands. He char^^es Pulin 
with having appropriated to his own use 
assets iff a mone> -lendiii^^ business he- 
lon'^in.; to his fatliei’s Orjt.ite. He makes 
other ehai^i'es a:*.iinst Pulin, says that 
the whole of his lather’s estate has been 
admiiiistertMl and asks for partition and 
accounts. He includi's am<jn^4 the ini- 
movahlo j)rnpnrtie3 of liis father, Nos. 3-1 
and 3o, Heriiainiknr lloail, \»'hicli had 
never been dedicated at all, as well as 
No. 31), Ihmiapiikur Road, and Nos. K), 
17 and 18, PhulhiUian Ut)ad, which had 
been (ledicale<I. I^y his written stati'- 
inont in tliis suit, \erilietl in December 
P.H8. Ihilin std. iqi the deed of 1888 and 
(daiinod that tlie decree of 1909 was 
fraudulently obtained a!i<l that the pro- 
porticis had Jiot losttludrdehiittar charac- 
ter. Ho allei^'cd tdiat, since the death of his 
father, he, Sat.ya and 3’hakamani liad 
lived tj)^^etlu;r in the same moss and the 
lent of the ejinali tonantod houses and 
lauds had been jointly realised and spent 
to meet the expenses of the ejinali 
family. 

In this connexion, ho makes alloga- 
tioQHiintended to parry tlio claim for ac- 
counts. A receiver was appointed in the 
suit and, on KJth June 1921, a prolimi. 
nary decree for partition and accounts 
was made by the Suliordinate Judgo. 
Prom this decree, Pulin appealed to the 
High Court. He asked to be allowed to 
adduce in evidence a document whicli he 
said showed that the decree of 1901 was 
the result of a collusive arrangement 
between himself and his uncle Braja. 
The'High Court, however on 30bh March 
1922, dismissed his appeal and refused 
to allow to go behind the consent decree 
of 5bh June 1906, to which he was a 


party and, upon which ho had for a long 
time acted. On 5th September 1922, 
Pulin executed a mortgage to the Ray 
defendants, in respect of which they are 
now impleaded. The mortgage was for 
Rs. 28,000 and the mortgaged jiroporties 
wore Nos. 40 and 47, Phulhagan Road. 
He recited the deed of 1888 and the 
decrees of 1901 and 1900. On 12bh 
March 1921, ho granted a further tnorU 
gage for Rs. 25,000 to the Mandal defen- 
dants, mortgaging No. 30, Beuiapukur 
Road and Nos. 40, 47 and 48, Phulbagari 
Hoad, as also Nos. 34 and 35, Beniapiikur 
Road to them, and reciting the Ray’s 
mortgage. 

In December 1921, Pulin died intestate, 
leaving liiw sons Mohini and Jamini as 
his heirs and, in 1920, the Ray mort- 
gagees filed a mortgage suit at Aliporo 
against his sons and the Mandal defen- 
dants as interested in the equity of re- 
demjd.ion. In April J927, Mohini filed 
a written statement, in which, among 
many other defences, he set uj) a claim 
that the mortgageil pioporty is dol)utl ar. 
As ho ilid not appear at the hearing of 
the suit, a preliminary mortgage docroo 
was made ox p.irto on 17 th February 
1928, followofl by a final decree on 28tli 
July of that year. Moliini, having failed 
in his application to set aside the cx- 
parte dccioo, brought this suit on 22nd 
January 1929, on behalf of the deity. 
It is quite (d>vious that Mohiiii's father, 
Pulin, having lost everything and run 
through the whole of his property is tlio 
fact which accounts for his son’s offort 
to set up the property as dohuttar. Tlie 
right of the idol however is a dilTerent 
tiling from the merits of Mohini. 

Logically, issue 1 which claims atten- 
tion is the contention on behalf of the 
mortgagoo-de fondant s that the learned 
Judge had no jurisdictiL.n to enter- 
tain this suit as against them, on fhe 
ground that no one of the properties 
mortgaged to them by Pulin is within 
the limits of the Ordinary Original Civil! 
Jurisdiction of this Court. The only one 
of all the dohuttar properties, which lies 
within that jurisdiction, is the property, 
No. 4, Royd Street, which on the parti- 
tion of 1909, went to Braja. The Benia-, 
pukur Road and Phulhagan Road pro- 
perties were outside that jurisdiction. 
The learned Judgo has restrained the 
mortgagee-defendants from putting up 
their mortgaged properties to sale and , 
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has declared the title to be with the 
idol. The (luestion of jurisdiction must 
bo answered by roadinj? Cl. 12, Letters 
Patent of 1865. The suit, in my judg- 
ment, is a suit for land within the 
meaning of 01 12, which says that this 
Court shiill have jurisdiction to entertain 
a suit if the land is situated either wholly 
|or, ill case the leave of tlio Court shall 
have been first obtained, in part within 
the local limits of its Ordinary Original 
Jurisdiction. In the present case leave 
was granted under Cl. 12. The conten- 
tion of the mortgagee defendants is that 
O. 1, R. 3, Civil P. C., proceeds on the 
assumption that the Court luis jurisdic- 
tion and tJiat the provisions of that order 
cannot ho used to extend the jurisdiction 
given by the Jjettors Patent. They roly 
upon Btnujal and North IVpstrrn liy. Cj. 
Ltd. V. Sadffram Bhairodau (2). That 
was a case not of a suit for land, hut one, 
wlier(3 various causes of action liaving 
been brought against various defendants, 
it appeared that the whole of the cause 
of action against one dolendant had 
arisen entirely outside tlio limits of the 
jurisdiction. In such a case, 0. 1, R. 3 
wliich merely has the effect (jf allowing 
parties or causes of action io ho joined 
if the Court has jurisdiction to deal with 
them, was held to bo an insullicieiit 
foundation upon which to introduce a 
cause of action which w’as not within 
Cl. 12 at all. 

ft seems to me liowovcr that under 
Cl. 12, the case of suits for land requires 
sejuiratri consideration. It contemplates 
a suit being brouglit for land and such 
land being situated partly within and 
partly without the jurisdiction. The 
cause of action does not matter in such 
a case, except in so far as it affects the 
property of the joinder of the claim to 
the difforcrit parcels of land in the same 
suit. Two different suits cannot cer- 
tainly be rolled into one for the purj^oso 
of obtaining jurisdiction over land out- 
side the fimits. If liowovcr tlio claim 
to the different parcels of land is pro- 
perly based upon a common title and the 
right to relief arises out of the same set 
of facts, I do liui think it can be laid 
;down that each defendant or sot of de- 
fendants must ho interested in some land 
within the jurisdiction. It is to ho oh- 
jServed that the question whether, in any 

2. A I R 1922 Cell 600=70 I 0 229=19 Cal 
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particular case, the jurisdiction is to bo 
exercised is left to the discretion of the 
Court. In Krishna Ki shore De v. Avinr- 
11 nth Kshrttry (3), the mortgagee of cor-i 
tain land outside the local limits sub- 
mortgaged his interest, at the same time 
granting a mortgage over prop’erty within 
the limits as security for the same debt. 
The suh-iuortgague — so to call him — 
brought a suit on the Original Side 
against the original inoitgagor and the 
mortgagee. It was held that leave under 
Cl. 12 had boon improperly granted and 
that the decrees were without jurisdic- 
tion. It was held tliat the proper course 
would have been to bring a suit in the 
High Court to enforce the iriortgago over 
the Calcutta property and to .forccU se 
the sub. mortgagee’s interest in the other 
mortgage, hut that the riiofuspir proper- 
ties could only have been sold in a suit 
brought in the mofussil (V;urt. This 
decision proceeded iiartly upon coosidora- 
tions as to “cause of action” and ]):irtly 
upon the view that the original mortgage 
contemplated a suit in the uudussil 
Court. Now, jurisdiction under Cl. 12 
of tlie Letters PateTit cannot (loi)end 
upon the (lucstion wIieMier tlio ie:i\e has 
been inoporly grantcil as a matter of 
discretion. 

It must depend n]»on the (iiicstion 
whether tlie suit is of the edass ilcscrihed 
by tlio clause ns the class witli refmv.nce 
to which the disevotion is given. 01. 12 
must he applied, in my judgment, on the 
footing that the land which the plnintilY 
can properly claim in one suit is to lie 
dctenniiK.'d first of all hy certain prin- 
ciples or rules of law. I do not think, 
the test can he whether the phiintifi', inj 
order to succeed as regards land witliin' 
the limits, is obliged to join parties in-j 
terested in other land; especially if tliis; 
moans whether he could have (lisji^nped 
with their presence hy framing his suit 
in some otdicr way, and bringing a multi- 
idiuity of suits. If a suit is properly 
framed, so as to ombrac(3 land partly 
within and partly without the local 
limits, it is in all cases a question of tlie 
discretion of the Court and if the Court 
exercises its discretion in favour of en- 
tertaining tlio suit, the jurisdiction can- 
not be questioned. T see no other wy-y to| 
make Cl. 12 wr)rk. It may or may not' 
he hard upon a person who has taken a 
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niort^'a^^e of land at Alipore that he 
should be impleaded in Calcutta. I think 
it would be harder still if important 
questions of title had to be litigated 
separately as between difTeroiit parties, to 
the gi eat inciease of litigation and at the 
risk of partial and inconsistent deci- 
sions. Tlie i)assago, which the loarucd 
rludgo lias quoted from I he case of 
Niindo K'uviar Masker v. Banomali 
•Gai/nn (1), alTords some support to the 
construction wliich 1 liavo j)ut uiioii 
■01. 1‘2. The clause must, in anv event 
he considered with reference to the 
pjiTticnlar cascinade hy tlio plaint. Ilerf3 
the ])laiiitill'\s cjjso was tliat liraja and 
Tulin jointly ludd the shohaiti, that tlio 
decrees .of lOOl and LlKKi were collusive 
and void otherwii-o. The idol, on that 
case, cofild not scmsibly have sued Draja 
to rc('t.i\ cr the Jh.)>'d Street jn«)perty 
witlmut bringing Tulin's jopresfuitatives 
licfore tlu) Court, ami without so doing 
it would liavo asked in vain for any 
C(iiiitiihle relief against Tlraja such it 
tdaiined. Tulin’s inoi t.ciigO(^s have taken 
title, with their eyes ojum, uikRm* the 
decree of MlOf*, and if liis estate must he 
implfv.ided tjl(^y must 1)(* joiii(3d. It may 
liere l)e noted that if the dedication of 
the mortgaged lands ho held to he not 
an absolute dnhuttjir hut a cliargo fr.r 
tlio Nvoishif) of the idf>l extending over 
the mortgaged lands and tJie lioyd 
f^treet pro[)or(y together witli other 
lands, it would ho necessary in a suit 
to dec.hjre and (uiforco the charge that 
all the lands alTei^ted should lio dealt 
with in one and tlio same suit. The 
oljjoctioii as to jurisdiction sliould, in 
my opinion, ho dismissed. 

The next issue for decision is whether 
the dedication of 1888 was valid and 
oiTective. This issue was fonnulatocl at 
the trial, hut that it was not pressed is 
clear. The learned Judge says: 

*'it has not beon sirgiiod tliiit thena was no valid 
dodicatuni or that the idol was not offoctivelv 
endowed with the properties in suit by the deed 
of 

In this Court, an on(leav(mr w'as how- 
ever, made to raise the fjuestion. The 
mortgagoo-defendants, by their written 
statement, pleaded that the deeds of 
1888 and ISUG were never given efTect to 
and were never meant to be operative, 
but wore merely colourable and beiiami. 
On that issue, the burden of proof lies 

d. (1002) 2y Cal 871. 


heavy upon them and the question is 
one of fact. It appears that the deposi- 
tion of Thakamani Dasoe had been taken 
on commission at great length at the 
instance of the mortgagees and Mr. A. K. 
Boy, who appeared lor the mortgagees, 
in opening his case, said: 

“Then there w;ih some cvidLiiiPe t;ikcn on rom- 
mishioii. Iljiviiig ir;;ard to the viow I am Roing 
to take of this case and the way [ am Roing to 
put it before Vonr ijorJship 1 don’t tljink 1 shall 
have to refer very much to this ovidenec i£ at all. 
i may bo wrong, but I am proposing to take a 
certain course wliich will not ncceositato my 
reiidinR this evidence before you, but as Iho 
evidence has boon faken I don’t know whether 
I shall be right in mjt rn.iding it ill together. 1 
simply tender it and leave it there. 1 will 
perhaps refer Vonr Lordship to passages in it 
that 1 may want. It is part of the record." 

In fact, as wo are informed, a passage 
from tlio deposition, bearing upon the 
question of the consensus of tlio whole 
family to abrogate the dehuttar in 1904, 
was read to the learned Judge, but no 
part of this evidence was read to him, 
liaving any bearing upon the (luestion 
whether the deeds wore fraudulent or 
colournble. Thakamani Dasoe is a wit- 
ness, who, in TJ()‘2, alleged, on beliaJf of 
Satya, as wo liavo seen, that the deol 
was a shield against possible creditors, 
though no occasion to use it had arisen. 
That is a singularly feolile case and her 
evidence is small support for it, Slie is 
n liiassed witness, a witness whom wo 
have not seen ami liasing made l-liis 
case in the suit of 1902, 'she called no 
evidence whatever in support of it. ff, 
moreover, tliis matter had been i)resse(l 
before the learned Judge, it was a matter 
upon which the pliiintilf would, in my 
opinion, have been entitled, if necessary, 
to give rebutting evidence. It is idle 
to ask us now to allow this Question of 
fact to be agitated in the Court of 
the appeal. I have no doubt, the main 
reason why this point was ahandonod 
was that tlio evidence in support of it 
was thought to ho liopelessly insaniciont. 
Any question which can ho raised on the 
face of the deed of 1888, however is in a 
diilerent ])osiLioii. If it can he contend- 
ed, as a matter of construction, that 
the document does not vest the proper- 
ties in the idol, hut merely charges 
them with a suflicient sum for the main- 
tenance of the worship, this contention 
can be considered here. As I am not of 
opinion that this contention can ho up- 
hold as to all the properties, it will bo . 
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convenient, for the present, to proceed 
on the hypothesis that tlie properties 
wore absolutely dedicated and to exa- 
mine this hypothesis later. 

On this assumption, the next issue is 
whether or not it has been shown either 
that the debuttar character of the pro- 
perties was validly terminated in 1904 
or that the plaintitl deity is bound by 
the decrees made in the suit of 1902. 
It seems to me that it is one thing to 
bring a suit against a Hindu God for a 
declaration tliat the meinbois of the 
family have terminated the endowment 
and, upon proper proof of this, to obtain 
a declaration to that elToct, and another 
thing altogether to take a consent 
decree setting aside the deed of endow- 
ment in a suit constituted as the suit of 
1902 was constituted. I am not pre- 
pared to hold on the strength of the 
well-known passage in the case of Door- 
ganath Roy v. Rum Chunder Sen (l), 
that there is in Hindu law any warrant 
for the proposition that at any particular 
time by consent of all the parties then 
interested in the endowment, a dedica- 
;tion can bo set aside. The passage, so 
jinuch relied upon, does not apjiear to 
:me to be intended as a considered opin- 
jion to that ellect, and before importing 
jiiny such doctrine into Hindu law there 
jia much to bo considered. T respectfully 
.adopt what Chatterjea, J., said upon 
jthis subject in Chandi Gharan Das v. 
[Dulal Chandra Paik (/j), and T would 
•also Iiere refer to tlio observations of 
jChakravarti, J., in Sreepati Chatterjee v. 
\Khudi Ram Bauer jee (G). 

1 am, moreover, not satisfied, upon 
the evidence of Thakainani, coupled with 
the fact that no female member of the 
family did bring a suit to challenge the 
decree of 1904, that the consent of the 
female members of this family to put a 
complete end to this debuttar was, at 
any time, thought of or asked fojc or ob- 
tained. Pulin and Braja wore described 
by the “plaintifif as “alleged sholmits” 
in the cause title of the suit. Nothing 
in tho w'ay of proof of a proper legal ter- 
mination of the debuttar was adduced 
before the Court and the Court came to 
no findings either of fact or of law. It 
acted on the consent the adult defen- 
dants and, as the determination of the 
debuttar was of advantage to the patri- 
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monial interests of tho minor defen- 
dants, the Court allowed them to con- 
sent to tho decree. Such a consent do- 
creo has no greater operation and is sub- 
ject to all the infirmities of a bargain 
made between the parties. In my judg- 
ment the question whether the debuttar 
character of the properties was validly 
terminated in 1904 must bo answered in 
the negative. Notwithstanding that thol 
procee(iing8 in tho suit of 1902 w’ero in 
no vray fraudulent, the decrees of 1901 
and 190G are not binding upon the de- 
buttar estate. 

Proceeding still upon tho assumption 
that the properties were absolute de- 
buttar, tho next question in my opinion 
is the question of limitation. . Satya’s 
father liaving died in 1901, wdien he was 
two years old, his mother in the follow- 
ing year repudiated, on his behalf ilio 
validity of tlio endowment. Under tho 
decree of 1904, a moiety of the dedicated 
property was declared to belong jointly 
to Satya and Pulin. Satya though an 
infant of five or six years, w'as tlieroafter 
in possession according to Ins shuro. 
Prom lOOG the possession of Pulin was 
the possession of Satya and vice ^•erHa. 
Between 1904 and lOOfi tho properties 
were in possession of a receiver on be- 
half of Braja, Pulin and Satya according 
to their shares. In my judgment no 
question arises as to Satya [)cing a she- 
bait of tho deity on the death of his 
father. A man is not born rosponsihlo, 
aa a shobaib and does not become a she-'; 
bait against his will: he liad never ac 
cepted the office of shehait, iioi’ acred as 
a Imilifi', still less as a trusteo of the 
deity. He may bo treated as an out- 
sider and, for all purposes a stranger. J 
am not prepared to hold with tlio learn- 
ed Judge that because tho moiety allot- 
ted to Pulin and Satya was not in 190G 
divided between them by motes and 
bounds, Satya has not had adverse pos- 
session against tho idol within the 
meaning of Art. 144 of the schedule to 
Limitation Act. If Satya had nob been 
in actupl enjoyment of his share at all, 
still the possession of Pulin would have 
been the possession of Satya. But Satya 
was as much in possession as his brother 
and his possession according to his share 
is not tainted in any way by a fiduciary 
relationship subsisting between him and, 
tho idol. As the Limitation Act stood. 
12 years after 1904, S. 10 of the Act did' 
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not apply: see Vidya Vanithi Thirtha v. 
Balusami Ayyar (7). 

The doctrine that an idol is a perpe- 
tual minor is, in my jud^^rnent an extra- 
vagant doctrine contrary to the decision 
of the Judicial Committee in such cases 
as J^amodar Dns v. Lakhan Das (8). lb 
is open to shebaitsor any i)Oison inter- 
ested in an endowment to bring a suit 
to recover the idol's property for dohut- 
tar purposes. While strong facts may 
Ijg necessary in order to establish ad- 
verse possession, in any case in which 
there is a reasonable possibility that the 
possession is being held under the idol’s 
title, the facts of the present case are 
clear and plain; so far as any member of 
this family was concerned, the utmost 
publicity' and tlm utmost solemnity at- 
tached to the change, by which Braja 
took the Elliot Road and Royd Street 
])roperties, and Rakhal's hranch took the 
other in'opcvties. Had Bakhal's brunch 
by thi' same decree taken a partition 
between themselves, the matter miglit 
have been slightly plainer, which was 
l)lain enough already. Satya w’as not 
acting fraudulently in cclliision with 
rulin. 1 attach no im])ortance, cither 
in factor in law, to the circumstance 
that the possession onjcncd by Satya was 
enjoyed in the ordinary manner in which 
furnily property is enjoyed in Bengal by 
a in(mi])er of a Hindu family. Tlic learned 
counsel for tluj plaintiff lias complained 
of the iiaucity of evidence as to Satya’s 
liossessiori of the rlebuttar pioperties for 
tlie .12 yeais after BJOl. This cannot 
he meaiiL io apply to liie [uoperty at 30, 
B('niapnkui- Rnad, hut in any case it is 
entirely explained by tlio fact that the 
plaintiiT, both by his case and by bis 
evidence, admitted the possession of 
Tulin and bis younger brother from the 
beginning. 

It is not in tlie least necessary to in- 
quire how nuicli xiocket-money Tulin al- 
lowed to Satya out of the estate or wliat 
was spent upon his maintenance while 
Bakhal’s brajicli all lived together at 
30, Beniapukur Boad. Nor it is neces- 
sary to pursue any inquiry as to how 
much of the money spent on the ejmali 
establishment could have been derived 
from other properties left by Rakhal. I 
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will consider in a moment wfaether 
Braja and Tulin, having accepted the- 
oflice of shehait, can bo heard to sot up< 
adverse possession against the deity 
within the meaning of Art. 144. Assum- 
ing that Tulin cannot, 1 hold that Satyflr 
can and that no fiduciary rohitionship of 
Pulin to the deity prevents Satya alleg- 
ing as tlie fact was, that to the extent of 
his share he had adverse possefsioii. We- 
have seen that after Satya came of age 
in lbl7 and quarrelled with Tulin, so* 
far as to bring a suit against him for 
partition of his share, Tulin by his writ- 
ten statement, set up the dehuttar cha- 
racter of tlie properties with which w^e 
are concerned. Save as a defence to liis. 
brother's claim, 1 um satisfied that 
Tulin, at no time niado any pretence 
that the properties on whicli his branch 
of the family were living wore debuttar. 
As an obstruction to Satya’s right to parti- 
tion, a contention of debuttar was tbougbt 
to suit bis interest. Wlien he failed to pre- 
vent his brother from getting a decree, 
lie mortgaged those very properties in 
1922 and 1924 for largo sums of money. 
In my judgment, it is proved that, from 
1904 and even from 1900, Satya had ad- 
voise possession of his share openly,, 
continuously and complotoly. Assuming, 
therefore that all the properties in suit 
were absolutely dedicated, the suit as- 
agaiiist Satya fails. 

The mortgagees, if the property mort- 
gaged to them was dedicated absolutely, 
cannot defeat tliis suit, by rca.son of the 
lapse of time, since llie date of their 
mortgages of 1922 ami 1924. On tliis 
point, their defence must )h? tliat their 
mortgagor’s possession extinguished the 
title of the idol. They may say that 
Art. 142 apidies to the plaintiff’s suit, 
hut, if tlie suit as against tlicm is treated 
as a suit for possession, the idol is in a 
position to answer that twelve years 
before this suit, say 19113, it was in pos- 
session by its shebait Tulin. If, by that 
time, I'ulin’s wrongful dealings had not- 
extinguished the idol’s right, they 
amount to no more than a cloud upon its- 
title. Both Braja and Tulin were she- 
baits who had accepted office: neither of 
thorn was a trustee in the sense that the 
debuttar property was vested in him. 
But they were managers or bailiff's for 
the idol as regards its properties. Thej 
ofQce of sbebait has other aspects, but 
that, as regards an idol's property, he* » 
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s6;iri1s in fiduciary relationship to the 
.idol, is a proposition which cannot be 
|(iue8tionod. Assuming that S. 10, Lim. 
!Act, as it stood before 1920, did nob 
* apply to them, wo have to consider whe- 
ther, prior to that year, the idol had lost 
all right to recover the ])roportios, with 
the result that S. 28 of tlie Act camo 
into play and extinguisliod its title. 
Unless they can be hoard to allege and 
lunloss they can prove tliat their posses- 
sion has been adverse to the idol within 
the moaning of Art. 144, their possession 
is tlio possession of tlie idol however 
flagrant bo the broaches of liduciary duty 
'committed by them. Twelve years from 
11904 is 1910; twelve years before this 
suit of January 1929 is January 1917. 
As the position has* not altered, in the 
meantime let us look at 1917 and the 
reasoning will apply both to the shebaits 
and the mortgagees. If the idol had 
brought its suit in 1917 what, according 
to the substance and truth of the facts 
alleged in the present plaint and proved 
in the present case, would have l)ocn the 
nature of its claim ? 

‘•Tho property is mine : it is m the hands of 
my bailiffs : tlicy arc dealing with it wrong- 
fully : restrain their wrongful acts or direct 
them to hand it over to another agent on niy 
behalf.” 

Such a claim is on tho basis of the 
plaintiff’s present possession bv the hand 
of the defendants and, in rny judgment, 
that is tlio real cliaractor of the claim 
as against Pulin’s estate and llraja in 
tho present suit. Verbal criticizm of 
para. 16 of the present plaint cannot 
alter tho legal character of the case made, 
on tlio facts alleged by the plaint and 
established by tho evidence. Tho real 
question therefore is whether the sho- 
baits as against tho idol could have said 
in 1917: 

“The idol is not in possession by us bocaiiso 
for twelve years wo^havc claimed tho properties 
for ourselves.” 

That is Art. 114 or nothing. Before 
the judgment of tlie Judicial Oomrnittco 
in tho case of Vidya Varuthi Thirtha v. 
Balmami Ayyar (7) it appears to have 
been generally assumed that S. 10, Lim. 
Act, would have rendered impossible such 
a contention on tho part of a shehait. 
That decision, not less by its reasoning 
than by its authority, made it impossible 
to liold that a sheiiait is a person in 
wliom the debuttar property is vested in 
trust for a specific purpose. The Jjimi- 
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tation Act was, in consequence, amended 
by Act 1 of 1929, so as to bring shebaits 
within the section, hut tho case before 
us must be dealt wdth apart from this 
amendmeut. If a shobait can set u]) 
Art. 144 against the idol, no case could 
w(3ll be stronger, on the facts, than the 
present case, where tho i)arties honestly 
thought themselves entitled to bring the 
endowment to an end and satisfied a 
Judge that they had done all tliat was 
necessary for that jiurpose. I am not 
prepared to hold, as a matter of con- 
struction of tho Limitation Act, that an 
idol is a perpetual minor as was sug- 
gested in Rama lifddy v. Uamjadasan 
(9), that a bailiff or manager is in the 
same position as a tenant mortgagee or 
pawnee who have a possession on tlieii* 
own account, or that a hailill, whoso 
open cl.iiin to be in possession in his 
own rights is acqiiic^scod in hy iiis prin- 
cipal for twelve years, cannot come 
under Art. 144. Ihit, in the present 
case, we liavo to see whother, tho pos- 
session of two joint shebaits hoconios ad-; 
verse to tho idol, when they openly 
claim to divide the property lie tween 
thorn. 

Tho fact i)f their possession is in ac- 
cordance with the idol’s title, and tho 
question is, whctlior the change made by 
tliem, in the intention with wliicli they 
hdld, evidenced by an application of the 
rents and profits to their own purposes 
and other acts, extinguishes the idol’s 
right. ] am (luito unable to liohl tliat 
it does, because such a cliange of inten- 
tion can only be broiiglit homo to tin 
idol by moans of the shebait’s knowledge 
and the idol can only ro-act tf) it by the 
shebaits. Adverse possession, in such 
circumstances, is a notion almost void of] 
content. True, any heir or perliaps any 
descendant of tho founder can bring a 
suit against tho shebaits on tho idol’s 
behalf and, in tlie present case, it may 
be said that tho acts of the shebaits 
must have been notorious in the family. 
But such persons have no legal duty to 
protect the endowment and, until the 
shehait is removed or controlled by the| 
Court, ho alone can act for the idol. 

In Seetaraniaraju v. Subharaju (10) 
the question was discussed whether pos- 
sessitHi could be adverse against a lunatic 
and the opinion was expressed that, 
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under the Limitation Act, this would 
depend upon whether any fiduciary rela- 
tion subsisted between the parties. I 
do not 6nd it necessary to examine the 
particular provisions of the Act as to 
lunatics and minors, and I am not sug- 
gesting that there can be no adverse 
possession against an idol. It is suffi- 
cient to hold that there could be no ad- 
verse possession by the shebaits. 

These findings dispose of the present 
case upon the assumption unchallenged 
in the trial Court that the true oiTect 
of the deed of 1888 was to grant the 
property absolutely to the Thakur so as 
to make it absolutely debuttar. This 
question of construction was not in the 
pleadings separated out from the ques’ 
tion whether the deed could be shown 
by exU'insio evidence to represent no 
more than a colourable pretence of dedica- 
tion not intended to be acted on. The 
written statement of Braja in para. 2, 
however 

"Ribrnits that no valid dedication was oficetod 
by the said t^Yo documents nor was any charge 
created in favour of the id»)l or anybody else,” 

In para. 2 of Satya's written •state- 
ment he 

‘Monies that there was any dedication absolute 
or otlici'wiso in favour of tlnj said deity.” 

Issue 1 framed is: 

“Was tlicroa valid dedication effected by the 
instruinoiit of 5tb May li88 and the dooi of sale 
of OLh April 18%?” 

[q this Court, the learned counsel for 
the appellants raised the contention 
tliat the true el'f'eot of the deed of 1888 
is to firovide that, after the expense of 
religion^ worship and ceremony has been 
mot, the surplus income is to be iu- 
vosbed in tenanted houses for the pro- 
duction of still greater revenue and that 
the sole purpose mentioned as the ulti* 
mate destination of the fund is the 
building of a house or houses in which 
the settlors’ descendants or some of 
them may reside and that, this not be- 
ing a religious or charitable purpose at 
all, the deed cannot be construed as an 
absolute dedication of the property. We 
have been referred to the cases of Sona^ 
turn BysaeJew Juggutsundree Dossee (11), 
AshutoshDutt v. Doorga Churn Chat 
terjee (12) and liar Narayan v. Surja 
Kunwari (13) as authorities for the pro- 
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position that, in view of the ultimate 
destination of the inoozne, the passages 
in the deed, which describe the proper- 
ties in the schedule as being properties 
granted to the auspicious lotus feet of 
the deity and which forbid the shebaits * 
to sell or mortgage the properties or let 
them out at a permanently fixed rent, 
do not avail in law to carry the proper, 
ties to the deity in absolute right. 

The deed of 1888 opens by describing 
how Lalchand and Kalachand established 
the deity in their life-time, how they 
prospered, how they bought land on 
Boyd Street and in Entally, how '*with 
the income of ail the said lands and with 
the money earned by them” they used to 
cause daily and special shebas to be per- 
formed, Brahmins and poor persons to 
be fed and festivals to bo observed. It 
then recites that Lalchand died, that 
Kalachand purchased land on Elliot 
Hoad, that ho continued the sheba and 
festivals as before, that he intended to 
build a house on the lapd in Entally for 
the location of the Thakuranis and for 
the residence of the shebaits and to 
make the house and the lands specified 
in the schedule debuttar but that he 
died before carrying out his intention, 
that after his death, Ilakhal, ''with the 
income of all the said lands,” caused 
the sheba to be performed and people to 
be fed as before tliat when Braja had 
attained majority the two brothers had 
been carrying on the shoba, etc., as he- 
fore. The deed then recites that Ilakhal 
and Braja liad built a house for the loca- 
tion of the Thakurs and the residence of 
the sheliaits on the Entally land and 
states that for the continuance in perpe- 
tuity of the shebas and the feeding of 
Brahmins, etc., in perpetuity, they 
grant the properties in the schedule to 
the auspicious lotus feet of the Thaku- 
rauis as debuttar. They make provi- 
sion for the shebaiti right to go to their 
male heirs by primogeniture; they pro. 
vide that the shebaits should keep ac- 
counts and that other Jieirs shall bo 
oompotent to inspect the accounts. 
There is a provision for the removal from 
office of a shebait acting improperly, and 
a provision to exclude females from the 
shebaiti. There is a provision in cer- 
tain circumstances for sbebaits to he 
appointed hy deed. It is provided that 
the shebaits are to employ two durwans 
and a mali and other servants for the 
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purposes of fclio sheba and a Tehsildar 
for keeping' accounts, collecting rents, 
etc., as well as a pujari to perform the 
worship. Then come the passages, upon 
which the present question must turn. 
Out of the income is first of all to bo 
reserved sufficient money for taxes and 
repairs to the thakurbarhi and the 
existing house at Entally then, out of 
the said income the shebaits are to 
cause the daily and other worship to be 
performed and ‘ at an outlay of reasona- 
ble expense” shall entertain Brahmins, 
feed the poor. The deed proceeds: 

"The shebaits shall purchase Ghovernment 
securities, that is coiupany's papers, with the 
Hurphis annually left after meeting the pros* 
cribod expenses." 

It provides that, when a large amount 
of money gradually accumulates in this 
manner, they shall cause tenanted houLSS 
to bo built on the lands specified in 
the schedule and take measures for 
improvement and increase of the income 
of the debuttar properties. So far there- 
fore the deed contemplates that there 
shall be a surplus and that this surplus 
shall be invested so as to increase. 

In the next passage in the deed the 
shebaits are given a right to reside in 
the house in which the deities are 
located and as far as practicable other 
heirs may reside in the house. Then 
cornea the only clause which operates to 
give an ultimate destination to the ac- 
cumulating funds: The shebaits are 
directed 

"to build with tlio said money additional masonry 
buildings on the debuttar lands and give them for 
the convenience of rosidonco and habitation of 
our heirs. If, in the course of time, the number 
o' heirs becomes large, the nearer heirs shall 
reside in these houses so far as practicable." 

The remaining passages in the deed are 
important in so far as they disclose that 
the tenants on the scheduled lands are 
more tenants-at-will, which means that, 
so far as occupied, the property was 
hustee property. It states that the value 
of the pvoperties granted as debuttar is 
Rs. 47,000. When we look at the sche- 
dule, items 2 and 3 are the Elliot Road 
and Royd Street properties, the former 
being over 4 bighas in area and the latter 
5 kottas. The first item is the Entally 
land, having an area in excess of 6 bighas, 
within which the thakurbarhi stands on 
14 kottas of land and the tenanted house 
on about 1 kotta of land, the remaining 
lands being let to temporary tenants, 
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that is, being hustee property. This land 
is bounded on the north by Phulbagan 
Road and on the west by Beniapukur 
Road. By 1006, as we see from the final 
decree of that year, portions of this pro- 
perty had come to be known as 30, 
Beniapukur Road, and 46, 47 and 48, 
Phulbagan Road, which, as wo havo 
seen, went to Eakhal’s branch, that ia 
to Pulin and Satya, at the partition. 
The mortgage of the Rays covers 46 and 
47, Phulbagan Road, and the mortgage of 
the Mandals covers, in addition, 30, ilo- 
niapukur Road, 48, Phulbagan Road, and 
34 and 35, Beniapukur Road. 

Now, on the construction of the deed 
of 1888, [ cannot doubt that the thakur- 
barhi and the house built for residence 
of the shebaits on what is now 30, Benia- 
pukur Road, are absolutely dedicated to 
the idol. And if the deed can in law bo 
given that effect the same result would, 
prima facie, follow as regards the rest of 
the lands mentioned in the schedule. 
Upon the authorities however I am of 
opinion that this effect cannot ho given 
to the deed as regards the other proper- 
ties. The directions as regards tho in- 
come of the property are really four. Tho 
first is the provision for taxes and re- 
pairs; the second is tho provision for 
worship and tho feeding of Brahmins, 
etc., within which may be grouped the 
provision for tho durwans, mali, pujari 
and tahsildar and the whole may be re- 
ferred to generally as the provisions for 
the sheba; the third provision is a direc- 
tion to accumulate and build tenanted 
houses. This is in the nature of" an in- 
vestment clause. The final provision is 
a provision for the erection of a house or 
faousea for the convenience of residence 
and habitation of the heirs. This ap- 
pc.ars to me to be tho ultimate destina- 
tion of the next proceeds, subject to the 
expenses of the worship. I cannot re- 
gard the directions as to worship, the 
feeding of Brahmins, etc., as an expand- 
ing trust. With reference to tho feeding 
of Brahmins and others, the direction is 
that this is to be "at an outlay of 
"reasonable expense,” and earlier pas- 
sages in the deed show that the inten- 
tion was to continue the family ceremo- 
nies as they bad been performed from 
the time of Lalchand and Kalachand. 
Wo are dealing with a family idol and 
there is no presumption that the settlors 
ever intended that the family ceremo- 
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nies, as the income increased, should be. 
come more and more expensive. What 
was said by Lord Hobhouse in Surendro 
\Keshub Roy v. Doorgasoondery Dosseeili) 
!is applicable here: 

*‘Tlioro is no indication that tho testator in- 
tended any extension of the worship of the family 
thakiirs. lie docs not, as is sometime done, ad- 
mit others to the benefit of the worship. Ho 
docs not direct any additional ceremonies. Tie 
shows no intention save that whicli may bo 
reasonably attributed to a devout Hindu goiitle- 
inan, vi/., to secure that his family worshipshall 
bo conducted in tho accustomed waj’, by giving 
his property to one of the thakurs whom ho vene- 
rates most. Hut the effect of that when the 
estate is largo is to leave some beneficial interest 
undisposed of, and tliat interest must bo subject 
to'the legal incidents ol property.” 

It is true that, in this case, the deed 
does not contain a schedule settin;^ forth 
in detail tho expenses to be incurred for 
the w(frship. It is also true that, if we 
confine ourselves to what can bo collec- 
ted from the deed itself, we know that 
tho value of the properties is put down, 
doubtless for purposes of stamp, as 
Rs. 47,000, which would include the 
value of tho thakurbarlii and shehait’s 
house. But wo know that the property 
was in Calcutta or in its immediate vici- 
nity, that parts of it wore bustce land 
and that, as a means of inoreasinj^ tho 
income, it was contemplated that the 
land should ho built upon and houses let 
out at a rent. T think it is clear, accord- 
ing* to tlio tenor of the deed, that the in- 
come was expected from the first to be 
more than suilicieiit for the worship, and 
that it was intended, as time went on 
that it would prove much more thansiifll- 
cient. I think therefore that tho observa- 
tion of Lord Hobhouse is in point. The 
ultimate direction for the building of 
houses for the residence of the lioirs is by 
no means on tho same footing as a direc- 
tion for the provision of a residence for 
the ahebaits. 

From the case of Jadu Nath Shigh v. 
ThaJeur Sita Ramji (15), it is clear that 
|a gift for the maintenance of a shebait 
lor for tho residence of a shebait would 
be a gift sub modo to the idol. In my 
judgment, this is not a gift sub modo to 
the idol. It is quite clear that a personal 
right may be given to members of tho 
family to reside in tho house provided 
for the thalcur or provided for the she- 
Ibait : Bhugqohutty Prosonvo Sen v. 
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Oooroo Prosonno Sen (16), This provi- 
sion is of a different character. It may 
be good or bad, but it is as mucli a gift 
for the benefit of some or all of the heirsj 
as if the settlors had directed the ulti-| 
mate balance to be distributed atnongj 
them or invested for their benefit. We 
must apply the principles expressed in 
the judgment of Lord Shaw in tho case 
of liar Narayan v. SurjaKumoari (13): 

“Tho question whether the idol itsoU shall bo 
considered the true beneficiary, subject to a 
charge in favour of the heiis or specified rolati vch 
of the testator for their upkeep, or that, on the 
other hand, these heirs shall bo considered tho 
true beneficiaries to tho property, subject to 
a charge for the upkeep and expenses of the idol, 
is a question which can only be settled by a 
conspectus of tho entire provisions of the will. 

It appears to me that the only con- 
struction which it is possible, in law, 
to put upon the deed of 1888, notwith- 
standing the languageof certain passages 
therein, is that there is a charge for the 
upkeep, worship .and expenses of the 
idol and that the idol cannot claim to 
have an absolute interest in any por- 
tion of the property which is governed 
by tho provision that tenanted houses 
should be built on the land for the in- 
crease of tho income of the trust. It is, 
[think, otherwise with the thakurbarlii 
and the shebait’s house on 30, Beniapu- 
kur Road. Since 1904, Satya, for reasons 
already given, acquired a ono-half share 
in the thakurbarlii and shebait’s house 
by adverse possession against the idol. 
It will not do to say that because tho 
image has been located in tho house, as 
an image may ho located in the dwelling 
house of any Hindu, the idol has been 
in possession of this property. Neither 
Pulin's-. estate nor Pulin’s mortgagees, 
however have any answer to tliis suit as 
regards the other half share. The pro- 
perty conveyed by the deed of 1890, is, 
I think, in tho same position as tho 
other properties under the deed of 1888. 
Apart from the plaintiff’s claim to a 
half share of tho thakurbarbi and tho 
shebait 's house at 30, Beniapukur Road, 
it seems to mo that the idol is entitled 
to a declaration that tho properties in 
suit are subject to a charge for the wor- 
ship and ceremonies described in tho 
deed of 1888. As I think it is only right 
to allow tho question of the construc- 
tion of the deed to bo raised on this ap- 
peal, notwithstanding defective plead- 
ing by the defendants and the fact that 

16. (1897) 26 Cal 112“ “ " \ 
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tlioy did not take their point before the 
learned Judge, I cannot refuse to the 
plaintiff relief in this suit in respect of 
the charge. I think therefore that the 
charge should be declared and that it 
'should be referred to the Registrar, or 
such officer as ho may appoint, to en- 
quire what would be a sufficient annual 
sum to meet the expenses of thew'orship 
and ceremonies. I think it should also 
ho referred to him to enquire whether 
since 12 years before this suit the wor- 
ship of the idol aud the ceremonies have 
in fact bean duly and properly observed 
and provided for and, if not, to what 
extent the expenditure has been insuffi- 
cient to answer the requirements of the 
deed. 1 do not propose, for the present 
to do anything further by way of en- 
forcement of the charge, but there wi4 
be liberty to all parties to apply. 

The result is that this appeal is al- 
lowed and the decree of the learned 
Judge must ho sob aside. In lieu thereof 
there will be a new decree to the follow- 
ing effect: (i) declaring that in the tha- 
kurbavhi and sliebait’s house at 30, 
Heniapukur Road, the plaintiff is ab- 
Rolutely entitled to one. half share by 
virtue of the deed of 1888, the other half 
share belonging to Satya; (2) declaring 
that, in respect of the other properties 
in the plaint in this suit mentioned, 
other than No. 4-5, Elliot Road, the 
plaintiff is entitled to a charge for the 
ui>koep, worship and expenses of the idol 
and ceremonies connected therewith 
under the deed of 1883; (3j directing the 
enquiries hereinbefore mentioned. There 
must be an order for joint possession of 
tlio thakurbarhi and house to bo deli, 
vered to the shobaits of the plaintiff 
idol in respect of its ono-half share. The 
Mandal defendants should he restrained 
from entering upon or putting up to sale 
or otherwise dealing with the thakur- 
harhi and house. All the mortgagee 
defendants should be restrained from 
selling oi*otherwise dealing with any of 
the other properties mortgaged to them 
otherwise than subject to the charge in 
favour of the idol and after giving notice 
thereof. As fo costs in the circumstances 
though Satya is hit by the declaration of 
charge, he appears to me to have had a 
good answer to the suit as framed and 
I think he should have his costs against 
Mohinimohon Do personally and also 
/igainat the idol’s estate both at first in- 
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stance and on this appeal. As regards 
the other defendants, I think the order 
for costs made by the learned Judge 
should stand against them and that 
there should be no costs of this appeal 
on either side. 

Costello, J. I h{ive liad the advan- 
tage of reading the judgment that has 
just been delivered by my Lord and X 
agree with him on all the points in tlie 
case. 

Apjjeals allowed. 

^ A. I. R. 1943 Calcutta 308 

Mallik and Remfry, JJ. 

All Hussain and anothet — Appellants. 

V. 

Emperor— O\^\yo^\to Party. 

Criminal Appeal No. 16 of 193.2, De- 
cided on 2 oth May 1932. 

(a) Criminal P. C. (J898). S. 235 >- Two 
realizationa by blackmail --Common purpose 
and design and continuity of action — No 
prejudice to accused who fully knew case 
against them— Trial is not bad for misjoin- 
der. 

To determine whether or not a series of acts 
would form parts of the samo trau$^action the 
mo^t import in t points to bo considored are whe- 
ther there was a common purpose and design and 
continuity of action. [p soy q 2] 

Blackmailing was evidently the coininou 2)ur" 
pose of ihe and tins >.e(‘ond of the two 

realizations was in con tin nation of the action 
in the fiist end both wero in fulfilment of a 
common design of bluckinni ing. Moreover by 
a joint tiial on clnirgcs rdaiing to the two inci- 
dents the acciisod were not prejudiced in any- 
way as the whole case for the proseciuion was 
disclosed from the very hogiii ning.md the ac- 
cused fully iiiidor-tood tlial case and wore given 
full opportunity to meet it. 

Held : th »t there was no misjoinder of charges 
or vitiation of trial. [|> ;.q(j p 1] 

b) Penal Code (1860). S. 420 - Accused 
wearing khaki dress, threatening to lake 
complainant to thana for extortion —Accused 
not police officer nor saying so, but com- 
plainant given to understand that he is— De- 
ception was proved. 

The facts that the accused wore a khaki .shirt 
and a round brush cap, threatened to take the 
complainant to Ihe tbnua, and the fact that 
there could not bo any manner of doubt that 
the accused gave the complainant to understand 
that he was a police officer which he was not and 
that he had the aulhority to taka to the thana 
which authority he did not possess, amount to 
deception, where the accused used this repro- 
sentiition to blackmail the complainant though 
the accused may not have told the complainant 
that he was a police oflicor. [I* illO G 1] 

^ (c) Evidence Act (1872), S. 25 -Confes- 
sipnal statement not used as such may be 
used to show that accused gave different 
versions to Court -and police. 

A confessional statement made to a police offi- 
cer if not used as a confession may be used by 
the Court to show that the story which the ac- 
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cused gave at the time of the trial had not been 
given to the police officer. [P blO C2] 

(d) Criminal P. C. (1898). S. 388— Sentence 
not of fine only— Initalnsents cannot be al- 
lowed. 

There is no provision except S, 3F8 by \^hich 
a £110 can.bc ordered to be realized by instalments. 
But it has no application where the pontenco 
is not a sentence of fine only. [P 310 0 2] 

Anil Chandra lioij Cliowdhury — for 
Appellantss. 

^umal Chandra Chakravarty — for 
the Cl own. 

Mallikj J . — Of the two appellants Ali 
Hussain, appellant 1, has been convicted 
under S. 4‘20, i. P. C., and sentenced to 
detention till the rising; of the Court 
and to a lino of lls. 250. Appellant 2 
Saiyed Din has been convicted under 
Ss. 420 and 114, J. P. C., and sentenced 
to deW*!ition till the risin?? of the Court 
and to a fine of Rs. 00. The allegations 
on wliich the two appellants were charged 
wore biiolly these: Thu complainant 
Amarondra Nath Dhar is a clerk in the 
service of a linn styled as 1). Ij. Mitter 
and Company. Heis a resiicefcal)le young 
man fond of betting at the races and 
takes the risk of betting outside tlio 
rings w'itii the possible consequence of 
being cl)argcd with gambling. On one 
Saturday about the middle of August 
last he attended the races and did some 
betting outside the enclosure witli un- 
licensed bookmakers. He lost some 
money and was coming home, and when 
ho was near the PJassey Cato on the 
Maidiin, the accused .\li Hussain met 
him and saying that lie had seen him 
betting witii unlicensed bookmakers 
threatened to take him to tlie tliana. 
Ali Hussain had at the time a khaki 
sliirt and a round brush cap on liis head. 
Ali Hussain told him that he would not 
take tiie coiuplaiiiant to the thana if the 
complainant would spend Rs. 100. On 
the intervention of appellant 2, Saiyed 
Din who happened to arrive at the place 
at the time, the amount was subsequently 
reduced to Rs. 40. 

The complainant then left the place 
and when accused.! came to the house of 
the complainant the complainant had to 
pay him Rs. 40 as arranged before. A 
few days later the two accused came to 
the house of the complainant again 
and accused 1 told him that unless he 
would pay another Bs. 15 to accused 2, 
accused 2 would report the matter to 
the uparwalas and that both of them 


might get into trouble. The complain- 
ant thereupon asked them to come and 
meet him at the Esplanade near the 
tramway shed. On the following Satur- 
day the complainant however went and^ 
reported the whole matter to a Sub* 
Inspector, Bhakti Bhusan Roy by name, 
and it was arranged that the complain- 
ant w4mri he would meet the two ao- 
cused at the Esplanade would take them 
to the Wellington Square and would 
make some payment to the accused per- 
sons when the police could remain some- 
where near by hiding. As arranged the 
two accused came and met the complai- 
nant at the Esplanade on the appointed 
Satuarday and according to that arrange- 
ment the three persons went to Welling- 
ton Square and when a five rupee note 
which has been previously marked was 
handed over to accused 1 the appellants 
were arrested by tlie police. 

The case for the defence was that the 
complainant owed Rb.26 to Ali Hussain, 
that Ali Hussain made several demands 
for payment of the money; that there was 
an altercation in consequence and that 
when the complainant after taking the 
accused to Ooltolao (Wellington Square) 
was giving to Ali Husain a live rupee 
note the police arrested them. Accord- 
ing to the defence of Ali Hussain, Saiyed 
Din who was to get Rs. 5 from Ali 
Hussain accompanied him to fioltalao. 
On behalf of the defence one witness was 
examined in tiio case. The learned 
^lagistvate however disbelieved the de- 
fence story and believing the case for 
the prosecution convicted and sentenced 
the two accused persons in the way as 
3 taied before. 

On behalf of the appellants a number 
of points were raised before us. In the 
first place it was said that there had 
been a misjoinder of charges and that 
the whole trial has been vitiated thereby. 
It was said that the tirst day's transac- 
tion, namely, payment of Rs. 40. had no 
connexion whatsoever with the payment 
of Rs. 5 at Goltalao and that the two 
incidents could not bo said to bo parts 
of one and the same transaction. This 
contention does not seem to* me to bo 
well founded. To determine whether/ 
or not a series of acts would form parts] 
of the same transaction the most impor-> 
tant points to be considered are whe- 
ther there was a common purpose and 
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design and continuity of action. In the 
present case blackmailing was evidently 
the common purpose and the second re- 
alization was in continuation of the 
action in the first and both, in my opi- 
nion, were in fulfilment of that common 
design of blackmailing design originating 
from the discovery of the complainant 
betting outside the enclosure. It is to 
bo observed moreover in this connex- 
ion that by a joint trial on charges re- 
lating to the two incidents the accused 
Ido not appear to have been prejudiced 
in any way. The whole case for the 
prosecution was disclosed from the very 
beginning and the accused fully under- 
stood that case and wore given full op- 
^purtuiiity to meet it. 

The second point taken on behalf of 
the appellants was that the conviction 
for cheating is unsustainable inasmuch 
as there was no false representation and 
therefore no deception. There may not 
have been any words used to tell the 
complainant that accused 1 was a police 
ofliccr. But from the facts that accused 1 
•wore a khaki shirt and theatoned to 
I'take the complainant to the thana there 
;could not, in my judgment, be any 
jmannor of doubt that the .accused gave 
jtho complainant to understand that ho 
jwas a police oflicer which ho was not 
and that he had tlie authority to take 
him to the thana which authority ho 
!did not possess and tliis, in my opinion, 
did amount to deception. 

Then it was urged on behalf of the 
appellants tlnit the conviction was bad 
inasmuch as it rested entirely on the 
uncorroborated evidence of the com- 
plainant himself. But in this connex- 
ion it is to bo observed tiiat the com- 
plainant was before the trying IMagis- 
trate and that the Magistrate had the 
full opportunity to notice his demean- 
our and to observe the way in which he 
deposed^. The Magistrate appears to 
have been impressed by the convincing 
manner in which the witness gave his 
deposition. It was said that the story 
which the complainant gave was not a 
probable one because the complainant 
was not an uneducated rustic who might 
easily bo taken in by such representa- 
tions as the accused are alleged to have 
done. But persons who are not un- 
educated rustics do sometimes become 
victims to swindlers and blackmailers. 
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It was said that it was not very pro- 
bable that the complainant should sub. 
mit to the accused when it is remem- 
bered that a conviction for gambling 
could not be visited with any thing more 
than a few rupees fine. Next it is to ho 
remembered that the complainant was 
in the employ of a firm and a convic- 
tion for gambling might entail losing his 
job in that firm. 

Mr. Roy Oho wd bury next took excep- 
tion to the admission of some ovidenco 
in the case which ‘according to him was 
inadmissible. The evidence to which ho 
took exception was a statement of Babu 
l^hakti Roy, the Sub- Inspector of Police, 
to the efToct that accused 1 had told him 
that wlien ho had detected thocbin])]a- 
inant in committing sodomy in thf,i race- 
course the complainant ollercd to give 
him baksis if ho would let him go and 
he did let him go. It was said that this 
evidence amounted to a confessional 
statement made to a police officer and 
was therefore inadmissible under S. 2(5, 
Evidence Act. Admitting that the 
statement was a confessional statomont 
made to a police oflicer the learned ^fa- 
gistrate does not appear to have used it 
as a confession. \VJiat it was used for 
by him in the case was that the story 
which tlie accused gave at tho time of 
the trial had not been given to tho police 
officer. As to this there was no dispute. 
The first accused in his statement re- 
corded under S. 312, Criminal P. C., 
stated that ho had made no statement 
before tho daroga. This contonbionl 
must therefore fail. 

Lastly, it was contended by Mr. Roy 
Chowdhury tliat tho sentence inflicted 
on the two accused persons in the pre- 
sent case has been unduly severe and 
that in case wo should maintain theordor 
of conviction in its entirety wo should 
direct that the fine be paid by instal- 
ments, The sentonce.s inflicted do not 
appear to me to be excessive and I am 
not aware of any provision except S. 388, 
Criminal P. G., by which a fine can be| 
ordered to be realised by instalments. 
But S. 388 has no application to the 
present case inasmuch as the sentence! 
in the present case was not a sentencel 
of fine only. As stated in the beginning' 
both the accused had been sentenoecl to 
rigorous imprisonment for a day besides 
the sentence of fine. 
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Tho resulfc is that the appeal ia dis- 
missed. The fine will now be realized.' 

Bern fry, J , — I agree. 

M.N. Appeal dismissed, 

A. I. R. 1933 Calcutta 311 

Gcjha and Bautley, JJ. 

Chhogan Lal Bagri — Appellant. 

V, 

Behari Lal Saha Bay and others — 
Respondents. 

Appeal No. 197 of 1930, Decided on 
15th July 1932, against order of Sub- 
Judge, 2riJ Class, Mymonsingh, D/- 23rd 
January 1930. 

Limitation Act (9 of 1909), Art. 180 — Ap~ 
plication for delivery of postefsion by auc* 
tion purchaser — Sale confirmed — Appeal 
preferred against order dismissing applica- 
tion for setting aiide sale — Time runs from 
appellee order — Appeal held maintainable 
—Civil P. C, (1908). S. 47. 

In (jxGijution of his luoitgafte dooreo tho decree- 
holder puruliiisod the property on 17 ih Septem- 
ber 1021. Ono of tho judginont-dobtors applied 
for sotting aside the sale but the .ipplic.ition was 
dismissed on 30th May and tho sale was 

contirjiieJ on that date. An appeal filed against 
tho order dismissing the application for sotting 
aside the a.ilc* was also dismissed tu 25th July 
l‘)27. An application for delivery of possession 
was then made bv the purrhaROr on Ifith Janu- 
ary l'J29. 

Held: (l) that tho application was governed 
by Art. li^O and was in time as the three ycar.s 
began from 25th duly 1927 when there was final 
order con finning the sale: 23 Gill 775 (1^0), Foil 
and A I H l'J30 Cal 86 (PC), Expl and Dist, 
(2) that as the order was passed by the Court 
under S. 17 rojoetiiig application for delivery of 
possession by tho decroc-holdor auction pur- 
chase.'*, an appeal was competent. 

[E 311 0 2, P312 C 1] 

Brajalal Chuckerbutty, liirendra Ku~ 
iXinar De and Dehen dra Nath Bhatta^ 
charji —toe Appollanfc. 

Ananda Gharun Karkoon — fov Res- 
pondents. 

Guha, JT.— This appeal is directed 
against an order passed by the learned 
Subordinate Judge, 2nd Court, Mymen- 
singh, on 23rd January 1930, holding 
that an application for delivery of poa- 
eessioii made by a decree-holder auction- 
purchaser was barred by limitation. The 
purchase was made by the deoree-holder 
at a sale hold on 17th September 1924, 
in execution of a mortgage decree. The 
judginent-debtor No. 5 applied for sot- 
ting aside the sale onSlsb October 1924, 
and that application was dismissed on 
30tlf May 1925. The sale was confirmed 
on that date. There was an appeal by 
the judgment-debtor against the order 
dismissing the application for setting 
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aside the sale, and the appeal was dis- 
missed by this Court on 25th July 1927. 
The application for delivery of posses- 
sion was made on 18th January 1929. 
The limitation applicable to such an 
application would be the one prescribed 
by Art. 180, Sch. 1, Lirn, Act, and it 
was incumbent upon the purchaser to 
make the application within throe years 
from the date when the sale in oxecu- 
tion of tho decree became absolute. 
There was no question of suspension of 
tho period of limitation or extension of 
the period of limitation involved in a 
case like the present. As observed by their 
Lordships of the Judicial Committee 
of the Privy Council in the case of 
Baijnath Saliai v. Bamgut Singh (l), 
tliere could bo no final, .conclusive and 
definitive order confirming the sale, 
while the question whether tlie sale 
should be confirmed was in litigation. 
In the case before us there was the ap- 
plication for setting aside the sale hold 
in execution of tho decree, and that ap- 
plication was made within 30 days of 
the dato of tho sale. On the facts of 
this case therefore the decision of this 
Court in the case of Ncckhar Sahai v. 
Prakash Chandra Nag (2) is -not an 
authority against the appellant before 
us, regard being had to the observations 
made in that case at (p. 614 of 5() C'aO 
of the report. 

In the words of their Lordships 
of the Judicial Committee of the Privy 
Council in Baijnath Sakai's case (l) 
mentioned above, it could not be 
said, when the parties were litigating 
as to whether the sale should be con- 
firmed o>* not, that tho sale had beedtae 
final or conclusive. The confirmation of 
tho sale therefore dates only from tho 
date when tho litigation following upon 
the application for setting aside the sale- 
terminated on 25th July 1927, tho date 
of tho final decision of this Court, in 
that litigation, and in our judgment the 
law of limitation was not a defence to 
this application for delivery of posses- 
sion made by the decree-holder auction- 
purchaser, the appellant before us. It 
may be mentioned that a preliminary 
objection as to tho maintainability of 
the appeal to this Court was raised on 
behalf of tho respondents. As the order 
of the Court below was passed on an ap- 

■ iV (1^5) 25~6al 775=23l“AT6=7'sirr 1 (PCI).' 

2, A I U 1930 Cal 66=120 I C 107=56 Cal 60^ 
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pliciition under S. 47, Civil P. C., made 
jliy the judgment-debtor No. 4, there can 
{be no doubt that the appeal is com- 
ipetent. In the above view of the case, 

I this appeal must be allowed; the order 
''of the Court below against which this 
appeal is directed, is set aside, and the 
appellant’s application for delivery of 
possession made before the lower Court 
is allowed, with the result that posses- 
sion is to be delivered by the Court to 
the appellant as prayed by him. The 
appellant is entitled to his costs in this 
Court as also in the Court helow. The 
hearing fee in the apijeal to this Court 
is assessed at tln ee gold mohurs. Let 
the record be sent down as soon as pos- 
sible. 

n.K. Appeal alloived, 

A I. R. 1933 Calcutta 312 

C. 0. Chose and Mittkh, JJ. 

Collector of IMoca— Appellant. 

V. 

Ashraf Ali and others — Respondents. 

Appeals Nos. 62 to 93 and 191 to 198 
of 1928, with cross-objections in No. 191, 
192, 194 and 196 of 1928, Decided on 5th 
August 1931, against original decrees of 
Addl, Dist. Judge, Dacca, D/- 21at July 
1927. 

(a) Land Acquifition Act (1894), S. 23 — 
Compeniation— Tenancy land— True test of, 
is to ascertain market value of land and 
then to apportion amongst persons having 
different interests. 

The truo tests for determining the amount of 
compensation which ought to be awt'irdcd to the 
proprietors in the case of tenancy lands is to 
ascertain the market value of the land. The 
correct rule in all cases of this class is that the 
lan4 to be acquired is to be valued in the first 
instance including all interests and the amount 
so ascertained has then to be apportioned 
amongst the parties interested according to 
their interests: A. I, JR, 1919 Mad, 222, Hef, 

[P 313 C 1, 2] 

(b) Evidence Act (1872), S. 74 - Letter 

forwarding proceedings of public meeting U 
not public document. « 

A letj;er to the Collector forwarding the pro- 
ceedings of a public meeting hold at a certain 
place is inadmissible in evidence as it is not a 
public document within the meaning of S. 74. 

[P 814 0 X] 

(c) Land Acquisition Act (1894), S. 23 — 
Valuation of plot close by is no basis of 
valuation of land far apart. 

O'ho valuation with reference to a plot which 
is very close to the acquired land cannot form 
the basis of valuation with regard to the lands 
far apart; but whore the distaoce between the 
plots is so negligible as 76 yards, it does not 
make any difference when valuing a lahd on the 
locality if the valuation is based on a document 
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with reference to one plot in the locality which 
is of the same description with similar advan- 
tages as the other plots. Similarly land outside 
the Municipal limits can be valued in the same 
way as land in close proximity to the Municipal 
area. [P 314 Cl] 

Sarat Chandra Basak and Nasim Ali 
— for Appellant. 

Nagendra Nath Butt, Sris Chandra 
Butt, Jbliudhar Haidar, Bhuperidra 
Kishore Basu, Brojo Lnl Chakravarty, 
Badha Benode Pal, liadhika Banyan 
Gull a, Nagendra Nath Bose, Bajendra 
Chandra Guha, Amarendra Nath Bose, 
Sachindra Kumar Boy, and Suresh 
Chandra Mazumdar-- for Rrspondonts. 

F. ^1. Nos, 191 to 198 of 1928. 

Judgment, — These arc eight appeals 
by the Collector of Dacca and arise out 
of eight references under S. 18, Fjaiid 
Acquisition Act, at the instance of the 
proprietors of the land whicli have been 
compulsorily acquired for tlie purposes 
of certain sewerage works in the town 
of Dacca. The Collector valued the in- 
terest of the proprietors on a certain 
basis, lie first of all determined the 
average rate of rent i)cr bigha which the 
tenants were liable to pay to the pro- 
prietors and he ascertained the same at 
the rate of Rs. 2 per higha. After as- 
certaining it the Cullector was of opinion 
that the proprietors wdll get 25 years 
purchase of this after deduction of the 
collection charges and the Government 
revenue. To this the Collector added 
in favour of the proprietors a further 
sum equal to }th share (»f the compen- 
sation assessed for tenancy interest on 
account of the loss of selami. Tiiis was 
the method adopted with roforeiico to 
lands in the occupation of tenants. 
With regard to the lands in the khas 
possession of the proprietor he valued 
his interest for garden and tank at 
Rs. 500, for raised bhiti at Rs. 400, for 
ordinary bhiti at Rs. 375, for raised nal 
at Rs. 325, for ordinary nal at Rs. 300, 
for kacha road at Rs. 125 and for nala 
at Rs. 50 per bigha. 

Eight references wore made before the 
Land Acquisition Judge of Dacca and it 
was contended before him that the Land 
Acquisition Deputy Collector has adop- 
ted a wrong method for ascertaining the 
compensation of the tenanted lands. It 
was argued that the proper method 
which the Collector should have adopted 
was to ascertain the market value of the 
lands and then to deduct the value of 
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the occupancy right for awarding com- 
penscation to the proprietors. Adopting 
this as the basis on which compensation 
should be allowed the Land Acquisition 
Judge proceeded to determine thomaiket 
value of the lands in those eight refer- 
ences, and after considoring several docu- 
ments, in particular two which were 
deeds of sale prior to the date of the 
declaration, he has increased the amount 
of compensation to a much larger sum 
than that awarded by the Deputy Col- 
lector. In these eight cases, it is to ho 
noticed no evidence was given on be- 
half of the Collector of Dacca as will 
appear from the order made in the order 
shoot, namely, order No. 120, dated 22nd 
July 1927. Tlio Land AcquisSition Judge 
has inci;eiised the compensation and the 
increase is shown at p. 48 of the jirintod 
pap<'r book in' part I of Appeal No. 192 
of 1928. It is not therefore necessary to 
state in flotail the amounts by which 
the eompensfition has been increased by 
the Land Acquisition Judge. 

Against this order of the Land Acqui- 
sition dudge increasing the amount of 
compensation awarded hy th.s Collector 
tliese eight appeals have heon pi’oforred 
])y the Collector of Dacca, and the main 
argument which lia.s heen advanced for 
the appellant hy tlie learned Senior 
Government Pleader has lieen that the 
Land Acquisition Judge has adopted a 
wrong method in aw'aiding compensa- 
tion to the proprietors and ho contends 
that the method adopted by the f^and 
Acquisition Collector was the right 
method. The respondents have however 
pointed out that this contention put for- 
ward on boluilf of the Collector is op- 
posrjd to the luinciplo laid down in the 
Land Acquisition Act and is opposed to 
a series of authorities both of tliis Court 
and of the other High Courts in India. 
The true test for determining the amount 
of compensation which ought to lie awar- 
ded to the proprietors is to ascertain the 
market value of the land. As was poin- 
ted out by Sir John Wallis, Chief Jus- 
tice of Madras as he then was, in the 
case of liaja Pittapuram v. ICevenue 
Divisional OfficertCoconada(l), the cor- 
rect rule in all cases of this class is that 
jthe land to bo acquired is to be valued in 
the first instance including all interests in 
jit and the amount so ascertained has then 
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to be apportioned amongst the parties,! 
interested according to their interests I 
This is also the view which has been] 
recently adopted by the learned Chief 
Justice and Mukerji, J., in an unroported 
decision in F, A.t ti of 1929 which was 
decided on 19th February 1931 and the 
precise argument which has now been 
advanced on behalf of the Collector of 
Dacca was advanced in that case on 
behalf of the Collector o' Jalpaiguri and 
was negatived. Having regard to these 
authorities the contention of the Collec- 
tor regarding the principle on which 
compensation should be awarded must 
be negatived. 

An argument has next been addressed 
with reference to the paucity of the evi- 
dence furnished on behalf of the pro. 
prietora with reference to the market 
value of lands near about the disputed 
lands, and it is said that the Land 
Acquisition Judge was not justified in pro- 
ceeding to determine the market value 
of the lands practically on two docu- 
ments one of which is Fjx. 1 which is a 
lease which was taken by tho witness 
who was examined on behalf of the 
claimants (one Mahainmad) of some nal 
land in mourasi right on payment of 
selami of Jls. 1,050 per higha on 21st 
July 1921. It is said that the sum 
which is mentioned in this deed as 
selami for tho lease was really excessive 
and did not really represent tho value 
of the land in or about the locality. 
Considerable stress has been laid on the 
circuiiiSjanco that whatever may ho the 
value as indicated in tho document of 
Slat July 192l there has been consider- 
able depreciation of that value hy reason 
of the construction of the sewerage 
works prior to the date of the acquisi- 
tion, of the land now in question, and 
it is said that the value in documents 
with reference to lands which wore situ- 
ated in the same locality prior to the 
opening of the sewerage works cannot 
furnish a true criterion of the value of 
lands after tliese w^orks have been star- 
ted, and reference has been made to the 
evidence of some of tJie witnesses ex- 
amined on behalf of the claimants to* 
show that the locality has become un- 
inhabitable by reason of the bad smell 
which issues out of the outfall works. 

Reference in particular has been made 
to the evidence of witness 1 for the- 
oiaimant Mahammad who stated at p. 35* * 
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1x6 had not puiichased any land 
after the construction of the dumping 
ground. But the same witness states 
that the price of lands in the locality 
has increased notwithstanding the con- 
•etruction of the dumping ground, and we 
havo been asked by the learned Senior 
Government Pleader to discredit his evi- 
dence in view of tlxe statement made by 
some of the witnesses that bad smell 
issues from the outfall works. In sup- 
port of this contention a document Ex. E 
has been sought to bo relied on on be- 
half of the appellant. This was a letter 
to the Collector of Dacca forwarding the 
proceedings of a public meeting which 
was held in the town of Dacca. It 
seems to us diflicult to understand how 
tins document can be admitted in evi- 
dence. It is surely not a public docu- 
ment within the meaning of S. 74, Evi- 
jdence Act. All that is proved is that 
ithat a letter was sent by one Rebati 
Mohan Das who happened to be the pre- 
sident of that meeting. This evidence 
again had not been given in the cases in 
\vhich these eight appeals arise and Mr. 
Brojo Lal Chakravarty, who appears for 
the respondents in somo of the cases, 
rightly contends that this should not in 
any event be admitted in evidence against 
his clients. 

It has next been argued with reference 
to the situation of the land covered by 
Ex. 1 as appears from the map No. 2 of 
the big book of maps in Appeals Nos. 191 
to 198 of 1928 that the document Ex. I 
refers to one particular plot which is 
just outside the Municipal limits of the 
town of Dacca and that the other plots 
'acquired are at a considerable distance 
ifrom it, and it is said that the valuation 
iwibh reference to a plot which is very 
jclose to the acquired land cannot form 
jtho basis of the valuation with regard 
ito other lands which are far apart. It 
ihas however been pointed oXit on behalf 
of the respondents that the distance at 
any rate as regards some of these lands 
is only about 71^ yards and we do not 
think that it makes any difference when 
valuing a land 'on the locality if the 
valuation is based on a document with 
reference to one plot in tlxe locality 
.which is of the same description wdth 
similar advantages as the other plots. 
The learned Senior Government Pleader 
saw the force of this argument and tried 
to point out that with reference to this 


plot there was considerable road fron- 
tage which advantage was not enjoyed 
by the other plots acquired, and he re- 
fers in particular to the situation of this 
land covered by Ex. 1 and to the r:. d 
which was intended to be connected with 
the public road. Special reference was 
made to the recital at p. '^0 of the paper 
book Part 2 of Appeal No. 120 of 1928 
which is t ’l the following effect: 

“ Towards tbo western side of the aforesaid 
land tliero will be a road 15 feet in width ex- 
tending towards the north where it meets an- 
other road coming from the west at a point 
forming the south-east corner of ilrishi Kosh 
Babu’s garden from which road it will lead one 
to this land; you shall be outitlod to use this 
road,” 

This recital however docs not show 
that the land wlxicli formed the subject 
of Ex. 1 was in a bettor situation tlian 
other lands by reason of there liaving been 
an extensive road frontage. Then it was 
argued that tlio T.and Acquisition Judge 
has been unmindful of tlio circumstance 
that land outside tlie Municipality is 
not to 1)0 valued in the same \Yay as 
land which is in close proximity to tho 
Municipal area. ^Ve do not see any 
force in this contention and wo are not 
propiirod to accept it. On all those 
grounds we are of opinion that tho con- 
clusion arrived at by the Laud Acciuisi- 
tion .Judge regarding the amounts of com- 
pexxsatiou awarded by him seems to bo 
right. The result is that all these eight 
appeals must bo dismissed with costs. 
We assess tlio hearing fee at two gold 
moliurs in each of these appeals. There 
are cross-objections in E. A. Nos. 191 , 
192, 191 and 196, and they have not 
been pressed. They are dismissed with- 
out costs. (Then their Lordships took 
appeals Nos. 62 to 93 of 1928 and dis- 
missed them with costs). 

V.B./r.K. Appeals dismissed, 
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Rankin, C. J. anj^ Mitter, J. 

Kanai Lal Misra — Appellant, 
v. 

Bam Nibash Bajaj and others — Res- 
pondents. 

Appeal No. 219 of 1929, Decided on 
26th May 1932, from original decree 
of Addl. Sub-Judge, Burdwan, D/- 2nd 
May 1929. 

Practice — Substitution of legal representa* 
tives of defendant — Application for — Not 
only causb title should be corrected but 
plaint also should be amended showing how 
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Jcgal representative is responsible for claim 
—Civil P. C. (1908), O. 22, R. 4. 

If Bouie person who is not :in heir ox conccssis 
of a deceased defendant is substituted in his 
stead it is necessary not merely that the name of 
the person should be substituted or added in the 
oau'So title but that the plaint should also bo pro- 
pcrly amended making the allegations according 
to which the plaiulifE claims to treat tlio added 
•defendant as in some way responsible for the 
debt of the deceased dcfiMidant and the method 
of treating the potitiou for sub*?titutioii as part 
of the plaint is particularly objoetioiiablo because 
a petition is goiierally drawn very difTeronf.ly 
from a proper plaint. 

On the death of the defendant the plaintiff 
made an application to the Court saying that K 
“ has been possessing the deceased's moveable 
pro])ortics. flonce, for the purpose of meeting 
all sorts of objections, it is nocossarv to include 
the said K also in thecatogorv of the defendants’* 
iind upon lhat an order w.ts made “ phiiulifE 
applies for substltutiJig K of the address and 
paiUculars as Jiieiitioned in the petition in 
place of the deceisod defendant 1. Ho it so 
^■ind tliG petition bo treated as part of the 
pluint.” 

Held: that Iho petition disclosed no cause of 
aition against 1 ho person proposed to be added 
except that he “has been possessing her moveable 
properties." 'I'hat even if K bo a legal representa- 
tive at all, he could onl> lie .so added because ho 
has iiiterineddled with the estate of the deeea‘«ed 
deft'ndaiit which she left at her death. The 
petition disclosed no such cause of action and 
iionco thoorder was bad, [I* 316 C 2 ; P 316 G 1] 

Bijan Kumar Muklierjcc, Sajiat Ku~ 
mar Chatter jee and AJouilal BhaitarJiar- 
jee — for Appellant. 

At III Ckunder Gupta and Nagendra 
Nath Bose — for llespondonts. 

Bankin, G. 7. — In iny judgment this 
appeal succeeds. The [daintilT brought 
his suit asking for relief in tiie alterna- 
tive: first of all, for declaration of title 
and possession of 201) biglias of land in 
Mauza Jaba in the Asansol District and 
alternatively, for judgment for lis. 7,400 
or, in default compensation. His case 
was that Rani Shyama Suiidari Debihad 
given him a lease for 900 years of this 
property in Mauza Jaba and had received 
'from him selami of Rs. 6,000 and nazar 
of Rs. 1,000 on or about 29th July 1920, 
that ho was resisted by certain persons, 
defendants 2 and 3 in the suit, and had 
not obtained possession of the land de- 
mised and that he was entitled to a de- 
cree either for possession or else for re- 
eovory from the lady or her estate the 
sum of Rs. 7,400 which he had paid on 
that account. The suit itself was brought 
on 12th July 1922 and the lessor, Rani 
Shyama Sundari Debi, died on 18th Feb. 


ruary 1927 pending the suit. Now, the 
heir of the lady’s stridhan and also the 
person who was the revorsionor after the 
lady’s Hindu widows’ estate to her hus- 
band was defendant 2, Raja Promotha 
Nath Malia, ho being the sou of herluis- 
band's brother and when the lady died 
it was, of course, quite proper that her 
heir should represent her estate. On 
19th July 1927 however tlie plaintiff 
made an application to the Court saying 
that the present appellant Babu Kanai 
Lal Misra 

“has been possessing the Rani’s movo.able pro- 
perties. Hence, for the purpose of meeting all 
sorts of objections, it is necessary to include the 
said Kanai Lal Habu also in the category of the 
dofeudants” 

and upon that an order was made on 
19th July 1927: 

"Plalntid applies for substituting Kanai Lal of 
the address and particulars as mentioned iji the 
petition in place of the deceased defendant 1. Bo 
it so and the petition bo treated as x.>art of the 
plaint." 

Upon that I desire to say that it seems 
to me that this is a signal example of a 
very bad practice in the lower Court. U 
it is desirable that some person who is 
not an heir ex concessis of a deceased 
defendant should bo substituted in his 
stead, it seems to mo to be very neces- 
sary not merely that the name of the 
person should be substituted or added in 
the cause title but that the plaint should 
also be properly amended making the 
allegations according to which the plain- 
tiff claims to treat the added defendant 
as in some way responsible for tJie debt 
of the deceased defendant; and this 
method of treating the petition as part 
of the plaint is particularly objectiou- 
able because a petition is generally 
drawn very differently from a properj 
plaint. In the present case, this peti- 
tion discloses no cause of action againstj 
the person proposed to be added except 
that it says that he 

"has been possessing her moveable properties, 
Uonco, for the purpose of mooting all sorts of 
objections, it is nocesaary to include tlie said 
Kauai Lal Babu also iu the category of the de- 
fendants." 

Now, in that unfortunate state of 
things, the appellant filed a written 
statement. He stated that the plaintiff 
had no cause of action against him and 
that he was not concerned with the pre- 
sent suit. He further stated that ; 

"the late Rani made a gift of some of her move- 
able stridhan properties to this defendant; but, 
for that reason, this defendant cannot by any 
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means bo liable for the money mentioned by the 
plaintiff." 

Tho issues in the suit were settled 
long before. No issue was framed at the 
hearing with reference to this appellant 
and no reference to the appellant ap- 
pears to have been made in the judgment 
until at tho very end where the learned 
Judge says this: 

*'The decree money will bo realized from the 
assets of tho deceased dofendant 1 Shyaina Sun- 
dari in the hands of her representatives defen- 
dants Ilea to ll/ha," 

thereby holding on some facts or other 
which do not appear to have been con- 
sidered that for the purposes of the suit 
to establish a debt due by the deceased 
defendant this appellant is a legal repre- 
sentative. Of course, if ho is a legal re- 
presentative he would he liable rniy to 
the extent of the assets in his hands. In 
this case, tho appellant has been held 
liable with certain other people. On 
what ground he has been added I do not 
know. Even if he is a legal representa- 
tive at all, he can only bo so added be- 
cause he has intcrinoddled w'ith the 
Icstate of Shyama Sundari which sho left 
at her death. No facts wdiatovor are to 
be discovered from the judgment in sup- 
port of any such case: there is neither 
pleading, issue or ovidence nor discussion 
of tho matter. Now, before us it has 
been pointed out that the plaiutilT put 
in evidence tw’o deeds of gift executed by 
Rani Shyama Sundari Debi in favour of 
the appellant: one on Kith January 1019 
and the other on 28th April 1920. These 
are deeds of gift relating to immovable 
properties. They are, 1 imagine, no evi- 
dence at all that the lady did not also 
make a gift of moveables. In addition 
to them certain documents were put in 
evidence which merely show, if they are 
evidence at all against tlie appellant, 
that he at various times claimed tiiat by 
a deed of agreement, according to one 
document registered on 20tir July 1922, 
hel^ecame entitled to certain moveables 
that at that time belonged to the Rani. 
The lady did not die till 18th February 
1927. That, in no way, assists the plain- 
tilT. The position is, as far as 1 can see, 
that, even assuming that it was compe- 
tent to a person who sought to establish 
a debt due from the estate of the lady to 
raise in the same suit the question as to 
whether or not a stranger in addition to 
her heirs had interfered with her estate 
after her^ death, there is no evidence to 


show that this appellant had at any 
time interfered with anything that at 
the date of her death was part of her 
estate. In my judgment the decree, in 
so far as it is passed against the present 
appellant, is entirely without foundation 
and must be reversed. The appellant 
must get the costs of this appeal and of 
the suit. 

Hitter, J. — I agree. 

B.K. Appeal allowed. 
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MrjKKRJI ANT) GUFIA, JJ. 

Askaram Agarwalla — Plaintiff — Ap- 
pellant. 

V. 

Umesh Chandra Bhotemik — defendant 
— Respondent. •• 

Appeal No. 392 of 1928, Decided on 
17th March 1932, against original decree 
of Sub- Judge, Dinajpur, D/- 31st July 
1928. 

Civil P. C. (1908), O. 34, Rr. 4 and 5 (2)— 
Suit on mortgage — Court holding mortgage 
lien proportionately to property in possession 
of mortgagee discharged — Decree directing 
account due to plaintiff and in default of 
payment sufficient property to be sold — 
Decree held to be one under O. 34, R. 4. 

During the peiulency of the ‘^iiit of enforce- 
mciit of a mortgage tho mortgage lion pi opor- 
iionato to tho values of tho jnlcs which came to 
bo in the pJaintifT's possession was regaidcd by 
the Court as discharged and he held that it re- 
mained attached to tho other jotes only propor- 
tionately to their values. A decree was in a 
form whiih directed an account to be takou of 
what v/ould bo due to tho plainlilT and ordeicd 
that in default of pavnient of the amount so duo 
on a day within six months from the date of 
declaring in Court the amount so due, tho mort- 
gaged property or a sulliciont part thereof bo sold. 

Held', that the decree was clearly a preliniinacy 
dscrco for sale in accordance with li. 4, O. 34, 
and hence appeal lay from sucli decree, although 
an applic.iliun under sub-B. (^i), B. 5 would be 
necessary and a final decree for sale will have to 
be made under that sub- rule before a sale takes 
place. LP31S0 1J 

Girija Prosanna Sanyal and Bijali 
Bhusan Sanyal — for Appellant. 

Bireswar Bagchi and Jatindra Mohan 
Ohaudhuri — for Respondent. 

Judgment. — This is an appeal by the 
plaintilf from a decree for sale passed in 
a suit for enforcement of a mortgage the 
amount secured by which was payable 
in instalments. The bond was for a 
principal amount of Rs. 7,500 and was 
dated 30th Aswin 1327=l(3th October 
1920. The first instalment was payable 
in Chaitra 1327 and in default of pay- 
ment thereof the whole amount was to 
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fall due OD Ist Baisakh 1328=14th April 
1921. On 28th March 1922 the suit was 
instituted, the claim being laid at 
Ks. 7,500 as principal, and Rs. 802-8.0 
ns interest. The defendants filed a writ- 
ten statement challenging the bond as 
fraudulent and void for want of con- 
sideration and upon other grounds, and 
also setting up a part payment of Rs. 92. 
A decree was passed ex parte against 
defendant 1. On the same day the claim 
against the other defendants was given 
up on compromise and as against them 
the suit was dismissed. On 8th January 
[921, defendant 1 applied for .setting 
that decree aside under 0. 9, R. 13, Civil 
P. 0. This application was dismissed 
for default on lltli June 1924, but was 
event uallV restored and ultimately dis- 
missed oii the merits on 27th Juno 1925. 
On ap 2 )eal to the High Court tliis dis- 
missal was, by an order made on I2th 
April J927, set aside and the suit was 
T’estorcd to hearing on condition that de- 
fendant 1, api»ollant, paid to the plaintiff 
all costs incurred by him in the restora- 
tion proceedings in the tri*'.! Court as 
also in the appeal within a given time. 
The condition was conijiliod with and on 
llth August 1928, defendant 1, wlio was 
now the sole defendant in the suit and 
will hereafter he referred to as the de- 
fendant, lilod an additional written state- 
ment in which it was alleged: 

(Ij That the plaintiff had in execution 
of the ex parte decree got the mortgaged 
properties (31 items of jotes) put up to 
sale and purchaseil some of them in his 
own name and others in the beuami of 
other persons; (2) that thereafter the 
landlord of jotes Nos. 1, 2, 3, 1, 5, G, 7 
and 2L got the said jotes sold up for ar- 
rears of rent and the plaintiff deposited 
the decretal amount and damages, that 
the landlord raised objection as to the 
plaintiff's locus standi to make the de- 
posit, and a date W'as fixed for the hear- 
ing of the objection, but the plaintiff in 
the meantime secretly entered into an 
arrangement wdth the result that the 
sale w\as not set aside and the plaintiff 
himself took settlement of the said jotes 
from the landlord; and (3) that the plain- 
tiff, without the knowledge of the defen- 
dant collusively put up jotes Nos. 29 and 
32 to auction and purchased the same 
himself and w^as in possession and mak- 
ing large profits out of them. 

The Subordinate Judge found that 13 
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of the jotes had been sold for arrears of 
rent, that all of them were sold in exe- 
cution of decrees for rent obtained by 
the landlord and shortly thereafter the 
plaintiff obtained settlements of them 
from the landlord. He held that in those 
circumstances it could not be said that 
the plaintiff was in possession of the jotes 
as mortgagee and so he overruled the de- 
fendant's contention that the plaintiff 
was bound to render account of the pro- 
fits that he had talfen. lie found that 
the rent sales had taken place on 2ud 
September 1924 and the plaintiff there- 
after purchased the mortgaged property 
in execution of lus ex parte decree on 
19tb September 1924, and that therefore 
at the time of the rent sales the mort- 
gage lien was in force. The ex parte de- 
cree as well as the sale thereunder were 
subsequently set aside and with those 
we are no longer concerned. He held 
that if the landlord desired to annul the 
incur)) brance it - was incumbent on him 
to issue notices under 8. 1G7, Ben. Ten. 
Act, but such notices were never issued. 
He found that the plaintiff fraudulently 
and in collusion with the landlord give 
up his efforts to sot aside the rent sales 
and withdrew the deposit he had made 
only with a view to get settlement of 
the jotes from the landlord, which ha 
did in fact obtain thereafter. In those 
circumstances he hold that 

'*tho mo.sl equitable course would be to split up 
the mortgage and to b:>li it satisdioJ to the 
extent of the properties so taken leases of by Iba 
plain till." 

As neither party had adduced any 
evidence to prove the values of the 
several jotes it was not possible to ap- 
portion the mortgage dues amongst the 
jotes. He directed an inquiry by a 
Commissioner as regards their values 
aud in the meantime made a decree the 
terms of which will hereafter be sot out. 
On the question of interest the Subor- 
dinate Judge held that the plaintiff was 
primarily responsible for the protraction 
of the suit, his view being that the 
constitution of the suit itself was un- 
warranted, and that the ex parte decree 
was not properly obtained, and that 
therefore for the four years that it took 
the defendant to gat that decree set 
aside no interest should be allowed. 
The relevant portion of the decree, in 
the light of the contentions urged before 
us, is as follows: 
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"Tho fiuit is decreed in i)ftrt for that portion 
of the claim which may be found duo on ap- 
portionment letween tho 13 jotes sold for 
arrears of rent and taken leasos of by the plain- 
tiff. Tho portion of tho principal amount so 
decreed would carry intereat at the bond rate 
from institution of tho suit up to tbo period of 
grnco minus such interest for four years . . . . 
defendant 1 is given six months time for pay- 
ment of the amount found due on apportion- 
ment and after • tho amount is declared. If no 
such payment is made by tbo defendant within 
the X'leriod of grace tho jotes Nos. 10 to 15 and 
17 to VO and Nos. S2 to 28 and 31 to 31 or a 
sulhciGnt part thereof would be sold.” 

A proliniinary objection was taken on 
behalf of the respondent as regards the 
competency of the appeal, it being said 
that tho decree is not a final decree for 
salo but is merely a decision embodying 
certain conclusions and directions under 
which the Commissioner is to hold ‘*an 
investigation/’ and that a final lecrce 
can only be passed after tho Commis- 
sioner has ascertained the values of the 
properties and on such valuation the 
defendant’s liability has been fixed. We 
are not prepared to uiihold this objec- 
tion. A final decree for sale would, no 
doubt, ordinarily contain the ascertained 
amount of the mortgagor’s liability. 
But in view of the events that had 
happened during tho pendency of tho 
suit the mortgage lion iiroportionate to 
the values of the jotes which came to 
be in the plaintiffs’ possession was re- 
garded by the Subordinate Judge as dis- 
charged and he held that it remained 
attached to the other jotes only propor- 
jtionately to their values. In such cir- 
cumstances a decree passed in a form 
.'which directs an account to be taken of 
'what would bo due to tho plaintiff and 
orders that in default of payment of the 
amount so due on a day within six 
months from the date of declaring in 
Court the amount so due, the mortgaged 
property or a sufficient part thereof be 
sold, is clearly a preliminary decree for 
(sale in accordance with II. 4, O. 34. It 
may ho that an application under sub- 
R. (5), R. 5 would be necessary and a 
'final decree for sale will have to be made 
jundor that sub-rule before a sale takes 
iplaco. But a decree under R. 4 is none 
{the less a decree from which an appeal 
lies. On the merits of the appeal two 
questions arise: First whether the order 
as to interest made by the Judge is 
right; and second whether the order as 
to the splitting up of the security and a 
proportionate mortgage lien to attach 


to the remaining jotes in proportion to 
their value is proper. 

The second question may be dealt 
W’ith first. (His Lordship then dealt 
with the second question and concluded 
that tho decree made by tho Court below 
splitting up the mortgage lien, is just 
and fair.) As regards the other question, 
namely, whether the order as regards 
interest made by the learned Judge is 
right, wo are of o])inion that such an 
order was not justifiable and should not 
have been made. We cannot -see how 
the plaintiff could be held liable for the 
protraction of tho litigation for the 
period taken in setting the ex parte 
decree aside. Wo do not see wliy the 
learned Judge took tho view that tho 
suit was intentionally framed 'with un- 
necessary parties as defendantso or that 
the ex parte decree was improperly ob- 
tained. His remarks in this connexion 
seem to us entirely unsupportable. In- 
deed, there was enoiigli said in tho 
judgment of this Court dated 12th April 
1927 which would indicate that it was 
more as a matter of indulgence than 
anything else that tho ex parte decree 
was set aside. As tliereforo we must 
hold that this appeal which tho plaintiff 
has preferred was not altogether without 
justification, wo cannot with propriety 
make an order disallowing him interest 
for the period during which it has been 
ponding. We cannot therefore find any 
reason on which we can support a deduc- 
tion of 'interest for four years as tho 
Subordinate Judge has made nr tor any 
period at all. 

Tho result is that tho appeal should 
be allowed in part, tho decree of the 
Court below being varied by deleting 
the order as to deduction of interest for 
four years contained therein. With that 
variation the said decree will stand. 
On a careful consideration of the facts 
and circumstances of the case wo think 
wo should make no order for costs in 
tho appeal. 

R.K. Order accordingly. 
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Jack and M. C. Ghosk, JJ, 
Shamji Tricumdas Bhatia and others 
— Petitioners. 

V. 

Bam Moye — Opposite Party. 

Criminal Revn. No. 277 of 1932, De- 
cided on 10th August 1932. 
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(a) Criminal P. C. (1898), Sf. 133, 13S and 
139-A — Inquiry under S. 139'A — Still in- 
quiry by jury under S. 135 can be claimed. 

Even after an inquiry under S. 139-A it is 
open to ii person against wLom an order under 
8. 133 is made absolute to elect to have the 
matter tried by a jury after it bus been decided 
by the Magistrate that there is no reliable evi- 
dence in support of the dental of the existence 
of the public way. [P 319 0 1] 

(b) Criminal P. C. (1898), Ss. 133 and 138 
— Civil suit pending does not bar continu- 
ance of proceedings under S. 138. 

The fiict that a civil suit has been instituted 
is no bar to the proceedings under S. 133 and 
it is within the 3u^i^diction of the Magistrate to 
continue the proceedings under S. 138. 

[P 319 0 2] 

Sntindra Nath MuJeerji and Baidya 
Nath Banerji — for Petitioners. 

Prohodli Ch. Chatter ji and Puma Gh. 
Chatterji — for Opposite Parties. 

f) 

Judgment. — This is a luJo af»ainst an 
order of the Subdivisional Magistrate of 
Suri making ahsoliite an order passed 
under S. 133, Criminal P. 0., directing 
the petitioner to remove an tinlawful 
obstruction on the alleged public road, on 
the ground that the loarnod Magistrate 
acted illegally in refusing to appoint a 
jury under S. 138, Criminal P. C, The 
loarnod l^Iagistrate made an inquiry 
under S. 139-A on tlie denial of the peti- 
liionor tliat the road in question was a 
public road; and the Magistrate finding 
that there was no rolial)le evidence in 
support of the denial of the petitioner, 
was bound to proceed as laid down in 
S. 137 or S. 138. It is urged before us 
that before tlio Magistrate makes an 
inquiry as to wliether there is evidence 
in support of the denial of the existence 
OL a public way, the petitioner must have 
elected to have the matter tried by a 
jjury under S. 135. Put wo think that 
jit is still open to the petitioner to elect 
to have the matter tried by a jury after 
it lias been decided by the Magistrate 
that there is no reliable evidence in sup- 
port of the denial of the existence of the 
public way. Wo therefore set aside the 
order of the Magistrate directing the 
petitioner to remove the obstruction and 
send the case back to him for action 
under S. 138, Criminal P. C., according 
to law. 

The other ground was that in view of 
the civil suit instituted, the proceedings 
before the learned Magistrate were witli- 
out jurisdiction and the orders should be 
set aside or stayed pending the disposal 
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of the civil suits. The fact that thef 
civil suit has been instituted is no bar 
to the proceedings and it is within the 
jurisdiction of the ^lagistrate to conti- 
nue the proceedings under S. 138, Cri- 
minal P. C. The civil suit may take a 
long time, in the meantime it is quite 
competent to the Magistrate to decide 
the matter summarily under the Civil 
Procedure Code. 

R.K, Order accordingly , 
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Jack, J, 

MaJiommad Wasir — Plaintiff — Appel- 
lant. 

V. 

Sfc. Majid and another — Defendants — 
Eespondentfl. 

Appeals Nos. 048 and 049 of 1930, 
Decided on 24th May 1932, against 
appellate decrees of Addl. Sub-Judge» 
Third Court, Svlhct, D/- 31st July 1929. 

(a) Civil P. C. (1908), O. 41, R. 27 — Rea- 
sons must be recorded but opportunity to 
rebut need not be given. 

Under 0- 41, R. 27, wherever additional evi- 
dence is allowed to bo produced by an appellate 
Court, the Court must record the reason for its 
admission. The Court need not however givo 
an opportunity to the other party to rebut the- 
evidence. [P 320 C 2] 

(b) Landlord and Tenant — Rent — Change 
to kind from money — Evidence to prove 
change must be given. 

Tf the rent is changed from money rent to 
paddy rout, there ought to bo some evidence 
showing when the change took place and that 
the tenant's prodocossor agreed lo pay paddy rent 
as it is usual for the tenants to hold over on the 
same terms where they continue in occupation of 
the sanio holding. [P 320 C 2} 

(c) Civil P. C. (1908), S. loO -r Rent whe- 
ther payable in money or kind is question of 
fact. 

The finding that money rent and not paddy 
rent i.s payable is really a finding of fact and if 
supported by evidence duly considered by the 
appellate Court, the finding should not be in- 
terfered with. [P 320 C 2] 

(d) Evidence Act (1872), S. 115— Appeal. 

Wborc two appeals are heard together appa- 
rently with the consent of parties, no parly can. 
subsequently complain that he has been pre- 
judiced by the appeals being hoard together. 

^ LI*321C1J 

Priyanath Dutt — for Appellant. 

Hemendra Kumar Das — for Respon- 
dents. 

Judgment. — Those two appeals havo 
arisen out of two suits in which tho 
plaintiff claims piuldy rent. The defen- 
dants in the suits maintain that the- 
plaintiff is not entitled to paddy rent 
and that money rent only is payable. 



320 Calcutta Md. Wasiu v. Sk. 

The fci’ial Court in both cases decreed 
the suits for paddy rent. But on appeal 
the decrees were set aside and the suits 
were decreed at the money rent which 
the defendants claimed to have been 
payable. In Appeal No. 648 it is urged 
that the Court below w'as wrong in 
taking additional evidence without as- 
signing any sufficient reasons therefor 
and without giving sulhcieni opportu- 
nity to the plaintiff to rehut the evi- 
dence. Under 0. 41, Jl. 27, Civil P. C., 
wherever additional evidence is allowed 
to be produced by an appellate Court, 
the Court shall record the reason for its 
admission. There is no provision that 
the Court must give an opportunity to 
ithe plaintiff to rebut the evidence. We 
are concerned in the present case with 
the admissions in evidence by the rppel- 
late Court of the kabuliyat Ex. B from 
which it appears that the holding in 
question in Suit No. 408 was held by the 
defendant’s predecessor at a money rent 
of Bs. 3 8.0. In his judgment the 
learned Subordinate Judge gives his 
reasons for admitting it, namely, that the 
defendant was a minor at the time the 
kabuliyati was executed and that he did 
not know of the execution of the kabu- 
liyat before. So that the provisions of 
O. 41, R. 27 have been carried out as 
the reason for admission has in fact been 
recorded. 

Then it is urged that the fact that 
money rent was fixed in this kabuliyat 
for tiie year 130i B. S., is not difficult to 
show that the rent for a period of 30 
years later was not paddy rent. This of 
course is true. But this is not the only 
circumstance which the appellate Court 
has taken into consideration. He has 
considered the probabilities of the case. 
He says that the evidence as to payment 
of paddy rent is discrepant and that the 
story of payment of paddy rent to plain- 
tiff' in 1330 B. S. hy the defendant’s 
predecessor is evidently false, because 
the tduji papers show that the jote 
stood in the name of the defendant from 
1327, so that the defendant’s predeces- 
sor died before 1327 B. S. Then it is 
urged that the documents of the years 
subsequQut to 1301 B. S. when the kabu- 
liyat was executed, should have been 
considered and particularly the touji 
papers put in without objection; hut the 
touji papers have been in fact comidered 
the Judge noting' that the writer of the 
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touji papers was not examined; and even 
the Munsif who gave a decree in favour 
of the plaintiff did not think it worth 
while to refer to the touji papers. Ho 
says it is hardly necessary to refer to the 
toujis upon which much comment has 
been made by the learned pleader for 
the defence. So that the touji papers 
were considered but not relied on to 
rebut the evidence showing that money 
rent was payable. If the rent was 
changed from money rent to paddy rent, 
there ought to have been some evidence, 
showing when the change took place and 
that the defendant's predecessor agreed 
to pay paddy rent. The plaintiff claims, 
that the lands were held on tiie same 
terms by the defendant’s father and 
since at one time, that is, in 13')L M. 3. 
he was holding the land at moimy rent 
presumably in the absence of any evi- 
dence to the contrary that money rent 
was paid in subsequent years a^thouglj 
the kabuliyat was only for one year. Inj 
such cases it is usual for the tonaiiLs to| 
hold on the same terms where they 
continue in occupation of the same 
holding. 

Then it is urged that the Court was 
wrong in holding that certain farags 
which wore filed by the defendant ap- 
plied to the lands in suit and showed 
that rent for 1331 to 1332 was paid. 
The Judge says that as those farags 
relate to land only, they are necessarily 
for the lands in suit and that the defen- 
dants do not hold any other lands under 
the plaintiff. The kabuliyat Ex. 2 shows 
that the defendant does in fact hold 
other lands at money rent, this kabu- 
liyat having been given by his predeces- 
sor for such lands. It is true that hold- 
ing included a homestead. However 
there may be some doubt as to whether 
these farags relate to the lands in suit. 
They do not affect the merits of the 
case otherwise inasmuch as they do not 
indicate whether paddy rent or money 
rent is payable. But I think they are 
not conclusive evidence showing that 
rent of this holding was paid for the 
years 1330 to 1332 B. S. Tho finding 
that money rent and not paddy rent is 
payable is really a finding of fact and 
as it seems to have been supported by 
evidence duly considered by the appel- 
late Court I think this finding should 
nut be interfered with. The result is. 
that the decree in this suit is modified 
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to the extent that the plaintiff will get 
rent for the years 1330 to 1333 11. S. at 
the rate of Rs. 4-0.3. The rent being 
inoro than Ks. 3-8-0 fixed by the kabii- 
Jiyat of 1301 ]1. S. is explained by the 
fact th.iit the area has increased. 

Ill Suit No. 58 out of whicli Appeal 
No. arises it has been found that the 
toiijis are nut le^^ally jiroved and that 
the plaintiff lias totally failed to prove 
realization of jiaddy rent. It is true 
that tlio learned Siiliordinato .fudge has 
rofevreil to tlio evidenco in the other 
suit, namely, K'-:. M which he should not 
have done. Ihit apart from this his 
judgment show.s tliat tlio fil-iintilT bus 
laiied to prove tlio realization of paddy 
vent at any time. This is a finding of 
fact whie.li I cannot interfero with. Tiio 
apiioais \voro lic.ird togotlior apparently 
with tho* (lonsont of parties, so that I 
think ilm ])]aintirr c;uinot now (.funnlain 
tliat ho Iv.ii I'oen prejutliced by tiio 
appeals being hoard Logotlior. Tiio riibult 
ih that Ajipea! No. (ill) is dismissed. 
Eacdi pavt.s will hoar their own costs 
lliroughont. Pofondanis to ho njectnd 
if tiio rent duo is not paid adlliin one 
niontli of iho ai rival of the record in 
the tri ll Gran t if not already tiopositod. 

U.M./K.K. Off/er anronliughj. 
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JlANKIN, C. T. AND ^f. N. MlJKIJlJI, J. 

7 1 am i d u<hl i u K /m 7z — i) pe 1 1 a i it . 

V. 

liamaiii Kanin- 7/r7 ''-Rcsiiondent. 

Alipoal N.i. L*:.M id J^rrdded on 

4 til -Juno ID'J'.) 

(a) Decree --Vfcliditj - - Decree valid ¥vben 
passed- -3iib«ccnn*nt legal amendment does 
not make it invalid - Bengal Tenancy Act (as 
amended by Act A of 1923). S. 178. 

Wiioro a docrco is a good i»nd valid doi'ro.‘i|uila 
ill iict:oi'd..nc .3 willi l.iw as it wfts a L the d:iio 
v^heii it will j^iiisiud, it i-'iiusiot, !•> reason uf tho 
i iiij-rond 11 ) 011 1- iutio<iar-»’d bo«‘Oi'‘«3 b.ul. 

[PM'il C2; l*;V2-2Cl] 

(b) Bengal Tenancy Act (as amended by 
Act 4 of 1923), S. 173 —Amendment has no 
trctrospeclive effect. 

Till) aimmdif’g Aft 4 of wliii'U provides 

Ih.at Tifiiliing in any ronliai;t hptwcpii a landlord 
■ 'id :i turi.ini made hot lo or a Per Iho rasping of 
that Avt pj'.oLild iilhv-jl iho piovi.'don.j of S. 07 
u latiiig to irileiCMi, pa:.a)do Ofi aricars ol rent, 
has not ii rctiospi’i’ti ui opeiaticn. fl* .'‘92 C Ij 

(c) Bengal Tenancy Act (as amended by 
Act 4 of 1928), S. 178 — Purchaftcre held 
liable to intercat stipulated in kabuiiyat. 

riio dofendant'. on n h'li' for lonfc or their 
j-rodotoasoi'S purchnsod tv.o janui under cert^iin 
■vobiilas. They acqniiod lh« ttmani-.y, but failod 
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to ub-;.<iia recognition from the landlord and 
ihc'iofoLQ purc]iiu.ed tho tenancy again at the 
auction sale: 

i/t'/fZ : th.it the dcfciiilciiits v.ero liable to pay 
tho high ralo of inUnost stipulated for in tho 
kabulivat. [p 323 C 2] 

(d) Transfer of Property Act (1882), S. 3 
— Notice — Vendor and purchaser— Purchaser 
is deemed to have knowledge of terms of 
lease by vendor. 

In tho case of a private transfer, tho trana- 
feice can and should call for tho titln dnod of the 
vi-ndor and, it there is a lease providing for 
interest at a I’igli raft), the purchaser shall bo 
taken to have bei onio aware of sncli a contiact 
and, in the ciicumslaiiuc.-f, he must Im taken to 
have had lull knowiedgo of thu ti'rriis ot the 
lease and he (Miiuot complain that iho raio of 
iritcii st is exo; bitant. [P .‘322 0 2J 

llemcndra Chunder Sen ami Salycyidra 
CU under Son — for Appollant. 

Girtja Vresanua Santjal, liidu Prokas 
Chatter ji and Bijali Bhusmi Sanyal — 
fur Jlcspomiont. 

.V. <V. /. — This afipeal has 

arisen uut of a suit for lenfc. Defendants 2, 
3 and i aio tiio, a]»nollants. Rent w'as 
claimed in tho suit for the yeon's 1327 to 
1.33(1 B. vS. and tho whole coutrovorsy in 
this appeal is with rej^niil to tho interest 
that has been awarded by tluj Courts 
below. Tlie said Courts have dooroed 
interest at tl;!:) ralo of G per cent per 
moiisem whicii was tho rate agreed to 
ho p.iid nnd mentioned in nn nnro;>is- 
tered k.ihuliyiit dated I8()l. Tlio defen- 
dants challen^o tho validity of the 
decrees passed by tlio Courts heli.iw as 
recjiivd-^ intorofei upon two ^u oniids. Tb.o 
first Pi^niention that has Ijoen advanceil 
on biduiH of tlio api>olIiints is to Iho 
ollect tiiat tho decree as to interest 
should ho sot aside, inasmneh as, by 
ro.isoii of thi' amondmont of H. 178, Bon. 
Ton. Act, introdiu’.e I by Act 4 of 1928, 
tho plni.nl ill is no lo»i ,oi' entitled to re- 
cover interest at anything; more than 
that allowed by S. (J7 of tho Act. It i.s 
cuncedeti tliat, at the date on wJiich tiio 
suit was instituted, tlioie was nothing in 
tho Act which would sLand in the way 
of the plaintiff recoverinj^ interc?.stat too 
kahuliyiit rate ami it is further conceded 
that, even at tiic date wimn the doeree 
of the lower appiillate Court wr.s prmsjd, 
tlio law would not disentitle Jiim to re- 
cover iuteveat at that rale. Tlio <iecrec 
thoreforo according to tho appellants’ 
contoation, was a L;ood and valid deciee 
quite in acoordanco with law as it was at 
tiio date when it was passed, hut it is 
said that, by loiidoii of the sub-sciiuonbi 
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lamerulriipnt introduced by Act 4 of 1928, 
Ifclio drcrec lias become bad. 

This is a contention which I am not 
prepared to accept as well founded. The 
cbanf:jo made in the law by Act 4 of 1928 
is to the elTcct that, while under tlie law 
as it stood before the arneiulirient it was 
provided that nothing in any contract 
made between a landlord and a tenant 
after the passing of the Act should affect 
the provisions of S.67 relating to interest 
payable on arrears of rent, by the amend- 
ing Act it was piovided that iiotlung in 
any contract between a landlord and a 
tenant made before or after the passing 
of that Act should affect the provisions 
of S. (i7 relating to interest payable on 
arrears of rent. It is contended that 
this amendment should have retrospec- 
tive effect. I do not find any word either 
in S. 178 or anywhere else in the ■ mend- 
ing Act which gives this amendment a 
retrospective operation; and, so long as 
it cannot be said that the decree was 
‘not in accordance with the law as it 
stood at the date when it was passed, 
the appellants, in my opinion, are not 
entitled to succeed in the present appeal 
jso far as this contention is concerned. 

The next ground upon wliich the decree 
as regards interest is cliallenged is to 
the effect that, as the defendants in the 
present case are auction-purchasers in 
respect of the tenancy and imif-rnuch as 
the terms of tlio kabuliyat and the rate 
i)f interest specified therein were not 
mentioned in the sale proclamation, they 
had no knowledge as regards the rate of 
interest anil tliat tliorcforo such a heavy 
rate of interest wliich is not one of tho 
ordinary incidents of tlio tenancy is not 
a rate of interest which the defendant 
should bo held liable to pay on the 
arrears. Now, there is some conflict of 
judicial ojiiniori on the question as to 
whether in a case in which the defen- 
dants who are piircliasers of a tenancy 
at an auction sale arc or are not liable to 
pay the high rate of interest stipulated 
for in tho kalmliyat wlicn, in point of 
fact, tho same was not brought^ to their 
notice eitlier by tho sale proclamation or 
in some otlier way. But, in the present 
case, the. finding of the learned Subordi- 
nate Judge, as I read it, amounts to this: 

tho defendants or their piedeces- 
BOira purchased the jama under certain 
kobalas. 

They thus aciiuired the tenancy, but 


they failed to obtain recognition from 
the landlord and therefore they pur- 
chased tho tenancy again at the auction 
sale. This being tJic iioMtioii, the case 
comes directly within tlio purview of 
tliosc rulings in wliich it has l:ecn liold 
that, in the case of a juivate transfer, 
the tiansfeieo can ami sliould call lor 
the title deed of the vemlor; and, if theic 
is a lease providing for interest at. a high 
rate the puicliaser sliall bo taken to, 
bavo become aware of such a contract 
and, in tho circiirm- lances ho must he 
taken to have had full knowledge of the 
terms (;f tlio lease and lio cannot com-' 
plain that tho rate of interest is exorbi- 
tant. It is true that, in tlio present, 
case, the defendants suijseriuenlly made 
an auction purchase of the tenancy. 
That however cannot alter their liability. 
In point of fact, they had come in, as it 
has been found by tho learned Subordi-j 
Date Judge, that tliey did under a pri-| 
vato purchase from ilio i>rcvioiiS tenants 
This contention also, in my opinion, bat* 
no substanco. The appeal accordingly, 
in my opinion, fails and is dismissed 
with costs. 

Rankin, C. J . — J agico. 

R.K. Apical tlismiascfL 

A.1.R.1933 Calcutta 322 

Guua and M. C. (Iiiosk, JJ. 

Rejoy Kumar Adtiy — Appellant. 

V. 

Catporotion of Calcu/la — Jtosjiojidcjife. 

Appeal No. 809 of J930, Decided on 
7th July 1932. 

(a' Calcislta Municipal Act (1923), S. 3(5) 
— Meaning of ba/ar in Act is same as ordi- 
nary meaning- Hal tboirgh held on parti- 
cular days with no right to sellers to occupy 
particular place can be bazar. 

Tn Bengal gcnouilly bats aie lirld on a parti- 
cular day or clays in a vfck, \\bile ba/ar.s nro 
lield daily. Tho bats and ba/ais consist of a 
number of shops, laigo and small — tluve shops 
aie places in which goods aic sold by lelail. 
The meaning given to a ha>ar by Iho Calcuti.i 
Miinicip.al Act doe.s not Ibciofoio militate against 
tho oidiiiaiy meaning of the woid.andaha/ai* 
vhich is known as a bat, b-r the leason tbab 
it is held on a paiticular day or days in tho 
week, would not cease to be a ka/ar. That Ibo 
sellers of commodities a.'-pcmblo only one day 
at a bazar, and have no foil of light of oce npy- 
ing any particular pliuo for the .‘•alo of their 
commoditic.s cannot have the effect ot taking tho 
place occupied by them, out of the category of 
shops- a collection of which would ordinarily 
bo denominated a bazar, and a bazar within tho 
meaning of the Calcutta Municipal Aefc. 

[R 823 C ‘2; P 321 C H 
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(b) Interpretation of Statutei — Meaning of 
language must be determined. 

It uiniy E^oiiiciimcs bo dilricult to ascertain 
wbat Iho IcHislaliuo exactly moaiii, luiti tlio 
Court must dctcrmiiio wliat its Liiiguago means: 
Pahner v. Thatcher, (187S) 3 Q. Ji IJ. 3'0 and 
Rothschild v. Inland Revenue, (1894) 2 (J. R. 
14‘2, Rtf. [I' r24 O 1] 

(c) Calcutta Municipal Act (1923), iis 389 
and 400 — Power to define limits includes 
power to extend — Defining and extendinf' 
can be done together. 

The power to detino limits mu^t iiiclnde the 
povvor to extend Ibo limits according to tlic faeis 
and ciicuinstaiices of u j'artienlar case. Tinre 
ueu\ noi be u previous lesolutioii pas ed, bcfu:c 
action could be taken under S. 4b0 of thn Acc, 
for the purpose of dclining tlic liniils of a ba 'ar, 
with a view ciLber to extend tbo limits or cur- 
tail the Miiiio, H8 tlio necessity of a c.'isc might 
rettuiro. Uoib tbo things could bo done at Ibo 
one and the the saino time. [r :i2j G 2j 

iSnrat Clunuini llai Cliaiidhuri ami 
Gout Mohan iJiUt — lor Appol hints. 

Bro^oLaL Chuckerhiitty and Goyendra 
Krishna Banrrji— inv Jtospondt'nt. 

G’uha, J, — The. plainl.ilTs in LJjo suit 
out of which tliis appeal lias uvi-cn 
prayed for ii declariition that the Cor- 
poration o[ Calcutta hiul illoi.(ally de- 
clared iireini.sos No. TiO, Chctla Koad, a 
ha/ar, iiiitl for a fuither dochiration that 
the action of the Corporation in extend- 
in^» tlie limits cd tlio ha/ar t(^ premises 
Nos. ofLl. 00.2, o0.3 and 08, Cdietla 
Koad, was ultra vire.s and witliout juris- 
diction. TJio plaintil'ls also pray ml for 
p«)rnianent iujunctioii in the matter <if 
the prosecution of the plaintiffs before 
tJio l\iuiiif*if»al ^fagistjale on failure to 
com pi \ with the Corpoi n/Jou 's jcciuisi- 
tion to make inipiovnicnts of the aiea 
comprisud in tlie preuii'Aos incntionod 
above. Tlie plain till's’ chiiin in the suit 
was resisted by tlie Corporation of 
Calcutta, who edaimed that tlio action 
of the Corporation to wliich reference 
had been rnado in the plaint was legal 
and intra vires, and that the premises 
mentioned above in regard to which the 
plaintiffs wore :*orved with reciuisition 
for making iniprovernent constituted a 
bazar as defined by the Calcutta Muni- 
cipal Act. Tbo Courts bclowhave agreed 
in bolding that premises No. 5(1 Chetla 
Koad was a bazar, but tljut the act of 
tbo Corpoiation iti including mcrniscs 
Nos. 5(.)-l, 50-2, Gb-3 abd 58 Chetla Hoad 
within the limits of the bazar at No. 0(> 
Chetla Eoad, was ultra vires. The 
Courts below have agreed in granting 
consequential reliefs following upon their 
decision as mentioned above. The plain- 


tills have appealed to this Court from 
the decision of the Courts below, so far 
as it went against thorn in regard to 
promises No. 5h Chetla Hoad; and cross- 
ohjeetions have been preferred by tho 
Corporation of Calcutta, respondent in 
this appeal, challenging the deci.sion oi 
tlis Courts below bolding that the action 
of the Corporation, so'far as it concerned 
tlio otlior premises Nos. oO.^, 5()-3 
and 58 Chetla Eoad was ultra vires. 

Tho first question requiring considera- 
tion in this appeal is whether premises 
No. 5(1 Chetla Eoad was legally declared 
to he a bazar. If that question bo deci- 
ded against the plaintiirs-appollarits 
questions relating to the action of the 
Corporation of Calcutta in regard to the 
other four premises mentioned above 
would have to ho considered in dispos- 
ing of the cross-objections by tho respon- 
dent in appeal. The premises No. 5t> 
Chetla Eoad is tho khas property of the 
plaintiffs, and is known as .Tamahata or 
Darjihata, where on every Wednesday 
a liat is hold for the sale of ready made 
(dobbes, such as shirts, coats and other 
wearing apparel; and many hundreds of 
sellers with their goods congregate there. 
Tho ^luiisif mado a local inspection of 
the place, and in his opinion, as recorded 
in his judgment, tho place “was of en- 
ormous dimensions.’* According to tlie 
plaintiffs thejiisol\c.s, the sellers con- 
gregate under a structure made of cor- 
nigatod iron sheets, once a w^eek, and tho 
sellers pay tolls to tho pIointifT.s. The 
(lucHtif)?! then is whether or not No. oti 
Chetla Eoad is a “bazar” which under 
tho Calcutta Municiiial Act, J923, means 
“any plac-eof trade(oLher than a market) 
whcic there is a collection of shops.” Jt 
has been pointed out that a shop accor- 
ding to tho Oxford Dictionary is “a 
building or room set apart for the sale 
of merchandise.” In Eouvior’s Ijaiv 
Dictionary wo find “a place kept ami 
used for sale of ,goods ” is a shop. Tho 
real meaning of tho w()rd s)io[>” a4 
used ill tho Calcutta ^funicipal Act must 
however he ascertained according to tho 
meaning whirdi tho word has acquired 
in tlio country cr tho locality where tho 
statute is applicable, and that must he 
taken to ho tho ordinary meaning of tlio 
word. In Eongal generally, liats are 
bold on a p.articular day or days in a! 
week, while bazars are held daily. | 
The hat? and bazars consist of a number 
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jof shops, larpfo and small — these shops, 
aro places in wliich floods are sold 
hy retail. The mcaninf* j^iven to a bazar 
by the Calcutta Municipal Act does not 
tliereforo militate against tho ordinary 
meaning of tho word, and a bazar which 
[is known as a hat for tho reason tliat it 
is l:eld on a particular day or days in 
tho week, would not coaso to ho a bazar. 
|Tliiit tho sellers of co)ninoditics assonihlo 
jonly on one day at a ha/ar, and have no 
isort of right of occupying any particular 
[place for tho sale of tlicir commodities 
jeannot liavo tho elTeet of taking tho 
place occui)icd by them, out of the cate- 
gory of shops a collection of which 
'would ordinarily ho denominated a bazar 
ind is a bazar within tho meaning of 
the Calcutta IMunicipal Act. It would 
api)oar that S. l^ongal Municipal 

Act, delining a market to bo a number 
of shops, stalls, or standings erected for 
tho sale of goods, is more in accordance 
willi state of things prevalent in this 
country than tho somewhat artificial 
distinction made by the Calcutta Munici- 
pal Act which cannot bo overlooked, as 
between a market and l>.j.z.\r and a stall 
,and a shop, by provisions contained inSs. 
S. 3 (h). 3 (39), 399 and 100 of the Act. 
It may sometimes bo diflicult to ascer- 
tain what tho legislature exactly meant 
hut wo must dotermino what its Ian- 
Igiiage means; sen Palmer v. Thatcher (l) 
at p. 353; Jiothschild v. Tula ad lievca ve. 
(2) at JK 115. On giving a plain mean- 
ing to the language used in S. 3 (5), wo 
have no hesitation in coming to tho con- 
clusion that premises No. 5") Chotla 
Road, described as a Jamahata or Darji- 
hata is a place of trade where thoro is 
a collection of shops, and as such tho 
act of the Corporation of Calcutta in 
declaring tho same to ho a bazar was 
not ultra vires or illegal in any way. 
This disposes of tlio iippoLal by tho plain- 
tiffs in the suit; tho doclaratron prayed 
for by tho pliiiiitiiTB that tho promises 
No. 59 Chetla Road was not a bazar 
must ho refused^ 

As indicated [already the respondent 
in this appeal lias preferred cross-objec- 
tions directed against the decision ar- 
rived at hy tho Courts below that tho 
act of the Corporation of Calcutta in 
extending tho limits of tho bazar to 
prerni30.s Nos. 5h/l 5n/2 50/3 and 58 

(lS7Sj3^» m> 31';— 17 L J M O 51. 
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Chetla Road, was ultraiVirea. The posi- 
tion so far as this part of the case be- 
fore us is concerned, appears to be this: 
the four premises mentioned above are 
tho front portion of premises No. 55 
Cbifcla Road, and they abut on itha 
public; load they aro held by tenants 
settled by tlio i)laintitTfl as tho ownors; 
th.o tenaiif s so settled have their por- 
inanent shops there, which have been 
separately !issco.‘-cd and numbered by 
tho Cuipoiation, and in respect of which 
soparato licenses aro granted by the Cor- 
poration, iicen<;o taxes being paid by the 
Bhopkeejuirs themselves. As hobl hy us, 
premises No. 5(1 is a bazar and the ques- 
tion is whether the Corporation had tho 
power vested in it under tho law to 
detormino tho limits of that bazar by 
tho inclusion of tho four other premises 
inontioncfl above. The provisiorifi con- 
tained in R. 400 of tlio Calcutta Munici- 
pal Act, under which tho Corporation 
acted in this behalf give pnw’er to define 
the limits of any bazar. Tho power to. 
dermo limits must, in our judgment in-j 
cludo the power to extend ths limits ac-j 
cording to tho facts ond circumstancos 
of a particular case. H in th-o opinion 
of tho Corporation, it was expedient or 
nocoRSary to inolude pronnses Nos. 56/1, 
56/2, 56/3 and ‘58 Ohotla Uorul within 
the limits of the bazar 'at No. 56, tho 
action taken by the Corporation in this 
behalf could not bo charaeierized as 
ultra vires or illegal. 

Tho Rc.S(dution of the Calcutta Cor- 
poration, Nx. a (3), paS'iod on 1 2th 
May 192(), shows clearly that these 
four premises along with piomidos 
No., 56 were doolared to lio a b.izar 
and the previous Res'dution of tlie Cor- 
poration dated 16th Sopternber 1025, 
definin,g the limit of the said bazar 
under S. 400, Calcutta Municip.al Act, 
was adherod to. It would bo doing vio. 
lenco to tho language of tho statute if 
wo woTo to hold that there must bo a 
previous Resolution passed, before ac- 
tion could bo taken undor S. 400 of thej 
Act, for the piirposo of dofining tho 
limits of a bazar; with a view eithor toj 
extend tho limits or curtail tho same asj 
the necessity of a case might require, 
Both the things could, under the law, as] 
it stands, bo done at tho one and tho 
same time as it appoars to bavo boon 
dono in tho case boforo us. The fact 
that tho shops in tho four promisoa in! 
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question wore occupied by tenants under 
the plaintiffs, could not affect the opera- 
tion of S. 400 in any way. The provi- 
sions of the law as contained in Ss. 390 
and 400, spoak of both the owner and 
the occupier, and it may be open to the 
owner or tho occupier to raise any ob- 
jection that he may be entitled to raise, 
when the Oorporabion takes action under 
any of those sections, it is some.wliat 
diOicult to appreciate how in tho face of 
definite provisions of law, the “strong 
and valid “reasons," mentionod in tho 
judgment of the trial Court and upon 
wiiich stress was laid in tho course of 
argument before us, (lonhl weigh in 
favour.of the jiliMotiffs in the suit nor 
is it possible to hold that tlioio wasany 
e piity in fjivvjiir of the iiliiintilTs \vl}ich 
could luakrt the action of the Corp»)ia- 
tioii ultra vi'es. 

T!io position tliab tho shopkeepers 
occupying tlio promises in question 
as tenants of tho plaint’ffs, lunl lieon 
granted sepal could not 

pfjsbihly stand in the way of anial- 
ganiabion of tlios*'. shops v»itli tho bazar 
at of) C<lu)tla ll^'ad and there was no 
question of unfaiiru-'fis on tlio part of the 
Coi pju ation in its having taken action 
iMuler S. 400, Calcutta ]\runicipal Act. 
Our eonelusion therefore is that the 
Ouuu.-> hclow were not justiiicd in grant- 
ing a declaration to tho plaintiffs in the 
suit tliiit tl)(3 act of tJio defendant Cor- 
poration in including promises Nos, »%/ 1, 
50/2, 50/3 and 5.S ChetJa llojnl within 
the declared bazar at No. 50 Chetla 
Koad, was ultra vires. It may bo open 
to the plaintiff's on a prcfiecut.ion being 
started by the Corporation against them 
to raise in defence, any olijection that 
may be raised under tlie law, as tho 
owners and not the occupiers of these 
premises, which in our judgment have 
legally been included witliiii the limits 
of the bazar iit No. 56 Chetla Jload. 

In the result the appeal by the plain- 
tiffs is dismissed, and tho cross-objec- 
tions preferred by the defendant-respon- 
dent are allowed; the plaintiffs’ suit is 
dismissed. The parties are to bear their 
own costs in all tho Courts. 

M. (7. Ghose, J , — I agree. 

itf.N./u.K. Sait dismissed. 
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IJmesh Chandra Jl/encZaZ —Appellant. 

V. 

Ilemanga Chayidra Maity — Respon- 
dent. 

Appeal No. 2730 of 1930, Decided on 
13th May 1932. 

(a) Limitation Act (1908) — Applicability— 
Provisions of Act applicable — English deci- 
sions need not be referred to. 

The Iridiiin Limitation Act has to be followed by 
Courtii ill [iidi.L in considering tbo ruloj of limi- 
tation appliciibJc to a ca^e; where there in 
ciont guidance given by the provisions contained 
ill the LimitiiLion .Act there in no jastiiicstion 
for borrowing rnle.! of limitation from deci- 
sions by Courts in I'lnghiiid, hased upon a statute 
jvJ together difTorent in language from tho statu- 
tory provisions cont.’iinod in the Limitation Act. 

[P 3‘i7 0 1] 

(b) Limitation Act (1908), S. 20 — Payment 
of principal by unortgBgor after transferring 
portion of mortgaged property extends limi- 
tation araintt transferees. 

A i.»i'ttg:igor alter triinsfcrring a portion of 
the mortgage i)roi;ortio‘i made payments !o.viircU 
tho niortgago debt, ^lorlgageo brought tbo .-^uit 
after I ‘2 yo.irs from the date when tho mortgage 
debt bevame payable but willun 12 years from 
tho rona)nic.it?. 

Hclfl : that tbn suit against transfoir t*s also 
wai no< hnied : 1 C L J .S37, Hist. [P 327 0 2] 

(c) Civil P.C. (1908), 0. 34, R. 1— Non- 
compliance is not fatal — Suit against all de- 
fendants— On death of one some represen- 
tatives brought on record— Suit does not fail 
even partially— Civil P. C. (1908), O. 1, R. 9 
and O. 22. Rr. 4 and 5. 

Nonnornpliai’ce with tho provisions or 0. .M, 
K. 1 is not fatal to a suit for ontorciiig a uiort- 
Riigo and tho provisions of O. 1, U. *J. aro jippll- 
cahlo to a mortg.'go suit. 

Where alter the doaih of ouo of thedefciiriauts 
who was a Kiibscrjuent purchaser Honio but not 
all ropio'^enta lives were brought on record after 
notice, tho suit docs not fail for iion-joindor 
whether partially or wholly : A I R 1025 Cal 
152. lU'f ; 1 Pat L «/ 468, IPolL [P 328 C X] 

(d) Civil P. C. (1908), O. 22, Rr. 4 and S- 
Suit by mortgagee— Legal represcnlatives of 
one of defendants substituted after notice to 
all — Objection as to proper representation 
must be brought at earliest opportunity. 

Tho question of rcprosoiitiition of the interest 
of a defondant in a suit for enforcement of a 
mortgage cannot ha allowed to ho raised after 
the legal representatives of the deceased defen- 
dant have been eubstituti'd by the Court under 
O. 22, Vr. 4 and 6, on notice to all tho parties 
concerned. Failure to object to tho subs Li tu* 
tion at the earlio.st opportunity precludes the 
defendants to reopen the question of representa- 
tion. [V 328 0 2] 

(e) Civil P. C. (1908), S. ll—Mortgage suit 
— Question of paramount title raised but 
not decided— Question does not become res 
judicata. 

Question of paramount title raised by tbp 
defendants if expressly left open by the Courta 
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in A mortf(iifjG suit will not oponite as mi iiidi- 
cni.i in a subsequent suit by Ibo defLiuliinls. 

[P 321) C 1] 

ilori Charan Gan{fuly and huhi Pni- 
, / (IS’ Chaltcrjce — (ov Appellaab. 

Sarat Chandra Bose and Sarat Chan- 
dra Janah — for llespondent. 

Jn(l(jmrnt , — The plaintiffs in the suit 
out of ^vhich this appeal luis arisen 
[•rayed for a decree for sale of i»vopertics 
mortgaged by defendant 1 in the suit. 
Tlie iTiortfZatio was executed in favour of 
Sriuath ^laity on 14th Cliaitra 1314 
A. S. and all tho plaintiffs are interested 
in the same as ineiubers of a Hindu joint 
laiDily. Tho properties iiiort^aj'od con- 
sisted of sovoral plots of land, and we 
are only concerned with plots 6, 7 and 8 
mentioned in the plaint. The plaintiffs* 
claim in suit was resisted by the defen- 
dants. The mortf^agor, defendant 1, 
raised all possible defences available to 
him, including the satisfaction of the 
mortgage debt. It may bo luentioiied 
that all the pleas raised by defendant I 
have been overruled by tho Courts 
below, and the appeal before us does not 
reluitc to tho case sought to be made out 
by defendant 1. Defendants 4 to 0, 11 
and 12, appellants in this Court, con- 
tested tlio suit as pei’sons claiming 
throiigli one Baidyanath Mondal, tho 
purchaser of plots (i, 7 and H from defen- 
dant 1 and his brother Cljaitanya Charan 
Sow, by two different kabalas executed 
on lOth Agrahayan and 14tli Agraliayan 
]3U) B. S. ft was alleged tJiat after the 
purcliaso by Baidyanath, there was re- 
cognition of the transfer by the plain- 
tiffs, who were cosharer landlords in 
respect of the properties purcliasod from 
defendant 1 and his brother. A question 
of estoppel was raised by the defendants 
60 far as this part of the case was con- 
cerned. The defendants pleaded limita- 
tion, and contended that the suit insti- 
tuted after tho expiry of twelve years 
from tho date fixed for payment of tho 
mortgage money was haired by time. 

A question of marshalling also appears 
to have been attempted to be laisod by 
the defendants. The position sought to 
be taken up by tliorn in tliis part of the 
case was this : that their predocess or-in- 
interest was a bona fide [uircluiser of a 
portion of tlio mortgaged pioperties with- 
out notice of the plaintiffs’ mottgage, 
find they wore therefore entitled to the 
benefit of the doctrine of marshalling, 
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and tliat lit any rate the proportios 6, 
7 and 8 of which they were puroliasors 
should bo sold, if necessary, after tho 
otlier mortgaged properties had been sold. 
Another aspect of the case for defou- 
dants 4 to 11 and 12 luising out of 
events that happened in the course of tho 
suit, and during its pendency in tlie trial 
Court, requires notice. Quo of tlio defen- 
dants No. JO (lied on 10th Aug.ust 1027. 
The two brothers of that dofondant al- 
ready on the rccovfi were substituted in 
his place as the legal repiescnlatives of 
tho dccensed defendant ; but tlie inotlior 
of (iefendiint 10 was not brought on the 
record. On this stato of fac ts it was 
sought to bo made out tliat tho suit 
should Jiave lieen dismissed on the ground 
of non- joinder of necessary [larty. 

Tlie trial Court totally negatived the 
defence of tho contesting defendants in 
tho suit, and passed a mortguge decree 
in favour of the [ilaint ill's in usual terms, 
directing tho sale of the murtgaged pro- 
portio.s in default of payment of tho 
mortgage debt in terms of tho decree. 
On appeal by defendants 4 to D, 1 1 and 
12 the learned Additional District Judge 
modified tho de.’cisiun and rlecvee jiassed 
by the trial Court on Die ground tliat 
tho suit had abated so far as tlio motlior 
of tho cloceased defendant 10 was cou- 
cerneii, ami reduced tho amount of the 
ip.ortgago debt recoverable by tlio plain- 
tills in tho suit by the amount of Ks. (id. 
Defendants'! to 1), 1 1 and 12 Jiavo aj)- 
pealcd to tliis Court, and croBb-objtjC- 
tions have been preferred by the plain- 
tiffs in regard to tho reduction of the 
mortgage delit recovorahlo by them by 
Ks. (id as tnentiouod alio re. (The ques- 
tion cf estoiqiel was held against thei 
defendants on facts and tlio jadgmont pro- 
ceeded). The plea of limitation raised hy 
the deleiitlaiits icstcd, as indicated above 
upon tho fact tiiat [laymonts made to- 
w^a’da Iho satisfaction of mortgago debt 
after the purchase of Baidyanath Mondal 
in 13 1(), could not be of any avail to 
the plaintiffs, seeing that the suit was 
instituted more than 12 years after the 
date fixed for repayment of the mort- 
gago money. Keliaiico was placed on 
Newhould v. ^mith (1), in support of 
this position. That case no doubt is an 
authority for the proposition that pay- 
ment of interest by the mortgagor wh# 

1. (18SG) 83 Oh D 127. 
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vciJi.'iino'l lial)K', ox contriiotii to pay the 
debt, Iio luifl provicuisly assigned 

tbo mortifa^erl pro|.*urty to ii third person 
was in a suit to cniforoe I ho niortj*ji;*o 
t;nou'’ity, lioid to hn insufTjoiont to kor'p 
alivo the rnortL^i'^oo's clpiin ajJainst tljo 
as3i;,'neo und I ho inorfc^iiiif'cd 
TIk' <l0('isioii in Nrwhnuld v. Smith (l) 
is in coiitlict wif.h tiio view expressed on 
tlio siil)jc^*t by 1,1. f' P] i\ y Conncil in 
fjpwifi V. ]Vih()7i {'21, and tlic correct ricss 
of tlio decision w is tjin'blioneil hoforo 
tlio T foil so of Lords l-e.j Newhnuld v. 
S7niih (d) at pp. and 4ds|; hut tlieir 
Jiordship.s did jint cxpnws any ojnnion 
on tlio d(*cisi«ni oiio way or tii (3 otlier. 
So far as this (lourt is coiicorned Xcv'- 
hould y 9 Smith (l) has not hc/*ti followed, 
and Lf'wni v. ir/Z.sv)?/ {2) was j^ivon tlio 
jirofercnce in a suit I'oi- jKJSscs-ion under 
Art. Md, Scdi. L‘, fjiin. Act, ]H77, Dorni 
Lai V. Jloshan Votary (I). The Liniitation 
Act has to ho followi'd hy Courts in 
India in considcrini.^ tiie ruli's of limi- 
tation afiplicahlo, to a ca^c: and where, 
as in a case io I Iki one hefoie us, lliore 
•is sunicii'iit nidaiico i;l\on hy tho pro- 
jvisioiis contained in S.s, I!) and i?0, 
•Lim. .'\cl, thei’c w’oiil I ho no justilication 
m our hoirowint; rules of limitsiliun 
from (locisiims )>y Couvis in ICmjland, 
based upon a statute allo'^'ethor liilToront 
in lan;pia;.;(? i»om llu* Klatut' r> [inivi- 
sions confainod in S.s. If) and lO, him. 
'Act. l'’urHiOi’mor(\ in t.lio c:i.so hidoiv 
us, tin' pu/o^uusiu' /hdcndjinl .s vvi're trans- 
ferecs fi’om llm inort^aLor in re.^pect of 
n ])oi*tio!i only of (he nujrt.^aMed pro- 
lanty, ennsistin.u of f everal it<?Tus; and 
in K’.ich a case, there ran ho no doubt 
iliat tim rulo down l)y the House 

of Lords in Chinmnu v. 7'. r.-nn*; (0) at 
p. Id5, miiiioly, that wlioio cstalrs A, 7? 
and C are incJiuIcd in one mortj^a^^c, and 
Iho owner of J pays intoi ost, tlio morfc- 
I^iiLjco s remedy au.iinsh JJ and C is pro- 
s(‘rved, is idio rule that must ho a])plicd.. 

Tdio mortj»at*’or, in tlm rr so l of jro us, 
bad in him tlie title to !J hii^has 10 
cottaliH of land after tho sale to J^aidya- 
iiatli MondaJ, tho prodocessor-in-iiiterest 
of defendants 1 to Ji, 11 and 1‘2 in ilHd, 
■of the plots (3, 7 and H out of tho several 
items of tlio morl p-aiiod properties; and 
as suc'h t lie re is no j^uhsLuice in the 

2. {iShiirii A c.rG3:i^56 Ij f v C 76. 

8, (18K9) U A 0 423-Cl L T 8M. 

4. (1907) 83 Cal 127H-1 1 C W N 107. 

6. (1804) 11 11 LC 115=10 Juc(n») 865, 


contention advanced hy the dofondants 
that payments ])y tho moitj^ii'^or towards 

tli(3 Siiti.sfiietIori of the mortsas^o doht 
nfter Ldlli, could not keep Dm morbiJ:i- 
^*eos ri; 4 lifc alive, so I'.ir as the enforce- 
ment uf tho iTioi't.^a^o security was eon- 
oerned. ft may he montioiuul that the 
decision of this Court in tlie case of 
Surjiram ^[arwari v. iJerhuindeo Per- 
sad (0), wliich has been cutod h(3foro us 
in sii]>port of tlie appellants' conten- 
tion on tho /luestion of limitation does 
not ayipoar to throw any li^dit on tho 
point arisini; for <*OMsiderafcion in tho 
present, case, in view of the facts and 
circumstances nuin tinned above. Jn that 
case AMookcrjrc, J., based his views as 
expressed at pp. dbl to 810 on tlui deci- 
sion in lUddiiuj v. Lane (7) and quoted 
from Lord Westhury's judf^rnent which 
oontaiiiod amon^'bt other obser- 

vations like these: Tlio moittia'^or or 
bis mpre.sontal i vi;s who Ir.ivm no interest 
wJiatover in tluj lands, should not bo 
enabled to cliareo the eslato anew witli 
any {imoiintol iirroar.s f»f interest a;.^ain8t 
see.rmd and snljs.Mjuont mortgagees, and 
that a fl{i/a)luie from sucli a ccjurso 
w'oiild involve coiisecinenccs inconsistent 
wdth intnivil justice. The learned Judge 
KTookerjee, J also refeuTod to Chinnery 
v. Hraas (o) in dealing witli tho facts of 
the pintiiiui-ir case helore liini. It i.s 
(iillicult to luitko out liow tlio decision in 
Surjn'om dAu rz’.v case (h) or any of 
th.o ohserv.M ti(.ns m.uhi hy Mookerjeo, .L, 
in liiut case Ci)u]d support the appel 
laut.s' ]insii ion so far as tho question of 
limitation was concerned, in view of 
the fact that the mortgagor defendant 1, 
in Mic suir, luui an interest left in him 
in a j)ortion of the, inurtgagod properties,' 
wlum paynitml.s were made l>y him to- 
wards the satisfactitJii of tho mortgage? 
debt in \322, i;{ii7, 182!) and 1882, well 
within 12 years heCoro the institution of 
the suit out of wliich tlie ajipoal has 
arisen. The contentions raised ou be- 
half of the aiq>olhints I earing ujion tho 
question of limitation must, in our' 
judgment, b(3 overruled. 

It lias been urged on behalf of tho 
appellants that tho suit brought by tho 
plaintills harl abated as a whole, on the 
failure on tho part of the plaiiitilTs to 
bring all tho lioirs of defendant 10 on 
the record within the time allo\yedby, 

0. (iDUft) lOL.! 337. 

7 , ( 1863 ) 1 Deg J A S i; 2=32 L J Uh 319 . 
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law. With roferenco to tho question of 
abatoraonb tlius raisod, inonbion has 
alroacly been made of the fact that two 
of tho brotliers of that defendant 10 
were substituted by the plaintiffs in 
proper time; no o])jection as to non- 
ropresentation or want of complete re- 
presentation of the interest of defen- 
dant 10, was raised when tiie other 
defendants had notice of the application 
for substitution ma<Ie by the plaintilTs 
in tho suit. Tho order for substitution 
was duly made by tbo trial Court, on 
3rd Septernbor 11)27. The fact that 
defendant J bad a mother livini?, came 
out at tliat sta^^'o of the suit wlien wit- 
nesses were bein:4 examined by the defen- 
dants, after examination of tlie witnes- 
ses for tli 0 plaintiffs in Court. One of 
the witnesses ‘for the defendants stated 
in his deposition tlnit defendant 10 who 
liad (lied, had liis mol her livinj* at tho 
time of his deatli. TJie point made by 
tho defcndants-appollants comes to this. 
There was uo cojn])lelo ropiesentaiion of 
tho interest of (icfenrlant 10 in the suit 
after that defendant’s demise. There 
was a fatal defect on account of non- 
joinder of a necessary i)a»’ty in the inort- 
suit, ami the suit must tlierefoio 
(fail. So far as non -joinder of i)artie.s is 
jeoneovned, the suit eoiild not ho do- 
■feated in its entirety on that (ground. 

It is well settled now, so far as tliis 
Court is concerned, that non-<’ompJiaiico 
jW'itJi the provisions of O. 31, K. 1, Civil 
:P.C., was not fatal to a suit for enforcinj' 
la n)ortga^^e and tliat the provisions of 
,0. 1, R. 9 were applicable t«) a raort^a^o 
'suit: see Khirodamoyee v. JJabib Shuh{H) 
|and tho cases referred to there. Tlie de- 
cision of the Patna IIif,*h Court in Gir~ 
war Naraya7t v. Mt, uMahhinne.Hsa (9), 
on wliich reliance has been placed on be- 
half of the iippelhint.s cannot bo accep- 
ted, in 80 far as it {,Ujo 3 against the deci- 
sions fff this Court, on the cjucs>tion un- 
der consideration. Furthermore, the 
case before the Patna Ilii^^h Court rela- 
ted to the non-joinder of tlie niortfjagoe 
us a plaintiff In a mort^uigo suit, and 
cannot be accepted as layin^j down the 
rule tliat O. 1, R. 9 was controlled by 
O. 31, 11. J. Civil P. C., even in tho case 
of 8iibse(iuent purchasers in the position 
of defendants-appolJants before us. So 
far as nori-roprosontatiori o f th e com- 
8. A i k'l9ii5 C’al 15i=^2 I C G38. 

“ 9. (iOlC) 1 Pat L J 468=36 I C 642. 


. IIamanga Chandra 1933 

plete interest of defendant 10 was con- 
cerned, the question has to he decided 
on tho basis of the facts of tho case be- 
fore us. The question of representation 
of tho interest of defcuiclant 10 in the 
suit, could not he allo\^ed to ho raised 
after tholef-al representativo of tlio de- 
ceased defendant had been suljstituted 
by the Court under 0. 22, Rr. 4 and T). 
Civil P. 0., on notice to all tlio partiesj 
concerned. Failure to object to tho sub- 
stitution of defendants 8 and 9 in tho 
place of defendant 10 at tho earliest 
opportunity precluded the defendauts- 
appellants to re.ojjcn tho question of ro- 
presentation of the inf crest of defen- 
dant JO in the suit: sec Mevnaldti Achi 
V. Anniiiha NiU-ayana Ayihir (10); and 
Balahai v. Canes bhankar (if). Tho 
mere fact tluit tliere was a icotlier livini* 
at the time of tho death of defendant K' 
elic'itod flurin^ tho examination of a wit- 
ness in Couit, ion;’ after the order for 
substitution of the Jc^uil nquerontativ* s 
of that defendant liml been marie, wt uld 
not, in cur judgrtiont, enabh} the jlr!ien- 
dants- appellant s to sncceod on the 
question of ahatt uit nt of tl>o moit;^a;^(’ 
suit as a wliolo; or for theimitter of tiiat 
in respect of tho interest of defendant JO 
with intoicst, if any, of tho niotljcr of 
defendant. In tlie a])c\e view of the 
case wo have no Jiesitation in coming,' to 
tho conclusion that no (|nesticmcf abate- 
ment in any shape, could arise in the 
case before us; and tliat tl^^ plaintitTs 
were entitled to a decree foi tho entire 
amount tliie on tho mort^’a^^o hrind, on 
the basis of which tho plaintiJTs had in- 
stituted their suit. 

The question of marshalling attempted 
to be raised by tJie defendants appel- 
lants, cannot properly ho ^iono into in. 
tho case before us, where tiio ri^dits of 
subsequent purcliasevs in tho position of 
those defendants are concerned in view 
of the definite iirovisious contained in 
S. 81, T, P. Act. So far as the point 
pressed before us that the Couit should 
direct the sale of njort^^a^'ed properties 
other than those conveyed to tho defon- 
dants-appellants in tho first instance, for 
ib.e satisfaction of the mortj^age debt was 
concerned, we need only observe that 
wo are unable to find any such equity in 
favour of the appoliaufcs which mi;4ht. 
enable tliem to ^ict a relief of tliat dcs- 

10. (PJO i) 26 Mad 224-=l2 M J 3S0. 

11. (1903j 27 Horn 162. 
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jcription. The question of paramount 
;title as raised by the defendants-appel- 
lanta, has been expressly left open by 
fclio Courts below. In our judgment tho 
ICourts below have, in aecordanco with 
the trend of judicial decisions, rightly — 
hold that tho title of Chaitaiiya Gharan 
Sow, the brother of defendant 1, as plea- 
ded by tho contesting defendants, could 
not he decided in tho present case; and 
as mentioned by the learned Additional 
District Judge in tho Court of appeal bo- 
low, tho rule of res judicata will not 
oi)orato against the appeliants in any 
way, if they dcsiro to agitate that ques- 
tion of title horeafior in any Court of 
just iuo. • 

The loiirnod advocato I’or tlio plain- 
tiff s.r('S[ondLnts hi)s urged lu^foio us. 
lliat Recording tua si.i|uili'liti]i contfiinod 
in tho ni(/ilgngo hund, on tin? Imsis of 
whicli Lhe suit <mt of \\hif:h the appeal 
has arisen, insiitulcd, tlm right of 
alic!>alion in any fojfn was cxi)rcssly 
])rol»il.ited, so far as 1 ho mntgagor was 
concfMied and as fliudi the i»urohaser3 
(defendants -I to li') were not nocesyavy 
I'rirties at all, that tho nunigiigocs were 
entitled to a deerro against Die i>roper- 
tif?s ill the liands (d the purchaFCis by 
vijlueof umiutln 1 i/ed liansftMs. Tho 
point raiseil in this hrhiilf was not 
conhidered in any fnm, by llio Courls 
below; and wo are not ]U’ej!sncd to go in- 
to tJio niattei' in second appeal. Further- 
rnoTe, it is m t a tall ncrrjjsaiy for us, to 
decide the qiinsticm raiccd for the first 
till 0 bcfi 1 C us in vicwctf the conclusions 
we have lu lived iit in ii\\( urof tlio ]dain- 
tifTfl-respc ndeiits, i.-n olJ'ev points arising 
for detei miration in tliis appeal. Tn 
tjieresnlt the appeal is dismiss^cd and tlie 
cross-ohjeclioiis piefcvred by the plain- 
tifTs-TORpondents aro aJk^wed. Tho de- 
cree of the Couit of appeal below so far 
as it modified tho decrees of the trial 
Court is set aside, and the dccreo of tlic 
trial Court is restored. Tho plaintifTs- 
rcKpondonts are entitled to their costs in 
this Court and tho costs in the Court of 
appeal below. \Vo make no separate 
order as to costs in the cross-objections. 

M.N4 Appeal dismissed. 
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Mittku and M. C. (Ijiosi:, JJ. 
Taraprasajina Oartgulu and others — 
Decreo-holdors — Appellants. 

V. “ 

Narrsh Chandra Chukrabariy and 
others — Judginont-dobtors — llespou- 
dents. 

Appeal No. 211 of 11)32, Decided on 
2r)tli January 1033. 

(a) Decree—ConAtruclion— 'Reasonable con- 
struction should be 

A ronponiible coi)}!triK‘tion always bo put 

on a decree and tho Court Kbould alwavM loan 
agaiD.st a construction which renders a dccreo 
inoxceiihiblo. [P fJ3l C 2] 

(b) Decree — Liability under — Decree 
against managing comniitlee of school is 
binding on school and can be executed 
against assets of school — Members paying 
debt are entitled to be indemnified out of 
assets of school — Civil P. C., O. 1, R. 8. 

A duoree apainsfc the nn naming comm it too of 
an uiiincor[‘i.iiatprl ast-ociation, for c\am]dii » 
f>cbool, with a diicclicn ilsat tlio niami^iug com- 
millec aie rot pc iron a 1 1 v liable mint l*c ifsisona- 
blj ivnittiucd to jijcan dccic-j against them iu 
thdi- icprc'srnliitivo cajuicity and binds the 
R( bool even if tl;o mcir.hcis of tie manayiTig 
coinmittue change Ilf U m* llie dciicr; such a do- 
cice can bo cMjculid aKainst the assets of the 
schoi I at tlio t HIM* 01 CAOdition; il is enough if 
all thn inrmhcis of iIjo present n.iinaging com- 
mittee aio I II Iho jccord befoie CM culion is to 
prociod with and tlie miinhcis of the nvciuaging 
coininitloe il they pa\ ihn debt dno by tho rcliool 
arc liable to be iuderuni/ied out of the a'^se.ts of 
the inMituli. 11 . [I* 831 ?; P 832 C 1 J 

(c) Civil P. C. (1908), O. 1,R. 8- Suit 
against all membeis ol managing committee 
of school— Addition of another member dur 
to change in reirornel of committee long 
after time in app^ul does net make represen- 
tation ineffective. 

In a suit a^jaiiist. a seliocl, all the mcmteis of 
the njanagiiig ccnimitlco cn dale of suit wtro 
impleaded. A mcinlorwlio cainc into thecom- 
mittcp subporjMiitly ow ing to a change in the 
porsonncl of the coniniiUf.o. wmb added as a party 
only long after the time in the appeal. 

jrclti : tint O. 1, R. 8, did not apply to tho 
capo and thatar- the con.mittee flood in law for 
the. school, tl.*' dccicc ngaimt them binds tho 
Sf.hc.ol ill i. spec ti VC of the change in tbcpei?oniiel 
ol the committie. U* 132 Cl] 

Atnl Chtir.dra Gupta and Amaicndra 
Mohov Mittra — fur Appellnnta. 

S. C’. liai^ak, Jtii'vdra K. St /i Oiil>ta 
and Saiindra N, ii'oy Chowdlmry — for 
BeFriondents. 

This is an appeal on bo- 
half of the decree- liuldciH and is direc- 
ted af?ainst an order dismigsin^ their ap- 
plication for execution of a money decree 
obtained in their favour. The circuin- 
stanceH which have led to the order ap- 
pealed aj.iaiu8fc may be briefly stated* 
thus: The appellants iinstitutod a suit 
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the Secrntary, Kx-ORicio I’resi- 
flcnt and the then ineinbera of the 
Madaripur Donovan (Girls’ Bchool Corn- 
^ mittco, (wlio were all named in the 
plaint) for recovery of Jls. .0,71^8 duo on 
hills on account of a contract entered in- 
to on 7tli ]\larch between the appel- 
lants and the then school coininitteo for 
the construction of the school premises. 
Various dofonccs wore taken in the suit 
amon.'^st which it is rioces:?ary to notice 
only one, namely, that tlie suit was not 
maintainable as the personnel of the 
niana^jdng coinmitteo liad changed since 
the date of the agreement. On Oth Feb- 
ruary DJdl tlie appellants' suit was do- 
creed in part for 11s. 1,51)1-12-0 with in- 
terest Jls. G9i)-H.O and costs and i"* was 
directed that the decree shall not ho 
executed personally against tlie defem- 
dants. Against this decree the plain- 
tilTs-appellants preferred an appeal to 
tli 0 nif<h Court (F. A. No. Uft of 1931) 
in which the defendants to the suit pre- 
ferred cross-objections. Doth the ap- 
peal and the cross-objections are pond- 
ing determination in this Court. It may 
he mentioned hero that on the issue as 
to the maintainability of the suit in tlie 
form in which it was laid was decided 
in favour of the plaintiff and the Sul'- 
ordiiiato 'fudge was of opinion that: 

“thfiro U no reason why the Miiit could not ho 
loRJilly iustitulc’d a^ain.^t the iiHfcUutiou .il- 
though its members were chaugod,” 

The appellants applied for the exe- 
cution of tlie decree in execution 
case No. o9 of 1981; and as after the 
decree in the suit three members of the 
managing committee went out of cilice 
and three new members, wore substituted 
in their place, the appellants brought the 
new members on the record and subse- 
quently another member ^liss Kiranbala 
Do, was ad<lod as a party to ^tho*exocu- 
tion proceedings as another new mmnhor 
of thb school committee. The plainbilTs- 
appollants prayer] for attachment and 
sale of the moveables of tlio judgment- 
debtor which were lying in tlie Donovan 
(iirls* School and Boirdiiig promises and 
of the money lying in certain Madaripur 
Hanks in the name of the Secretary and 
Joint Secretary as also of other moneys 
held by tlie Secretary on behalf of the 
School Committee either with himself 
or in tlie Mad iiipur Fo^t OJlice. The 
•plaint iiTs prayed that if necessary the 
•attachment and the sale of the immova- 


ble properties of the judgment-debtor 
niiglit also be effected. Various objec^- 
tions wore raised in thico petitions of 
objections (J) by H miimhors of tlio old 
school cornmif.tcp, (2) by the three new 
rnembors, (8) by another now member in 
three miscellaneous cases. The princi- 
pal objections n»’od only l)o noticed. 
They are: (a) tjsat tho decree Cimnot bo 
executed against the as.se? ts of tho school, 
(b) tliat tho decree was nob again.st tho 
committee or at all events not against 
the present committee as tlie personnel 
of tho committofj lias since changed. 
These objections have prevailed with tho 
Subordinate Judge below. Hence tho 
present appeal by the phiinbiffs' decree- 
holders. The Suboidiiiato Ju<lgo is of 
opinion that as there is no decree against 
some of tho present meinhorH of tho 
school coinmiifcn the petition for oxccu 
tion can only ])0 o\ocutc<I against what 
tlie present inemhers ami tho outgoing 
mom hers hold or owned iiS tlna managing 
coinnn’ttoo of tho scdiool and 

“.n tho piil-ition for L‘>ociition was not on that 
footing a ; tlio fornior body was tint on tbo p«ti- 
tion." 

the petition must ho dismissed. The 
lower Court rccogni/es that this position 
soumls startling and ahsuid, but never- 
tlielcHS gives olTect to tlio objection as 
lie ennsidurs that his duty is to construe 
the decree as ho fuuls it. His reasoning is 
tluit the school cornmitlee is not a Cor. 
poratioii which remains constant ttiough 
its members change; that it is n it a linn, 
tliat it was mjt sued as a thu*-tuatiiig 
class liy a roiiresentatmn iiirier 0. 1 , \i. 8, 
Civil P. 0., and tliat on no ooiiceivablo 
theory Im c mld call the now momhers 
judgment-debtors. Mr. Atul Ohanrlra 
Gupta who ap|)ears for tho aiipellants 
has attacked this reasoning of the Subor- 
dinate rludgo wibli great force, lie con- 
tends that beyond a Corporafcicn and a 
linn tlmro are c^^rtain things as holders 
of oflice and that the memhors of the 
S(?hool coinmittoo really formed a body 
of trustees which does not change with 
the change of its personnel and refers to 
a passage in Lewin on Trusts (Rdn. 13 
at p. 285) and to the provisions of the 
Trusts Act (2 of 1832), Ss. 75 and 7f>, aa 
embodying the rules of equity, ju^ice 
and good conscioiico in support of hia 
contention. The Trusts Act, it may be 
mentioned, does not apply to Bengal. 
Tie contends that the managing com- 
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niiLteo hf»i(l tlio proj evty or the assets 
nf tlio institution anrl tliiifc tho present 
execution can 1)0 levl.'il the 

assets of the iustitiilion in tiio ininds of 
the nnina.i^inj» connnitteo for the time 
heiiiL^. IJo ari’ucs tliat if tlio view taken 
hy tlie Suhoi'dinato Judi»o is upheld, no 
school cornmitteo in tills pitnince can 
.t-^et anythin'.; d(;ne c xcepd. on tlio cash 
system. 

In leply for tho rcspond'.’nt IV. J'as-ik 
;\rL;ues tliat tlio decreo is leally a doerco 
against ceitain nieinhojs of tlio com- 
snifctee and iioinls out tliat tl;cre is no 
trust deed in this case and in the ah. 
sence of such a deod the pioi'city of tho 
institution canrijt he re^;ardo(i as having' 
costed in tlio nicnih^n’s of tho coniniitteo 
on hchart of tlio school. It is also said 
for tlio respondent- that tho conuuittoo 
IS not a Icj^al entity and its le!4al posi- 
tion is tliat it is not a peisoii at all. It 
is argued that the Com t never iid.ended 
to pass a decree aj^ainsb tho coniniitteo 
imudi less aeaiii&t tho seh.oid pn<pcrtic8 
irind rofera to tho circuinstnnce that the 
prayer “Kha'’ of tlio plaint was struck 
-i)ir iiy an order dated llUli Jiiiiuavy 1U31. 
The prayer “Kha” was to tho ellecfc tliat 
a decrc<3 should l.-o ^uveii lor roaliy:ation 
of tho fhciLLal amount from tho sclu'ol 
fund of the M:i(-'ari[)ur JViriovan (lirls' 
sciiool and if the (iceretal amount ho not 
roali/ed from f lio saiil fund thou a decree 
should he for realisation of the 

decretal arnonit hy the sale of tlio 
moveable and iimnnvjihlo properties of 
tho .I'^oiiovan (iirls’ Sl'-IiooI. In supjiorc 
of the coiiteni.ion that an unincorporated 
inMl-itutimi is not an associaiien which 
is Ic^jalJy rocn''iiized nferenco has hceu 
made to llalsl-ury's haws of Kni;land 
Vt)l. 4, p. 4:-t), para. 1103. 

ft is true that an unincoriioratod 
memhers' club is not a [i.irtnership ami 
qiiostions frequently arise as to wlio aro 
the persoiH liable for yoods supplied to 
su(di .a club or on contracta prolessedly 
made on its hclialf: it has been ludd that 
trustees of commif.lee of niuna^jeinoiifc of 
fiucli clubs have only such autliority to 
contract on behalf of tho mem hors ^'en- 
erally as may he ^ivon to them expressly 
or by necessary implications by tlio 
rules. An ordinary club is formed upon 
tho tacit understanding', judically re- 
co{,mizod, that no mombor as such be- 
comes liable to jiay its funds or other- 
wise any money beyond the subscriptions 


required by its rules : see: IWsc v. 
petual Trustee Co. Ltd. (l). In the samo 
case their Jjordships of tho Judicial Com- 
mitteo laid down tli.it trustees of a club 
who iiavo incurred liability under onorous 
covenants contained in i\ Icaso acceptor! 
hy Miorii on its behalf aro entitled to 
indemnity out of any property of the 
club to w'hich tl'ieir lion as tnu-tO'^s ex- 
tends. Tho analo^ry of clubs ilocs not 
really apply to the pres(3nt case. Tliol 
only decree tliat could he passed in the 
present case is a. decree a*,qiirist those 
who represent tho public in thoir ^afTairs 
of tho school and all finch memhers for 
tlio time hein£? wore made paities to tlio 
suit, and in passing,' the decree the Court 
w's.s careful cnou,'/h to state that thoj 
members of tlie manaein!,' cornniitteej 
weio not to ho personally liable. The; 
intention of llie Court \va.s that they are! 
to he liable in a rcprebont.itivo capacity. 

T’ho decree mii,dit havo been more ex- 
plicit hut a reasonable construction mast, 
always lie put on :i decree and tho Court 
should always loan a construc- 

tion which would render a decree inoxo- 
cutablo. The only reasonahle construc- 
tion seems to he that the decree was 
pafisod ai^amsfc persons rei»rusontin(; tho 
instituHon and must bind tliu institution 
even if at tho time of cxccutl.m rd tho 
decres tlicrc lias been some cl'iirujo in 
the pcisoiiiiel of tlio iepTe.-^entatives. In 
this^io\v j| is not ii(cessir> to consider 
the picliminai y ohjection taken thatf 
Dhirendi'Ji N.ith D.is, uiio of the pi'c.sorit 
memhers of tho cniniuiLteo was arlded as! 
a piity Ion:- alter time in thi.s appoiil, 
for where snv-ir;ii persons W'crc sued in a 
rcfu’csj nfritive ciij' K'ity tho addition of 
one of such 'Representatives on tlu3 record! 
of r.hc iij peal ;ift(3r tiruo does n.)t really 
make the n prcsoniatitin any the less 
elTecti\o. [ am thorefoio of opinion tliat 
this appeal sh-r-uld ho allowed. The 
order of tho Suhoidimitc rludyo must be 
set aside and ho is directed to ]uoccc(l 
with tho oxncution of the deerno in the 
manner asked for hy the decree-holders 
appellants. In all tho circumstancoi 
thon 3 wdll bo no ordci tas t() costs. 

My conclu'^ious may be summarized 
as follows : The decree against thc| 
managiui; committee of an uDincor-’ 
poraied association for example, a school 
like the Donovan Girls’ School with] 
a direction tliat tho nnn aging cora- 
T7 (1003) A U 180=72 I* j i> 0 31, 
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•mitteo arc nou i/eiBouiiily liable niuBi be 
reasonably oonsfcruod to mean a dccrcu 
against them in their representative 
capacity and hinds the school even if 
the members of the managing committee 
change after tJio decree, such a decree 
can bo executed against the assets of the 
school at the time of execution; it is 
'enough if all the niernbeia of tlie present 
managing coinmittoo ax’e on the record 
before execution is pioceoded with; the 
!mombers of the niamigiug committee if 
they pay the debt duo by the school are 
liahlo to ho indemnified out of tiie assets 
[of tlie iribtiliition; that O. 1, K. H, Civil 
P. C., has no application to the piesont 
jeasd us all the members of tlio managing 
|comniittoe at the date of tl\e sui^- were 
jsued; that the managing committeo stood 
in law for the scliool and tlieroforo tlie 
Idocrce against them hinds the school. 
In tho present suit which is against the 
managing comrnittoo of the school in 
tho'r rc[)iTsentativo capacity if there is 
a cliJinge in tJio jnemhers of the repre- 
sentative body there is rojilly a dcnolii- 
ti<jn of interest within the moaning of 
0. liJ, li. 10, Civil V. C., and tlio pre- 
liminary ohjectiou raised by one of tho 
rospofuieiits must fail iiltliough pioperly 
speaking the new momher ought to have 
been added as a party on notice. Wo 
have however heard his learned advo- 
cate, and tli j objection by him is not of 
substance. 

M. C. (fhuse, J. — I agree. 

K.S. Appeal alloiceAl. 
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l^IrTTBR, J. 

llabindra Nath DJuu — Petitioner. 

V. 

-“Opposite Party. 

Criminal Revn. No. of 11)32, Deci- 
ded on 22nd November 1932. 

(a) Penal Code (1860), S. A - Irifh 
Sweep Slake ticket conlainini^ proposal! for 
payment of different sums to holders of 
tickets — Publishing such report held came 
within S. 294-A. 

Tiio tzcicet contained a proposal for the pay- 
moiit of difTorerit sum.s for tho boiicfit of tho 
hohiors of .such tickets. A circular of tho fri-h 
Swoop Stake \vhich was refezred to in one of tho 
letters written by or found in po.ssnssion of tho 
accused showed that the Irish Ho-ipital S»vncp 
Stake was expected to lO.icb the huge total of 
£6,000,000 or seven crores of nipocs. Tho lotler 
stated that applications should bo made with 
Rs, 7-ti-O per tickot to the jietitioncr. The money 
was Btated to bo divided on each unit of £100,000 
as follows: 50 first prizes of £30.000 or over four 


lacs of rupees each, 60 pocond nri^e? of £15,000 
or o/cr two lacs of rupees each, 50 third pri /.os 
of *£10,000 or over Iji lacs of rupees oich, I'iOO 
prizes of Ks. 12,000 to Ks. 15,000 each and 
6,000 ('.ash prizes of £200 or Rs. 2,750 oach, 

Held: that tho case did eoino within tho mis- 
chief of S. 294- A. [V :i;:3 C 1] 

(b) Criminal Trial — Sentence. 

It is true that tho ignorance of l.-iw is noix- 
enso, but it should ho, in awarding son tciice, 
taken into consideration, i[l-* CJ 1, 2J 

A. K. FaztuL IJuq and Ntinibhusnin 
Miikherji — for Petitioner. 

D. N, Bh.iUaalinrji — for the Crown. 

Juchjment . — This rule was issued on 
the Chief Prosidoiicy ^lagistruto to show 
cause why the couvictioii of and tho son- 
tenco passed on the (zefitioner rhilxiiidra 
Nath Dhar under S. 2‘.U A,- 1. P. C., 
should not 1)0 set aside. Tlie first ground 
on whicli tliis Jtule is supp.orl('«l is that 
tlio sanction of tho Local Covornmenfe 
was not olitaiucd as it was necessary :o 
luivo been obtained under S. IDfi, Crimi- 
nal J*. C., before cognizance could bo 
taken of an oll’enco under S. 29 LA, 
I. P C. Tho point which is nuide by 
Mr. Fa^diil Iliiq wlio ai)pears for tho 
petitioner is that this sanction was not 
exhibited in Ouiut till lOtli June J932, 
whereas the c ^gni/anco was taken of tho 
case on the compl.iint of the Police In- 
spector on 2(>tJi May 1932. If lie bad 
been aide to .substantiate this point the 
llule would have been made absoluto. 
Unfortunately for his client it appears 
that this sanction of the Local (Govern- 
ment which was signed by Mr. lleid, 
Officiating Chief Secretary to tho Gov- 
ernment of Bengal, is dated IHth May 
1932 and was annexed to tlio petition of 
complaint and was inaikod as Bx. B. 
The complainant was examined and pro- 
cesses were directed to be issued.on 27tli 
May 1932, so that cognizance was taken 
of the case after tlio complaint was 
lodged and the complaint was made by the 
order of or under tho authority from the 
Local Government within the meaning 
of S. 196, Criminal P. C. There is Ihore- 
foro really no substance in this point 
taken by Mr. Huq. 

Tho next ground on which this con- 
viction is attacked is that the entire 
evidence oven if believed does not bring 
the case w'ithin para. 2, S. 294-A, I.P.C. 
It appears that tho present petitioner 
was charged for publishing a proposal to 
pay a sum of money or to deliver any 
goods on an event or contingency rela- 
tive or applicable to the drawing of a 
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ticket;, lofc, number or Bgure in a lottery 
not authorizofl by Governmoufc. S) far 
as the Chamlern v^o'^e Svvjop Stake 
Goncerriefl of which the petitioner claims 
to bo the ho.ifl orijriizer there is no ciues- 
tion tliat ho has not boon able to pro- 
duca any paper to show that this lottery 
was authoi'i/od. It is ar/jue l hy Mr. Tluq 
that ;io evidence was julducol by the 
Grown that the Irisli Swe'^p Stako was 
not aufcli')ri;5ed by the (1 '>vorimicnfc. ft 
appears iiowever tlrat evidcnco has been 
{{ivon in this case that this is an un- 
authorized lottery by the Police In- 
apector who wMs ox.iminod in the cisc. 
So far as the Irish Sweep Stake is cdu- 
cerned it is not even authorizo^l in Eng- 
land, far loss is it authorized hy the 
(ioverninent of India. Tiio ticket itself 
contains a propjsil for the pavniont of 
fliU'eronU sums for the himcht of tho 
holders of such tickot -i. I t appears fcroin 
a ci»-oular of tlio Irisli Swoep Stake 
which i."" reforrcl to in one of the 
letter written hy or found in tho 
possession of I lie present petitioner 
that the frioh lloipiial Sweep Stake 
iseN[>octyd to roach tlie liuge total of 
■■t'o/lOO.OOO .or seven crores of rupees. 
The said letter states thit a])pUcatums 
should be made with Jis. 7-rt.O per 
ticket to It. N. Dhar. The above money 
it io stated in that circular will bo divi- 
ded on each unit of €100,000 as follows: 
.00 lirst prizes of €l0,00d or over four 
lacs of rupees each, 00 second prizes of 
£i0,0.)0 or over t wo l ies of rupees each 
OOMiiid prizes of £10,00'} or over Ij 
lacs of rup.cs Oitch, lllOO prizes of 
Rs. I ‘2,000 to ll-. 10.0)0 .‘uch and 0000 
o.a-h prizes of .£'200 nr Ils. 2,700 o ich. 
It is diilicuU t^) hold having regard to 
the corrospoFi'lonco wliicli liis been dis- 
closed ill this case that tho case of tho 
petitioner does n«)t c juio witliin tlie 
imisrthiof of S. 21)1- A, 1. P. 0. I am of 
lopinion that the coavlctiou is justified 
*hv the provisions of biiis sictiou. 

A <iujstioii that may howevor arise is 
whether the seiitimco of lino of Rs. 200 
is too severe. This is the first nITenco 
of tho kinif^o far the petitioniT is 
!!Oucerne(l and seine con-sideratijn miy 
ho given bo tlie cireaiinstarioe that tho 
petitioner aays thxt he did not know 
that tho Irish Hospitals' Sweep Stake 
was an iinautfiorizod lottery. It is true 
that ignorance of law is no excuse, but 
one may in awarding sentence tike into 


consideration tho fact that the accused 
WMS not cognizant of tho fact that the 
Irish Hospitals Sweep Stake was an 
unauthorized lottery. My attention lias 
been drawn hy rdr. Eh ittacharjee to a 
letter adilresse I to the petitioner hy the 
Irish Hospitals Trust htd., Dulilin, to 
tho elTocb that: 

“ wbohw.iln distribution hy Ibw m- ,mis su^- 
gostod, jidverLiseincnl., cirri. l.iriv Ac , is 
aIm.osL coi‘.du lo bring you inio <onili«l ivitb 
tho Autboritifi.s." 

It may bo that the jietii inner n ight 
not have understood the full import of 
this statement. I tliink tlio on Is of jns- 
ticirwill 1)0 met in this case by iv/iui'ing 
tlie sentence to a fine of Rs. 00 (rupees 
fifty only). Mr. Bliattiich jirjeo who ap- 
pears for the Crown rightly says tJiat 
according to the practice which is fol- 
Ijwol by Crown counsel he leaves tho 
question of sentonco to tho Court. The 
result is that tho fine imposed on tlie 
petitioner is reduced to lis. .00. If the 
line has already been realized, the por- 
tion of the line remitted, i. e., Rs. 1/30, 
vi’ill 1)0 refunded to the petitioner. 

H.K. S/>ntcnGP rrduGr.L 
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Pkaiison and Pattkrson, J.J. 

Derendra Nath Jlfarumdai- 

V. 

E^nperar 

Criminal Rovn. No. 181 of 1032, He- 
cidel on 1 Uh Eobruary 1 03.3. 

(a) Prevention uf Moi^^ftatiozi and Boy- 
cotting Oi-diiiance (3 of 1932), S. 4 — Picket' 
ing illu.strated. 

A poi'»oo wlio loitor'i aro Old foKii^ii shap'^ .HjcI 
inO.Fitioij illy iriU}. ^.)ro^ and ob-itruof.i ousiomors 
iu t’.nir rights is /»uiUv undor ij. 4. 

[psatc. 2] 

(b) Prevention of Molestation and Uoy- 
cotting Ordinance (5 of 1932), S. 4 — Convic- 
tion under -Sentence of fine is necessary. 

The pfiru'iplo th.it wuer-j a .suha.mtial l -irn 
of impriiiomriont Iri-i bciri inilieled ii is in- 
appropri.ito to add a lino is iMannliL.iblo lo a 
coiiviclioii uiidi?r *S. 4, Ordin.ir.ce 6 oi' VJ.'I, it 
is snoi’.ifioall/ piovidod Ih.it /iiir. sh-jnM scipa 
raroly iinposod or along wiLb a Siib.-d. iiiti.il ti"-!!! 
of iiuprisotimtnit. fP .'bso (I 2J 

Narenilra. Kupiar Rii'jand Jntl 

Shame — fur Potitionor. 

Khuudkar and A\\l Hhandr^i llay 
Choudhnry '—lor blio Ciown. 

Pearson, *7. — This Rule is‘'*ind on 
the Deputy Oomrni^^sionor of Sylhot call- 
ing on him to show rause why the con- 
victioii and H-jntenen p issod on tho p(;ti- 
tionar’s daughtor and tho othor acoiised 
should nofc'lij sot aside. It app-'^ars that 
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tho two liccuscid in the (uiae wore two 
named iVobliabati Dharand Suro- 
bala Doy, and that they \vor(3 convicted 
and sontoncod under S. 4, Ordinance 5 of 
to nndergo six montlis’ uifjoroiis 
iiupriaotiincnt each and a fine of Ks. IT^O 
. oacli. Tn default of the payment of the 
line they were to undergo one month’s 
rigorous imprisonment in each case. Tho 
decision of the Magistrate was given on 
IfJth February 193‘2. Noitlior of tho ac- 
cused appealed against tlio decision, but 
an application w’as made on 1st ^larch 
1932 by the present applicant, the father 
of one of the accu'^ocl, to the Sessions 
Judge of Sylhet. That Judge decided 
that he should not go into tho merits 
and that it was nob open tohim toenter- 
tain an application of tliat nature made 
by a third person. 

Tho present Bale was issued on 6th 
Juno 1932 at which time the accused 
had served some three and a half montlis 
out of the sentence. At tho time of the 
issue of tho Buie an order was made 
staying tho payment of the fine and per- 
mitting tho two accused persons to he 
released on bail to tho satisfaction of tho 
Deputy Oornmissioner. The term of im- 
prisonment has however now been served 
out duo to the fact that neither of the 
accused thouglib fib to avail thornsclves 
of the hail order. So far as tlie applica- 
tion before us is concerned it has not 
been contended by the Crown, for tho 
purposes of the present apiilication, that 
this Court Iras no jurisdiction or no right 
to deal witli the inabtor althougli it is 
presented to tlie Court l)y some persm 
other than tho accused tliomselves. But 
the c':)ntentiou of the Crown is that upon 
the facts it is not such a case in which 
this Court should interfere in tlie exor- 
cise of its powers. The loaruod advocate 
for the applicant, the father of one of 
tho accused, has argued before us that 
oiico wo assume the right to deal with 
the matter wo ought to interfere in tho 
case, bt^causo th(3 matter is one in whicli 
it appears that the ^fagistrato in i)assing 
his order has not in fact come to Fufti- 
cient findings to bring the matter within 
l.ho provisions of S. 3, Ordinance 0 of 
1932, and also on tho ground that tho 
ijvidvoico on which he does rely amounted 
to ovi(lcnc(j of confession to a Police 
Officer: it therefore ought to bo rejected, 
or at any rate no conviction should be 
based upon it. 
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Tho allegation in the ease was that 
tho accused were pieJmting in front of 
foreign clotli shops in that locality on 
this particular day, and that in .so doing 
they wore guilty of an offence under 
S. 4 of tho Ordinance. It appears that 
the accused declined to cross examine- 
and wh(3n asked at the trial whether 
they had anything to say to tho evidence 
against them they lioth saiil they have 
nothing to say. In tlu-so circumstances, 
as tho IVlagistrate poinis out, tho allega- 
tions on tho side of thf3 prosecution were 
uncontradieted, and after a reference to 
the evidence in tho case lie found them 
guilty under S. 4 of tho Ordinance, 
because ho says that by loitering around 
foreign cloth shops they were intention- 
ally interfering with and obhtructing 
customers in their legitimate rights. In 
dealing with the evidence, ho in the 
main insists upon tho evidoiico of tho 
Sub- Inspector, P W. 3, and tliat part of 
the evidence in particular in wJiich ho 
deposed that he explained to tho ac- 
cused that picketing was illegal under 
tho Ordinance and tried to persuade 
them to move off, but on finding it use- 
less and receiving replies from one of 
them that she was nob ri'cogni/cing any 
authority, but that of tho Congress and. 
from the other that sho wa.s going to-. 
picket, h(3 ordered their arrest. 

It is said that so far as that part of 
tho Magi.strato’s judgment is conccrnorl, 
ho was not relying on tfio evidence tliat 
picketing had already tr.kcn jdace, hut 
that they wore going to picket. It is, 
quite clear from a rofmvnco to tho ovi- 
denco whicli has licen placed before us 
that tliere was ovifleiico on the iccorfl of 
more than one witness to tho effect that 
both of tho accused were in fact picket- 
ing in front of the foreign cloth shops 
in the bazar, and that they wore pre- 
venting purchasers from buying English 
clothvS. It appears to me clear enough, 
having regard to that evidence, that it 
is not a matter in which we ouglit to 
interfere in revision, and that tlic ovi- 
denco as it stands is quite sufficient to 
bring the matter within tho terms of the 
Ordinance referred to. Mora than that, 

I would say that a proper appreciation 
of tho Magistrate’s judgment does in 
fact show that he was relying upon that 
ovidenco, hocaiise he found them guilty 
under S. 4 of tho Ordinance on tlie ground 
that by loitering around foreign clothi 



1933 


Ahii>har Gitosu V. Skcy. of Statk 


Calcutta d3/> 


isliops they were intentionally interfering 
and obstructing customers in their legiti- 
aiat(3 rights. Tt is quite clear that ho 
'does accoj)t tluit part of the evidence 
though lie (loos also roly upon portions 
to wliich lie has refc'rrod in greater de- 
tail, namely, as regards tlie immediate 
reasons for ordering the arrest of those 
two a:;cnsed. 

Mr. Basu lia.s also contended that 
seeing that it is now a matter of fine it 
is not one that ought to ho now brought 
against the acemsed. In certain cases it 
is correct to say no doubt that where a 
'substantial term of imprisonment lias 
been inflicted it may bo inappropriate 
|to Jidd a fine, but it is dillicult to see 
how wo can apply a principle of that 
kind to the present case, in particular 
to this (dasa of oiTcnce, and more especi- 
ally w^ien the Ordinance specifically 
provides for the imposition of a lirie 
cither separately or along with a sub- 
stantial term of imfu'isonment. 1 am 
quite satisfied tiiat tliis is a case in which 
we ouglit not to interfere in any parti- 
cular in favour of the accused persons. 
I accordingly disclmrjjo this Itule. 

Patterson, — I agree. 

K.s. Hall' di 'ir.hari/fjfl . 
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Hankin, C.J. anmj Costkllo, J. 

Ahidhar Crhosh —Potitionor. 

V. 

Secretary of *S7'Tfc ^On posit o Party. 

P. 0. Appeal No. 30 Jf PJi7. Decided 
on lyth April 

Practice —Decree— Amendment — Mistake 
in High Court decree found after confirma* 
tion by Privy Council — Mistake was correct- 
ed by High Court. 

Aflor tho Privy Council had anirnicd tho 
High Court jud‘<m(*ijt. the appclUnt before 
their Lorddhips for the lirst time discovered that 
an item of court-feus paid by the. opposite party 
on tlio inoinorandiirn of appeal was twice includ- 
ed in the High Court decree. On an applica- 
tion by the appellant to their Lordships, the 
High Court amended tho decree by correcting 
the mistake: l\ C. Appeals AV/.s. 2:J -and 21 of 
iy27, decided onQlst Aiijast 11)31, Foil. 

[V 330 C 2J 

Baliiram JJasu — for Petitioner. 

Sarat Chandra Basah and Nasim AH 
— for Opposite Parfcj’^. 

Facts of tho ease appear from tho 
following application to amend tho 
decree: 

1. That tho learned Collector of Cal- 
cutta awarded Us. (>9,778 to your peti- 
tioner ns the value of his land in premi- 


ses No. 10, Michael Datta Street, Kliid- 
dorpur, but your petitioner claimed 
.Us. 8r),107 as the value of the same and 
at the instance of your petitioner a, 
roference was made under S. 18, Act 1 of 
1801 (Land Acquisition A('t) to the lear- 
ned Jjand Acquisition Judge at Alipore. 

2. That the learned Special Land 

Judge at Mijxjro enhanced 
tiic* award of the learni^d Collector by 
Kh. together witJi ILs. 1,799-4-6 

statu tar y allowance on tho said suni 
making a total of 11 s. 111,791 10 to 
Iu3 paid by the opposite party to the 
claimant. 

3. That the above named opposite 
party hoing dissatisfied with the judg- 
ment and decree passed by S. K. (Jiiosh, 
J'lsq., Si>ecial Land Acquisition Judge, 
24-Pargannas in land Acquisition Ca.se 
No. 89 nf 1020 (valuationj on .'Ird April 
1925, proferred the above mentioned 
appeal from the original decree against 
tho .above named objector to this Ilon'ble 
Coiiit valuing the above named appeal 
at Ks. 13,794-4-0, and for tho Memo- 
randum of the said appeal, tho sum of 
lis. J5, liad been paid as court-foes under 
Art. 17 (iv), Court-fees Act. 

4. Tluit on 20 l1i May 1927, wlieu tlio 
above named apjioal came up for Jie.aring 
before their J.»ordship8 Jl. B. Ghnsli and 
G. N. Hoy, JJ., tlioir Lordships directed 
the appellant opposite party to pay 
advalorain court- fees on the value of tho 
said app(uil and the debcic conit-foosof 
tho sum of Its. !)15 w'as paid by tho 
appellant opiJosito party on 21 tb Mav 
1927. 

5. That on 23i’d ]^^ay J927, their 
Lordships B. B. Gljosh and G. N. 
Key, JJ., were j)lciiBcd to allow tho 
above uumtioued first iippeal witli cost.s 
and sot asiilij tlie judgment and decree 
of thi3 learncil Spc’cial Jjand Acquisition 
Judge at Alifjoro and thus confirmed tlio 
award of the learned Land Acquisition 
Collector, Calcutta. 

(L That in tho decree wdiicli wa.-i 
drawn n]> in the ‘said appeal and .signed 
by tho Hon'hlc Judges, tho sum of 
lls. 915 tho additioniil court-fees paid by 
tho appellant opposite party as stated 
above was included tw ic.'e in the si ’11081110 
of costs on account of clerical mi-stake of ■ 
tho o/licer who drow up the said decree. 

7. That tho above mistake escaped tlm 
notice of your petitioners' advoc.ate in- 
the High Court. 
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8. That; your petitioner being dissatis- 
fied with the judgment and decree of 
this Hon’ble Court preferred an appeal 
to His Majesty in Privy Council being 
Privy Council Appeal No. S’) of 1927 but 
on 15fch May 1980, their Lordships of 
.the Judicial Committee dismissed the 
said ap])oal with costs. That in the 
grounds of appeal as presented to Ilis 
Majosty in Council no ground was taken 
about the aforesaid mistake in the decree 
for costs as passed by this Hoii’ble 
Court. 

9. That on 9fch Juno 1931, the opposite 
party filed an application for execution 
of the said decrees against your peti- 
tionor in the Court of the Land Acquisi- 
tion Judge at Alipor0,24-Pargannas being 
execution case No. 6 of 1931 and the 
prayer in the execution petition includ- 
ed costs of learned Acquisition Judge's 
Court Es. 181-11-2 with interest at six 
per cent, per annum from 18th August 
192o, costs of ths High Court appeal 
Ks. 2,444-9-5, with interest at six per 
cent per annum from 23rd May 1927; 
Privy Council appeal costs £316-4-11. 

10. That the said sum of Es. 2444-9-»5, 
stated to be Es. 2444-9-5, stated to be 
costs awarded by this Hon’ble Court 
include Es. 915 twice, as stated above. 

11. That the opposite party was in* 
formed by your petitioners’ pleader at 
Aliiiore to withdraw the security depo- 
sited by your petitioner in this Hon’ble 
Court for the costs of the appeal in the 
Privy Council. 

12. That the opposite party having 
taken steps to realize tlie balance for 
whicli the execution was originally 
prayed for from your petitioner, your 
petitioner’s pleader at Alipore, Mr. 
Krishna Nath Basu B.L., discovered for 
the first time oti 22iid February 1932 
that by mistake, the docreo for costs 
passed by this Hon'blo Court included 
the sum of Es. 915 twice over. 

13. That your petitionor has* accord- 
ingly l^cen advised to move this Ilon’hlo 
Court for amendment of the decree in 
the aforesaid appeal dated 28rd May 
19‘27, by debiting from the costs decreed 
again ofc your petitioner the sum of 
lis. 915 wliich has been included therein 
with, 

[The matter came up before Mukerji 
and Cuba, JJ.. wdio called for olfice 
report by tlieir order dated 23rd Marcli 
1932. The report was submitted by 
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Mr. B. D. Ahmad, Offg. Dy. Registrar, 
dated 6th April 1932:] 

Report . — With reference to the Court’s 
order, dated 23rd March 1932. Atten- 
tion is respectfully invited to an order 
dated 31st August 1931 passed by the 
Bench presided over by the Hon’ble the 
Acting Chief Justice in P. C, A. Nos. 23 
and 24/27, permitting the amendment of 
a decree of this Court after the final 
disposal of the appeals by the Privy 
Council. The decrees, however, in those 
cases were reversed and not affirmed. 

Lav before the Bench presided over by 
the Hon’blo Mukerji, J. 

[The order referred to in the report 
above w^as as follows:] 

In the circumstances stated, it being 
quite clear that the omission to file a 
vakalatnama on behalf of the plaintiff 
in P.A. 70 of 1924 in tliis Court was due 
to inadvertence, the appearance of the 
learned advocate for the plaintiff in the 
said appeal may he recognized and 
regularised, i.e., the plaintiff will be 
allowed to file a vakalatnama in the said 
appeal and thereafter the necessary 
corrections will bo made in the decree 
of this Court in F. A. No. 70 of 1924 
and after that a cerbilicato of costs in- 
curred by the plaintiff in the siid appeal 
in this Court will ho prepared. Inas 
much as this application has boon ren- 
dered necessary i)ecau3e of the careless- 
ness and negligence of the said plaintiff, 
he must pay to the other side the costs 
of this hearing which we assess at 6 gold 
inohurs. The payment of such costa 
namely of six gold mohurs is a condition 
precedent to the preparation of this 
certificate of costs.” 

[On receipt of this report Mukerji and 
Guha, JJ., passed an order dated 8th 
April 1932 to the following effect:] 

Order, —'In view of the precedent 
which the office has referred to in its 
note dated 6th April 1932, this petition 
is sent to the Privy Council Department 
so that it may be placed before the 
Bench presided over by the Ilon’blo the 
Cl)iof Justice and taking Privy Council 
matters. 

[The matter them came up for hearing 
before Kankin, G. J. and Costello, J., 
who passed the final order by amending 
the decree as prayed for in the potitioii.] 
Final order , — Let the decree of this 
Court bo amended by correcting the 
mistake as prayed for in the petition. 
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Bhagwandas Madanlal — Decree-hol- 
■der — Appellants. 

V. 

Nabin Chandra Choudhury — urety 
— Respondent. 

Appeal No. 51 of 1932, Decided on 
24th Juno 1932, against order of Sub- 
Jud^je, 4:th Glass, 24 Parganas, D/- Gth 
October 1931. 

Principal and Surety — Surety for appear- 
ance of judgment-debtor — Appearance by 
judgment-debtor and payment of part of 
decree debt and acceptance of such amount 
by decree-holder's pleader — Surety is dis- 
'Charged — Contract Act (1872), S. 135. 

A surety bond was oxceutod for appearance of 
debtor. The judgment-debtor him- 
self su rendered and paid a part of the decree 
debt wffich waa accopted by the pleader of the 
dncrce-holdof. h'or subsequent non-appearance 
of the judgment-debtor the surety was sought to 
be proccodod against. 

Jfeld: UTidcr the above circumstances the 
surety was discharged. 

Jfi’ld further: that though rule laid down in 
S. 13.'), Contract Act, was not striedy applicable 
to the case, there was some sort of similarity in 
the provisions of the section: .1 I It 1932 Cal 
86S, })ist. fP 338 C 1, 2] 

Bupendra Kumar Mitra^ Hatnendra 
Nath Ghase Jind Bahindra Nath Ghose — 
fur Appellants. 

Ouha, J. — The decree-holdor, appel- 
lant in this appeal, obtained a decree 
against tlio linn Kailas Chandra Sashi 
Jhiusan Roy on 13th August .1929. The 
application for execution of the decree 
so pas-^ed in favour of the decree-holder 
was made on 15th November 1930. On 
L9th December 1930, the judgment-deb- 
tor Sashi Bhusan Hoy was brought 
under arrest. Sashi Bhiisan Roy and ho 
filed a petition of objection under S. 47, 
■Civil P. 0. 

Tt appears from the order recorded in 
the order sheet of the Execution case ou 
19th Decomhor 1930, that the judgment- 
debtor Sashi jlbusan Roy was released 
-on his furriisliing security “to the extent 
of the dues, for surrendering liimsolf to 
Court if this S. 47 petition fails.” The 
security was in due course furnished, 
and on 20th December 1930, the secu- 
rity bond filed by the lespondeiit in this 
appeal, Nabin Chandra Chowdhuri, was 
accepted, and the judgment-debtor Sashi 
Bhusan Roy was released. The applica- 
-tion under S. 47 of the Code came to be 
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dismissed by the Executing Court on 
21st April 1931. In the intervening 
period, i. e. the period from 20th Decem- 
ber 1930 to 21st April 1931, an attempt 
was made by the judgment-debtor Sashi 
Bhusan Roy to pay up the decretal dues 
in instalments. An attempt was also made 
with the consent of the decree-holddi* 
for production of a surety, so far as the 
satisfaction of the decretal dues by in- 
stalments was concerned. These at- 
tempts on the part of the judgment- 
debtor however failed. On 28th April 

1930, after the dismissal of the applica- 
tion under S. 47 of the Code, there was 
an application hied in Court by the 
judgment-debtor containing the definite 
statement that he was surrendering him- 
self and was going to make a payment 
of Rs. .50 towards the decretal dues. 
This amount of Rs. 50 was received by 
the pleader for the decree-holder on that 
very date. 

It appears also from the order recorded 
on that date, 28th April 1930, that the 
payment of Rs. 50 was brought to the 
notice of the Court and the Court also 
took notice of the fact that the judg- 
ment-debtor was trying to pay off the 
decretal debt in instalments. The prayer 
for instalments however could not be 
allowed in the execution case. The 
order recorded by tke Court furtlior 
shows that an opportunity was given to 
the judgment-debtor • for payment of 
Rs. 100 within 20th May 1931: the exe- 
cution case was to bo put on the said 
date for orders. The pleader for the 
judgment-debtor Sashi Bhusan Roy 
undertook to produce the judgment-deb- 
tor in Court on that date, viz., 20th May 

1931, on his failure to pay the money. 
What happened on 28th April was this: 
On 23rd May 1931 notice was issued on 
Nabin Chandi'a Chowdhury, the surety 
respondent in this appeal, to produce 
the judgment-debtor by 30th May 1931, 
or to deposit the decretal dues in Court, 
in terms of the bond executed by this 
surety Nabin Chandra Chowdhury, on 
19th December 1930. The surety showed 
cause before the Court executing the 
decree, and raised objections to the de- 
cree-liolder being permitted to proceed 
against him as surety, in the matter of 
the satisfaction of the decretal dues. 
The objections w'ere in due course heard 
and disposed of by the Court executing 
the decree and according to the learned 
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Munsif, there were no grounds on which 
the objections raised by the surety 
could be allowed. According to the 
Munsif, the judgznent-debtor’s produc- 
tion in Court on 28th April 1931 did 
not appear to have been caused by the 
surety and therefore the surety’s liabi- 
lity continued under the surety bond. 

On appeal by the surety, the respon- 
dent in this Court, the decision of the 
Munsif, disallowing the objections raised 
by the surety was set aside. Accord- 
ing to the learned Subordinate Judge, 
the judgment-debtor Sashi Bhusan Boy 
surrendered himself after the disposal of 
the case under S. 47 of the Code, and in 
that view of the matter it was held that 
the liability of the surety in the matter 
of the satisfaction of the decree as men- 
tioned in the surety bond ceased after 
the judgment-debtor had surrendered 
on 28th April 1931. The facts and cir- 
cumstances of the case have been set out 
in some detail in the previous part of 
our judgment, and it appears to us that 
in view of the fact and in the circum- 
jstance that the judgment-dobtor had on 
28th April 1931, that is, after the dis- 
posal of the application under S. 47 of 
the Code on 21st April 1931, surrendered 
before the Court, there was no further 
liability attaching to the surety in the 
matter of the satisfaction of the decretal 
:lebt. The material portion of the surety 
bond is to this effect: 

stand as surety for the said Sashi Bhusan 
Hoy and promise and agree that if the said ob- 
jection case under S, 47, Civil P. C., be not ad- 
mitted, 1 shall remain bound to make the said 
Sashi Bhusan Hoy appear in Court, when called 
upon by the Court. If 1 do not make the said 
Sashi Bbusan Roy appear in Court when direc- 
ted by it, the decree-holder will in pursuance 
of the order of the Court, bo able to irealize the 
said amount from me. If I do not pay easily, 
be will be able to realize the same by the execu- 
tion of this decree from my moveable and im- 
movable properties and person." 

Begard being had to the definite find- 
ing arrived at by the Courts below that 
the judgment-debtor did in point of fact 
surrender himself after the dispojsal of 
the case under S. 47 of the Code, and in 
view of the circumstance to which re- 
lerencehas been made already, that there 
was payment by the judgment-debtor of 
the amount of Es. 50 which was received 
by the decree-holder, and of which pay- 
ment notice was taken by the executing 
Court, and regard being also bad to the 


fact that on 28th April 1931, the res- 
ponsibility of the appearance of the 
judgm'ent-debtor in Court was allowed 
to bo taken by the pleader representing 
the judgment-debtor and no responsi- 
bility whatsoever on the part of the 
surety was thought of on that date by 
the Court or by the decree-holder, we 
are wholly in agreement with the order 
passed by the Court of appeal below, 
that there was no liability attaching 
to the surety after what happened in 
Court on 28th April 1931. Some reliance^ 
has been placed by the learned advo- 
cate for the decree-holder appellant on 
the decision of the learned Chief Justice* 
in the case of Jia Bai v. JoharmuU 
Bothra (1), holding that there was no< 
broad rule of law that a surety who had 
guaranteed payment of an amount de- 
creed against the judgment-debtor wa& 
discharged from liability by reason of 
any arrangement for postponed payment 
or payment by instalments. The facts- 
and circumstances of the case before us 
do not call for the application of the 
rule laid down by the learned Chief 
Justice. in the case above referred to. 
It appears to us that the nearest ap- 
plication of any rule of law to tim facts- 
of the caso before us is that of the rule 
contained in S. 135, Contract Act, relat- 
ing to the discharge of a surety when, 
the creditor makes a composition with 
or promises to give time to the principal 
debtor without the assent of the surety. 
It cannot be said that the rule laid 
down in that section of the Contract 
Act can have any strict application to 
the case before us. But as wc have said 
there would be somofsort of similarity 
to the provisions of the section in view 
of the facts and circumstances of tliis 
case, to which reference has been made 
in our judgment. In tho result the apu 
peal fails and is dismissed. As there 
is no appearance on behalf of the res- 
pondent we make no order as to costs 
in this appeal. 

M, C, Ghose, J , — I agree. 

K.S. Appeal dismissed. 

1. A I R 1032 Cal 858=139 1 ,0 815=69 Cal 
1450. 
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Mitter, J. 


Bamizaddin Basar and others — Peti- 
tioners. 


V. 

Naimaddi Basar and others — Oppo- 
site Parties. 


Civil Buie No. 778 of 1931, Decided 
on 4th February 1932. against order 
of Dist. Judge, Dacca, D/- 20tli March 
1931. 

(a) Civil P. C.(1908), O. 21. R. 90-Great 
discrepancy between value stated in pro- 
clamation and real value is valuable evi- 
dence of fraud. 

Where the discrepancy between the value 
stated in proclamation and the real value is so 
groat as t9 shock the conscionce, this by itself is 
valuable evidence of the fraud on the part of 
the decree-holder and sufficient to have the salo 
set aside : A I 11 1929 Cal 73G, Hef. 

[P 340 C 1] 

(b) Civil P. C. (1908), O. 21, R. 90— Appli- 
cation for letting aiiae .ale beyona 30 day. 
of sale — Fraud on part of decree-holder 
established— Burden is on decree-holder to 
prove date of knowledge of such fraud. 

Where once (raud-is established iho burden of 
proof is ou the docrce-holder or the auctioii- 
purchaF.er as the case may bo of ostablishing that 
the person injured by his fraud aud suing to 
recover property has had clear nnd definite know- 
ledge of those facts which constitute fraud at a 
time which is too remote to allow him to make 
the application. [1* 3^0 ^ 2] 

Bameiidra Chandra Boy for Peti- 
tioners. 

MamnathaNath Das Gupta— lov Op- 
posite Parties. 

Judgment. — This Bulo is directed 
against tlio appellate order of the Dis- 
trict Judge of Dacca dated 20th March 
1931 refusing to set aside the sale of the 
petitioners’ properties held on 19th 
April 1927. The petitioners applied 
under 0. 21. B. 90. Civil P. 0., for set- 
ting aside the sale in question on 19tli 
May 1930. Tlie petitioners rested their 
application on several grounds : (l) that 
the sale processes wore suppressed and 
there was irregularity in publishing and 
conducting the salo and ; (2) owing to 
suppression of the sale processes the pro- 
perties were sold at an inadequate pnee. 
They allege that they came to know of 
the sale on 5th Baisakh 1337 from Gani 
Munshi of their village. On the evi- 
dence it transpires .that they took some 
time to verify this information obtained 
from Gani Munshi and they have applied 


within 30 days of the date of their know- 
ledge which the Munsif found to be 7th 
Baisakh to set aside the sale. It is a 
somewhat significant circumstance in 
this case that the decree-holders who 
sold this property in execution of a rent 
decree themselves applied to set asidp 
the sale and it transpires in the course 
of the evidence that the auction-pur- 
chaser opposite party did pay to the 
deoree-holders a sum of about Bs. 300 
in order that the decree-holders might 
withdraw their application for setting 
aside the sale. The property has been 
sold for a grossly inadequate price of 
Bs. 39. the value according to the Munsif 
who dealt with the matter in the first 
instance being at least Bs. 1,000 at the 
lowest calculation, and it appears from 
the evidence on behalf of the auction- 
purchaser opposite party that its value 
would be at least Bs. 700. The Munsif 
came to the conclusion that the sale was 
vitiated by the fraudulent suppression 
of the sale processes and that the sale 
being a fraudulent one the burden of 
proof lay on the opposite party to show 
that the petitioners had knowledge of 
the sale at a time beyond the period of 
limitation. This according to the Munsif 
the opposite party failed to prove. The 
Munsif came to the further conclusion 
that the property was sold at an exces- 
sively inadequate price and the peti- 
tioners were highly prejudiced by the 
sale of their valuable property for the 
very insignificant sum of Bs. 39. The 
sale was accordingly set aside. 

An appeal was taken by the auction- 
l)urchaser to the Court of the District 
Judge and the learned Judge has dis- 
posed of the appeal on the ground of 
limitation after reaching the conclusion 
that there has not been fraudulent sup- 
pression of the sale proclamation by the 
decree-holders. The learned Judge how- 
ever refers to the fact that the auction- 
purchaser settled the matter with tho 
decroo-holdors by tho paymenbof Bs. 300 
to them. The decree-holders, as has al- 
ready been stated, filed an application 
before tho confirmation of tho salo to 
tho effect that they were no parties to 
the execution proceedings and that tho 
execution proceedings wore really con- 
ducted by one Tamijuddi who signed tho 
petition for execution without their 
authority. The learned Judge is of 
opinion that in his judgment it cannot 
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he inferred from this circuinstance that 
the appellant had taken part in the 
fraud. 

To my mind it seems that this is a 
very significant circumstance, and it is 
quite clear that the auction- purchaser 
.was trying to secure this property any- 
how — a property which she knew had 
been purchased for an extremely inade- 
quate value. I do not agree with the 
learned District Judge when he says that 
this payment was made by a bona fide 
purchaser to buy fiflf an objection. One 
does not see any suflicient reason why 
the auction-purchaser should pay the 
decree-holdors the sum of Bs. 300 unless 
the auction-purchaser was apprehensive 
that the sale was one which was sur- 
rounded with circumstances of suspicion 
as to the fraudulent part taken by the 
decree-holders in bringing about the sale. 
In considering as to whether there has 
been fraud in this case or not the learned 
District Judge did not consider a very 
important circumstance which is appa- 
rent on the face of the record. In the 
sale proclamation which was issued under 
S. 163, 01. 2 (b). Ben. Ten. Act of 1885, 
the value of the property was stated to 
be only Bs. 10, while on the auction- 
purchaser's own evidence the value of 
the property is 70 times the value of 
what is stated there. The discrepancy 
between the value as stated in the sale 
proclamation and the real value of the 
property even judged by the evidence of 
the auction-purchaser is so great that 
this circumstance must be regarded as 
something more than the kind of irre- 
gularity which is commonly alleged, for 
it is a misstatement of the value of the 
proi)erty wliioh is so glaring in amount 
that it could hardly have been made in 
good faith and which, however it came 
to he made, was calculated to mislead 
possible bidders and to prevent them 
from offering adequate price or from 
bidding at all. This is of a class of cases 
jwherg the statement of the inadequate 
value is so great, as has been said by a 
{distinguished English Judge, as to shock 
the conscience. This itself, as I have 
pointed out in another case, namely 
Bhairab Chandra Sinha v. Kali Dhan 
Boy (L), is valuable evidence of fraud, 
land no Court would bo justified in cir- 
cumstances like these to uphold a sale 
which offers clear evidence of fraud on 
1. A I R 192 j Gal 730=120 I G 451. 


the part of the docree-holders. If the 
learned Judge had considered this aspect 
of the case ho would not have felt any 
difficulty jn arriving at a decision on the 
question of limitation. 

The learned District Judge is of opin- 
ion that the petitioners have not been 
able to establish that they came to know 
of the sale within 30 days of their ap- 
plication and he commented on the evi- 
dence that Gani Munshi had not heeni 
examined. But once fraud is established,! 
as it is in the present case ,the burden of 
proof is on the decree-holder or the 
auction- purchaser, as the case may be, of| 
establishing that the person injured hy^ 
his fraud and suing to recover property! 
has had clear and definite knowledge of; 
those facts which constitute fraud at a 
time which is too remote to allow him 
to make the application. This i^ sought 
to be attempted by the auction-purchaser 
by relying on the evidence of one of the 
petitioners to the effect that ho came to 
know of the sale on the 4th Baisakh 
which vfm certainly beyond the period 
of limitation for making the application. 
But in that attempt in my opinion she 
has failed. All that the evidence points 
to is this: that some clues and hints 
about the happening of this sale reached 
one of the petitioners, who has deposed 
in the present case on the 4th Baisakli. 
He took time to verify the correctness 
of that vague report or information and 
lie came to know of it as ho states in 
his petition a few days after, the peti- 
tioner having stated the date, 7tl Baisakh, 
which was accepted by the Muosif to bo 
the date of the knowledge of the peti- 
tioner. The vague report which ho ob- 
tained was actually followed up and that 
led one of the petitioners to hive com- 
plete knowledge of the fraud and he was 
informed of the circumstance in the 
sense of having definite knowledge of 
fraud about the 7th Baisakli which was 
within the period of limitation. 

Under these circumstances I think 
that the judgment of the District Judge 
confirming the sale must be set aside. 
The sale is set aside and the Munsif's 
judgment is restored. It transpires that 
two of the several persons interested in 
the property have subsequent to the sale 
sold the property to the auction-pur- 
chaser. This decision will not affect any 
right which the auction-purchaser had 
acquired subsequent to the sale on this 
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basis. There will be no order for costs 
in this Buie. 

K.S. Petition allowed. 
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Jack and M. C. Giiosis^ JJ. 

7. JV. Sila& and another — Petitioners. 

V. 

Corporation of Calcutta — Opposite 
Party. 

Criminal Eevn. Potn. No, 325 of 
1932, Decided on 12th August 1932. 

(a) Calcutta Municipal Act (3 of 1923), 
S. 364~Danger to public not necessary for 
use of S. 364 — Magistrate has discretion. 

IL i'^ net corrocb to siiy tbixfc it is only in. cases 
of umcrucncy wboru iliure is dii7i^ci' to iho public 
that 8. StJt should be used. The ^lagistrsiLc has 
got a discretion louiake an order under the sec- 
tioii: 10 C W N 18‘2, iiff. [P 341 C 2] 

(b) Calcutta Municipal Act (3 of 1923), 
Sch. 16, R. 2 (6)— Road not vested in Corpo- 
ration — Encroachment tees cannot be de- 
manded. 

Under Sch. 10, R. 2 (0), Calcutta Municipal 
Act, tho Cor])r)r:itiun is nob cutitJod to demand 
lees where the road has Jiol vested in the (-orpo- 
ration. [P3t2 0 2j 

Prohodh Chandra Chatterjee and llires^ 
war Chatterjer — for Petitioners. 

jY. N, Sircar and Satindra Nath 
Mukherji — for Opposite Party. 

Jack, J . — In this caso a rule was issued 
upon tli 0 ^lunicipai AFagistrate and on the 
Chief J’jxecuLive Oliicer of the Calcutta 
Corporation to show cause why tho 
order, directing the Corporation to en- 
tirely demolish and remove portions of 
a certain building at tho expense of tho 
petitioner, should not bo set aside or 
such further order made as* to this Court 
may seem fit on the ground that tlio 
learned Magistrate misconceived the 
scope of S. 36i, Calcutta Municipal Act; 
secondly that the learned Magistrate 
erred in law in holding the view that in 
tho present caso he had no alternative 
other than to pass an order of demoli- 
tion inasmuch as the service of a valid 
notice under S. 299, Calcutta Municipal 
Act, upon the petitioner had been proved 
and admitted by the petitioners; thirdly, 
that upon a proper construction and con- 
sideration of Exs. 16 and 18, and upon a 
consideration of the provisions of law 


relating thereto tho learned Magistrate 
should have Jield that the Corporation 
failed to prove that Chittaranjan Avenue 
had vested in tho Corporation; fourthly, 
that upon a proper consideration and 
construction of S. 65, Calcutta Im- 
provement Act, and Sch. 16, R. 2 (6), 
Calcutta Municipal Act, the learned 
Magistrate ought to have held that tho 
conditions to tlio sanction (viz., payment 
of encroachment fees) imposed by the 
resolution of the Building Standing Com- 
mittee dated 20th Juno 1927, was illegal 
and ultra vires; fifthly, that tho learned 
Magistrate errred in holding that no 
question of unauthorized work or of 
sanction therefor arises in the present 
caso, whereas from tho notice under 
S. 299, which clearly mentions the con- 
structions as unauthorized, the learned 
Magistrate should have held that in tho 
present case this question did arise, and 
sixthly, that assuming -that the notices 
under S. 299 of the Act were valid and 
tliat tho said notices had been properly 
served the learned Magistrate should not 
have passed an order for demolition in 
the present caso and should have dis- 
missed the application for demolition. 

As regards tho lirst ground, it is sugges / 
ted that it is only in cases of emergency | 
where tliere is danger to tho public that 
S. 364 should he used. That (luestion 
may at once be dismissed inasmuch as 
no authority has been shown for holding 
that this section can only bo used in| 
such cases. On tho second point, I think 
that tho learned advocate is correct in 
contending that there was a discretion 
in tho Magistrate under S. 361, the 
wording of tho section being tliat such 
Magistrate “may * make an order direct- 
ing tho removal of the structure. The 
learned advocate for the Municipality 
has suggested that in this case “may** 
must bo interpreted as meaning, 'must'* 
and he has referred to Maxwell’s Inter- 
pretation of Statutes, p. 208. But 
there are authorities for Ixolding that in 
this caso there is a discretion with the 
Magistrate and that “may’’ cannot here 
bo interpreted as moaning ‘must.’* The 
case of Abdul Samad v. Corporation of 
Calcutta (1), and other authorities may 
bo referred to. Wo hold accordingly 
that the Magistrate was not right in 
holding that he had no alternative other 
1, (1905) 33 Cal 287=3 Cr L J 211=10 C W N 
1S2. 
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than to pass an order of demolition. 
However in the circumstances, of thepre 
sent case wo think that on that ground 
alone, we should not refer it back to him 
for reconsideration. 

The next ground was that the Magis- 
trate should have held that the Corpora- 
tion failed to prove that Chittaranjan 
Avenue had vested in the Corporation. 
Beferring to the facts of the present 
case, by a resolution in 1927, Ex. 2, it 
was resolved by the Corporation that the 
plan with alterations and additions be 
sanctioned under .H. 2, Sch. 16 on pay- 
ment of the usual fees. Subsequently, 
in July, the Corporation wrote to the pe- 
titioner a letter Ex. 3 demanding 
Rs. 2,682-8-0 as encroachment fees when 
formal sanction would issue. Then, on 
2Gth September 1927, after examination 
of the building, the Corporation wrouo a 
letter Ex. 4 demanding Bs. 2,954-1-8 as 
encroachment fees which was found to 
be the amount due on exact measure- 
ment, They made the demand as en- 
croachment over the public street had 
been made without sanction. 

Then in October 1927 the letter 
Ex, 6, was written by the petitioner to 
the Encroachment Officer, Calcutta Cor- 
poration, promising to pay encroachment 
fees in full on receipt of a complete 
statement. The Encroachment Inspector 
in November sent him the particulars 
and asked him to pay the fees. In 
March 1928 there was some further cor- 
respondcnce about the calculation and 
the Encroachment Inspector sent a de- 
tailed .'calculation and requested early 
action in the matter by the petitioner. 
Then in April 1928 the ' petitioner wrote 
CO the Corporation stating that the 
Corporation could not claim any en- 
croachment fees as encroachment was 
made on Improvement Trust land and 
not on Corporation land. In May 1929 
it was resolved at a meeting of the 
Corporation under S. 65, Oalcntta Im- 
provement Act, that this particular 
road sliould be, on certain conditions, 
taken over by the Corporation and - then 
in June 1929, by Ex. 18, a notice was 
issued by the Chief Executive Officer of 
the Corporation taking over the road. 

The contention of the petitioner is 
that, in the first place, at the time when 
the notice demanding the fees issued 
and the conditional sanction was given, 
the road had not been taken over by the 


Corporation and further that the Chief 
Executive Officer was not entitled under 
S. A5, Calcutta Improvement Act to take 
over the rpad. That should have been 
done ky the Corporation and not by one 
of its officers. On r the other hand we 
have been referred to S. 12 of the Act 
which empowers the Corporation to 
delegatejits powers under the Act to the 
Executive Officer. It has been further 
pointed out to us that no specific ground 
was taken in the application to the effect 
that the Corporation had failed to prove 
that this road had vested in them be- 
cause it had been taken over not by the 
Corporation but by the Chief Executive 
Officer. Had that ground been specifi- 
cally taken it would have been open to 
the opposite party to show that this 
particular power had been delegated to 
the Executive Officer. We also fipd that 
the Magistrate said that it was not dis- 
puted before him that the road in fact 
vested in the Corporation, and it was 
obvious that the petitioner must have 
known that the road would eventually 
vest in the Corporation. 

As regards the next ground that the 
learned Magistrate ought to have held 
that the condition attached to the 
sanction, namely, the payment of en-' 
croachment fees, was illegal and ultra 
vires. No doubt under Sch. 16, B. 2 fb;, 
Calcutta Municipal Act, the Corporation^ 
was not entitled to demand foes where 

the road bad not vested in the Corpora-| 
tion so that they were not entitled to! 
make the initial demand for fees; and 
this no doubt accounts for the fact that 
the Corporation 'instead of proceeding 
further under the special provisions 
took refuge in S. 299 of the Act on which 
they are entitled to order the removal 
of any structure projecting or encroach- 
ing on the puElio street, whether erected 
before or after the commonoemonb of 
the Act. So that before the notification 
under S. 299 issued the road had al- 
ready vested in the Corporation and that 
the Corporation were entitled under this 
section to order its removal; and it fol- 
lows that the Magistrate was entitled 
under S. 364 on a reference made to him 
by the Corporation also to order its 
removal. It is suggested to us in the 
circumstances of the case, since the de- 
mand of fees in the first place was ille- 
gal that the Magistrate should have 
used his discretion and not to have 



1933 Bam Dass t. Sudha 

ordered the demolition of the structure. 
But we find from the record that in the 
first instance, the sanction was only 
^iven on condition that the usual fees 
were payable and after the petitioner 
had been informed of the amount of 
the fees he was quite willing to pay 
thorn; he said he would pay on full 
particulars of the fees being furnished 
to him. This would tend to show that 
there was nothing unjust or unreason- 
able in the demand of the Corporation 
for the fees. Finding subsequently that 
owning to a technical error at the time 
tlie demand for fee was made, the road 
had not actually vested in the Corpora- 
tion the petitioner sought to take advan- 
tage of Cl. (6), R. 2, Sell. IG. Ho was 
of course entitled to do so, but in consi- 
dering all the circumstances we think 
that t^e Corporation was justified in 
having recourse to the provisions of 
Ss. 299 and 3G4. The Corporation are 
obviously entitled to the usual fees and 
if the petitioner takes advantage of the 
technicality in endeavouring to avoid it, 
the Municipality are entitled to take 
any legal steps open to them for onforc- 
ing payment. Consequently, the action 
tliey have taken seems to bo perfectly 
reasonable and bona fide. It is a pity 
that they made an unusual delay iu giv- 
ing tho notice, the sanction having been 
given in 1927 and the notice being given 
in 1929. But in the circumstances of 
the caso we think that the delay has 
been surTiciontly explained. No doubt 
tho Corporation could have stopped the 
building, but the petitioner having agreed 
to the payment of the foes they thought 
that he was acting entirely bona fide. 
But that does nut justify the petitioner's 
jaow avoiding payment of the fees. 

It is suggested in this connexion that 
tho Magistrate should not have taken 
action under S. 304 in a case in which 
the civil Court would not pass a manda- 
tory injunction. But, as I have said be- 
>fore, in all the circumstances of tho 
present case, tho order which ho made 
v/as justified inasmuch as we understand 
that the Corporation w'ould not insist 
'Upon the demolition of tiie structure if 
their fees and costs are paid. This rule 
ds, accordingly, discharged. ' 

M, C, Ohose, J . — I agree. 

K.S. liule discharged. 
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Gcjha and M. C. Ghose, JJ. 

Ram Dass Goswami — Appellant. 

V. 

Sudha Krishna Laik and others — Res- 
pondents. 

Appeal No. 150 of 1932, with Rule 
No. 391-M of 1932, Decided on Gth June 
1932, against appellant order of Sub- 
Judge, Burdwan, D/- 22nd February 1932, 

Bengal Tenancy Act (1885), S. 153— Mun* 
aif accepting aurety bond inatead of deposit 
under S. 153 acia erroneously in law, is not 
without jurisdiction. 

An application to sot aside an ox parte rout 
dccroo was admitted on the appellant standing 
surety for tho judgment-debtor- tenants. The 
application was dismissed for want of prosecu- 
tion and the decree- holder executed the decree 
against the surety. Objection was raised on be- 
half of surety under S. 47, Civil P. G., that the 
Munsif had no jurisdiction to accept the surety 
bond instead of deposit : 

Held : that although the order of tho Munsif 
accepting a surety bond was an erroneous order 
under the law, so far as the provisions of 
S. 154, Ben. Ten. Act, went, it could not be said 
that the error iu law committed by tho Munsif, 
in the matter of the acceptance of the surety 
bond, in compliance with the provisions of 
S. 153 (a) was without jurisdiction and that exe- 
cution can bo levied against the surety. 

[P 344 0 1] 

Puma Chandra Chatterjee — for Ap- 
pellant. 

Gopendra Krishna Banerjee'—tor Res- 
X^ondents. 

Guha, J , — Tho respondent in this ap- 
peal as a landlord succeeded in obtain- 
ing an ex parte decree in the Rent Suit 
No. 956 of 1929 in the Court of the 
Munsif at Asansole, against his tenants, 
the defendants in the suit, for a sum of 
Rs. 422-1-9, with costs and interest. 
After tho ox parte decree was passed the 
tenants, the defondants in the suit for 
rent, filed an application under S. 153 (a), 
Ben. Ten. Act, for an order to set aside 
the ex parte decree passed against them. 
The application so made by the tenants, 
was, in due course, admitted and regis- 
tered, on the appellant before us stand- 
ing surety on behalf of the tenants de- 
fendants, against whom tlio decree for 
rent was passed. The apfilication was 
ultimately dismissed for want of prose- 
cution. Tho decree-holder landlord, the 
respondent in this appeal, thereupon 
filed an application for execution of his 
decree, by means of attachment of move- 
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ftbles, and in the alternative by arrest. 
So far as this application for execution 
was concfirnod, it was made aj^ainsb the 
surety, that is, the appellant before us. 
An objection was preferred on behalf of 
the surety, under S. 47, Civil P. C. 
It was stated that the Munsif had no 
jurisdiction under the law, to accept a 
surety bond in lieu of deposit, as con- 
templated by S. 153 (a), 13cn. Ten Act, 
and the surety objector was not therefore 
liable as such. The objection so raised 
under S. 47 of the Code was allowed by 
the Munsif. On appeal by the decree- 
holder, the respondent in this Court, the 
decision of the Munsif was reversed, and 
the execution has been allowed to ho 
proceeded with so far as the surety, ap- 
pellant in this Court, was concerned. 
The f^rounds that were raised by the 
surety, before the Munsif, have been 
l)ressed before us in support of the aj)- 
peal. It appears to us that although 
ithe order of the Munsif accepting a 
[surety bond from the appellant was an 
■erroneous order under the law, so far as 
the provisions of S. 153, Bon. Ten. Act, 
w’erit, it could not bo said that the error 
;in law committed by the Alunsif, in the 
jmatter of tho acceptance of the surety 
bond, in compliance with the provisions 
of S. 153 (a) was without jurisdiction 
and it could not therefore be held that 
the appellant, as surety, was not a per- 
son against whom tlie execution could be 
levied by the decree-holder. In this 
view of the case tho ajjpeal must he dis- 
missed, and we direct accordingly. We 
make no order as to costs in tliis appeal. 
The rule which was granted by this 
Court in connexion with this appeal 
stands discharged. Lob tho record he 
sent down as early as possible. 

M. G. Ghosc, J . — 1 agree. 

K.S. Aj^peal dismissed. 
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Costello and Jack, JJ. 

Mr.*TL Pleader, In re. 

Civil lief. No. 8 of .1932, Decided on 
24th Novernberl932, made by Dist, Judge, 
Jalpaiguri, on 22nd July 1932. 

(a) Legal Practitioners Act (1879), S. 14 — 
S. 14 is material even in proceedings in 
revenue office. 

Seeiion 14 is material even when any pleader 
is acting in bis professional capacity on behalf 
of bis client in a proceeding in a revenue oftice 
and tborcforc if ho is guilty of any grossly «n- 
profossional or improper conduct, he would bring 


himself within tho disciplinary jurisdiction of 
the 1 ligh Court. [V 316 C 2] 

(b) Legal Practitioners Act (1879), S. 14 — 
Irritation or disappointment is no justifica- 
tion for casting imputations on integrity of 
officer of Court. 

No amount of irritation or disappointment, 
would bo any justification for any legal practi- 
iionor casting imputations upon tho honesty 
and integrity of one of the olficers of the Court 
befere which he was appearing. fP 846 0 2j 

(c) Practice — Process fee — It is jpunction of 
judicial officer only to decl with travelling, 
allowances. 

Tho question of the payment of travelling al- 
lowances entirely a matter to bo dealt with by 
the judicial officer who functions us a Magistrate 
Ruch dealing being Roructhing iuciduiitiil to 
judicial proceedings. Tt is in no sense a matter 
with which any executive officer is concerned. 

[V 345 0 21 

Aviulya Chandra Chatter jee, Prokas 
Chandra Pakrashi and Biswunath Nas- 
kaj — for tho Pleader. 

Costello, J . — TJiis matter comes^ before 
us on a reference by tho District Judge 
of Jalpaiguri, under Section. .14, of tlie 
Ijegal Practitioners Act of 1879. It 
appears that 11 who is a pleadoi 
practising at Alipurdiiar, wliile acting 
on belialf of a man named Bliojai Chris- 
tian of tliat place in connexion with an 
application for remission of w'hat is des- 
cribed as a jotediiri donation, ]U!Hi 0 a 
statement in the presence of tljie TahasiJ 
OHicer of Alipurduar wlio was dealing 
with the matter, as it appears in a judi- 
cial or a quasi judicial capacity, as !i 
revenue officer, wliich statement was to 
tho effect that if Jls. 5 bad been paid to 
the Peshkar of tho tahsil office, the 
remission would have been granted. Tho 
Peslikar concerned not unnaturally took 
exception to that remark and construed 
it, as indeed it might well have been, an 
imputation against hib honesty and in- 
tegrity in tho execution of his office. 
The Peshkar instituted a case in tlie 
criminal Court against II under the 
provisions of S. 500, Penal Code,, 
which is tho section dealing with de- 
famation as a criminal offence. It 
appears that the complainant, the 
Peshkar and the accused in that criminal 
proceeding, that is to say, tho pleader 
with w'hom we are now concerned, arriv- 
ed at some kind of compromise on the 
basis of wdiich the criminal proceeding, 
terminated. 

As a part of that compromise H expres- 
sed his regret for what he had said and 
he further undertook to pay the expenses 
of Bahu Asoke Bay w'ho was tJie TJiasil 
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Officer before whom the offensive obser- 
vation liad been made. lie had been 
summoned as a witness for the prosecu- 
tion in the criminal proceeding. The 
criminal peoceeding terminated in the 
manner as 1 have described on 30th 
Novomber 193.1, On loth January 1932 
13abu Asoke Kay submitted a travelling 
allowance bill in which he claimed a 
sum of Ks. 40-1-0; but upon Jl being 
asked to jjay this amount he endorsed 
upon the bill a note in these terms; 

“ 1 think Sarat B^ibu, the Poshkar, ought to 
pay Asoko Jhibii’s expenses, if any, as it was to 
In's interest that Ibo case was comprornipcd; 
olbcrwiso the result of the case would have been 
most serious against him. It ^^as he who com- 
promised the case." 

It appears that the real terms of the 
compromise with regard to the question 
of this 'travelJing allowance, were that 
11 woujd pay to Kabii Asoke Kay liis 
expenses if tlie latter insisted upon pay- 
ment, whether ho was disf»oscd either 
to forgo it in entirely or in ])j»rt. 
Siihscqiumtly through the intcrvfMition 
of tlie Suhcli visional Officer of Alipnr- 
du;ir 11 agreed to pay to Kabii Asoke 
Kay a sum of Ks. 27-3-0 in six monlhly 
instalmenls; and thereupon the Suhdi\i- 
sional Officer made an order in these 
terms: 

“ As II agrees to pay the rc'duced amount 
of Ji.s. 27-.‘l-0 ill six instalments comincii- 
cini? from this month at Ps. 5 a month for 
live months and balance in tlio sixth iiumth, 
and as ho writes that his reniaiKs of 18t}i Jan- 
uary li)32 do not arise, Harat Jiabu need not 
take any steps now as the money wilinotbo 
recovered from him. If will 'deposit the 
money with me nvory month, with necc.ssary 
money order fee." 

That order was dated Oth February 
1932. Wo are of opinion that it must 
he taken that that order was made by 
the Subflivisional Officer ’acting in a 
judicial capacity, inasmuch as he was 
the Magistrate who was dealing wiili 
the criminal case to which 1 have re- 
ferred and wlio would ha^o tried E 
upon the charge under S. 500 , T. P. C., 
had that case been proceeded with. 
The position tliorefore was that on Otli 
h’ebruary 1932 there was a definite order 
liy a Court upon II to pay the sum of 
Ks. 27-d.O. 

The next thing that happened how- 
ever was that the iierson who was en- 
titled to the travelling allowance, Bahn 
Asoko Soy, did not agree to accept the 
sum of Ks. 27-3-0 in discharge of the 
bill which he had.put|forward which bill, 


as I have already said, was for the sum 
of Ks. 40 1-0 and it is plear that ho — 
who was himself a Subdi visional Officer, 

caused a letter to be sent* to the 
Deputy Commissioner of Jalpaiguri in 
which he claimed the full amount. The 
Deputy Commissioner tlicreupon noted 
on the letter which he had received from 
Babu Asoke Koy a memorandum in these 
terms; 

“S. 0. Piibu A. C. llay lias submitted this 

letlnr for my pornsal. 1 agree lhal, he should 
receive the travelling allowaucc to which ho i.s 
entitled a.s a Govcininont ter\ant and that it 
should bo paid in full by ]6th l^hirch li)M2 with- 
out fail. It is obvious that II requires firm 
handling." 

Upon receipt of that memorandum the 
Subdivisional Officer concerned made 
a note to this effect: "Inform H and 
ask him to pay Ks. 40-1-0 by 15th 
Mfirch 1932 without fail.'' The infor- 
mation wfiB conveyed to 7/ in what is 
described, a notice on him to pay the 
amount, dated 24th February 1932. .It 
is in the.se terms: 

“To Babu Ji., Picador. 

As directed by the Deputy Commipsioiicr you 
arc informed that you will have to pay Rs. 40-1-0 
as travelling allowarn’O of Rabu Aiioke Chan- 
diJi Hay in Iho Oioe under S. 600, 1. P. C,, 
agaiu'-t you by 16ih !Miirch 1032 without fail 
in full. 1 request yon thorrfore to deposit the 
money with me, with eight annas as money 
Older commission by that date positively," 

Now, in passing, I would point out 
quite einpliatically, that tlic question of; 
tlio payment of tliis travelling allowance j 
was entirely a matter to he dealt with; 
by the Subdivisiojiiil Officer who had* 
functioned as the Magistrate dealing 
with the case under S. 500, 1. !P. G. .It i 
was essentially a matter to be dealt with 
by a judicial efiicor, as somothing inci- . 
dental to judicial proceedings and it wasj 
in no sense a matter with which any i 
executive officer sliould have concerned’ 
liiinsclf as such. Therefore if the memo- 
randum endorsed on a letter from Babu 
Asoko Kay, dated 19th February 1932 by 
the Deputy Commissioner was intended 
to be any tiling in the nature of an order 
or even a direction to the Subdivisional 
Officer, on the question of tlm amount 
which should bo paid by 11 to Babu 
Asoke Kay or as to the conditions on 
which it should he jiaul, then in our 
view that was som(3tijing which ought 
not to have been done. 

Wo are of opinion that the Subdivisional 
Officer ought not, in any event, to have 
treated the memorandum made by the 
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Deputy Conomissionor, as if it was some- 
thing in the ^nature of an order which 
he, as a judicial officer, could properly 
take notice of. The Subdivisional Officer 
ought to have dealt with the matter 
solely upon the footing that he was a 
]VIagistrate in charge of the criminal case. 
Therefore we are of opinion that tlie real 
and effective order with regard to the 
payment of the travelling allowance to 
Babu Asoke Ray was the order made by 
the Subdivisional Officer himself, in the 
first instance and dated 6th February 
1932. That, in outline, is the substance 
of the case out of which the present pro. 
ceedings before us arise. The conduct of 
R in connexion with this matter both as 
regards the observations which he made 
before the Tahsil officer and in connexion 
with the payment or rather with the 
non-payment of the travelling allowance 
to Babu Asoke Ray, was called in ques- 
tion and was inquired by the District 
Judge of Jalpaiguri and four charges 
were laid against H. The first was con- 
cerned with the allegation or imputation 
which fl made against the Peshkar. The 
second had reference to the endorsement 
which he put on the travelling allow'ance 
Bill of Babu Asoke Ray to the effect that 
Barat Babu ought to pay the expenses as 
it was to his interest that the criminal 
case was compromised. 

I have already quoted the remark in 
•question. The third charge related toH’j 
non-payment of the promised and indeed 
the ordered instalments of the amount 
due from him to Babu Asoke Ray under 
the terms of the compromise in con- 
nexion with the travelling expenses. 
And the fourth charge was a general 
allegation that H had procured the 
case, brought against him under 
S. 500, Penal Code, to be compromised 
by means of false inducements and false 
promises. (After considering all the 
charges in seriatim, the judgment pro. 
ceededJ Looking at the matter as a 
whole, it seems to us that the question 
really resolves itself into this: as to what 
view we ought to take concerning this 
pleader’s conduct in making the observa- 
tions as he did and the implied insinua- 
tion against the character of the tahsil 
officer’s Peshkar. 

We are of opinion that it cannot be 
argued that this pleader was doing other. 


1933 

wise than in acting in his professional 
capacity, when he appeared on behalf of 
Bhojai Christian before the tahsil officer 
in Alipurduar. Therefore we have to 
ask ourselves whether we ought to come 
to the opinion that he has brought him- 
self within the terms of S. 14, Legal 
Practitioners Act, read with S. 13, Cls. (b) 
and (0 of that Act; in other words, whe- 
ther he was guilty of grossly improper 
conduct in the discharge of his profes- 
sional duties. S. 14 is material even 
when any pleader is acting in his pro- 
fessional capacity on behalf of his client 
in a proceeding in a revenue office. 
Therefore there can be no question what- 
ever that this pleader at the time when 
he made the remarks about the Peshkar, 
was acting professionally and therefore^ 
if he was guilty of any grossly Unprofes- 
sional or improper conduct, hq would 
bring himself within the disciplinary' 
jurisdiction of this Court. 

We are inclined to take a lenient view 
in this case however having regard to 
the fact that the aggrieved Peshkar 
thought fit to seek his owm remedy for 
the insult w'hich had been put upon him 
and for the injury wliich he suffered, by 
taking proceedings in a criminal Court 
for defamation. The Peshkar chose to 
compromise those proceedings accepting 
the apology which was offered to him by 
the pleader concerned. At the same 
time however we should not be doing our 
duty if we do not condemn in the strong, 
est possible manner the action of the 
pleader in making an observation of the 
kind complained of. No doubt it was 
made in the heat of the moment and 
possibly when the pleader was irritated 
at having failed to secure w'hat he was 
seeking on behalf of his client. At the| 
same time no amount of irritation or dis- 
appointment would be any justification 
for any legal practitioner casting impu- 
tations upon the honesty and integrity 
of one of the officers of tho Court before; 
which he was appearing. Had the oh-' 
servation been made actually when the 
proceedings before the tahsil officer 
were taking place, he might have dealt 
with the matter on the footing that it 
was a gross contempt of Court. In this 
case so far as the actual hearing before 
the tahsil officer was concerned that had 
been concluded. Mr. Chatterjeeon behalf 
of the pleader B has very ably and 
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forcibly said all thaf; could be said in 
extenuation of the offence which the 
pleader committed and has in effect 
apologized once more on behalf of his 
client. In all the circumstances of this 
case we are disposed to accept that apo- 
logy, believing that this pleader will take 
notice of what I have said .with regard 
to the impropriety of his conduct and 
that ho will take good care to avoid any 
recurrence of an offence of a like nature. 
As regards the other charges all of which 
in one way or other wore concerned with 
the payment of the travelling allowance, 
we are of opinion for the reasons which 
I have given as to the validity of the 
order of 21th February 1932, that H 
must obey the order of the Sub- 
divisional Officer made on 6th February 
1932, atid pay to Babu Asoke Bay 
the suijj of Rs. 27-3-0, which was 
directed to be i)aid by liim. No other 
order is necessary and the Reference is 
disposed of accordingly, 

J ack, J , — I agree. 

K.S. Reference disposed of. 
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S. K. Ghose, j. 

Ilooghly - Chmsura Municipality — 
Complainant. 

V. 

Keshab Chandra Pal — Accused. 

Criminal Ref. No. 106 of 1931, Deci. 
ded onil2th August 1931, made by Boss. 
Judge, Uooglily. 

(a) Bengal Municipal Act (3 of 1884), St. 
281 and 273 — Making tiles without license — 
No publication of prohibition by Municipa- 
lity proved — Accused is not guilty. 

Unless the Municipality proves that the pub- 
lication against making tiles was published 
under S. 234, Municipal Act, a person making 
tiles without license under S. 201, Act 3 of 1834, 
is not guilty under S. 273 (2). [1* 347 C 2j 

(b) Evidence Act (1872), S. 114,111. (e)- 
Official acts — Presumption cannot supply 
deficiency in proof. 

Though official acts may be presumed to have 
been regularly performed such presumption can- 
not supply deficiency in the proof: 18 / C G51, 
jRef, [P 347 C 2] 

(c) Criminal P. C. (1898), Ss. 342 and 540 
— Failure to follow provisions of S. 342 
vitiates trial. 

Where long after the closing of the case a 
Magistrate examines a witness under S. 540, but 
does not further examine the accused under S. 342 
failure to follow provisions of S. 342 vitiate.s 
the trial and S. 640 cauuot euro the irregulari- 
ties committed thereby. [F 343 G 1] 


Order of Reference . — One Keshab Oh. 
Pal was charged under S. 273 (2), Ben- 
gal Municipal Act (3 of 1884) for 
having used a place as a kiln for mak- 
ing tiles within the Municipality of 
Ilooghly-Chinsura without a license 
from the Commissioners as contem-^ 
plated by S. 261 of the Act. The* 
case was tried summarily and the ac- 
oused was convicted and sentenced to 
pay a fine of Rs. 30 in default simple 
imprisonment for 30 days. It appears 
that the Municipality is in existence 
from the year 1864. There is a rosolu- 
tion of the Municipality dated 12th 
February 1867 by which under S. 77, 
Municipal Act of 1864 (B. 0. Act 3 of 
1864), the whole of the municipal area 
was declared to be a prohibited area 
within which bricks, Ac., could not be 
manufactured without a licence. Ex. 6 (l) 
is the resolution. In 1868 by Ex. G (2), 
a resolution dated 27th July 1868, the 
prohibition was extended to tiles under 
the same section. The Act of 1864 
was repealed by, B. C. Act 5 of 1876. 
S. 285 of the latter Act corresponds to 
S. 77 of the Act of 1864. This section 
finds a place in Part 7 of the Act of 1876. 
Ss. 233 and 234 of the Act lay down the 
procedure by which the provisions of 
this part are extended and published. 
The present Act (of 1884) provides by 
S. 220 that such a provision of the Act 
of 1876 if once extended will be deemed 
to have been in force without fur- 
ther express extension thereof under the 
now Act. In this case the Municipality 
has not proved that any publication was 
made under S. 234 of the Act of 1876 and 
as such it cannot be said that the prohi- 
bition for making tiles is in force 
legally. T^p learned Magistrate in his| 
explanation says that official acts may 
be presumed to have been regularly per- 
formed, but such presumption cannot 
supply deficiency in the proof: vide 
Moolcram AH v. Cuttack Municipa' 
lity (1). 

It further appears that the provisions 
of S. 342, Criminal P. C., have not been 
followed. It appears from the summary 
form that the accused was examined 
once during the trial but the date of 
such examination does not appear from 
the form or from the order sheet. It 
however appears that on 23rd February 
1931 long after clo sing of t he case 
■^(ibTs) 14 Or L J 91=18 I C 651. 
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and hearing of arguments the learned 
TMagistrate examined: “ One witness for 
the ^lunicipality under S. olO, Criminal 
V. C.” JIo also admitted into evidence 
several documents for prosecution on 
the same date and proceeded to pass 
orders in the case. \Vithout examining 
*lho accused further under S. 3dti, Crimi- 
nal P. C., or giving him an opportunity 
if ho so desires to rebut all this evidence. 
■ The procedure in iny opinion was highly 
irregular and prejuilicial to the interest 
of the accused person. B. 540, Criminal 
P. C., was not meant to justify such a 
procedure and cannot cure the irregula- 
rities thereof. The whole trial was vitia- 
ted by the failure to follow the provi- 
^sions of S. Criminal P. C. I ac- 
cordingly recommend on the above 
grounds the setting aside of the convic- 
tion and sentence on the accused poison. 

Order, — This Reference must be 
accepted for tho reasons stated in the 
letter of tho learned Sessions Judge of 
Hooghly. The conviction of the peti- 
tioner Keshab Chandra Pal under 
S. l!73 (2) read with S. 2()1, Bengal Muni- 
cipal Act (3 of 1881) and the sentence 
passed on him are sot aside. The tine if 
paid must be refunded. 

K.S. Coiiviciion set aside, 
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Mukeiui and Patterson, JJ. 

Francis T)ul:e Gohridfje Sumner., Of/g. 
Deputy Sccretiin/t Port Commissi oner 
Calcutta, and others — Petitiuners. 

V. 

Jogendra Kumar Boy and another — • 
Opposite Parties. 

Criminal Revns. Nos. 907 and 908 of 
1932, Decided on 30th September 1932, 
against the order of Subdivl. Magistrates 
Howrah. 

(a) Criminal P. C. (1698), S. 144'-Magis' 
Irates should be cautious in exercising 
power under S. 144. * 

The 4cf;ip.laturo by S. 144 of the Code has con- 
ferred very large powers upon ^Magistrates who 
have to deal with urgent eases of nnisanco or 
apprclionderl danger. Tho liir?:or is the pov/er, 
tho greater is the iiecc.ssity to be cautions about 
its exercise. And the oxerciso of the power 
should be guided by having the following prin- 
ciples in view viz; (1) Courts, civil as well as 
criminal, exist for the protection of rights .and 
thcrerore tlio authority of a Magistrate nhonld 
ordinarily bo exercised in defence of rights rather 
than in their isupprossion ; (2) when an order 

in suppression of lawful rights have to be made 


it ought not to bo made unless the Magistrate' 
considers that other action that he is competent 
to takoi.s not likely to bo cffoctivo ; and (3) the 
order, ifitnado, should never be disproportionate to 
blit should , always he, as far as possible, com- 
niensuralc with the exigencies of any particular 
situation. [P 350 C 2; P 851 0 1] 

(b) Criminal P. C. (as amended by 
Act 18 of 1923), Ss. 144 and 435-Order of 
Magistrate under S. 144 is open to revision. 

Uiuliu* S. 435 as -aiuondod by Act 18 oC 
1023 tho High Court 'c.in revise .lu order of a 
Magistrate uuder 8. 14-1, Criminal T, 0., and in 
revision it has to consider not merely the lega- 
lity of the order but their propriety ns well. 

[I* 351 0 1] 

(c) Easements Act (1882), S. 18— Market 
franchise — No such right exists in Bengal. 

In Bengal there is no such thing as market 
franchise or the right to hold a market conferred 
by grant from the Crown, nor laii such right be 
acquired by preseriptioii, and the proprietor of 
an old hunt therefore has no luonopoly or pri- 
vilege which is entitled to protection and no 
immunity for competition; A 1 IL 1920 Cal 255, 
lief. [V 351 C 1, 2] 

(d) Criminal P. C. (1898), S. 144^Magis- 
trate can depute another Magistrate to hold 
inquiry but he should come to his own con- 
clusion on the materials. 

It is compel unt for a Magistrate who has to 
make an order iiiulcr S. 144 of the Code to depute 
iiuotlier IVljigistrato to make an iiniuiry and 
submit a roport and then to act on tho report so 
submitted. iluL only so long as ho :*.pplics liis 
mind to tho materials which are b-;fo»'e liini or 
w'hieh ho may care to gather and ionic to his 
own conclu''iori as to their sunieicncy or other- 
wise, his action cannoo be open to objection. 

[i* 351 0 2; V 86-2 0 1] 

(e) Criminal P. C. (1398), S. 144 — Opinion 
of Magistrate visiting the place. 

Tho opinion of a Magistrate who has visited 
the spot is not a Ihing to bo lightly passed over. 

[V 353 C IJ 

N. Jhirwell, Sidheshwar Chakrahariu 
J. P. Mitra, B. C. Chatter ji, P. C. Chat^ 
terji, Bireswar Ckaitcrji ami J. C. Sett — 
for l?etitioners, 

Khundhai — for tho Crown. 

N. K, Bose, Satindranatk Mulherji 
ami S, K. Sen — for Opposite Parties. 

Mukerji, J, — Theso two Rules are 
directed ai^ainsfc certain orders wdiich 
liave been passed by the Siibdivisional 
Magistrate oi Howrah under S. 144, Cri- 
minal P. C., in connexion with the 
startinf:; of a haut in tho town of 
Howrah. 

Tho facts shortly put are the folhiw- 
ing: The employers of tho opposite 
party in these Rules, who, for tlio sake 
of brevity, will be called tho Chamarias, 
are the owners of a haut which goes by 
the name of Mangla haut and which ha5 
been in existence for about ten years 
and holds its sittings on Tuesdays at a 
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site oa the Ohandmari Bead, close to the 
Buckland Bridge. Kanhaia Lai Memani 
and Lun Karan Das Memani, the peti- 
tioners in Revision Case No. 903 are 
partners of a firm styled Jewan Bam 
Ganga Ram and Co. This firm, pre- 
sumably with thd object of starting an- 
other haut in the locality, obtained a 
transfer of a lease of a plot of about 14 
bighas of land which was held under the 
Commissioners for the Port of Calcutta 
by one Srilal Cliainaria. This plot of 
land abuts on Grierson Road and is 
situate quite close to the site of the haut 
belonging to the Charnarias, being at a 
distance of only 000 ft. or so therefrom. 
On the plot of land so acquired there 
are, it is said, a number of permanent 
stalls, and on the remainder thereof the 
pobitionoYs constrncted a very large 
number ff sheds and made arrangements 
for the sitting of a ]\aut on Tuesday, 0th 
September 1912. On ‘Jnd September 
1932 two petitions were filed by the two 
persons who are the opposite party in 
those Rules — the said petitions being 
the exact replica of each other praying 
for an injunction against the two peti- 
tioners in Revision 0 ISO No. 903 and 
.40700 other persons restraining them 
from starting the haut. These petitions 
were filed before the District Magistrate, 
who made thorn over to tlie Subdivi- 
sional Magistrate for disposal. Later on, 
a. petition was filed by some persons 
alleged to bo stall- holders in tho Cha- 
niarias haut, asking for action being 
taken against the Chain arias under 
S. 107, Criminal P. C. The Subdivi- 
sional Magistrate made over all these 
petitions to a Deputy Migisbrabo Mr. 
Jhiruah far inquiry and ro]iorfc. On 5th 
floptornbor 1932, Mr. Baruali hold an 
inquiry, examined tho witnesses pro- 
duced by the parties and submitbod a 
report. On that on tlio same day the 
Subdivisional Magistrate hoard the 
parties .and made an order which con- 
cluded with these words: 

*^fl.iving regard to tho f.veta .'^t.ated above I 
order an injunction under S. 144, Criminal P.O., 
i»-iUQd against” 

the two petitioners iu Revision Case 
No. 908 and some other persons to be 
their men being named hero 
'*re.4training them from opening tho proposed 
now haut on Tuesday, 6th Boptamber 19 19. or on 
any subsoqueat Tuesday within the period of 
two months from this date. I consider any 
4iction under S. 107, Orlminal P. G., against 
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Badha Kisson Ghamaria and others as prayed for 
unnecessary, as no case has boon maiie out for 
such au action and it seems to bo unnecessary in 
view of tho order under S. Ill, Criminal P. 0., 
passed by me.” 

The District Magistrate was moved to 
rescind or alter this order under S. 144, 
Cl. (4), Criminal P. C., but on 12th 
September 1932 he declined to interfere.' 
An application was made to the Sessions 
J udge for a reference to this Court for 
revision, but it was dismissed on 23rd 
September 1932. It is this order under 
S. 144, Criminal P. C., which forms the 
subject-matter of Revision Case No. 908. 

Tho order under S, 144, Criminal P.C., 
spoken of above, as drawn up, described 
the plot of land, on which the proposed 
new haut was not to be held, as lying 
within certain boundaries given in the 
schedulo, the eastern boundary men- 
tioned therein being the river Ganges. 
In the body of the order however the 
boundaries were qualified in the follow- 
ing way : “Bounded as below, of which 
you have taken a sub-lease.” As a 
matter of fact Jewan Ram Ganga Ram 
and Co.'s sub-loase did not include a plot 
of land which lay immediately on tho 
bank of the river. Treating the order as 
being confined to only such land as was 
included within tho sublease, it ap- 
])ears to have been decided to hold a 
haut on Tuesday, Gth September 1932, 
notwithstanding the order undor S. 144, 
Criminal P. 0., mentioned above. This 
plot of land lying outside the sub. 
loaso was fixed upon as the site and 
a lease thereof for a day Js said to have 
been taken from the Commissioners 
for tho Port of Calcutta with the object 
of holding a haut thereon on that 
day. The police, on getting information 
of this intention, submitted a report to 
the Subdivisional Magistrate who on 
the same day made an order undor 
S. 11 L Criminal P. C., ox parto against 
one llaji Fazlul Iluq and others, who 
had taken tho lease and wore moving for 
the holding of tho haut as aforesaid. 
Before the order w^a3 completed, advo- 
cates for the parties intervened, and at 
their request tho order was kept inabey- 
anco and it was decided to hold a local 
inspection. The Subdivisional Magis- 
trate, accompanied by the same Police 
Oilicors and tho advocates, went to the 
place w’hore the now haut was being 
held. What tho Subdivisional Magis- 
trato saw on the spot may bettor be des^ 
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cribed in his own words used in an order 
that he subsequently passed. He says 
there: 

" 1 found that 'a haut had been going on 
under a shed of the Port Commissioners on a 
site close to the site of the proposed rival haut 
(only a road intervening between them). 1 met 
,an officer of the Port Commissioners there. I 
now find that ha was Mr. Sumner, the Officiat- 
ing Deputy Secretary of the Port Commissioners. 
He told me that the tin shod was in the khas 
possession of the Port Commissioners and had 
been leased out for that day only.'* 

With the strong police force that was 
on the spot there was little chance of 
any breach of the peace ; and being of 
opinion that an attempt to stop the haut 
at that stage might to lead to trouble 
the Subdivisional Magistrate considered 
it better to let the haut go on, and left 
the place ordering the police to keep a 
watch. At the end of the day he re- 
ceived a report from the officer in charge 
of the Golabari F. S., that he had been 
present there with his force all day and 
there was no disturbance ; and he there- 
fore cancelled the order which he had 
made under S. 144, Criminal P. G., ex 
parte earlier in the day as aforesaid and 
which was meant for that day only. It 
appears that on 6th September 1932, 
after the Subdivisional Magistrate came 
back from the spot, a petition was filed 
before him by one of the members of the 
opposite party, in para. 5 of which it 
was stated that after the Subdivisional 
Magistrate had left the spot one of the 
stall-holders of Chamaria haut was 
roughly handled in the presence of the 
Police constables and that the matter 
had been brought to the notice of the 
Sub-Inspector who was there. It was 
prayed that an order under Cl. (3), 
S. 144, Criminal P. C., might be issued. 
The Subdivisional Magistrate sent this 
petition to the officer in charge of the 
Golabari Police Station for inquiry and 
report with special reference to the alle- 
gation aforesaid. 

On 10th September 1932 thasaid Police 
Officer, Mr. C. 0. Majumdar submitted a 
report. On that date also a petition was 
filed on behalf of the opposite party re- 
peating their prayer for an order under 
S. 144, Cl. (3), Criminal P. C. This 
petition was also sent to the police for 
inquiry and report, and the police re- 
ported that they had already made a 
report on 10th September 1932. Those 
reports were taken up for consideration 
by the Subdivisional Magistrate on 12tb 


September 1932, on which date be made^ 
an ex parte order under S. 144, Criminal 
F. G., against the two petitioners in 
Bevision Case No. 907 and certain other 
persons and the public generally— the 
two petitioners being Mr. Sumner, Offici- 
ating Deputy Secretary* to the Port Com- 
missioners and K. G. Das Gupta, Assis- 
tant Estates Superintendent of thatr 
body. The terms of this order were the 
following : 

" I hereby direct the persons'* (names given) 
** to abstain from allowing any land in their 
occupation or charge to be used for or otherwise^ 
assist in the holding of a haut and the public 
generally from frequenting or visiting any such 
haut witbinthe boundaries noted below on Tues- 
day 13th September 1982, or any subsequent Tues- 
day within the period of two months from to- 
day.” 

Of the proceedings that subsequently 
took place no details need be given and 
it would be sufficient to say on^ly this : 
that the Subdivisional Magistrate, on 
cause being shown has, on 23rd Septem- 
ber 1932, refused to rescind the ex parte 
order, made as aforesaid, under iCl. (4), 
S. 144, Criminal P. C. It is necessary 
to state only two more facts ; that when 
cause was shown as aforesaid the officer 
in charge of Golabari Police Station, 
Mr. C. C. Majumdar, was examined as a 
witness, and the opposite party declined 
to call any other witness on their behalf; 
and tliat as a result of the application 
made to him under Cl. (4), S, 144, 
Criminal P. C., the Subdivisional 
Magistrate ordered the injunction is- 
sued by him on 12th September 1932 
to run as from 5th September 1932, 
treating it as only supplementary to the 
injunction issued by him on the last 
mentioned date. It is tho order of 12th 
September 1932 issuing tho injunction 
under S. 144, Criminal P. C., and that of 
23rd September 1932 by which the Sub- 
divisional Magistrate refused to rescind 
it, tliat form tho subject-matter of Bevi- 
sion Case No. 907. Now there can be 
no doubt or dispute that the legislature 
by S. 144 of the Code has conferred very 
large pow^ors upon ^lagistrates who have 
to deal with urgent cases of nuisance or 
apprehended danger. That section en-' 
ables a Magistrate to make temporary 
orders, irrespective of tho rights of the 
parties concerned, provided that, to quote 
the words of the section : 

"In his opinion .... there is sufficient ground 
for proceeding under this section and immediuto 
preventiou or speedy remedy is desirable,” 
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The larger is be power, the greater is 
the necessity to be cautious about its 
lexercise. The statute itself has provided 
a safeguard in the shape of a time limit. 
Judicial decisions have also laid down 
certain principles which have to befborne 
in mind, and of these only a few may be 
'mentioned here : Courts, civil as well 
as criminal, exist for the protection of 
rights, and therefore the authority of a 
Magistrate should ordinarily be exercised 
in defence of rights rather than in their 
suppression ; when an order in suppres- 
sion of lawful rights have to be made it 
ought not to be made unless the Magis- 
trate considers that other action that he 
is competent to take is not likely to be 
leffcctive ; and the order, if made, should 
never be disproportionate to but should 
jalways be, as far as possible, commen- 
|surate with the exigencies of any parti- 
■cular situation. I am far from suggest- 
ing that there may not be cases when 
the Magistrate may feel called upon to 
restrain a person from the lawful exer- 
cise of his legal rights ; he is perfectly 
competent to take such a course under 
this section if, to quote the words of the 
section again : 

‘*in his opinion there is sufficient ground for 
proceeding under this section and immediate 
prevention or speedy remedy is desirable." 

The amondmont introduced by the Act 
jof 1923, by deleting sub-S. (3) from 
S. 43o which till then existed, has made 
tho order of the Magistrate open to revi- 
ision. This Court theroforo on the pro- 
•sent rules lias to consider whether the 
ipower whicli tho’[Sub-divisional Magis- 
jtirato undoubtedly has in this respect has 
[been rightly exercised ; or, in other 
words, whether there wore sufficient ma- 
terials which would justify him in mak- 
ing tho orders that he did. As a Court 
of revision this Court has to consider 
not merely the legality of the orders but 
their propriety as well : vide S, 435, 
Criminal P. C. As already stated, the 
Magistrate was not bound to maintain the 
rights of the parties, if the situation was 
such that such rights required to be sup- 
pressed or their exercise restrained for 
tlie time being. 

So far as the rights are concerned the 
law is perfectly well settled. In Bengal 
there is no such thing as a market fran- 
chise or the right to hold a market con- 
ferred by grant fiom the Crown, nor can 
such right be acquired by prescription,. 
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and the proprietor of an old haut there- 
fore has no monopoly or privilege which 
is entitled to protection and no immu- 
nity from competition : see Hem Chan^ 
dra Boy v. Eristo Chandra (l). In En- 
gland, notwithstanding the repeal of the- 
Combination Laws the idea of regarding, 
a conspiracy to impede the free course of 
trade as a criminal offence at Common^ 
law, which to some extent prevailed in 
the 18th century, continued to hold ita- 
ground, being regarded as a part of the 
more general principle that a conspiracy 
to injure, aimed at a specific person, could 
give rise to an action at the suit of the* 
injured party, even though the acts o£ 
the individual conspirators were neither 
criminal nor tortious : see Quinn v. Lea- 
tham (2) at p. 510 and the cases cited in 
the judgment of Lord Macnaghten in that 
case. In the more recent decision of the* 
House of Lords in the case of Sorrel v. 
Smith (3) which aimed at reconciling or 
explaining all the earlter decisions the fol- 
lowing proposition has been enunciated ; 

"A combination of two or more persons for the 
purpose of injuring a man in his trade is un- 
lawful, and if it results in damage to him, is 
actionable. If tho real purpose of tho combi- 
nation is not to injuro another, hut to forward 
or defeud tho trado of those who enter into it. 
then no wrong is committed .'and no action will 
lie although damage to another ensues, provided 
the purpose is not effected by illegal means. A 
threat to effect a purpose which is in itselC 
lawful gives no right to the person injured there- 
by." 

Tho question to bo considered is, do 
tho materials on which tho loarned 
Magistrate acted afford sufficient grounds 
within the meaning of the expression aa 
used in S. 114 of the Code. So far aa 
the order of 5th September 1932 is con- 
cerned these materials are the petitions 
of the two parties and the report of tho 
Deputy Magistrate Mr. Barua, that be 
had then before him. In this connoxioni 
a question has arisen as to whether it is 
competent for a Magistrate, who has toj 
make an order under S. 144 of the Code 
to depute another Magistrate to make] 
an inquiry and submit a report and then 
to act on the report so submitted. The] 
legislature not having defined the mate- 
rials on which the Magistrate may take 
action under S. 144 of tlio Code I think 
it must be held that the Magistrate 

lir879=T7''Cal 

1079. 

2. (1901) A C 495. 

3. (1025) A C 700:=94 L J Ch 347=133 L T 

370=41 T L R 529=69 S J 641. 


POBI COUUBS., OAI.CUTTA T. JOOBNDBA (Mukerji, J.) 



352 Calcutta Port Commks., Calcutta v. Jooendra (Mukerji, J.) 1933 


would 1)0 competent to act on any credi 
ble information that may be available or 
which ho may consider it proper to col- 
lect in any manner he chooses. So long 
'as he applies his mind to the materials 
which are before him or which he may 
care to gather and comes to his own con. 
elusion as to their sufTiciency or other- 
Viso, I do not think his action can he 
open to objection. It is true that so far 
as an order under Oh. 11 of the Code is 
concerned the legislature has not made 
any express provision for an inquiry by 
any other Magistrate, and it is also true 
that S. 118 of the Code makes the report 
■of an inquiry, held for the purposes of 
Oh. 12 only, usable as evidence in the 
•case. 

The provision in S. 118 evidently has 
been made in view of the inciuiry con- 
templated by sub-S. (1), S. 145 of the 
Code; and an omission of an express 
provision as to inquiry for the purposes 
•of Ch. 11 can, in my opinion, hardly be 
regarded as forbidding the Magistrate 
from having one made for the collection 
of materials, in order to enable him to 
form his own conclusions. I am pre- 
pared to agree with the contention that 
the Magistrate who is to make tlie order 
is not competont to delegate his func- 
tiens to some other Magistrate; but so 
long as the inquiry is limited to the pur- 
pose indicated above it cannot be said 
that there is any delegation in the real 
sense of tlio word. So far as the niato- 
riais themselves are concerned, 1 am 
clearly of opinion that they w^ore not 
sulficient. (After considering the ovi- 
dence, the judgment proceeded). They 
cannot, in my opinion, suflice, in view 
of the circumstances of this particular 
case, to justify an order of the kind 
that was made on 8th September 1932. 

It is true that there were allegations 
before the Subdivisioiial Magistrate, as 
^Iso before Mr. Barua, that there was 
■apprehension of a breach oHlie peace 
proceeding from the side of the Ohama- 
rias. ‘ But such allegations evidently 
wore not established. ThoSubdivisional 
Magistrate, as woald appear from the 
portion of his order quoted above, held 
that no case had been made out for ac- 
tion against them under S. 107. He 
added: 

"And it (i. 0 ., action undor S. 107) Beema to 
be unnecessary in view of the ordor undor 8. 14 1, 
Criminal P. 0., passed by me." 


Of course if anything had been proved 
show'iijg that it was the Chamarias or 
their men who were guilty of any unlaw, 
ful acts . it is hardly likely that the 
Magistrate would have thought of stop- 
ping the holding of the proposed haut, 
and not any action against them under 
S. 107 of the Code as the remedy. So 
far as the ordor of 12th September 1932 
is concerned, in addition to the mate- 
rials to which reference has already been 
made, there was the allegation about a 
stall. holder of Charaaria's haut having 
been roughly handled by somebody in- 
terested in the setting up of the new 
haut. As already stated this matter was 
referred to the Officer in charge of the 
Golabari Police Station for inquiry and 
report. This officer submitted his report 
on 10th September 1910, ami his en- 
dorsement on the petition forwarded to 
him shows that he lield the necessary 
inquiry. Curiously enough his report of 
that date does not refer to tliiwS incidenti 
at all, and in his evidence he says: 

I never saw the man who made tho com- 
plaiat. 1 hoard of tho incidonfc of tho 0th." 

The entry which is said to have been 
made in tho pulitjo diary as regards this 
incident was not proved before the 
Court, nor was the oificer who recorded 
it produced (or examination. Before us 
it is said that the complainant stall- 
holder has been gained over, and no reli- 
ance is any longer placed on this inci- 
dent. The only other material which 
has any bearing on the ordor of 12th 
September 1932 iwS tho police report of 
10th September 1932 which contains no 
facts beyond a sta;tomont of the circum- 
stances wliich had weighed with tho 
Subdivisional Magistrate in making his 
order of Gth September 1932. I should 
not omit to refer to the fact, upon which 
very groat reliance has been jdaced in 
support of the order, namely, that tho 
Subdivisional Magistrate had himself 
visited the now haut when it was being 
held on the Gth. No doubt his opinion 
formed on the spot is not a thing to he 
lightly passed over. But it should be 
remembered that it was the new haut 
that he visited where any disturbance 
of it was to take place at all, could take 
place only at the instance of the men of 
the Chamarias, and further that in point 
of fact there was no disturbance in that 
haut dt all. Nor should it bo forgotten 
that in the order that he recorded on 
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that day, no facts were mentioned which 
could form the basis of an order under 
S. Id l, Criminal F..C., and on the other 
hand he cancelled the injunction he had 
ordered for the day, and w’aited for a 
liolice report to see whether any further 
action should he taken. 1 am unable to 
hold that there were any materials sufli- 
cient for the purposes of the order of 
12th September 1932. 

In the view that I take of the merits 
I do not consider it necessary to deal in 
detail with the other grounds that have 
been urged against the latter order. 
But [ think 1 should content niysolf 
with ohsorviug that if action under 
S. 141 of the Code was justified, it was 
quite open to the Magistrate to make 
the order upon the two petitioners in 
revision. Case No. 907, notwithstanding 
anything contained in tho Calcutta Fort 
Act, if In point of fact it was found, as 
it has been found, that they were persons 
wild were jiiding in tho setting up of the 
hr lit. Til my opinion tlio materials on 
tho vccoi’d were not sufficient to justify 
tho orders complained of and the orders 
tihorefors must he sot aside. Tho rules 
are accordingly inado nhsolute and the 
ui ders against which tliey are directed 
are hereby set aside. Tt will bo openjio 
tho learned Suhdi visional Magistrate to 
take such other preventive action against 
the parties or any of them, should ho 
-consider sucli action necessary and justi- 
fied upon tho materials that he may 
have before liiin. And in this connexion 
wo desire to invite his attention to the 
suggestion made by tho learned Sessions 
Judge in this matter in liis order of 23fd 
September 1932. 

Patterson, 7. — I agree. 

K.s. Rules 7nade absolute, 
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PANCKPIIH’.K and FATTEJtSON, JJ. 

Boymlcesh Chatter ji and another — Ac- 
cused— Petitioners. 

V. 

Kmperor — Opposite Party. 

Criminal Bevn. No. 408 of 1932, De- 
cided on 29th November 1932, from order 
of 1st Glass Magistrate, Barrackpur. 

(a) Police Act (1861), S. 30 (2)~Notice 
requiring conveners to apply for license 
whether valid {Quaere). 

Quaere — Whethor a notice under S. 30, sub* 
8. (2) requiring conveners, coUeciors,. directors, 
promoters of assemblieR or processions of five or 
more men in the jurisdiction of a particular 
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police station to apply to Assistantt Superinten- 
dent of Police for alicense for such assemblies or 
processions is valid? [P 858 C 2] 

^ (b) Police Act (1861), Ss. 34 and 30 (2)— 
Ordinary members of procession cannot be 
convicted under S. 30 (2)— Mere fact that 
they headed procession and were garlanded 
is not sufficient. 

Persons can only be properly convicted under 
S. 32 if it is established that they werodiraotorl 
or promoters of a procession and were as such 
under an obligation to apply for a license for it. 
It they were merely ordinary members of the 
processions, S. 80, sub-S. (2) does not apply to 
them. The mere fact that they were at the head 
of the procession and wearing garlands is not 
suflicieut. [P 35i C 1] 

P. G, Chatter jee and Uma Sankar 
Snrkar--ior Petitioners. 

D. N. Dhattacharji — for the Crown. 

Order . — It appears to us that this rule 
must be made absolute upon at least one 
of the grounds on whicli it was issued. 
That ground is ground No. 1 and is to 
the efi'ect that in the absence of a find- 
ing by tho Magistrate that the peti- 
tioners W'ere convjsning or oollecting the 
assembly, or directing or promoting the 
procession, the conviction is fit to be sot 
aside. By 8. 32, Police Act of 1861, a 
person opposing or not obeying orders 
issued under various sections of which 
S. 30 is one is liable on conviction to a 
fine not exceeding Hs. 200. By S. 30, 
the District Superintendent of Police 
may, if certain preliminary conditions 
are satisfied, require by general or spe- 
cial notice that the persons convening 
or collecting certain assemblies or direct- 
ing or promoting certain processions 
shall apply for a license. It is obvious 
that the purpose of the section is to give 
the police control of persons who orga- 
nize or take charge of processions by re- 
quiring them to apply for a license. No 
punishment is prescribed by the Act for 
those taking part in a procession for 
which no license has been granted or ap- 
plied for. It is clear on the evidence 
that in tliis case there was a procession 
in Baranagore on 20th October 1931. On 
14th October 1931 the Assistant Super- 
intendent of Police, Barrackpore, bad; 
issued a notice under S. 30, sub-S. (2} 
requiring, conveners, collectors, directors, 
promoters of assemblies or processions 
of five or more men in tho jurisdiction 
of the Baranagore Police Station tc 
apply to him for a license for such as-i 
semblies or processions. 

We assume, though it is by no means 
free from doubt, that the notice in the 
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form in which it was given is a valid 
notice and within the powers of the 
Assistant Superintendent of Police as 
conferred by sub-S. (2). It is clear to us 
that the petitioners can only be properly 
convicted if it is established that they 
were directors or promoters of the pro- 
cession of 20th October and were as such 
!under an obligation to apply for a license 
for it. [f they were merely ordinary 
members of the processions. S. 30, 
sub-S. (2) does not apply to them. There 
,is no finding by the Magistrate that they 
were such directors or promoters. 

The only evidence on the record which 
by a stretch of imagination can bo said 
to bear on this point is that the peti- 
tioners were at tho head of the procos- 
sion and were wearing garlands. It does 
not appear that they alone among the 
processionists were garlanded. But even 
|if there wore evidence to that effect we 
-are of opinion that there was not suifi- 
jcient eviden/ze to justify the Magistrate 
jin arriving at the finding that the peti- 
jtioners were directors or promoters of 
the procession in question. As I have 
pointed out he has in fact come to no find- 
ing upon the point. The evidence being 
such as I have described we do not 
think that any useful purpose will be 
served by ordering a retrial. Wo make 
the rule absolute, set aside the convic. 
tioD and sentence and direct that the 
fin^s, if paid, be refunded. 

R.K, Conviction set aside. 

A. I. R. 1933 Calcutta 354 

Eankin, C.J. and Costello. J. 
Sudhindra Kumar Boy and another — 
Accused — Appellants. 

V. 

Emperor— Opppsite Party. 

Criminal Appeal No. 439 of 1932, De- 
cided on 9th December 1932, 

(a) Ordinance (11 of 1931), S. 34 — Scope. 
It is reasonably clear that ibe oommitoient 

stage is not included by the phrase "for which 
he was being tried at tho promulgation of this 
Ordinance." In a case tried by the Se-ssions 
Judge toe trial does not begin until after the 
order of commitment has been zAado. 

[P 865 C 21 

(b) Ordinance (11 of 1931), S 34 - "For 
which he was being tried, " meaning ex- 
plained. 

Trials which were begun after the Ordinance 
had been passed are not put in the same position 
as tho trials mentioned in the opening language 
of S. 34. There would be no point in making a 
special e\ception for the trials proceeding at the 
^imeofthe promulgation of this Ordinance, if 


no trial once commenced could be interfered 
with by operation of any order made under 
S. 80. The correct way of applying the phrase 
"for which he was being tried" would be to ask 
oneself whether, tho proceedings indicated by 
S. 271, Crinfinal P. 0., had been commenced or 
not. [P 867 C 1, 2] 

(c) Penal Code (1860), S. 307 — Persona 
pursued by constables turning round and 
firing at them — Offence under S. 307 ia 
committed. 

AVhere certain persons who are clearly in fear 
of being apprehended by the police and find that 
they are being followed, turn round and fire at 
the constables, they commit an ofTcnco under 
S. 307. The circumstance that they did not 
succeed in hitting anybody is no reason for 
supposing that tho cartridges were blank. Nor 
is the fsict that they did not hit anybody or 
that the bullets wore not found ia material 

[P 368 0 11 

Santosh Kumar Basu, Badhica Ban^ 
jan Guha ami Bornendra Chandra Boy 
— for Appellants. 

Khundkar and Anil Cha^idra Boy 
Chowdhury — for the Crown. 

Bankin, G, J . — In this case the two 
appellants before us wore put on their 
trial before a Special ^lagistrate ap- 
pointed under Ordinance 11 of 1931 on 
charges under S. 307,I.P. C., and Cl (e), 
S. 19, Arras Act. The case against the 
two accused is this: On 13th October 
1930 at a certain ferry ghat in «lanjalpur 
the complainant with another constable 
saw four men getting into a boat. They 
went down there and endeavoured to 
follow them. Thereupon the four men 
went up. Each of the two accused was 
among those four and each of them when 
ho got to the top of tho ferry ghat and 
saw that they wore being followed by 
the complainant and his companion fired 
a revolver — one shot each from the top 
of the ferry ghat at their pursuers. The 
other two men ran away and these two 
men* ran off after firing and were followed. 
They again fired in the course of the 
chase and the firing is said to have been 
made by putting their hands behind 
them— whatever it may mean. It ap- 
pears also that the complainant had a 
revolver and fired some shots. No bul- 
lets were however found and nobody was 
hit. The Magistrate came to the conclu- 
sion that both tho charges had been 
proved against both the accused and he 
convicted them and sentenced each of 
them to four years' rigorous imprison- 
ment under S. 307, I.P.C., and to a fur- 
ther year's rigorous imprisonment under 
S. 19 (e), Arms Act. On this appeal, Mr. 

S. K. Basu for both the appellants has 
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contended before us, first, that there is 
an objection to the jurisdiction of the 
trying Magistrate; and, secondly, that 
the identification of the two accused 
before us as the persons who had fired is 
unsatisfactory. He has taken a third 
point also to the elTect that, if the evi- 
deuce against the accused is believed, the 
elements necessary to make out an offence 
under S. 307, I. P.C., are not sufficiently 
proved. 

We have, first of all, to examine the 
objection as to jurisdiction. The form 
in which that objection was first taken 
before us was this: By S. 34, Ordinance 
11 of 1931, it is provided that: 

“No direction shall bo made under S. 30 for 
the trial of any 'person by a Special Magistrate 
for an offence for which ho was being tried at 
the promulgation of this Ordinance before any 
Court.” 

The date of the promulgation of this 
Oidinanco was the last day of November 
1931. It was said by Mr. S. K. Baau 
that in this case the accused wore ar- 
rested on Hth November 1930, that they 
were put before a Magistrate and tho 
usual inquiry held, and that it resulted 
in their commitment to the Sessions on 
11th July 1931. Thereafter, certain bail 
applications wore made and rejected by 
tho Sessions Judge. On 19th September 
1931, the case was transferred to the 
Fourth Additional Sessions Judge and, 
in November, certain applications for 
classification having been made to this 
learned Judge, and having been rejected, 
tho case came on before him for trial on 
18th January 1932. The accused were 
called upon to plead and they pleaded 
not guilty. Tho learned Sessions Judge 
began empanelling the jurors but, owing 
to certain challenges having exhausted 
the number of jurors present, the jurors 
were not able to be empanelled on that 
date. Consequently, the hearing was 
adjourned till Ist March 1932. On 28th 
April 1932 the direction of tho Local 
Government was made purporting to be 
under S. 30, Ordinance II of 1931. In 
these circumstances, Mr. Basu contended, 
first of all, that although the case was 
not taken up by the Sessions Judge until 
18tb January 1932, for trial under S.271, 
Criminal P. C., nevertheless the phrase 
in B. 34 of the Ordinance *'for which he 
was being tried” was a phrase which 
would include the commitment proceed- 
ings, the stage of inquiry prior to the 
commitment, and therefore this case 
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could be brought directly within the 
opening words of S. 34. I am of opinion 
that it is reasonably clear that tho com- 
mitment stage is not included by the 
phrase *'for which he was being tried at] 
the promulgation of this Ordinance.”. 
The trial had not begun until after the{ 
order of commitment had been made,, 
the Sessions Court not having seisin of 
the case. In my judgment that point 
in that form cannot bo made good. 

The second, and I think the more 
fundamental form of objection as to 
jurisdiction is this : It is said that, in 
any event, on 18th January 1932 the 
accused were being tried when they were 
called upon to plead and their plea was 
recorded. Tho mere fact that the case 
had to bo adjourned in order that the 
jury might be empanelled was an acci- 
dent which does not entitle any one to 
say that the trial had not commenced. 
The Sessions Judge had cofnmenced the 
proceedings by taking the steps indi- 
cated by S. 271, Criminal P. 0. That 
being so, the argument is that there was 
no power under the Ordinance to direct 
a trial by a Special Magistrate, if at the 
time of that direction the accused per- 
sons were already on trial for the same 
offence. We have to consider carefully 
the meaning and effect of Ss. 30 and 34 
of this Ordinance. It will be observed 
that, if S. 30 be taken by itself, in a case 
where the Local Government is of opin- 
ion that there are reasonable grounds 
before them to think that certain per. 
sons have committed a scheduled ofTenco 
or an offence punishable under the Ordi- 
nance the section says that it '‘may by 
order in writing direct that such person 
shall be tried by a Special Magistrate.**’ 
So far, no attention seems to be paid to 
the circumstance that the accused may 
already be on trial or that an inquiry 
may be in progress in connexion with 
the same offence. The matter is put 
simply as if the Local Government has 
come to a certain conclusion and directs 
a trial to be h.eld by a Special Magistrate 
for a particular offence 'When we come 
to 8. 34 we see that the saving for per- 
sons who are already on their trial is a 
saving confined to those persons who 
were being tried on the date of tho pro- 
mulgation of the Ordinance and this 
provision has a marked negative value 
and would not seem to put such persons 
on the same footing as persons who later 


SUDHINDHA V. EmpeboB; (Rankin, C. J.) 



356 Calcutta SuDHif^DRA v. Emperor (Bankin, C. J.) 1933 


on were on trial before an ordinary Court 
. at the time when the direction of the 
: Local Government was made. If we 
' carefully study S. 34, we find that hav- 
in;^ given a direction that the existing 
trials are not to be interfered with — by 
existing trials I mean the trials that 
' Wore in progress on the date of the pro- 
mulgation of the Ordinance — the section 
goes bn to say that: 

'^saveas aforesaid, a direction under either of 
the said sections may be made in respect of any 
person accused of a scheduled offence." 

If therefore it is legitimate to stop 
there, it would seem that that provision 
authorizes such direction except in 
the cases excluded by the opening 
words of the section. But the conclud- 
ing phrase of the section — “whether 
such offence was committed before or after 
the promulgation of this Ordinance** — 
trenches upon a different matter. That 
is intended to make it clear that the 
date of the offence has nothing to do 
with the applicability of the present 
procedure. It is contended by Mr. Basu 
that the main feature and purpose of 
S. 34 is to make it clear that an offenco, 
although committed before the pro- 
mulgation of this Ordinance, may be 
dealt with by the special procedure. 
Mr. Basu suggests that, as the Ijocal 
Government prior to the promulgation 
of the Ordinance would have had no op< 
portunity of considering whether a 
special procedure was desirable or not, 
it might have been contended consis- 
tently with the general idea that no 
existing trial was at any time to be dis- 
turbed, that there was a special reason 
for disturbing an existing trial if it was 
in progress on the date of the promulga- 
tion of the Ordinance and that the open- 
ing words of S. 34 are intended “ex 
abundant! cautela” to negative such 
contention. For this reason he says 
that we are not to draw any inference 
from the opening words to the effect 
that trials which were not in* existence 
at the promulgation of the Ordinance 
were not to be interfered with. 

It seems to me that that is a very 
difficult construction to put upon S. 34. 
If we consider the course of legislation 
leading up to this section, Mr. Basu's 
view becomes even more difficult to 
maintain. By the Criminal Law Amend- 
ment Act of 1908, S. 2, a scheme was 
in’ovided by which certain offences were 


to bo tried before a Special Bench of 'the 
High Court and the procedure was that 
where the Magistrate had taken cogni- 
zance of any offence specified in the 
schedule the Local Government could 
make an order which would attract the 
special provisions of the Act. By sub- 
S. (2) it was provided that: 

**no order shall be so^de in any case in which 
an order of commitment to the High Court cr 
Court of Session has been made under the Cri- 
minal Procedure Code, 18U8; but save as afore- 
said, an order may bo made in respect of any 
offence whether committed before or after the 
commencement of this Act." 

That appears to be the original of the 
provision which was afterwards repeated 
in the Ordinance of 1931. Uuder the 
Act of 1908 the making of an order of 
commitment whether to the High Court 
or to the Court of Session was to- put an 
end to the power of the Local Govern- 
ment to apply the special procedure and 
w'O know that the procedure was to be 
applied incases where the Magistrate had 
taken cognizance of the offence. It 
would seem tlieroforo tliat unless there 
was an order of commitment that provi- 
sion would apply oven although the trial 
before the Magistrate was proceeding. 
The next time this provision was made 
was by the Bengal Criminal Law Amend- 
ment Act of 1925, which was made by 
the Governor of Bengal under the spe- 
cial power conferred by S. 72, Cl. (E), 
Government of India Act. There by 
S. 3 it was provided: 

“(1) The Local (rovcrnnicnt may l)y order in 
writing direct that any person accused of any 
offenco specified in Sch. 1 shall bo tried by com- 
missionors appointed under this Act; and (2) no 
order under sub-S. (1) shall be made in respect 
of or bo deemed to include any person who has 
bceu committed under the Code for trial before 
a High Court; but save as aforesaid an order 
uuder the subsection may be made in ]^espoct 
of or may include any person accused of cany 
offence specified in Sch. 1 whether such offence 
was committed before or after the commence- 
ment of this Act." 

It is clear enough therefore that the 
making of an order of commitment to 
Sessions was not enough to prevent 
the Local Government under this Act 
from applying the special procedure, 
though an order of commitment for trial 
before the High Court would of itself 
bar the application of the special pro- 
cedure. The reason no doubt was that 
it was not thought that the competency 
of the local legislature would extend 
to an interference with cases pending 
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before the High Court. The Ordinance 
with which we are now cnncerned how- 
ever is an Ordinance made by the 
Governor-General exercising powers 
which are identical with those of the 
Central Legislature. It has not there- 
fore been thought necessary to make 
any discrimination between trials at the 
Session and trials before the High Court 
on commitment, and the-saving which is 
made by S. 34 is confined to trials that 
were in progress on the date of the pro- 
mulgation of the Ordinance. But with 
that exception it is said that a direction 
may be made in respect of any person 
accused of any scheduled oiTcnce. Tt 
seems to Qje impossible therefore to say 
that trials which were begun after the 
Ordinance had been passed were put in 
tlio same position as the trials men- 
tioned in tho opening language of S. 34. 
There Would be no point in making a 
special exception for the trials proceed- 
ing at the tiino of tho promulgation of 
this Ordinance, if no trial once com- 
menced could be interfered with by tho 
operation of any order undo under 
S. 30. Tho Bengal Suppression of Ter- 
rorist Outrages Act (12 of 1932) repeats 
in 8. 29 tho same language as S. 34, 
Ordinance 11 of 1931, which is now be- 
fore us. It is indeed a very largo power 
that is given to the Local Government 
in this way. If an order is to have the 
operation of bringing to an end a trial 
that is already in progress, no doubt 
such a power as that would be readily 
liable to the greatest abuse. On the 
other hand, so far as trials before a 
Magistrate are concerned, I think it was 
early found necessary to eliminate al- 
together the idea that tho special pro- 
codure is inapplicable whenever the 
trial before the Magistrate has begun. 

It is very dillicult to say at what 
stage — apart from the very earliest 
stage — trial docs begin before a Magis- 
trate. There is some ground for argu- 
ing that tho moment the Magistrate 
takes cognizance of the offence tho trial 
commences. On the other hand', people 
may argue that in a warrant case not 
until the charge is framed can the trial 
be said to have begun. It has to bo 
remembered that in many proceedings 
before a Magistrate the position is that 
the Magistrate makes up his mind at a 
late stage either to deal with the case 
himself or to make an order of eommit- 
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ment: S. 347, Criminal P. C. When he 
does, in fact, make an order of commit- 
ment, then, of course, tho magisterial 
proceedings are mere enquiry He does 
not known in many cases until towards 
the end whether the order is to be made 
or not; and I think it has been foupd^ 
impossible to exercise the power of ap-‘ 
plying the special procedure under a 
limitation of that power — never to in^ 
terfere with an existing trial. As each 
of the enactments to which I have re- 
ferred, namely of 1908, 1925 and 1931, 
have been made, the liberty given to 
tho Local Government seems to have 
been made wider and when finally, in 
S. 34, Ordinance 11 of 1931, we find an 
express saving for those trials which 
were in existence on 30th November 
1931, I do not think it possible as a 
matter of construction to say that an 
order under S. 30 is bad merely because 
it interferes with a trial begun subse- 
quent to 30th November 1931. 1 think 
were it necessary to decide the matteri 
that the correct way of applying tho 
phrase ‘‘for which he was being tried" 
would be to ask oneself whether, the, 
proceedings indicated by S. 271, Cri- 
minal P C., had been commenced or not. 
But in the present case, the order of thej 
Local Government was made before the 
trial in the narrower sense had com- 
menced, that is to say, the jury had not 
been empanelled, the prosecution case 
had not been opened and no evidence 
had been taken. This second form of 
objection to the jurisdiction fails and 
should be overruled. 

On the facts, I am of opinion that the 
Special Magistrate's judgment should be 
confirmed. He points out that the evi- 
dence of identification is given by no 
less than four persons and he points out 
that this has been corroborated and. 
amply corroborated by the circum- 
stance that tho complainant mentioned 
tho names of both the accused as his 
assailants immediately after the occur- 
rence. I have no doubt therefore that 
on the question of identification the 
Special Magistrate's judgment is correct. 

Upon the question whether it is suffi- 
ciently proved that all the elements of 
S. 307, I. P. C., are present in this case, 

I think there is no difficulty. Certain 
persons are clearly in fear' of being ap- 
prehended by the police. When they 
find that they are being followed they 
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turn round and fire at the constables. 
In these circumstances it is a very 
|great strain on one’s imagination to 
suppose that they were using reYolvers 
loaded with blank cartridges when there 
is no evidence to indicate that they 
jwere so doing. The circumstance that 
ithey did not succeed in hitting any- 
body is no reason for supposing that the 
cartridges were blank. The question 
whether there was any smoke or not is 
not material for the purpose of the pre- 
sent question. We Lave it that the per- 
jsonB turned round and deliberately fired, 
Ithough they did not hit anybody. That 
is no reason for supposing that they 
Iwere not attempting to hit; it is much 
more likely that they wanted to hit. I 
'am not impressed by the argument that 
because the bullets have not been found 
we ought to assume that no case nas 
been made out under S. 307, 1. F. C. As 
regards the sentences, I regard them to 
be light and I see no reason to interfere 
with them. This appeal therefore must 
be dismissed. 

Costello, J. — I am of the same opinion. 

V.S. Appeal dismissed. 
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Pearson and Patterson, JJ. 

Nutbehari Sarkar — Complainant — 
Petitioner. 

V. 

Saroda Prosad Choiodhury and another 
— Accused— Opposite Party. 

Criminal Bevn. No. 651 of 1932, Deci- 
ded on 15th February 1933. 

Criminal P. C. (1898), S. 258 — Warrant 
case — Charges framed— Parties not appear- 
ing on adjourned date — Magistrate cannot 
act under S. 258. 

la a warrant case, some of the witnesses were 
examined and charges were framed and the case 
was adjourned to a particular date. On that 
day the parties did not appear and the Magi- 
strate thinking that the proposed compromise 
might have materialized dealt with the case 
under S. 258, Criminal P. C., and recorded an 
acquittal : 

Held : that he had no right to' do so as 
charges had already been framed and that the 
acquittal order should be set aside, [P 358 0 2] 

Jitendra Mohan Banerjee and Nirmal 
Kumar Sew— for Petitioner. 

JoyOopal Ghose — for Opposite Par- 
ties. , 

Pearson, J , — This was a warrant case 
before the Magistrate. Sammons was 
issued under S. 323, 1. P. C. Some of 
the witnesses were examined and charges 
framed. The case was ultimately ad- 


journed till 28th June 1932. In the 
meantime it appears that certain nego- 
tiations for settlement had been going 
on, which had previously been brought 
to the notice of the Magistrate. On that 
particular day 28th June, when the case 
was called on, the parties did not ap-, 
pear and the Magistrate thought that it| 
was due to the fact that tho settlement 
had materialized and that the parties 
had made up their differences. Accord- 
ingly, he dealt with the case under 
S. 258, Criminal P. C., and recorded an 
order of acquittal. Strictly speaking, 
there is no doubt that this order can- 
not be justified. The mere fact of the| 
absence of the accused or complainant 
would not warrant an order of this kind 
to be made. The learned District Ma- 
gistrate with reference to the present 
rule says that ho is not in a position to 
support the order of acquittal and the 
trying Magistrate would fain have sot 
aside his order at a later stage in the 
day had he found himself able to do so. 
I think it is clear that the order that he 
did make was wrong. He could not 
have acted under S. 258, Criminal P. C., 
because charges had already been framed. 

In the events that have happoned it 
turns out that tho Magistrate had no 
right to pass this order in the manner 
that he did. The rule is accordingly, 
made absolute and the order complained 
of is set aside. The trial will bo pro- 
ceeded with on that footing. 

K.S. Order set aside. 
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Bankin. 0. J. AND Ameer Alt, J. 
Soleman Bibi — Applicant. 

* v. 

E. 1. By. — Opposite Party. 

Civil Eef. No. 9 of 1932, Decided on 
7th February 1933, made by Commis- 
sioner for Workmen’s Compensation, 
Bengal, D/- 20th July 1932. 

^(a) Workmen's Compensation Act (1923), 
S. 2 (1) (d) — “Unmarried daughter" includes 
“widowed daughter." , . , ^ 

Words “ unmarried daughter" in S. 2 (1) (d), 
Workmen’s Compensation Act, includes a 
widowed daughter who was being maintained 
by her father during his lifetime. Meaning of 
word “unmarried" discussed \ A I B 1932 
Lah 1, Bel on. [P 859 0 1 ; P 861 0 1] 

(b) Workmen’s Compensation Act (1923), 
S. 2 (1) (d) — “Dependants" — Interpretation. 

As the legislature has sought to give the conno- 
tation of the word “dependants" in 8. 2 (1) (d) 
by setting out descriptions of certain relatives, 
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if ooe of those deRcriptions is uncortaio. it is 
relevant to consider who according to the 
ordinary notions of the people are regarded as 
“dcDcndaiita.*' [P 359 0 1, 2] 

(cj Interpretation of Statutes — Rules re- 
garding construction of word stated. 

Words may and normally should be construed 
in tbelr popular sense ; it is also uecesRary that 
they should be construed so as to advance the 
remedy provided by the Act. [P 860 C 2] 

Phanindra Kumar Sanyal — for Appli- 
cant. 

Brahmacharai and Sudhir Kumar 
Kastgir — for Opposite Party. 

Ameer Ali, J. — This is a reference 
under S. 27, Workmen's Compensation 
Act, by the Commissioner for Bengal. 
The question referred is as to the moaning 
of the expression "unmarried daughter" 
in S. 2 (0 (H) of the Act. The applicant 
is the daughter of the deceased work- 
man; she is a widow and it is not dis- 
puted tAat she lived with and was main- 
tained by her father during widowhood 
for about eight years. She was at the 
date of the death of her father his only 
[relative. Before the Commissioner the 
•applicant relied upon the case of Moti 
Bai V. N. W. By. (1) in which it was 
held that the expression "unmarried 
•sister" included widowed sister. The 
learned Commissioner had certain doubts 
as to the correctness of that decision and 
at the request of both parties to the pro- 
ceeding he has referred the question to 
this Court in a careful and well-con- 
sidered letter of reference dated 20th 
July 1032. The Commissioner’s two 
main reasons for questioning the correct- 
ness of the decision referred to are ex- 
pressed by him at the end of bis letter 
of reference as follows: 

“First I fiud great difficulty in holding that 
discu.s^iona of the construction of scttlem'mts 
and wills were in pari materia, [ho refers to the 
English authorities which formed the basis of 
the decision in Moti andsecondly, 

thsre being no element of de facto dependency in 
the detlnitiou in the Act, the observations at 
p. 232 (o/ 13 Lah.) Moti Bai's case (1) appear 
to me to introduce an extraneous factor into 
the discussion.’* 

With both these observations I agree 
subject to this, that I do not read the 
remarks at p. 232 as meaning that 
the applicant's claim was adjudged or 
jawarded on the basis of de facto depen- 
jdency. I read them as meaning that 
where the legislature has sought to give 
the connotation of the word "depen- 
dant^" by sotfcmg out dejicr^ptions of 
~{l) A 'i' R ‘1932 “Lah“l=T3 Lah''228==V34 
I C 103. 


I. By.- (Ameer Ali, J.) Calcutta 359 

certain relatives, and one of those dos-| 
criptions is uncertain, it is relevant tO| 
consider who according to the ordinary! 
notions of the people as regarded as 
"dependants," 

With regard to the meaning of the 
word "unmarried" the learned Commia- 
Bioner expresses his own view at the end 
of Gl. 3 and the beginning of Cl. 4 of the 
letter of reference as follows: (l) that 
the word “unmarried" has a primary 
and a secondary significance; (2) that in 
its primary or ordinary signification the 
word "unmarried means ‘never having 
been married" ; and (3) that the appli- 
cation of the secondary meaning of the 
word unmarried is entirely a matter of 
context and circumstances. These propo- 
sitions he founds upon a reference to the 
dictionary and his reading of the English 
authorities to which he had access. 

With regard to the dictionary mean- 
ing of the word I am however of opinion 
that the view talcen by the learned 
Commissioner is not correct. In all the 
general dictionaries to which I have re- 
ferred-^Murray's Dictionary, Johnson's 
Dictionary and some of the later ones — 
the meaning given is as "not married" 
or "single" and another meaning given 
is as "never having been marrriecl." On 
the other hand in Stroude's Judicial 
Dictionary, which of course is based upon 
legal decisions, there is a definite divi- 
sion into primary and secondary mean- 
ings— the primary meaning being given 
as "never having been* married." 

For a discussion of the authorities and 
the circumstances under which the Courts 
have held one or other meaning to apply 
reference may be made to three passages 
in Jarman on Will8,Edn.7, respectively, 
at pp. 589, 1251 and 1597. I propose to 
refer to certain of the cases cited in order 
of date. 

In Moherhj v. Strode (2), "never mar- 
ried” is said to be "the common and 
usual meaning in a will" and again as 
"the common acceptation of it in lan- 
guage." At p, 454 there is a reference 
to the Statute 3 Will and Mary Ch. 11, 

S. 7 fa Poor Law Act) where "unmarried" 
is used as not married at the time. In 
Maugham v. Vincent (3), at p. 331, 
"never married" is referred to as "the 
common use of the word, but not "ne- 
oessarily the meaning"; "strictly speak- 
2. (1797) 3 Ves Jr 460. 

8. (lS-10) 9 Xi J Gh 329=1 Jur 452. 
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ing it; would mean not being in a state 
of marriage or otherwise “discoverto".'* 
In Clarke v. Colls (4), (a report which 
was not available to the Commissioner) 
at p. 612 it is said that the expression 
''may without violence of language mean 
either/' and at p. G15 it is referred to as 
"capable of two constructions” ..... 
"the context must determine.” 

The argument in that case was based 
not upon primary and secondary mean- 
ing, but upon redundancy. In Day v. 
Barnard (5), at p. 221, it is said that the 
word "unmarried popularly and most 
frequently means never married,” but 
"the popular sense is not the gramma- 
tical ■ or dictionary sense.” That it is a 
word therefore which has "a flexible 
meaning.” Tn Dalrymple v. Hall (6), 
at p. 7 16, it is stated that the ordinary 
meaning is "never married;” and in the 
result the Judge decided that as thore 
was no context to indicate the meaning 
of the word "unmarried” he would attri- 
bute to it the ordinary meaning "with- 
out ever having been married.” In lie. 
Sergeant (7) at p. 576 it was stated that 
the "primary and natural sense” is 
^‘never married” and that if the instru- 
ment is colourless it would be construed 
in that sense. Lastly in Blundell v. De 
Falbs (8), at p. 577, it is stated that 
"never married” is "the first of the 
meanings, the more ordinary and the more 
usual,” but that it is "a very flexible 
word and is constantly used in ordinary 
life in each of the two meanings.” 

I would therefore prefer to state the 
result of the authorities as to the mean- 
ing of the word as follows: (l) Tliat the 
dictionary or grammatical sense of the 
word is not married; (2) that the popular 
and more usual sense is never having 
been married; (3) that the word is com- 
monly used in either sense and is there- 
fore a "flexible” or equivocal term; 
(4) that for this reasfonthe meaning must 
in all cases be discovered from the con- 
text, ■•(5) that in the case of deeds and 
wills where there is no context, whore 
the document is completely colourless, 
the popular sense willusually be adopted 

4. (1861) 9 H L C 601. 

5. so L J Ch 920=1 Dr & Sm 351=9 
W R 1S6=;4 L T 637. 

G. (18S1) 16 ChD 716=60 L J Ch 302=29 
W R 421. 

7. (IS-iS) 26 Ch D 675=64 LJCh 169=32 
W R 9R7. 

8. (1889) 57 L J Ch 676=58 L T 621.” 


In other words I think it is putting it 
too high to say that in all oases there is 
a primary meaning and a secondary 
meaning that the first is the rule and 
the second is the exception. With re- 
gard to the special rules for the con- 
struction of Statutes one rule is that 
words may and normally should be 
construed in their popular sense: see 
Maxwell, Edn. 7, p. 47. There is how- 
ever another rule that words should be 
construed so as to advance the remedy 
provided by the Act: see p. 59 and the 
following. Tho two cases illustrative of 
this rule which have some topical con- 
nexion with the present case are 
V. Davis (9), wliove in a Statute, relating 
to another matter altogether, single 
woman” was construed so as to include 
as a married woman living jLi)aib from 
her husband. In King v. Inh^bitanU^ 
of Wuniondham (10), a case which arose 
out of tho Poor Law Statute 1 have re- 
foired to, "single and nnmarried” jn an 
"examination” was interpreted as never 
having been inarriod,” tlio converse case. 
With regard to the context of the word 
in tho present case tho view taken by 
the Commissioner is expressed on tlie 
last page of tho letter of reference as 
follows in the following manner: 

“The words in the dofiiiition coristitiite in- 
clusive list of all tho nearer relatives; on mar- 
riage a daughter ac(]uiios a new relationship 
* * * and I see nothing in the definition of de- 
pendants to ■warrant a suppoi^iLioii that on tho 
death of her hUhband she rosutucs tho rnginal 
relationship." 

The comment which occurs to me 3S 
as follows: a daugliter undoubtedly 
acquires a new relationship on marriage. 
She does not however lo.s 0 the old re- 
lationship; she remains a daughter. Once 
a daughter always a daughter: qxi^a 
relationship she is a daughter before,^ 
during and after marriage. On the other 
hand the legislature has attached a 
qualification or condition that in order 
to participate a female child must not 
only be a daughter, but she must be an 
"unmarried” daughter. The question is 

what is the meaning of that qualification. 

Does it exclude daughters once, but no 
longer, married? I think not. It appears 
to me that the important portion of the 
context to read in connexion with tho 
definition is the operative part of S. 8 

9 (1901) B 118=70 L a K B 38=49 W B 
' 136=63 L T 412=66 J P 89. 

10. (1841) 2 Q B 641. 
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which provides for one payment to be 
distributed at a special time or period — ‘ 
the death of the employee — among parti- 
cular persons. According to the English 
authorities and also I think in common 
conversation, when “unmarried** forms a 
qualification in the description of a per. 
son who is to receive a sum of money at 
a definite time or period, the meaning 
"not married’* appears to bo appropriate: 
SCO Leshingham Trust 21 Cli, D. 703 
and Jarman on Wills in particular at 
jp. 1252. For these reasons E agree with 
|tho decision in 13 Lali. 228 (l) and con- 
istrua the expression "unmarried <^aiigh- 
|ter” in S. 2, i (d) of the Act ris includ- 
ing widowed daugliter. 

Uanlxin, C, J . — 1 agree and E would 
only add that, in my judgment, while it 
is quite true that the dc.jnition of do- 
penderfcy is made by the statute by a 
list of certain relatives, it is (luite clear 
that in tlio case of a dau,:d^ter the mere 
relationsiiij) to tl.e woiknian was not ro- 
gai’ded as itself a siifllciont tost. The 
statute lias hy s)ioaking uf "unmarried 
daughter” introduced an olori ent extra- 
neous to the more qucation of relation- 
ship to the workman and 1 think it is 
legitimate in considering the elTect of 
the word ‘unmarried” in such a case as 
that to consider it as a factor chosen hy 
the legislature because in many cases at 
least it has a certain bearing upon the 
question of dcapcndoncy in fact. I think, 
therefore, that tlioro is no reason to dis- 
sent frtini the decision of the High Court 
of Ijahore in ^loli JJai's case (l); and, 
with all rospcct to the Commissioner who 
has put before us a very well- reasoned 
opinion, i am not prcqiared to depart 
from the principle laid down in that 
case. The applicant will luivo her costs 
before the Commissioner and before us 
from the employers. Wo assess the 
hearing fee in this Court at three gold 
mohurs. 

K.S. Reference answered, 
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Panckridge and Patterson, JJ. 

Amhikcb Charan De and others — Peti- 
tioners. 

V. 

Empero } — Opposite Party. 

Criminal Revn. Appln. No. 564 of 
1932, Decided on lOth February 1933. 

(a) Penal Code (1860J, S. 145— Congreta 
proceiiioniitt refuting to take different 


route and refuting to ditperii Conviction 
under S. 145 it proper. 

People In a congress procession were'ordered to 
take a different route, but they refused to do so 
and sat oil the ground. On being asked to dis- 
perse they refused to do that cither. 

Held: that the conduct of the accused coupled 
with the fact that the procession was animated 
by hostility to the established Governxnciyb 
showed that they were deterniinod to disregard 
and disobey any lawful order and that the con- 
viction under S. 145, 1. P. G. was proper, 

•CP 3G2 C 2] 

(b) Criminal P. C.'(1898), S. 439 (5)— High 
Court may reduce sentence at instance of 
third party in revision even though convict* 
ed person has not appealed in special cir- 
cumstances. 

The High Court would interfere and reduce a 
sentence in revision even although the convict- 
ed person fails to oxercisohis right of appeal and 
docs not himself move the Court in revision, 
and the application is made by a third party, 
where tho convicted person has insuperable didi- 
cullies in agitating grievances in the manner 
provided by law; but where the convicted per- 
sons aie men of position holding university deg- 
rees and practising as lawyers and they do not 
appeal from tho judgment convicting them, the 
High Court will not oiiiertaiii an application for 
roduction of sentenco at tho instance of third 
parly even though tho .sentences are very heavy. 

LP 3G‘2 C 2J 

S. K. Sen, Priya Nath Dxitt and Ue^ 
mendra Kumar Das — for Petifcioner. 

Advocate -General and Nirman Kumar 
Sen — for the Crown. 

Order , — This is an application made 
by one Mr. Amhika Charan De, des- 
cribed as the Joint Secretary of the Dis- 
trict Ear Association, Sylhet. Ho has 
obtained this Rule on behalf of 23 per- 
sons who were tried by the Extra Assis- 
tant Commissioner, Sylhet, and convict- 
ed of ofTeiices puhishable under Ss. 145 
and 151, I. P C, They have been sen- 
tenced to various terms of imprisonment 
ranging from two years rigorous impri- 
sonment under S. 145 to six months 
rigorous imprisonment under S. 145. 
They have all been in addition sen- 
tenced to six months under S. 151. bub 
the Extra Assistant Commissioner di- 
rected that in each case the sentences 
should run concurrently. It appears 
that tho accused persons on 26th Janu- 
ary 1932, formed a procession which, 
started from the Congress Oflice in the- 
town of Sylhet. They are said to have- 
proceeded in such a way that tho traffio 
was not obstructed. When they reached 
tho Government Muslim Hostel, they 
were met by a party of police officers 
under the command of the Assistant 
Superintendent of Police, who directed 
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‘them to proceed by a route different 
frojn that which they were hitherto fol- 
lowing. They thereupon sat down on 
the ground in the publio road and, it is 
said, caused obstruction to the traffic. 
The Superintendent of Police and the 
Additional District Magistrate, Mr. 
Mitra, arrived shortly after this. Mr. 
Mitra considering that the procession 
was likely to cause a breach of the pub- 
lic peace commanded it to disperse. 

It is not suggested that at any stage, 
Mr. Mitra exceeded the powers which 
the law gives him. After five minutes 
as the meeting had failed to disperse, 
Mr. Mitra directed Mr. Jacques, the As- 
sistant Superintendent of Police to dis- 
perse it by force. This Mr. Jacques did 
and arrested the accused persons. At 
the trial they refused to take any part 
in the proceedings or to make any state- 
ments. The evidence therefore proving 
the facts which I have set out was un- 
contradicted. Moreover the accused 
have not seen fit to prefer an appeal 
from their convictions and sentences as 
■they were entitled to do under the law. 
I will assume however for the purposes 
of dealing with the case that the peti- 
tioner is entitled to move this Court in 
revision although by reason of the pro- 
vision of S. 439, sub S. (5), Criminal 
P. C., this Court is precluded from en- 
tertaining any proceedings by way of 
revision at the instance of a party who 
■could have appealed but has not done so. 

First with regard to the convictions 
the petitioner admits that no exception 
could be taken to the conviction under 
S. 151. With regard to the conviction 
under S. 145 it was a question of fact to 
be dealt with and decided by the Extra 
Assistant Commissioner whether the 
assembly of which the accused persons 
were admittedly members 'had an un- 
lawful common object. He has found as 
a fact that they had the common object 
of resisting the execution of la\^ul orders 
given hy the Assistant Superintendent 
of Police and the Additional District Ma- 
■gistrate. There is ample evidence to jus- 
tify him in coming to the conclusion. It 
appears that no general or special notice 
had been issued under S. 30 (2), Police 
Act, 1861. Therefore no exception could 
be taken to the procession on the ground 
that no license had been applied for or 
issued. However the conduct of the 
processionists in sitting on the ground 


when ordered to take a different route) 
and refusing to disperse when calledi 
upon to do so, coupled with the fact that! 
the condubt of the accused proved that; 
the procession was animated by hosti- 
lity to the established Government, 
amply justified the Extra Assistant Com- 
missoner in finding that from the very 
outset, or at any rate from the time Mr. 
Jacques gave directions to the proces-* 
sionists to go by another route, the pro-[ 
cessionists were determined to disregard! 
and disobey any lawful orders that the* 
police or the Magistrate might give him. 
Therefore the conclusion to which the 
Extra Assistant Commissioner has come, 
has evidence to support it, and speaking 
for myself, I have no doubt whatever 
that it is the right one. 

With regard to the sentences they are 
undoubtedly heavy, and we are ftir from 
saying that it is not possible to imagine 
circumstances in which this High Courtl 
would interfere and reduce a sentence! 
in revision even although the convictedj 
person fails to exercise his right of appeal! 
and does not himself move the Court in' 
revision, and the application is made byj 
a third party. Wo can conceive circiun-* 
stances in which there might be in-' 
superable difficulties in the way of the 
convicted person agitating his grievances 
in the manner provided by law. No 
such circumstances exist in this case.: 
All the convicted persons are educated 
and- it .is not denied, but on the con- 
trary emphasized, that the ring leaders 
who have received the heaviest sen- 
tences are men of position and that 
many of them hold University degrees 
and are practising lawyers. In our 
opinion in this case we cannot entertain 
an application for reduction of sentence 
at the instance of a third party, the con- 
victed persons not having seen fit to ap- 
peal. This being so wo discharge the 
Rule. 

K.s. Eule discharged, 
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Rankin, 0. J. and Costello, J. 

Abbas Sahara and anoifcdr— Accused — 
Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 427 of 1932, De- 
cided on 19th December 1932. 

Penal Code (1860), S. 366-A— Accused in- 
ducing girl between 16 or 18 years Without 
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force or fraud to go from any place with in- 
tent to have illicit intercourse with himself 
is not guilty of any offence. 

The person who induces a girl of an age bet- 
ween the years of 16 and 18 without force or fraud 
to go from any place with the intention that she 
will have illicit intercourse with himself does not 
commit any ollonce. The new section, however, 
imakes it an offence in the case of such girl if she 
is induced by a person to go from any place with 
intent that she may be or knowing that it is 
likely that she will be forced or seduced to illicit 
intercourse with another person. [P J63 C 1, 2] 

Suresh Chunder Talukdar and Joy 
Gopal Ghose-“ior Appellants. 

Khu7idkarB,ndFa7iindra Nath Sanyal 
— for the Crown. 

Bankin, C, J . — In this case wa 
directed the appeal to be ro-arf«ued be- 
cause it turns upon a comparatively re- 
cent amendment of the Penal Code, 
namely, What is now S. ShO-A which 
was addftd by Act 22 of 1923. At the 
original hearing, Mr. Talukdar con- 
tended that, if the two accused per. 
sons were found to have induced the 
girl to go from her father's house to 
some other house, nevertheless, if the 
intention or knowledge was that she 
would be forced or seduced to illicit 
intercourse with themselves and not 
with another person, the offence under 
S. 36G A would not bo made out. It ap- 
peared to mo at the time that this state 
of the law was a little paradoxical and I 
confess I did not appreciate that so much 
can be said for that argument. The case 
before us is of a widowed girl, is 
fairly evident that the jury were not 
prepared to find that she w'as under IG 
years of age. Tt is also evident that the 
jury ware nob prepared to find that force 
or fraud had been used upon her. They 
acquitted both the accused persons there- 
fore of the charge under S. 36G, I. P. C. 
By a majority, however, they convicted 
the accused under S. 36G.A ; and we 
have to sea what the learned Judge’s 
charge was as regards that particular 
offence. 

Now, the learned Judge told the jury 
that he did not agree that under S. 366-A 
it was necessary to show that the illicit 
intercourse was to be with some other 
{person besides the accused. It appears 
{that, as the law now stands, the person 
iwho induces a girl of an age between the 
jyears 16 and 18 without force or fraud 
jto go from any place with the intention 
(that she will have illicit intercourse 
'with himself does not commit any of- 
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fence. The new section however makes, 
it an offence in the case of such girl if! 
she is induced by a person to go from 
any place with intent that she may be 
or knowing that it is likely that she will 
be forced or seduced to illicit intercoursej 
with another person. We have to seeJ 
what the case is as regards each of the 
two appellants before us. The prosecu- 
tion case as against the appellant Abbas 
apparently is that he was ultimately 
minded to get married to this girl if he 
could. She was a Hindu girl and he 
was a Mahomedan. The prosecution 
case however was that when this girl 
came away from her father's house with 
the accused she was taken from place to 
place and from house to house for a cer- 
tain number of nights, and the learned 
Judge left it to the jury as it wasa ques- 
tion for the jury to determine whether 
there was any intention of illicit inter- 
course. On the other hand, it is clear 
enough according td the prosecution case 
that the accused Abbas was taking the 
girl because he wanted apparently to 
marry her or to have illicit intercourse 
with her himself and therefore he is not 
guilty under S. 366.A and apparently 
not guilty also of any other offence the 
girl being over 16 and under 18 years of 
age. 

As against the other appellant Ujir, 
no doubt, it might be said that if the 
intention was that Abbas would have 
intercourse with her it was open to the 
jury to convict him under S. 3.66.A ; but 
in that case it would be very necessary 
indeed that it should be shown that 
Ujir did something by way of inducing 
the girl. It is much more probable that 
Abbas did whatever was necessary to in- 
duce her to go. There is the evidence of 
the girl herself that she went of her own 
accord and there is no material on the 
record to show that Ujir did anything 
particular at the time the girl left her 
father’s house. On the whole, it appears 
to me therefore having reconsidered this 
matter that the conviction of the appel- 
lants cannot stand. I think that there 
are no materials before us which would 
justify us in ordering that either of these 
two accused be retried. I would there- 
fore direct that the appellants be ac- 
quitted and discharged. 

CosUllo^ J . — I am of the same opinion, 
v.s. Accused acquitted. 
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Rankin, 0. J. and Amekr Ali, J. 

Jmar Cfiand — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 1070 of 1932, 
'Decided on 7th Pebiuary 1933. 

(a) Ordinance (10 of 1932) — It if under 
Ordinance-making power of Governor-Gene- 
ral to alter and amend Letters Patent — 
Government of India Act (1915], S. 106— 
Letters Patent (Calcutta) (1865), Cl. 22. 

Section 106, Government of India Act, leaves 
the definition of the High Court's original cri- 
minal jurisdiction to bo made by the Letters 
Patent and the iligli Court derives a particular 
original criminal jurisdiction from Cl. 22, Letters 
Patent, 1S65. It is within the power of the 
Indian legislature to alter and amend the 
Letters Patent and consequently within the 
Ordinance-making ■ power of the Governor- 
Gcncral under the Government of India Act. 

[P 3G4 C 2] 

(b) Ordinance (10 of 1932), S. 48 — It is 
duty of Special Judge to make reference to 
Local Government when question is raised by 
defence under S. 48. 

Where the Local Government acting under 
S. 32 is of opinion that the oficnco was com- 
mitted in furtherance of a movement prejudi- 
cial to the public safety or paaco and at the trial 
upon a question being raised, on behalf of the 
accused that the ofToiico, it committed at all, 
was not committed in furtherance of a move- 
ment prejudicial to the public safety or peace 
the Special Judge refuses to refer the matter un- 
der 3. 48 to the Local Government, he being of 
opinion that this course would be futile in view 
of the declaration contained in the order direct- 
ing the form of the trial, the Special Judge fails 
in his duty for the duty of the Special Judge 
is to make a reference at the time the ques- 
tion ' is raised. It 'may be quite true that it 
would have been open to the Special Judge to 
raise the question himself at the beginnnig of the 
trial; it may be quite true that he was not ob- 
liged to make a lofcrcnco the moment the point 
was taken if he had made it some time or ano- 
ther before bo gave final judgment in the case. 
But in thinking it futile to make a reference the 
SpccialJudgo omitted to consider whether it 
would not bo equally futile to go on with tho 
trial of the case without making the reference. 

[P 365 C 1, 2] 

(c) Ordinance (10 of 1932), S. 48 (2)— 
High Court cannot act under & 48 (2) — Cri- 
minal P. C., S. 428 is not applicable — Crimi- 
nal P. C. (1898), S. 428. 

It is not competent for the High Court to de- 
cide upon the fact whether the offence was com- 
micted in furtherance of a movement prejudi- 
cial to the public safety or peace because the 
statute intends that matter ' to-be left solely 
with the Local Government. It is quite true 
that by S. 428, Criminal P. 0., the High Court 
has amplo power to take additional evidence or 
to order additional evidence to be taken; but this 
is not a question of taking evidence. This is a 
question of referring a certain matter to the 
Local Government for administrative order. 
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However the High Court has, under S. 423, Cri- 
minal P. G., power to order a retrial by a Court 
of competent jurisdiction with power to order a 
commitment. [PSCfi C 2;P 3GG C 1] 

Khitish Chunder Chuckerhutti^ Pan- 
chanan Ghosal and Benoy Krishna Bose 
— for Appellant. 

Khundkar and Anil Chander Boy 
Chowdhury — for the Crown. 

Rankin, C. J. — In this case the ap- 
pellant together with a number of other 
persons was tried before a Special Judge 
under Ordinance 10 of 1932. The 
charges were really three — conspiracy to 
murder, abetment of attempt to murder 
and harbouring a person who had taken 
part in an attempt to murder, the latter 
charge being laid under S. 212, I. P. C, 
Tho api)ellaiit was acquitted by the 
Special Judge on the first two charges 
but he was convicted of tlie offisnee un- 
der S. 212 and sentenced to two years* 
rigorous imorisonment. Tho evidence 
upon which the appellant has been in 
the end convicted of the offence of har- 
bouring is very short and simple. It 
consists really, as the Special Judgo puts 
the matter of the judicial confession of 
tho accused himself coupled with cor- 
roboration in a letter found in the room 
in which the accused was arrested and 
alleged to bo in his handwriting, At 
the hearing of this appeal two conten- 
tions were raised upon which 1 shall 
say something first. Tho first conten- 
tion was. that in this case Ordinance 10 
of 1932 was invalid and ineffective be- 
cause it was contrary to the provisions of 
the Government of India Act which vests 
original criminal jurisdiction in this 
High Court within the limits of the] 
tawn of Calcutta. In my judgment there 
is nothing in that contention. S. 106, 
Government of. India Act, leaves the de- 
finition of this High Court*s original cri- 
minal jurisdiction to be made by the| 
Letters Patent and we derive a parti- 
cular original criminal jurisdiction from 
Cl. 22, Letters Patent, 1865. Icis with- 
in the power of the Indian legislature 
to alter and amend the Letters Patent 
and consequently within the Ordinance- 
making power of the Governor-General 
under the Government of India Act. In! 
any case however the argument has little 
substance because it appears that this 
offence was committed partly at all 
events within the 24-Fargana8 and the 
Special Judge who tried the case was » 
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Special Judge for the area of 24.Pargana6 
among other areas. That point there- 
fore fails altogether. 

The second question 'with which it is 
necessary to deal is this: The Local 
Government under S. 32 made a special 
order directing the Special Judge to try 
this particular case. In the special 
Older made by the Local Government in 
advance of the trial it was recited that 
theliocal Government was of opinion 
that the offence was committed in fur- 
therance of a movement' prejudicial to 
the public safety or peace. At the trial 
which proceeded according to the method 
of warrant cases the learned Judge on 
the fourth day proceeded to frame char- 
'ges. Then for the first time a question 
was raised on behalf of this accused that 
the offence, if committed at all, was not 
committed in furtherance of a movement 
projudicTal to the pul)lic safety or peace. 
The learned Special Judge reforring to 
the recitals in "tlie order already made 
by the Local Govoviimeiit refused to re- 
fer the matter to tlio Local Govornincnt 
'at that stage, he l)eing of opinion that 
this course would he futile in view of 
:the declaration contained in the order 
idirecbiiig the form of the trial, in this 
iOourt it has been contended that the 
learned Special Judge was not justified 
'ill refusing to refer the matter as is re- 
;quirod hy sub-S. (2), S. 4S of the 
Ordinance. Ju my opinion it cannot be 
a good reason for refusing to obey the 
idirection of an enactment in a matter of 
this kind that the Court thinks that no 
■good purpose would be served hy obeying. 
Assuming that tlie Local Government is 
not obliged to decide the question ac- 
cording to the evidence taken in the case 
it is at all events within the discretion 
of the Local Government to have some 
regard to tliat evidence, and if on the 
fourth day of the trial the learned Judge 
jwas to obey the Statute I think it w'as 
his duty to make a reference at the time 
the question was raised. It may be 
quite true that it would haive been open 
,to the learned Judge to raise the ciues- 
;tion himself at the beginning of the 
trial: it may be quite true that he v/as 
uot - obliged to make a reference the 
^moment the point was taken if be had 
■made it some time or another before he 
gave final judgment in the case. But in 
ithinking it futile to make a reference the 
-learned Special Judge omitted to consi- 
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dor wliether it 'v^’^ould not be equally 
futile to go on with the trial of the case 
without making the reference. The 
Statute nowhere says that this question, 
should be determined by the Local Gov- 
ernment in advance and the particular 
provision of S. 32 under which the Gov- 
ernment's order was made begins with* 
the phrase "subject to the provisions of 
S. 48.” Nothing therefore that the 
Local Government could do under S. 32 
would escape being subject to the provi- 
sions of S. 48 and S. 48 begins by saying: 

Court shall try any ofionce unless it is an 
offenco puuishablo undor this Ordinance or was 
committod in furthoranco of a movement pre- 
judicial to the public safety or peace.” 

Notwithstanding anything contained 
under S. 32 tlio Special Judge was prima 
facie prohibited from trying this case 
unless it satisfied that condition; but by 
Cl. 2, S. 48 it is said that: 

''the question whether or not an ofience is of 
the nature described shall not be raised in any 
Court other than tllc Court trying the of- 
fence and where such question is so raised then, 
if the Court is that of a Special Judge the ques- 
tion shall be referred to the Local (iovernment.” 

Lt seems to mo that in these circum- 
stances in order to give himself power 
to deal with this case the Special Judge 
was under an obligation to carry out the 
requirements of sub S. (2). The require- 
ments of sub-S. (2) not having been 
carried out, it does not appear to mo 
that there has been any determination 
so as to satisfy the Statute upon the 
question whether the offence was com- 
mitted in furtherance of a movement 
prejudicial to the public safety or peace. 

In these circumstances, it has been 
pressed upon us by the Deputy Legal 
Bemombrancer that as the point can be 
raised at any time and bo referred to the 
Local Government we ought to make 
such reference now. it is clearly not 
competent for us to decide ourselves upon 
the fact whether the offence was com- 
mittod in furtherance of a movement 
prejudicial to the public safety or peace 
because the Statute intends that matter 
to bo left solely with tlie Local Govern-, 
ment. Upon consideration! am not pre- 
pared to make any such reference by this 
Court. It is quite true that by S 428,' 
Criminal P. C., this Court has ample! 
power to take additional evidence or to- 
order additional evidence to bo taken; 
but this is not a question of taking evi- 
dence. This a question of reforring a 
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'certain matter to the Local Government 
for administrative order. I see nothing 
in the Criminal Procedure Code giving 
us power to deal with such a position as 
that and while it is very tempting to 
say that this Court of appeal has all the 
powers of the original trial Court 1 am 
jhot certain, looking to the history of the 
various editions of the Criminal Froce- 
Idure Code, that that proposition in all 
its universality is true in our criminal 
law. The matter however is more difti- 
cult by reason of the provisions of the 
Ordinance itself which prohibits the 
question from being raised in any Court 
other than the trial Court; and it is ren- 
dered more difficult still by the consi- 
deration that the Ordinance having 
ceased to take effect the Court itself, if 
I may use the expression, is no longer 
functioning. 

We have however under S. 423, Cri- 
minal P. C., power to order a retrial by 
a Court of competent jurisdiction with 
power if we think fit to order a commit- 
Iment. In my judgment, having regard 
to the fact that this accused w«as acquit- 
ted of all charges, save the charge under 
S. 212,1. P.C., havingregard to the fact 
that the local jurisdiction under S 182 
is equally good in the Presidency town 
and in the 24-Pargannas and having ro 
gard to the fact that the case under S. 212 
is now an exceedingly simple one, the 
proper course for us to adopt is to allow 
the appeal, to set aside the conviction 
and the sentence and to direct that the 
appellant be retried by the Chief Presi- 
dency Axagistrate upon a charge under 
S. 212, I. P. 0., only in his ordinary 
jurisdiction. We intend to decide upon 
a review of all the matters which would 
be proper for a Magistrate to consider 
under S 347, Criminal P C., that it is 
not necessary and desirable that this 
man should be committed to the Sessions 
upon this charge and that the Chief 
Presidency Magistrate shall try the case 
hiiDseJf. 

Ameer Ali, J—l agree. 

V.S. Betrial ordered. 
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Chartered Bank of India^ Australia 
and China — Plaintiffs. 

V. 

Imperial Bank of India — Defendants. 
Original Civil Suit No, 1053 of 192& 
Decided on 29th June 1932. 

(a) Contract Act (1872), S. 178 — Pawnor 
in possession of goods agreeing to be trustee 
of plaintiff — Goods pledged to defendant — 
Defendant acting bona fide and without 
knowledge of trust — Pledge is valid — Insol- 
vency of pawnor— Plaintiff is not entitled to- 
recover goods — Presidency Towns Insolvency 
Act (1908), S. 52 and Trusts Act (1882), 
Ss. 3 and 64. 

The shippers of K. T. & Co., an importer 
firm used to draw bills of exchange on them for 
the price of goods shipped. The plain till used 
to fi> anco shippers by discounting tbc.se bills 
and took as security bills of lading and other 
documents relating to goods and the shippers 
executed letters of request and hypothecation in 
favour of the bank. It was a term in the con- 
tract that the documents attached were not ta 
be delivered until payment of relative bills. 
The bank in breach of the agreement with the 
shippeis handed over the bills of lading and tho 
documents to tho iinporior firm before payment 
and took in return certain documents called 
trust receipts. Thus the firm got tbc documents 
and goods before payment. Ry tho trust receipt 
it was provided that until pa}Uicnt tho firm was 
to hold the goods and sale proceeds as trustees of 
the bauk. After getting delivery of goods, the 
importer firm pledged them with tho defendant 
bauk who took them in good faith without know- 
ing about tbc trust receipts and were having 
effective control over them. The defendant bank 
had allowed overdraft to tho importers who be- 
came insolvent w’hen they were liable to pay 
both tho banks Tho plaintiff bauk claimed the 
goods contending that tho pledge to tho defen- 
dant bank was invalid. 

Held', that as the importer firm was in pos- 
session of the goods and as tho defendant bank 
had no knowledge of the trust receipts, tho 
pledge was valid whatever might bo the effect of 
the trust receipts, that as the importer firm was 
not the legal owner there was no bonafide trust 
that ibe real object of the trust receipts was tO' 
defeat the pro visions of R. 52 (‘^) (c), Insolvency 
Act and that even if tho pledge to tho defendant 
bank wore to be invalid, the plaintiff bank could 
not .sno for recovery ol tho goods as the property 
in the goods would vest in tho Official Assignee: 
AIR 1930 Cal 171; AIR 1932 Cal ( 80 and Joyt 
y. Campbell, (1^4) Sch. 1 & Lef. 828, lief. 

^ [P 370 0 2] 

(b) Contract Act (1872), S. 17— Allegation 
of fraud should be made clearly and 
promptly. 

Court will not allow allegations of fraud to be 
made lightly, or otherwise than with the utmost 
precision and particularity, and above all 
promptly. [P b71 0 1] 

(c) Penal Code (1860), S. 415— Ingredients 
for offence mentioned. 

To constitute the offence of cheating there 
must be active deception, by which the .accused 
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miiiit (a) fiandiiloTitly or dishonestly induce the 
peisoxi to deliver property etc. or (b) inten- 
tionally induce him to do or omit something 
which causes damage etc. to him, or there must 
be a dishonest concealment of facts, with the 
like results. [P 372 C 1] 

(d) Penal Code (1860), S. 25-**Defraud.'’ 

The word “defraud' ’ is not defined in the 

Code, but connotes generally an intention to 
deceive, coupled with the possibility of doing 
injury. [P 371 0 H 

(e) Contract Act (1872), S. 17 — Fraud- 
Meaning explained — Mere silence is not 
fraud. 

It is doubtful whether the definition in S. 17 
is intended to apply to the word “fraud** in 

S. 178; the definition requires either an intent to 

deceive or to induce a contract, by a false sugges- 
tion kuovvn to be false, or the active concealment 
of a fact or a promise made without, any inten- 
tion of performing it, or any other act fitted to 
deceive, or any act sfjeciaJly declared by law to 
be fraudulent. ^Icro silence is not fraud unless 
there is a duty to speak, or unless it is equiva- 
lent to speech. [1* 872 G 1] 

S. N. Banerjce, S. M, Bose and 

T. ChatTerji^c — for Plaintiffs. 

Page and S. it . Gupta — for Defen- 
dants 

Judgment, — Tlio firm of Kerr Tarruek 
& Co., prior to the month of October 
1927, used to carry on business in Cal- 
cutta us importers and dealers. Their 
shippers used to draw bills of exchange 
on tJiem fur tlio price of the floods 
shipped. TJie plaintilVs used to finance 
the shippers by discountin^j these bills, 
or by issuing other bills in exchange, 
and took, as security the hills of lading 
and other documents relating to the 
goods, and the shippers from time to 
time executed letters of request and 
hypothecation in favour of the plaintiffs. 
These bills of exchange were called ad- 
vance bills as distinguished from other 
bills of exchange which were handed to 
the plaintiffs by the shippers for collec- 
tion only. By the terms of tho letters 
of request and hypothecation, it was 
agreed inter alia, that the plaintiffs 
should accept the shippers' bills of ex- 
change drawn upon their indentors (in 
this case Messrs. Kerr Tarruek & Co.) 
accompanied by bills of lading, invoices 
and marine insurance polioies purport, 
ing to represent the relative merchan- 
dise shipped. Tho documentary bills 
were to be forwarded by tho plaintiffs go 
their agents (in this case their Calcutta 
Branch) and the shippers undercook 
that their respective drawees (in this 
case Kerr Tarruek & Go.) would accept 
the bills on presentation and pay them 
at maturity. It was a term of the con- 


tract that tho documents attached were* 
not to be delivered until payment of the' 
relative bills. 

In consideration of the plaintiffs ao-- 
cepting their bills, the shippers under- 
took to pay the amount required to 
meet the acceptances in case the plain- 
tiffs did not receive cover before matu-* 
rity, or should the amounts received be* 
insufficient, and to pay interest in case 
of default Further in case of default 
by either the shippers or their indentors 
the plaintiffs were authoriTied to sell tho. 
goods. Kerr Tarruek & Co., had know- 
ledge of these terms and of the terms of' 
the contracts of sale, and in particular 
of the fact that the bills were D/P; that 
is to say, payment must be made on or 
before delivery of the shipping docu- 
ments. The plaintiffs used to send the^ 
bills of exchange, wdth the bills of lad- 
ing and other documents, to their branch- 
in Calcutta and Kerr Tarruek & Co.,, 
accepted the bills. . Thereupon and be- 
fore obtaining payment, the Calcutta < 
branch used habitually to hand oyer the 
bills of lading and other documents tO' 
Kerr Tarruek & Co., and take in ex- 
change certain documents called trust* 
receipts. This practice had been follow- 
ed for 20 years prior to the year 1927, 
though obviously it was done in breach 
of the contract between the plaintiffs 
and the shippers contained in the letters 
of request and hypothecation, because it 
enabled Kerr Tarruek & Co. to obtain 
delivery of the documents and the goods 
before payment. 

By the terms of the trust receipt it 
was provided that, in consideration of 
the plaintiffs having handed over the 
shipping documents in respect of goods 
hypothecated to them as collateral secu- 
rity for the due payment of the relative- 
draft drawn upon and accepted by Kerr > 
Tarruek ^ Co. tbe latter firm undertook: 
to land, store and hold goods until sale- 
as trustees for the plaintiffs, and in the 
event of sale by Kerr Tarruek & Go., to 
receive the gross proceeds as trustees for 
the plaintiff's, and forthwith to pay them* 
in full to the plaintiffs. Further. Kerr 
Tarruek & Go. agreed, in case the goods 
were sold by them on credit, to obtain 
from the purchaser a promissory note- 
for the price, payable on demand, and* 
endorse it in favour of the plaintiffs 
forthwith, if called upon to do so, and 
to receive any sums paid in discharge of^ 
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the notes, on behalf of the plaintiiTs to 
whom such sums should belong, and to 
hold them as trustees for the plaintiffs 
and to pay them to the plaintiffs as and 
when received. 

It is clear from the evidence that nei- 
ther the plaintiffs nor Kerr Tarruck^Go. 
^ver intended that these terms, which 
were printed, should be adhered to either 
strictly or in full. This was admitted 
by Mr. Pollock, Mr. . Warren and Mr. 
Warwick, sub-agents of the» plaintiffs. 
For example, Kerr Tarruck & Co. were 
not expected to pay the gross proceeds 
-of sale to the plaintiffs forthwith or at 
all. One of tJie witnesses of the plain- 
tiffs described this term as “silly.** They 
were to meet the relative bills of ex- 
< 3 hange at maturity and this they did in- 
variably, over a long period of years, and 
until they became insolvent. Fuither, 
goods, such as corrugated iron sheets and 
sugar, were not stored, nor ever intended 
by either party to bo stored in the go- 
down but were sold ex jetty. Moreover 
when goods were sold on credit Kerr 
Tarruck & Co. did not obtain promissory 
notes from the purchasers, but took 
bazar chits instead, nor did they pay the 
sums received in discharge thereof to the 
plaintiffs, when or as received, and when 
the plaintiffs became aware of these de- 
partures from the terras of the contract 
they actiuiesced rather than risk the loss 
of good customers of high commercial 
repute and good standing, such as Kerr 
Tarruck & Co, were recognized to bo. This 
is confirmed by the correspondence. In 
fact Mr. Warwick had to admit that the 
terms of the trust receipts contained in 
the first two, which are the main clauses 
of the agreement, had never been adhered 
to in practice. Having thus obtained 
the shipping documents, Kerr Tar- 
A'uck & Co. used to get delivery of the 
goods from the ship and either soli them 
ex jetty or store them in a godown being 
the top flat of “D*’ division o£ the Ben- 
gal ponded Warehouse at No. 102/2, 
Clive Street, Calcutta, which they rented, 
and in which large quantities of other 
goods were stored. 

For many years Kerr Tarruck & Co. 
were customers of the ^defendants and 
for more than 15 years had had an over- 
draft account on the basis of cash credit 
agreement, which was renewed every six 
months. This was secured by a pledge 
of all goods stored from time to time in 


the godown in the Bengal Bonded Ware- 
house, over w'hich the defendants at all 
material times exercised effective control. 
Control \'^as effected by placing one of 
the defendants' godown sarkars in charge 
of the godown and the goods stored 
therein. This man wore upon his coat a 
metal badge engraved with the name of 
the defendants. The doors of the godown 
were secured by locks belonging to the 
defendants which also were engraved 
with their name. Every morning, the 
sarkar used to got the keys from the ac- 
countant of tho defendants and open the 
godown. During the day, he remained 
in cliarge, and chocked and passed all 
goods going in and out, and made a re- 
port daily to the defendants. Ho used to 
sit at a table in the entrance to tho go. 
down, and at tJio end of the day lie locked 
up tlie godown and returned the keys to 
the defendants. While tlie godown was 
open tho keys used to hang on the dooi* 
staples. Kerr Tarruck A' Co. also pul 
their own locks on the doors, and kept 
their own sarkar there who, under the 
terms of the casli credit agreement, en- 
tered all movements of goods in a regis- 
ter, which was open to tlio inspection of 
the defendants, and supplied tliem diiily 
with a scliodule or copy of the entries in 
Iho register. 

By an agvooinont in writing, which was 
renewed from time to time, Kerr Tar- 
ruck & Co. were permitted to remove 
from the godown as many as 30 cases per 
day without special reference to tlic de- 
fendants, and the sarkar was instructed 
accordingly, but for tho rnTrioval of any 
caFOS in excess of that number Kerr 
'Tarruck k Co. had to obtain a specific 
delivery order from the defendants, 
without which the sarkar would not al- 
low the goods to pass. Tho maximum 
overdraft allowed, including interest 
thereon, was lis. 7 lakhs, but at no time 
was it to exceed with interest 75 percent 
of tlie market value (not being in excess 
of the normal value) of tlie goods for the 
time being pledged, that is to say, stored 
in the godown. The balance of the over- 
draft outstanding at any time was repay- 
able on demand, and in default the de- 
fendants might sell the goods without 
notice. 

It is admitted that tho defendants re- 
ceived in good faith the goods thus stored 
and pledged with them. They had no 
knowledge of the arrangement between 
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Kerr Tarruck & Co. and the plaintiffs, 
-and believed that the goods belonged to 
Kerr Tarruck & Go. absolutely. In fact, 
Kerr Tarruck & Co. gave them written 
assurances to this effect, from time to 
time. On the ’other hand, Kerr Tar- 
ruck & Go. never informed the plaintiffs 
that they were pledging the goods so ob- 
tained under the terms of the trust re- 
•ceipts, to the defendants. 

But the plaintiffs used to send officials 
to inspect and check the goods in the go- 
down from time to time, and no attempt 
was made either by Kerr Tarruck & Co. or 
the defendants to conceal the fact that the 
latter were in possession and control of 
the godown and the goods contained 
therein and, in my opinion, such pos- 
session and control was open and effec- 
tive and ought to have been apparent to 
any one exercising reasonable care and 
intelligdhce. Further, the plaintiffs were 
aware that the godown contained large 
■quantities of goods in which they had no 
interest. 

On 12th October 1927, Kerr Tarruck 
Co., becianio insolvent, and the defen- 
dants locked up the godown, and placed 
upon it a notice marked ‘‘Imperial Bank, 
mortgagees, in possession.*’ At this date, 
Kerr Tarruck & Co., were liable to the 
plaintiffs for considerable sums of money 
in respect of bills of exchange so ac- 
cepted, and to the Imperial Bank in res- 
pect of their overdraft. All except two 
of such bills fell duo after the date of 
the insolvency. On l-lbh October the 
plaintiffs claimed the goods in which 
they were interested and the defendants 
replied giving particulars of their pledge. 
Subsequently all the goods in the godown 
were sold by arrangement between the 
various parties interested therein, and 
the proceeds are being held by the de- 
fendants pending the decisions of the 
Court in this and other suits. On 11th 
May seven months after the insolvency, 
the plaintiffs issued their plaint in this 
suit. They contended that the alleged 
pledge to the defendants was invalid and 
of no effect, because the shipping docu- 
ments and/or goods had been dealt with 
by Kerr Tarruck & Oo., fraudulently by 
concealing the terms and conditions on 
which the goods were held by them. 
That is to say, they contended that the 
alleged pledge was invalid because Kerr 
Tarruck ^ Go,, had defrauded the defen- 
dants. The latter contended inter alia 
1933 0/47 & 48 


that the plaintiffs by their actions had 
permitted the defendants to believe that 
Kerr Tarruck & Go., were the owners of 
the goods or entitled to deal therewith, 
and to act upon such belief, and that in 
consequence the plaintiffs were estopped 
from disputing the validity of the 
pledge. 

The case came on for hearing on 17th 
January 1929, when counsel ,for the 
plaintiffs asked for an adjournment on 
the ground that the Official Assignee was 
about to file a plaint, asking for a decla- 
ration that the goods in question be- 
longed to the general body of creditors 
of Kerr Tarruck & Co., and that it would 
be a waste of money to proceed with the 
suit in the circumstances. This appli- 
* cation was refused and the case pro- 
ceeded. The following issues were 
raised : (l) Are the plaintiffs entitled to 
maintain the suit ? (2) What, if any, 
was the property vested in the plaintiffs, 
in the goods which were the consider- 
ation for the bills of exchange mentioned 
in Ex. B to the plaint (a) before: and (b) 
after the delivery by the plaintiffs to 
Kerr Tarruck & Co. of the relative bills 
of lading ? (3) Did Kerr Tarruck A: Co. 
hold such goods or any of them as trus- 
tees and/or as agents for the plaintiffs ? 
(4) Did Kerr Tarruck A’Oo. validly pledge 
such goods or any of them to the defen- 
dants ? (5) Are the plaintiffs estopped ? 
The hearing was adjourned from time to 
time and continued for several days ; a 
number of witnesses were called and 
both parties closed their cases save and 
except for counsel’s final speeches. 

Meanwhile, on 28th January 1929, the 
decision in the case of Eahimbux Ashan 
Karim v. Central Bank of India, 
Ltd, (l) was upheld on appeal. There- 
upon, it became apparent, in the light of 
that decision, that the defendants would 
probably succeed in this case, on the 
pleadings as they then stood, their posi- 
tion and claim as valid pledgees within 
the terms of the old S. 178, Contract 
Act, which was then in force, being 
much stronger than that of the Central 
Bank of India, Limited, in the case 
cited. That being the position, the Ad- 
vocate-General, on behalf of the plain- 
tiffs, applied for leave to amend the 
plaint and to raise a new issue by alleg- 
ing that the documents and/or goods had 

1. A I R'Tiiia~”Cal 497 =Tr9 I C *23=^ Cal 
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been obtained from the plaintiffs by 
Kerr Tarraok & Co., by fraud and the 
offence of oheating, and to rely upon 
proviso 2, S. 178. On 19th April 1929, 
judgment was given on this application, 
which was granted upon the terms that 
the plaintiffs should pay to the defen- 
dants the whole of the costs of the suit 
up to the date of the amendment, and 
the further hearing was adjourned, with 
leave to both parties to call further evi- 
dence. The hearing was resumed on 
27th January 1932, when the plaint was 
further amended by adding the following 
particulars of fraud : 

(a) Obtaining bills of lading and other docu- 
ments on the representation that the terms of 
the trust receipts would be carried out, and that 
such terms had been carried out in the past, and 
by inducing the plaintiff bank to part with such 
documents on such representations. The said 
firm acted as it did without any intentior of 
carrying out such representations, (b) Conceal- 
ing the fact that it had a cash credit account 
with the Imperial Bank secured by tbo pledge of 
all goods stored and to bo stored in the "‘D* 
division of the Bengal Bonded Warehouse, 
(c) Obtaining the goods covered by the documents 
with the intention of pledging the same with 
the Imperial Bank and by concealing the said 
intention from the plaintiff Bank. 

Subsequently, further evidence was 
called. The arguments on the resumed 
hearing were directed largely to the 
question, what is the legal relation crea- 
ted by so-called Trust Receipts. ** 
This question was considered in the case 
of In re Nripendra Kumar Bose (2), and 
my remarks therein have been explained 
and amplified in the judgment of Ameer 
Ali, J., in the case of In re, Sumermnll 
Surana (3) with which I agree. So far as 
the present csfse is concerned the question 
can be disposed of shortly : Whatever 
be the relation created as between the 
plaintiffs and Kerr Tarruck & Oo., whe- 
ther the trust receipts created contracts 
of agency or something more, such 
as a trust, they cannot affect the 
defendants, who had no knowledge of 
them and who, bona fide, had given valu- 
able coDsideratfon for the goods pledged. 
(S. 64, Trusts Act.) 

It seems to me quite clear that. Kerr 
Tarruck & Co. were in possession of the 
goods within the meaning of the old 
S. 178, Contract Act, and could and did 
make a valid pledge of them to the dc- 
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fondants apart from any question arising 
under the terms of the second proviso. 
Further, I am satisfied, for the reasons 
given in the two cases to which I have 
just referred and in the circumstances 
of this case, that no trust was or could 
be created by means of the trust receipt^ 
and that the goods were not and could 
not have been delivered by the Charter- 
ed Bank to Kerr Tarruck & Co. or .held 
by them upon trust. Where anyone 
holds property in trust, bona fide, whe- 
ther the trust is express or implied^ 
he is in possession as the legal owner: 
Joyy. Cuampbclli4): Trusts Act, 8.3. It 
is clear that Kerr Tarruck & Co. were not 
the legal owners. They knew that their 
contract with the shippers was that the 
property in the goods should not pass,, 
and delivery should not be given, except 
upon payment, and they knew that the 
plaintiffs had given delivery to them in 
breach of the contract of hypothecation 
between the plaintiffs and the shippers. 
Furtlier, the plaintff’s case is that Kerr 
Tarruck k Go. were not the owners of 
the goods. 

The real object of such documents as 
trust receipts, in this as in many other 
cases, seems to be to try and defeat tho 
provisions of 8. 52 (2) (c), Presidency 
Towns Insolvency Act, and this Mr, War- 
wick was finally constrained to admit 
was the real object of the plaintiffs in 
issuing them. (Q. and A. No. 159 of his 
deposition, dated 2Bth January 1932.) 
In any case, such would be the effect 
if permitted. This would offend against 
the provisions of 8. 4, Trust Act, as also 
would the involved breach of contract 
between the Chartered Bank and tho 
shippers. If no trust was created and 
contrary to my opinion the pledge to 
the defendants was invalid for any rea- 
son, then the logical result of the plain- 
tiffs’ contentions would bo that 8. 52(2) 
(c), Presidency-Towns Insolvency Act 
would apply and the goods would form 
part of the property of the insolvents 
divisible amongst their creditors, as- 
being goods in the order or disposition 
of the insolvents, in their trade or buei- 
ness, by the consent and permission of 
the true owner under such circum- 
stances thatthey are the reputed owners 
thereof. This follows from the plain- 
tiffs' contention that they are hpothe- 
catee s, that is t o say, the tru e owners 

4. (1804) I Sch A Led d'28. 
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of the goods 'within the meaning of the 
section. 

Such being the case, it would appear 
to be unnecessary to consider that part 
of the plaintiffs’ case which rests upon 
allegations of fraud, because in such a 
case the plaintiffs would not be entitled 
to maintain the suit, the property in the 
goods having vested in the Official As- 
signee. Further, the plaintiff's, as re- 
gards the shippers, were in a simi- 
lar position to that which they alleged 
against Kerr Tarruck & Co. Admit- 
tedly, they had obtained the shipping 
documents from the shippers upon the 
representation that they would not part 
with tliem, except upon payment, when 
their intention was immediately to de- 
liver them to Kerr Tarruck & Co. in 
exchange for the trust receipts. Thus 
they wejre guilty of fraud or the offence 
of cheating and their claim in this suit 
is founded upon such tort-feasance. The 
contention is that the goods in suit were 
obtained from the plaintiffs by Kerr 
Tarruck A: Co. by moans of an off'ence 
or fraud within tlie meaning of the 
second proviso to the old S. 178, Con- 
tract Act. The plaintiffs do not rely 
upon the first proviso. Seldom has a 
case based upon allegations of fraud 
started under a heavier handicap. It is 
perhaps unnecessary for mo to repeat 
that the Court will not allow sucli alle- 
gations to be made lightly, or otherwise, 
than with the utmost precision and par- 
ticularity, and above all promptly. 

That their old and trusted customers, 
Kerr Tarruck & Co., had defrauded them, 
never entered the heads of the plaintiff's 
until at least 15 months after the insol- 
vency. During this long period, when 
the plaintiffs, presumably, were in fairly 
constant communication with their legal 
advisers, not a word was said about fraud 
having been committed against the 
plaintiffs, and their case was launched 
and came to hearing without any men- 
tion of so serious an allegation. It is 
not contended that any new facts were 
disclosed during this interval, upon 
which this new charge could be founded, 
except the awkward fact which arose as 
the result of the decision in the case of 
HahimbiiX Ashan Karim v. Central 
Bank of India Ltd (l) to which I have 
referred. In other words, this allega- 
tion of fraud is an afterthought. It 
has been raised upon the advice of law- 


yers, and it is clear from the evidence of 
Mr. Pollock that the officers of the plain- 
tiff bank have experienced great difficulty 
and much searching of heart before 
they could be induced to swear upon 
oath, and with any sense of decency or 
honesty, that Kerr Tarruck & Co. had. 
defrauded or had intended to defraud the 
plaintiffs. I have been informed that 
this is a kind of representative suit, 
and is being financed by several of the 
banks who wished to have the question 
raised by the issue of trust receipts 
finally decided. I cannot help regret- 
ting that the plaintiffs did not pursue 
the original intention to the end, with- 
out introducing fresh allegations of 
fact which in all the circumstances of 
this case, I cannot help thinking are 
not honestly believed to be true nor 
honestly contended. Nevertheless, I will 
deal with them upon the supposition 
that they have been truly alleged, and 
that they were omitted'from the original 
plaint either by forgetfulness and in- 
advertence on the part of the officers of 
the plaintiff bank, or by negligence on 
the part of their legal advisers. 

The pledge to the defendants was of 
goods, not documents, therefore we are 
concerned with the second proviso to 
S. 178 only so far as it relates to goods. 
In the first place it is difficult to see how 
the proviso can apply in the particular 
circumstances of this case. The lawful 
owners of these goods were the shippers, 
not the plaintiff’s. Kerr Tarruck & Co. 
obtained them from the shipowners who 
were in lawful custody of them. As- 
suming that the plaintiffs were the 
agents of the shippers for the purposes 
of the proviso, Kerr Tarruck Co. ob- 
tained the documents not the goods from 
the plaintiffs. It may however be possi- 
ble to contend that Kerr Tarruck k Co. 
obtained the goods from the slupowners, 
who were in lawful custody of them, by 
means of an offence or fraud committed 
upon a third party, namely, by getting 
the shipping documents, which are, in 
the words of Bowen, L. J., “the key to 
the warehouse" from -the plaintiffs by 
means of an offence or fraud, and that 
this is sufficient to bring them within 
the terms of the proviso. The word 
'^offence" is not defined in the Contract 
Act, but in the General Clauses Act, 
S. 3 (37), it is defined as “any act or 
omission made punishable by any law 
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for the time being in force.” The offence 
alleged by the plaintids is that of cheat- 
ing, within the meaning of S. 415, 
I. P. C., which is as follows ; 

" Whoever, by deceiving any person, fraudu* 
lently or dishonestly induces the person so do’ 
ceived to deliver any property to any person, or 
io consent that any person shall retain any pro- 
perty, or intentionally induces the person so 
deceived to do or omit to do anything which he 
would not do or omit if he were not so deceived, 
and which act or omission causes or is likely to 
cause damage or harm to that person in body, 
mind, reputation or property, is said to “cheat”. 

Explanation . — A dishonest concealment oC 
facts is a deception within the meaning of this 
section. 

Therefore to constitute this crime, 
there must be active deception, by which 
jthe accused must (a) fraudulently or 
^dishonestly induce the person to deliver 
property, etc., or (b) intentionally induce 
him to do or omit something which 
causes damage, etc., to him, or there 
must be a dishonest concealment of facts, 
v-ith the like results. “Fraudulently” 
means doing a thing with intent to 
defraud (8. 25, I. P. C.). The word 
“defraud” is not defined in the Code, 
but connotes generally an intention to 
deceive, coupled with the possibility of 
doing injury. “Dishonestly” means with 
the intention of causing wrongful gain 
or loss (S. 24, I. P. C.). Wrongful gain 
or loss means gain or loss of property by 
unlawful means. (8. 23, I. P. C.). 

“Fraud” is defined in S. 17, Contract 
Act. It is doubtful whether this defini- 
tion is intended to apply to the word 
“fraud” in 8. 178 and cogent reasons are 
adduced by the learned authors of 
Pollock and Mulla on the “Contract 
und Specific Belief Acts,” Edn. 5 at 
p. 639, why it should be confined to the 
substantive wrong of deceit. But, whe- 
ther or not these arguments are sound, 
the definition requires either an intent 
to deceive or to induce a contract, by a 
false suggestion known to be false, or the 
active concealment of a fact ora promise 
made tfrithout any intention of perform- 
ing it, or any other act fitted to deceive, 
or any act specially declared by law to 
bo fraudulent. Mere silence is not fraud 
unless there is a duty to speak, or unless 
it is equivalent to speech. There is no 
evidence, in this case, of active deception 
'or concealment, and I am satisfied that 
there was no intention to deceive or to 
defraud. No one in this case, except the 
learned counsel appearing for the plain- 


tiffs, has had the courage frankly to 
state otherwise, though some witnesses 
have been induced to say that they had 
suspicions, whatever that may imply. 

The firm of Kerr Tarruck & Co. carried 
on business in Calcutta prior to its in- 
solvency for more than 70 years, and 
during all that time it is admitted that 
it held a very high reputation for com- 
mercial integrity. At all material times 
Mr. B. N. Sircar acted for Kerr Tarruck 
^ Co. of which firm he was the senior 
partner; no one has suggested that he 
has ever been known to be or act other, 
wise than as an upright and honest busi- 
ness man. I do not believe that he ever 
had any intention to deceive or to act 
fraudulently or dishonestly; nor do I 
believe that the plaintiffs were induced 
to issue the shipping documents, by any 
deception or active or passive conceal- 
ment on his part or on the part of his 
firm. Throughout all this time, Kerr 
Tarruck & Co. never failed to moot every 
bill at or before maturity, generally be- 
fore. I do not believe that either party 
ever intended the conditions of tho trust 
receipts to be observed, They wore and 
are devices created in an attempt to 
defeat tho provisions of 8. 52, Frosicleiicy 
Towns Insolvency Act, in case of insol- 
vency. In my belief Kerr Tarruck k Co. 
had no more idea that, in [ilodging the 
goods to tho defendants, they were ac- 
ting wrongfully or in breacli of any con- 
tract, than tlio plaintiffs had, when they 
disregarded the plain terms of their con- 
tract with the shippors. Tho plaintiffs 
never relied or intended to roly on tho 
security (if any) afforded by the trust 
receipts. They relied upon the reputa- 
tion and proved integrity of Kerr Tarruck 
^ Co. No effort was made to conceal tho 
pledge to the defendants. The represen- 
tatives of the plaintiffs wore allowed to 
inspect the goods and tho godown, when- 
ever they wished to do so, and the 
engraved locks of the defendants were on 
the doors, and their godown sarkar 
wearing conspicuously a metal badge 
with tho name of the bank upon it, was 
always present. They were well aware 
that large quantities of goods were stored 
in the godown, whicli were not covered 
by the trust receipts. 

In my opinion, the facts show that 
Kerr Tarruck & Co. honestly believed, 
so far as they ever directed their minds 
to the question, if at all, that they were 
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entitled to deal with the goods as they 
thought fit, subject to their obligation 
to meet the bills when they fell due, and 
that the property in the goods had 
passed to them on delivery. Just the 
plaintiffs honestly believed that they 
were justified in issuing the shipping 
documents in return for trust receipts, 
the truth seems to be, that some, and 
perhaps many, business men nowadays, 
though of undoubted integrity, have 
scant regard for the sanctity of contracts, 
or even of trusts, or for meticulous 
adherence to their terms. Mr. Warwick’s 
evidence under cross-examination is full 
of onliglitenment upon this aspect of the 
case. Terhaps their cynical disregard of 
what was once .considered to bo the 
corner-stone of modern civilization is not 
surprising. There have occurred re- 
cently striking and notorious examples 
of breaches of contracts which had been 
confirmed and sanctified with all the 
deliberation and solemnity of Acts of the 
legislature itself and as deliberately 
broken. But it is my belief that those 
who treat contractual obligations with 
such scant respect will generally and in 
the long run have cause to regret their 
actions, and the result in this case is, 
that there must bo judgment for the 
defendants with costs. 

K.S. Suit dismissed. 
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Kankin, C. J. and Mittkr, J. 

Jogendranaih Das — Defendant — Ap- 
pellant. 

y- 

Damodardas Khanna — Plaintiff — 
lies pendent. 

First Appeal No. 134 of Decided 
on 8th July 1932, against decree of 
Fourth Addl. Sub-Judge, 24-Pargannas, 
D/- iGth February 1929. 

(a) Accounts — Jama wa&il baki — Interpre- 
tation which avoids errors must be pre- 
ferred. 

In extracting the moaning of an account 
jama wasil bald the firot assumption which the 
Court must make is that the account may bo 
consisteut and correct. An interpretation, 
which avoids imputing to it glaring errors, is 
to be preferred to an interprolation, which in- 
volves the conclusion that an error has been 
made and successive further errors have counter- 
balanced its effect. [P 876 0 1] 

(b) Accounts — Jama wasil baki — Year sta- 
ted in Bengali and double figure year for 
purpose of rent — Period explained. 

In the jama wasul baki when the year is 
stated in the Bengali style the year lefeiied to 


is the year of occupation in respect of which the 
rent is due and when the year is stated in double 
figures in hlDglish dates the year meant is the 
financial or olficial year in which the Collector's 
duty to recover it arose and in which the Collec- 
tor could reasonably expect to receive it. 

[P 876 0 2] 

(c) Sale — Revenue tale— Defaulting tenant 
is not entitled to possession of buildings on 
land on payment of rent. • 

At a revenue sale, the buildings do not pass 
with the land and the defauUing tenant is not 
entitled to retain possession of the buildings on 
the land upon the pajmentof an equitable rent. 
The tenant can either remove the building or 
give them to the landlord or purchaser at a rea- 
sonable valuation : A1 li 1926 P C 135, liej. 

[P 876 0 1, 2] 

Amarendranath Basu, Probodhehandra 
Chatterji and Lalitmohan Sanyal — for 
Appellant. 

Nnpendranaih Sircar and Santimay 
Majumdar — for Respondent. 

llankin^ G. J. — The defendant appeals 
from the decree made in a suit brought 
for xmrpose of setting aside the sale of a 
holding in Fanchannagram. The sale 
was held on 21st Deceml3er 1926, for the 
default of payment of revenue or rent, 
which accrued duo on 28th March 1926 
and for which the latest date for pay- 
ment, under the orders of the Board of 
Revenue was 28th July 1926. This is 
described as the rent or revenue for the 
Bengali year 1332, which corresponds to 
tho x)eriod 14th April 1926 to 13th April 
1926. Apart from a subsidiary question, 
which has reference to certain buildings 
on tho land, the only question upon this 
appeal is the question whether there 
was any arrear of revenue for 1332 to 
justify the revenue sale. 

The terms of, the tenancy are to be 
collected from the kabuliyat executed by 
the plaintiff’s predocesaors-in-tible and 
dated 19th April 1876, a few days after 
tho beginning of the Bengali year 1283.- 
The kabuliyat states that the rent 
is to be at the rato of Rs. 6-6-6 x)er year 
and that the tenants will deposit the 
said rent in the Collectorate witJiin 28th 
March each year. According to tho con- 
tract therefore the rent for a year was 
not payable in advance, but was payable 
about a fortnight or three weeks before 
the end of each year of tenancy. The 
year of tenancy is not stated to bo the 
Bengali year, but if it extended from 
19th April of one year to 11th April of 
tho next, it coincided, save for a few 
days.'with tho Bengali year. The finan- 
cial year or official year, for purposes of 
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revenue, begins on Ist April and ends on 
the last day of March. 

In order to determine whether, in De- 
cember 1926, the plaintih; had failed to 
pay the sum of Bs. 5-15-6, the sum to 
which the rent of Bs. 6-6-6 had been re- 
duced, due in respect of his occupation 
of the land for the Bengali year 1332, or 
perhaps more accurately for the period 
19th April 1925 to 18th April 1926, 
which is the question before us, we have 
to examine the jama wasil bakis of this 
holding. These are accounts kept by 
the office of the Collector of the District 
of 24.Pargannas and the dispute bet- 
ween the parties is as to their meaning. 
In other words, as the Judicial Commit- 
tee pointed out in a case of similar 
character having reference to Dihi Pan- 
channagram : Narendra Nath Dutta v. 
Abdul Hakim (l), the question before us 
is a question of fact: whether a certain 
sum was paid before a certain date or 
then remained unpaid, and the entries 
in these jama wasil bakis are to be re- 
garded as a narrative of monetary trans- 
actions, a narrative of which the moan- 
ing is to be got at by considering what 
is said and the manner of saying it. 

The accounts produced begin with the 
year 1899 and continue down to the date 
with which we are concerned. The first 
thing to be collected from them is that 
from 1899 down to 1910, the tenant 
paid a sum equivalent to the annual 
rent in June of each year. Thereafter 
down to 1924, he paid his rent in each 
year generally in July, once or twice in 
June and once or twice later. In the year 
1921, for some reason, he paid twice, pay- 
ing Bs. 6-6-6 in addition to the annual de- 
mand, which at that time was Bs. 6-1-9. 
For the first part of the period comprised 
in these accounts, namely, down to 1914, 
the last date for payment of arrear of 
rent for the purpose of avoiding a reve- 
nue sale was 28th June of each year. 
From 1914, it was 28th July each 
year. IJjfow the sole question upon these 
accounts is this : whether they show 
that the payments, which were made, 
were payments of rent in advance, in 
the sense that the payments made in 
June or July^were made in respect of the 
rent due from the tenant in respect of 
his occupation of the land from April 
immediately before the payment was 
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made until the March of the' follow- 
ing year, or whether they show that they 
were made in respect of the year of 
occupation ^^hich ended in the previous 
April, and for the rent which became due 
under the contract on the 28th of the 
previous March. This is the same ques- 
tion which has given trouble before in 
at least two cases in this Court, but on 
a question of fact 1 propose to take no 
notice of other cases and to examine the 
documents by themselves. 

It appears to me to be demonstrable 
on the face of these accounts that the 
latter of the two alternatives above 
stated is the correct one. We are not 
asked to assume, nor could we assume, 
that any arrear or overpayment existed 
prior to the period dealt with in these 
accounts. As the entry for 1899 is de- 
fective, in that it puts no date to define 
the period in respect of which the i)ay- 
ment is being made, it would have to be 
filled up, if at all, consistently with the 
subsequent entries. We must either 
neglect the first item altogether, or wo 
must fill up the gap, as if the ‘‘demand’* 
wore defined by the year 1899-00 — it 
makes no difference which we do. Tak- 
ing the next three entries, the question is 
what is meant by “demand for 1900-01,” 
“demand for 1901-02” and “demand for 
1902-03,” Does it refer to the rent 
which became due on the 28th March of 
the first of the two years mentioned — 
i, e., in 1900, 1901 and 1902 — or does it 
refer to the rent which at the time of 
payment in June bad not yet become 
due and would not become due until the 
following March ? We may bear in mind 
on this question that we are dealing 
with accounts kept by a revenue officer 
and that 1900-01 is the financial or offi- 
cial year. The learned Advocate Gene- 
ral for the plaintiff respondent, con- 
tends that each year, when the tenant 
paid bis annual rent in June, he was 
paying rent which, under the contract, 
would not be due until the -following 
March and for which the tenant had, 
until the following June, time in which 
to pay, for the purpose of avoiding a 
revenue sale. This ho contends must be 
the meaning of the words “current rent” 
or “current demand.” 

Now, in the year 1903, the accounts as 
kept show a change of method. The 
date 1902-03 is followed by “1309 B.B.** 
and in each June, as the tenant pays, ha 
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is said, for the next five years, to pay in 
respect of the demand for 1309, 1310, 
1311, 1322 and 1313 respectively. In 
1908, the former method is reverted to 
and the demand is defined by the year 
1908-09. This goes on consistently till 
1915-16. Again a change of method is 
introduced and the account reintroduces 
the Bengali year as defining the demand 
in respect of which the payment has 
heen received. 1915-16 is followed by 
1322 B. S. and thereafter the account 
continues in terms of the Bengali year. 

Now, if we are to extract the meaning 
|of an account the first assumption which 
yve must make is that the account may 
bo consistent and correct. An inter- 
pretation, which avoids imputing to it 
glaring errors, is to be preferred to an 
linterpr'etation, which involves the con- 
jclusio^ that an error has been made and 
jsuccessive further errors have counter- 
jbalanced its ettect. We will therefore 
examine the three transition periods in 
this account, concentrating upon the 
fact that the year 1902-03 is followed by 
1309 B. S., that the year 1313 B. S., is 
followed by 1908-09 and that the year 
1915-16 is followed by the year 1322 
B. S. If we are not to assume that the 
Collector’s officer is in each case making 
a highly serious mistake, it seems to me 
to follow that the payments made by 
the tenant in June or July had reference 
to the rent which was due on the pre- 
vious 28th March in respect of the year 
of occupation which concluded on the 
18th April thereafter and which was 
finally demaudable for purpose of re- 
venue sale in the middle of the calendar 
year. From 28th March till 18th April, 
the rent for the previous year had 
certainly been due under the contract. 
'That however was a short period of three 
w'eeks and during most of these three 
weeks the year of occupation had itself 
not come to an end. April 1902, for 
example, to April 1903 -was the Bengali 
year 1309. The payment made in June 
1902 is put down as referable to the 
demand 1902-03; payment in June 1903 
is defined as the demand for 1309. If, 
in June 1902, the tenant had paid his 
rent from 19th April 1902 till 18th April 
1903, then when he comes next June to 
pay his rent in 1903, how can that rent 
be put down as referable to 1309 B. S. ? 
■Clearly it cannot. 1902-03 is the re- 
'venue year in which the Collector had 


to see that he got his rent by the 28th 
June, for the year of occnpation which 
ended in the middle of the previous 
April. The year *‘1309 B. S.," shows 
that a change is being made to define 
the demand in a more simple and more 
natural way by giving the Bengali year 
for which the rent was paid—that is the 
year of occupation in respect of which 
the rent was due. If the original me- 
thod be continued after the year 1902-03 
until we come again to the year 1908-09, 
it will be found that there has been no 
mistake. 1908-09 cornea in in its pro- 
per place consistently with 1902-03. 

Let us look then at the change from 
the method employed to record the pay- 
ment made in June 1907 to the method 
employed in recording the payment made 
in June 1908. From 1313 B. S., we 
change in the following year to 1908-09. 
The year 1313 began on 14th April 1906, 
and ended on 13th April 1907. Why 
should it then be followed by the figures 
1908.09 ? Are we to say that when 
1902-03 was followed by 1309, the tenant 
is recorded as paying rent twice and 
that when 1313 B. S., is followed by 
1908-09 a year has been allowed to drop 
out ? Clearly not. By the rent due for 

1313 B. S., we mean, or any ordinary 
tenant would mean, by that expression, 
the rent which he had to pay by June 
1907 if he wanted to avoid a revenue 
sale. The rent for the following year 

1314 B. S., that is, April 1907 to 
April 1908, was demandable on pain of 
revenue sale by June 1908. It is true 
that for three days before the beginning 
of the financial year 1908, it had been 
payable under the contract, though the 
period of occupation extended for a few 
days beyond the end of the Bengali year 
1314. The successive entries are quite 
consistent, if it be remembered that 
when the year is stated in the Bengali 
style the year referred to is the year of 
of occupation in respect of which the, 
rent is due and that when the year is 
stated by double figures the year meant 
is the financial or official year in which 
the Collector’s duty to recover it arose| 
and in which the Collector could reason- 
ably expect to receive it. The same rea-i 
soning applies to the transition from 
1915-16 to 1322 B. S. In both years 
the payment was made in July and in 
the second it was made at the 11th hour. 
The learned Subordinate Judge, consis* 



376 Calcutta 

tently with the contention before us, was 
invited to hold that hero again the same 
rent had been paid twice and solemnly 
recorded by successive entries in the 
books. He has accepted this contention 
and says *'this appears to be clear.” 

An examination of the jama-wasil baki 
will show that the change of method 
which had been introduced in 1903 and 
abandoned in 1908 was again being in- 
troduced, but that it was introduced 
more carefully with an explicit state- 
ment as to what was being done. As 
the learned Advocate- Generars conten- 
tion involves that the payment made in 
June 1903 as being for 1309 B. S. was a 
second payment for the same period as 
had been covered by the payment in the 
previous year, it may well be that simple- 
minded tenants had been attracted by 
the same argument and that the rever- 
sion to the old system in 1908 was not 
unconnected with a certain amount of 
confusion which the change of 1903 had 
caused. Be that as it may, we see that 
after 1916 the Bengali year is deliber- 
ately adopted to define the demand in 
respect of which the payments are re- 
ceived; and we find further that in tho 
transition year the demand is carefully 
defined. 

The payment received in July 1916 is 
stated to be current for 1322 up to 28th 
July 1916. This can only have reference 
to the rent which, on 28th March 1916, 
became due under the contract in respect 
of the year of occupation which ended 
on 18th April 1916, and which was 
finally domandable under the orders of 
the Board of Kevenue on 28th July 1916. 
This entry, like the entry of 1309, shows 
one that the previous entry had reference 
to the financial year which began a fort- 
night before tho end of the period of 
occupation in respect of which the rent 
was duo. 1322 B. S. is not a financial 
year at all. The change is . not merely 
from what may be called the English 
style to tphe Bengali style. The Bengali 
style tells one that the demand is being 
more simply defined by a reference to 
the Bengali year, which in everybody’s 
mind is the year during which the ten- 
ant has enjoyed the land and for which 
the sum is due. Tho period of occupa- 
tion could not naturally be defined by 
tho financial year which for purposes of 
collection and account is of primary in- 
terest to the revenue. 
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If this be right, the controversy is- 
really at an end. There was no double 
payment in respect of the year of occu- 
pation 1322, The rent for 1323 waa 
timeously paid in July 1917. In 1324, 
the rent had dropped from Es. 6-6-6 to* 
Es. 6-1-9 and this was timeously paid in 
July 1918. In July 1919 rent was paid 
for 1325 at the old figure of Es. 6-6-6, 
which was an overpayment of four annas 
nine pies. Taking this overpayment into* 
account, tho rent for 1326 was paid in. 
September 1920. For 1327, there was 
for some reason a double payment, one 
of Es. 6-6-6 and another of Es. 6-1-9 so- 
that tho account was Es. 6-6-6 in credit. 
The rents for 1328 to 1330 were at the 
reduced figure of Es. »5.15-6 and were 
duly paid, though in the last case not 
until December. In 1331 nothing was 
paid, but the account being Es. 6-6.6 in 
credit, there was no arrear, seven annas 
still standing to the credit of the ten- 
ant’s account. For 1332 nothing was* 
paid in 1926, and then in December 1926, 
the bolding was sold for arrears of reve- 
nue. The Collector was quite within 
his rights. 

When the case of Narendra Nath 
DiUta V. Abdul Hahim (l) was decided in 
this Court by Oliatterjeaand Graham, 3 J., 
they camo to a conclusion of fact upon 
jama-wasil-bakis, in which the entries 
may have been of the same character as 
those before us, though tho contractual 
date for payment vi’as 28th June and the 
year of occupation ended 6th July> 
dates which make a good deal of differ- 
ence. I do not propose to discuss tho 
facts of another case upon a question of 
fact. But it may be worthwhile to notice- 
that the decision in this Court in Nar- 
endra' s case (l) was given in August 
1924 and that on 4th June 1925 the 
same matter of these holdings in Pan- 
channagram came before Walmsley and 
B. B. Ghose, JJ., in an unreported case 
Bamlal Chaudhuri v. Bijaygopal Mu^ 
kherji (2). In that case, as in the pre- 
vious case and in this case, the parties 
had taken copies of these technical ac- 
counts and had proceeded in the trial 
Court to dispute about their meaning 
without taking the trouble to call any 
evidence from the Collectorate by a per- 
son familiar with these accounts who- 
might be qualified to explain them. 
W^almsleyjind B. B. Gho se, JJ. , thou ght, 
^ '2r{in6)A 6 Dm of 1922. 
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fit in this Court to receive the evidence 
of a clerk from the Collector’s office. 
They appear to have come to the con- 
clusion that the 

“demand each year is shqwn as beicg for the 
period ending 26th July, that is to say, in the 
account for the Bengali year 1326 or the finan- 
cial year ending Slst March I'Ji'J, the demand 
is shown as being for the year ending 23th July 
1919/’ 

1 cannot take into account the evi- 
dence in another case, even if I had the 
record of it. Proceeding entirely upon 
the internal evidence of the accounts 
before me, which are quite explicit after 
I91G, I conclude that the accounts are 
consistent througiiout, no years being 
dropped out and no payments being re- 
corded twice in respect of the same year. 
])uring the period, for which the account 
is kept ih terms of the financial year, 
there i^, in this case, only one instance 
of payment being made after the Col- 
lector’s final date in June or July. In 
that case the payment is entered as 
being in respect of .an arrear. But tlie 
figures 1U13-14 do not occur in the prin- 
ted sheet, though the payment was un- 
doubtedly received in that financial year. 
Upon this account, L think it enough to 
say that the demand is shown, where 
the financial year is employed, as being 
for the financial year in which the rent 
is finally deniandable, that is in which 
on 2dtli July the holding becomes liable 
to sale, and that the demand is shown 
as “current” up till 28th July of that 
year. 

1 may here observe that for each pay- 
ment the tenant gets a chalan or re- 
ceipt, wdiich presumably shows full par- 
ticulars of the rent which he has liqui- 
dated. The tenant has not produced any 
one of these, preferring doubtless that 
his arguments as to double payment 
should be considered without them. My 
finding of fact upon the evidence is con- 
trary to that of the learned Judge and 
[ think the appeal should bo allowed. It 
has been called to our attention that 
the plaintifl' has certain buildings wliich 
at the date of suit stood on the bolding. 
As the learned Subordinate Judge ap- 
pears to have expressed an opinion that 
the plaintiff's right, if the sale were 
valid, would be to retain possession of 
them upon the payment of an equitable 
rent to the defendant we are asked by 
the appellant to negative this view. 
While it is clear that at a revenue sale 


the buildings do not pass with the land 
[Narayan Das v. J atindra Nath Boy (3)J , 
the learned Advocate-General has not 
defended the view that the defaulting! 
tenant is entitled to retain possession of. 
the buildings on the land upon payment 
of an equitable rent. The appellant \b 
willing that the plaintiff should, if he; 
so desires, remove the buildings; or if hei 
does not desire to remove the buildings, 
the appellant is willing to take them at 
a reasonable valuation. This does full’ 
justice to the rights of the respondent 
and we will order accordingly. The re- 
suit is that the appeal is allowed with 
costs and the plaintiff’s suit is dismissed 
with costs. But in our decree we will 
make the order which I have indicated 
as regards the buildings. 

Milter, J . — I agree entirely with my 
Lord, the Chief Justice both in the rea. 
sons and conclusions of his judgment im 
this case. 

_K.S. ' Appeal allowed. 

S. 'a'IR l’927'yc 136=102 10 198=54 1 X 
218=61 Cal C69 (1*0). 
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l^ATTKRSON, J. 

Pratapehandra Ghosh — Plaintiff — 
Appellant. 

v. 

Bamanimohan Ghosh and others — 
Defendants — Eespondents. 

Second Appeal No. 365 of 1930, De- 
cided on 10th Juno 1932, against decree 
of Sub- Judge, Bogra, D/- 25th September 
1929. 

Landlord and Tenant — Gift of occupancy* 
holding without content of landlord — Land- 
lord it not entitled to eject transferee. 

Q'he principle that on a sale of an occupancy 
holding the landlord in the absonco of his con- 
sent is ordinarily entitled to enter on the bold- 
ing does not apply to transfers of such holding 
otherwise than "by sale or mortg.ige, o.g , by 
gift. Even if it be held that the abovo principle ■ 
applies to transfers by gifts, whore there is an 
agreement between the donor tenant and the 
donee by which the donor tenant occupies somo 
portion of the land, the landlord is not entitled 
to eject the transferee as before this question 
can arise, he must show that he has a right of 
re-entry as against the original tenant ; 42 Cal 
172 {F B), JHst. [P 378 C 1; P 379 C 2} 

Badhabtnode Pal and Jyotireendra- 
nath Das — for Appellant. 

Jateendranath'Sanyal — for Bespon* 
dents. 

Judgment. — This appeal arises out of a 
suit for the ejectment of the defendants 
from a certain non-transferable occu* 
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ipancy holding, on tho allegation that 
<they are in possession thereof as tres- 
ipassers. The original tenant was one 
Kamalkamini Debi. Defendant 2 is the 
daughter of Kamalkamini and defen- 
dant 1 is the husband of defendant 2. 
Defendant 3 is a bargadar in actual culti- 
vating possession of the land in suit. In 
1322 B. S. Kamalkamini executed a deed 
of gift in respect of certain propeities, 
including the holding in suit, in favour 
of her daughter and her son>in-law, 
defendants 1 and 2. This was at or 
Siboat the time of the marriage of defen- 
dant 1 to defendant 2, and since that time 
defendant 1, together with his wife, de- 
fendant 2, has been living with his 
•mother-in-law Kamalkamini as ghar- 
jamai, and has been in possession of the 
land in suit by virtue of the deed of nifi^ 
executed in his favour by Kamalkamini, 
and by realiitation of his share of the 
paddy grown on the land by the bargadar, 
defendant 3. It may be observed that 
this bargadar, defendant 3, used also to 
cultivate the land under Kamalkamini 
before she executed the deed of gift in 
favour of defendants 1 and 2. It may 
further be observed that, although 
•Kamalkamini has admittedly not paid 
any rent to the landlord for some years 
back, previous to that and subsequent to 
the execution of the deed of gift, the rent 
for the years 1325 to 1327 and the first 
quarter of 1328 were realized from her 
hy suit. 

It is common ground that the transfer 
was effected without notice to the land- 
lord and without his previous or subse- 
quent consent, and in those circum- 
stances the question arises whether there 
has been an abandonment of the holding 
by Kamalkamini, and whether the land- 
lord is entitled to treat the defendants 
as trespassers and to eject them from the 
land. On behalf of the appellant, reli- 
ance is placed on that portion of the 
•decision of the Full Bench in Dayamayi 
V. Anaida Mohan Boy (l), in which it 
is laid down that: 

1“ where the transfer is a sale of tho whole hold- 
jing, the landlord, in tho absence of his consent, 
is ordinarily entitled to enter on the holding," 

It is contended that although the de- 
cision of DayamayVs' ease (l) relates 
expressly to transfers for value of occu- 
pancy holdings, the principles laid down 
apply with equal fo rce to o ther kinds o f 

1, (1916) 42'Cal 172=27 I C 61 (F B). 
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transfers, such as transfer by gift, in 
which the whole holding is transferred 
and in which the tenant does not retain 
any subsisting interest in the bolding. 
This contention cannot, in my opinion, 
be supported. The decision in Daya~^ 
mayi*s case (l) was based on a considers- * 
tion of a number of previous and to some 
extent conflicting decisions regarding the 
effect of transfers for value of occupancy 
holdings, or of portions of such holdings, 
and also on a consideration of ohanges 
that were taking place in economic con- 
ditions in so far as such changes in- 
fluenced and were influenced by the 
extension of the practice of the sale or 
mortgage of occupancy holdings with or 
without the landlord’s consent. 

This being so, it does not at all follow 
that the principles laid dewn in Daya- 
mayi*s case (l) with regard to transfers 
for value of occupancy holdings ought 
to be regarded as being applicable to 
transfers of such holdings otherwise than! 
by sale or mortgage, e.g., by gift. Trans-' 
fers by gift, unlike transfers by sale or' 
mortgage, are few and far between, and 
suits for ejectment arising out of such 
transfers are probably rare. Moreover, 
transfers by gift generally take place 
between persons who are related to one 
another, and their frequency or infre- 
quency is probably in no way affected by 
changes in economic conditions, as in 
the case of transfers by sale or mortgage. 
This being so, I am of opinion that, 
although transfers by gift may, in certain 
circumstances, amount to or result in 
abandonment, no inference of abandon- 
ment can be drawn from such transfers 
on the authority of the decision in 
Dayamayi's case (l), which relates ex- 
clusively to transfers for value. 

Assuming however for the sake of 
argument, that the principles laid down 
in Dayamayts case (l) apply with equal 
force to transfers by gift, the appellant 
is confronted with a further difficulty in 
the use of the word “ordinarily” in the 
passage in the decision in Dayamayi s 
case (l) quoted above. The use of the 
word “ordinarily” in this connexion ap- 
pears to me to point to the conclusion 
that although an inference of abandon- 
ment may be drawn from the fact of the 
entire holding having been transferred, 
the door is left open to the tenant or his 
transferee to show that special circum- 
stances exist which would negative such 
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an inferenoe. It seemB to me that such 
special circumBtauces have been proved 
to exist in the present case. Although 
the transfer of the holding has to some 
extent affected the legal rights of Kamal- 
kamini and of the defendants, as amongst 
tliemselves, the legal rights of the land- 
lord have not been materially affected. 
There has been no cessation of cultiva- 
tion and no repudiation on the part of 
Kamalkamini of her liability to pay 
rent to the plaintiff. Kamalkamini has 
continued to live in the same house, and 
the bargadar has continued to deliver 
the tenant’s share of the paddy grown 
on the land to the inmates of that house 
for the enjoyment of Kamalkamini and 
the other members of her household. 

The only real difference that the 
transfer of the holding to the defen- 
dants Land 2 has made is that tlie title 
in the holding, as against Kamalkamini, 
is now vested in them, and they now 
vested in Kamalkainini’s house and share 
in the enjoyment of the crops grown on 
[the land. It lias been repeatedly held 
that, even if the entire liolding is trans-' 
ferred neither the original tenant nor his 
transferee is liable to ejectment provided 
the tenant continues to occupy some 
portion of the land by virtue of some 
sort of agreement between him and his 
transferee, but as far as I am aware it 
has never boon held that, in order that 
the position of a tenant and his trans- 
feree may he safeguarded as against the 
landlord, it is necessary that the agree- 
ment between them should be of a legally 
binding nature. It seems to me that, in 
certain circumstances, an informal agree- 
ment between them would have the 
same effect, even though it might not be 
legally binding. This seems to be the 
position in tho present case, Kamal- 
kamini having made some sort of arrange- 
ment with her son-in-law to the effect 
that he and his wife should come and 
live in her house and that they should 
all share in the enjoyment of the crops 
grown on the land. 

It may bo said that oven if the above 
view of the matter is correct, it applies 
only as between the landlord and tho 
original tenant, but that the transferees, 
having acquired no title as against the 
landlord, are in the position of trespas- 
sers and are liable to bo ejected from the 
land. This contention has been raised 
more than once in similar cases that 
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have come before this Court and has, in 
recent years, invariably been negatived,^ 
Before the question of ejecting the trans-' 
foree can at all arise, the landlord must 
show that he has a right of re-entry as! 
against the original tenant. This right! 
ho may seek to establish either by shoAy- 
ing that the conditions laid down in 
S. 87, Ben. Ten. Act, have been fulfilled, 
or that the case comes within the pur- 
view of the rules laid down in Daya- 
mayi'a case (l). Even if, under the rules 
laid down in Dayaviayi's case (l), an in- 
forence of abandonment may be held to 
have arisen from the fact that the entire 
holding has been transferred, it is still 
open to the tenant or to his transferee 
to show that circumstances exist which 
negative that inference. As already 
stated, I am of opinion that the rule 
laid down in Dayamayi's case (l) does 
not apply to the present case, and I am 
further of opinion that, even if it does, 
the inference of abandonment that may 
arise on the application of that rule will, 
in the particular circumstances of this 
case, have to be negatived. 

I am therefore of opinion that the 
plaintiff has failed to prove that he has 
a right of re-entry as against the original 
tenant, from which it follows that be 
has no right to eject the original tenant’s 
transferees and to take khas possession 
of the land in suit. Tho result is that 
tho appeal is dismissed with costs and 
tho judgment and decree of the lower 
appellate Court are affirmed. 

IC.S. Apjjcal dismissed. 
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Mitter and M. G. Ghose, JJ. 

Dharanidhar Boy — Applicant — Ap- 
pellant. 

v. 

P. D. Sethi and others — Decree-holders 
— Respondents. 

Appeal No. 250 of 1932, Decided on 
24th January 1933, against appellate 
order of Diet. Judge, Burdwan, D/- 4th 
May 1932. 

aJj (a) Civil P. C. (1908), O. 21. R. 46— 
Mortgage debt can be attached by the Court 
within whose jurisdiction the mortgage bond 
is found. 

The locality of a mortgage debt ie where the 
mortgage bond is found and the Court within 
whose jurisdiotion it is found can attach it even 
though the mortgagor or the property com- 
prised in tho mortgage is outside the jurisdiction 
of such Court: 239 Cal 104, New York 


Dhabanidhab V. P. D. Sethi 
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Life Insurance Co, v. Public (1924) 

2 Ch. lOi. Eel. on. [P 380 C 2) 

(b) Mortgage—Mortgage debt it payable 
where mortgagee residei in absence of con- 
tract to contrary. 

A mortgage debt is payable at the place the 
mortgagee resides, for unless a particular place 
he agreed upon for payment of the mortgage 
debt a personal tender is generally necessary. 

[P 381 0 1] 

(c) Civil P. C. (1908), O. 21. R. 46— 
Mortgage debt due to judgment-debtor it 
moveable property. 

For the purposes of execution a debt due to a 
judgment* debtor under a hypothecation bond 
is moveable property within the meaning of 

O. 21,R.4G:,^ I jR 1916 Mad209, 1 Re/.lF S8lCl] 

Sailendra Nath Banerjee — for Appel- 
lant. 

Jiiendra Nath Bay and Pravas 
Chandra Basu — for Respondents. 

Muter, /.—This is an appeal from the 
order of the District Judge of Burdwan 
aflirming an order of the Additional 
Subordinate Judge of Asansol by which 
he directed the attachment of a debt 
secured by a mortgage of immovable 
property in favour of the judgment- 
debtor. It appears that the Asansol 
Motor Engineering Ltd. obtained a 
decree against DharanidharEay, a minor 
who was represented by his guardian ad 
litem Swarupini Devi and in execution 
of the said decree has attached a mort- 
gage bond executed in favour cf the 
judgment-debtor by Raja Bon Behari 
Singh. The attachment has been made 
according to the provisions of 0. 21, 
R. 46, Civil P. 0., by a written order 
prohibiting the mortgagee, the judg. * 
ment-debtor in this case, from recover, 
ing the mortgage debt and Raja Bon 
Behari Singh, the mortgagor, from making 
payment thereof until the further order 
of the Court. To this attachment the 
judgment-debtor through his mother, the 
guardian ad litem, takes exception and 
contends that as the mortgagor Raja 
does not reside within the jurisdiction 
of the Court which has directed the 
attachment and as the mortgaged pro- 
perty not also situated within the 
jurisdictiou of the said Court the attach- 
ment of the mortgage debt is illegal. 
This objection has been overruled by 
both the Courts below, hence the pre- 
sent appeal. 

In this appeal it is contended that as 
the mortgage is a usufructuary mort- 
gage 0. 21, R. 46 does not apply. But 
this contention which was faintly urged 
was abandoned and it is now conceded 


P. D. Sethi (Mitter, J.) 1933 

that the mortgage is really a simple 
mortgage. It is argued that as the 
mortgaged property is situate in Man* 
bhum and *as the garnishee mortgagor 
also resides at Manbhum the Asansol 
Court which is the attaching Court 
has no jurisdiction to issue the prohibi- 
tory order on the garnishee, and reliance 
has been placed in support of this con- 
tention on the case of Bcgg Dunlop & Co. 
V. Jaganath (1). It is said that the 
proper procedure is that the decree- 
holder should apply for the transfer of 
the decree for execution to the Man- 
bhum Court, and after the decree is so 
transferred he should apply to the Man- 
bhum Court to issue a prohibitory order 
upon the mortgagor from paying the 
debt to the judgment-debtor. Wo are 
unable to accept this contention. ThOj 
locality of a mortgage debt is wl^pre the 
mortgage bond is found and it is admit- 
ted in the present case that the mort- 
gaged bond is with the judgment-debtor 
who resides within the jurisdiction of the 
Asansol Court. In the case of Neic York' 
Life Insurance Co, v. Public Trustee (2), 
Pollock, Master of the Rolls, quoted the 
rule of law applicable to this matter 
from the judgment of Lord Abinger in 
Attorney ^General v. Btywens (3). Lord 
Abinger said this: 

“As to the locality of many descriptions of 
effects, household and moveablo goods, for in- 
stance, there never could bo any dispute; but to- 
prevent conflicting jurisdictions between differ- 
ent ordin.iries, with respect to choscs in action 
and titles to property, it was established 
as law, that judgment debts were assets, for 
the purposes of jurisdiction, where the judgment 
is recorded; leases, where the land lies, specialty 
debts, where the iustrument happens to be; 
and simple contract debts, where the debtor 
resides at the time of the testator's death." 

A mortgage debt is a specialty debt as 
opposed to a simple contract debt. 
Lort Atkins, J., in the Neio York Insur- 
ance case ( 2 ), just referred to, pointed 
out that in respect of specialty debts 
the test has always been not the place 
and residence of the debtor, but the 
actual place where actual document 
constituting the specialty exists, namely, 
where the piece of paper, is to bo 
found. The piece of paper, i. e., the 
mortgage bond in the present case, is 
found with the judgment. debtor in 

1. (1912) 89 Cal 104=11 I C 417. 

2. (1924) 2 Ch 101=93 L J Ch 449=40 

T L R 430=131 L-T 486=68 S. J. 477. 

8. 4 M & W 171. 
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Asansol and that is the locality of the 
mortgage debt. The mortgage debt is 
also payable at Asansol where the judg- 
ment. debtor mortgagee resides, for un- 
less a particular place be agreed upon 
for payment of the mortgage debt a per- 
Isonal tender is generally necessary: see 
h^isher on Mortgage, Edn. 6, para. 1504. 
It is competent to a Court under 0. 21, 
B. 4G to issue a prohibitory order upon 
a person resident outside the limits of 
jits jurisdiction in respect of property 
which is within its«jurisdiotion and the 
mortgage bond which is the property 
sought to be attached is within the 
jurisdiction of the Asansol Court. And 
it has been correctly hold in the majo- 
rity of the High Courts in India that 
for the purposes of the execution a debt 
duo to a judgment-debtor under a hypo- 
thecati^n bond is moveable property 
within the moaning of 0. 21, B. 46, 
Civil r. C.: Nataraja lyrrwThe 

\South Indian Bank of Tinnevelly (4). 

The case of Beycj Du7ilop and Oo. v. 
Jaqannath Marwari (l). is distinguish- 
ablo in its facts. There tlie decree under 
execution was obtained in the Court of 
Burdwan against the juclgraent-dobtor 
residing in Burdwan and there was a 
debt due to the judgment-debtor from 
the firm of Messrs. Begg Dunlop k Co. 
and Williamson Maggor k Co,, two firms 
of merchants carrying on business in the 
town of Calcutta; the debts being also 
payable in Calcutta, and in those cir- 
cumstances it was held that it was not 
competent to a Court in execution of a 
decree for money to attach, at the in- 
stance of tlie decree-holder, a debt pay- 
able to the judgment-debtor by a non- 
resident outside the jurisdiction. In 
the present case the property attached 
is within the jurisdiction of the attach, 
ing Court although the garnishee is resi- 
dent outside its jurisdiction. In Begg 
Dunlop's case (l) both the garnishee as 
well as the property sought to be attached 
were outside the jurisdiction of the Court 
which directed the attachment. Be- 
sides in the Begg Dunlop's case (l) the 
debt was not a specialty debt but a 
simple contract debt and the locality of 
the simple contract debt is within the 
area of the local jurisdiction within 
which the debtor for the time being 
resides: see Gomniissioner of Stamps v, 

4. A i R 1915 'SlAd 209=13 I 0 91=37 Mad 
51. 
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Hope (5). For the reasons given above 
we are of opinion that the conclusion 
reached by the Courts below is right 
and that this appeal roust be dismissed 
with costs. We assess the hearing fee 
at two gold mohurs. 

M. G, Ghose, J . — 1 agree. 

K.S. Appeal dismissed, 

' 6. (1891/ A 0 470. 
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Costello, J. 

AUapali Khan — Defendant — Appel- 
lant. 

V. 

Uzirali Khan and others — Plaintiffs — 
Bespondents. 

Second Appeal No. 587 of 1930, De- 
cided on 2nd June 1932 against decree 
of Acldl. Sub- Judge, Chittagong, D/- 
19th September 1929. 

Deed — Conitruction — Some rules stated. 

The charaoter of a document has to bo deter' 
mined mainly with reference to the terms of 
the document itself. More attention should be 
paid to what the document itself says than to a 
mere existence of a description expressive on 
the margin of the document. 

[P 382C IP 384 C2] 

The intention of the parties must be deduced 
from the language in which the document is 
couched and not by reference to the particular 
religious beliefs or ethical doctrines of tbe per* 
sons using them: Case law referred. [P385 0 2] 

A document was expressed to bo a kabala and 
the transferee was in the ^possession of the pro- 
perty. There was a clause that the transferor 
was to get back the property if he paid tbe pur- 
chase amount and an equal amount within 
eight years from dale of document. In the 
margin of the document there happened to bo 
an expression kat kabala. The transferor failed 
to pay the amount and get bvaclc the property 
within eight years, but subsequently sought to 
redeem the property on the ground that the 
document was one for mortgage by conditional 
sale. 

Held: that the transaction was an out and out 
sale and not a mortgage. [P 386 0 1] 

Chandrashekhar Sen—ioT Appellant. 

Jtohinibinode Bakshit — for Bespon- 
dents. 

Juddment. — This is an appeal from 
a decision of the Additional Subordinate 
Judge of Chittagong, dated 19th Septem- 
ber 1929, whereby he reversed the deci- 
sion of the Munsif, 3rd Court, Patiya, 
dated 5th September 1927. The suit, 
out of which this matter arises, was in- 
stituted on 20th December 1926, and 
the plaintiffs were claiming to redeem 
certain lands, originally held by tlieir 
predecessor in kayemi raiyati right. 
The plaintiffs claimed to redeem those 
lands upon the allegation that they 
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were mortgaged by the plaintiff’s pre- 
decessor. in-title to one Ashkar Ali on 
23rd Jaistha 1260 M. E., corresponding 
to 5th June 1898. The defendant as- 
serted that he had been continuously in 
occupation of the lands in question from 
the date just mentioned up to the time 
of the institution of the suit on 20th 
December 1926. The real defence to 
the plaintiffs’ claim was that the docu- 
ment dated 23rd Jaistha 1260, was in 
law not a mortgage but was a deed of 
sale by which the lands therein referred 
to were sold, but subject to re-purchase, 
the condition of such re-purchase, being 
if the transferor repaid the sum stated 
to be the price together with an equal 
amount of profit within a period of eight 
years from the date of the document 
then he would be entitled to get b?.ck 
the lands transferred by him. The plain- 
tiffs were ready and willing to pay to 
the defendant an amount equal to the 
principal sum and an equal amount by 
way of profit in order to redeem the 
lands from the defendant. 

The only question which arises for 
determination in this appeal is the short 
point whether or not the document of 
23rd Jaishtha 1260 was a mortgage by 
way of conditional sale or was an out 
and out sale. It is admitted by the de- 
fendant that if that document is a mort- 
gage, then the plaintiffs have not lost 
their right to redeem the lands and that 
they are entitled to succeed in their suit. 
On the other hand, if the document 
effected an out and out sale of the lands 
then the plaintiffs long since lost their 
, right to buy back the lands, and their 
suit fails. The question whether a docu- 
ment of this character is a mortgage or 
an out and out sale has to be deter- 
mined mainly with reference to the 
terms of the document itself. Lord 
Davey in giving the judgment of their 
Lordships of the Judicial Committee of 
the Privy Council in the case^of BaU 
kishen^Das v. Lcgge (l) said with re- 
ference to a matter of this kind: 

The cose must therefore bo decided on a con- 
sideration of the contents of the documents 
themselves with such extrinsic evidence of sur- 
rounding circumstances as may be required to 
show in what manner the language of the 
documeut is related to existing facts. 

In the present case it appears that 
the plaintiffs sought to support their 

1. (1899) 22 All 149=27 I A 58=7 Sar 601 
(P C). 


contention that the document of 23rd 
Jaistha 1260 was really a mortgage, by re- 
ferring to statements in a petition which 
had been put forward in connexion with 
certain execution oases by the defen- 
dant, in which the defendant had des- 
cribed the document with which we are 
now concerned as kat-kabala. In my 
opinion, however, as the filing of that 
petition was an event which occurred 
some time subsequent to the execution 
of the document, it is not a matter 
which falls within the latter part of the 
proposition laid down by Lord Davey 
and accordingly that petition ought not 
to be taken into account one way or the 
other for the purpose of deciding the 
point at issue between the parties in 
the present proceedings. It is to be 
observed, from the dates which' I have 
already mentioned that some 28 years 
had elapsed from the time when the 
bargain was made between the parties 
to the time when the present suit was 
instituted and therefore in endeavour- 
ing to construe the terms of the docu- 
ment, one must bear in mind the obser- 
vations of Lord Oranworth, L. 0., in the 
well-known case of Alderaon v. White 
(2) where he said: 

What is thero to show that it (that is to say 
tho document then undoi: consideration) was 
intended to bo a mere mortgage? 1 think that 
the Court, after a lapse of 30 years, ought to 
require cogent evidence to induce it to hold 
that an instrument is not what it purports to 
be, and I see but little evidence to that effect 
here. 

That passage in the judgment of the 
Lord Chancellor has been quoted in a 
number of cases since and always with 
approval, notably by Lord Atkinson in 
the judgment of the Judicial Committee 
of the Privy Council in the case of 
Jhanda Sivgh v. Wahiduddin (3). Tho 
same passage had previously been re- 
ferred to by Sir Barnes Peacock in giving 
the judgment of the Judicial Committee 
of the Privy Council in the case of 
Bhagwan Sahai v. Bhagwan Din (4). 
Owing to tho lapse of time in the pre- 
sent case, I think one is bound very 
carefully to scrutinize the actual pro- 
visions of the document of 23rd Jaistha 
1260 before approving the judgment of 
the learned Subordinate Judge of Ghit- 

2. (1858) 2 D E G * J 97=4 Jur n 3 126=G 

W B 242. 

8. A I R 1916 P 0 49=36 I C 38=43 I A 284. 

=38 All 670 (P 0). 

4. (1890) 12 All 887=17 I A98=5Sar 661(PC). 
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tagong, who came to the conclbsion that 
the view taken by the learned Munsif 
that the transaction was an out and out 
sale was not correct and that the trans- 
fer was really by way of mortgage. 
There is another important passage in 
the judgment of Lord Cranworth 
in Aldcrson v. White (2), which also has 
been relied upon in subsequent cases 
where a point similar to the present one 
was under consideration. That passage 
is in the following terms: 

The rule of law on this subject is one dictated 
by commonsenae that prima facie an absolute 
conveyance, containing nothing to show that 
the relation of debtor and creditor is to exist 
between the parties, does not cease to be an 
absolute conveyance and become a mortgage 
merely because the vendor stipulates that he 
shall have a right to repurchase. In every such 
case the question is, what, upon a fair construc- 
tion, is the meaning of the instrument ? 

In order to decide what is the mean- 
ing of Ehe instrument now before me, 
one must therefore look at the precise 
terms of the document itself. They are 
as follows : 

This kabala for absolute sale of lands and rent 
sheweth : — “ I possess, separately, in kayomi 
raiyati right the lands measuring 1 kani 4 gan- 
da.s and 2 karhas, at an annual rent of Bs. 2-15 0 
in proportion to my share, out of the total lands 
and rents described below with details regarding 
maujsa, mehal, dags, etc. Now, owing to my 
necessity, for clearing up my debts, I sell the 
said lands absolutely to you at the price of 
Bs. 44. You, being possessor in my right and 
title, continue to enjoy and possess the said lands 
ill succession of sons and grandsons downwards, 
with all its tenements and hereditaments. On 
no occasions, 1 or my succossors-in-interest 
should claim or have the right to claim the said 
lauds; if such a claim is ever made, it will be 
disallowed. If ever there be any impediments 
to your purchase or possession, then you shall 
be able to realize the principal amount and an 
equal amount of profits with costs and interest 
at the rate of one anna per rupee par month 
from me personally and from my moveable and 
immovable proporties—calculating the date of 
the cause of action from the date of your dispos- 
session. I have not created any charge on the 
said lands, etc., by any deed in favour of any- 
body ; if the creation of any such charge be 
proved, then 1 shall be liable to be prosecuted 
under the Penal Code. Be it known that if the 
said principal amount and the equal amount of 
profit be paid to you within the period of eight 
years, then you shall return back the said lands 
with this kabala. Under these terms 1 execute 
this absolute sale-deed'." 

It is to be observed that the docxi- 
ment begins with the words : 

" This kabala for absolute sale of Ian and 
rent sheweth." 

The dooument therefore at the outset 
purports to be a deed of sale and also to 
sell absolutely the lands described in it 
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at the price .of Bs. 44. The transferee ia 
not only to be the possessor in the right 
and title of the transferor, but is to con- 
tinue to enjoy and possess the lands m 
succession of sons and grandsons down- 
wards, but on no occasion shall tha 
transferee or his succesaors-in-interest 
claim or have the right to claim the saicF 
lands and, if such a claim is ever made,, 
it is to be disallowed. It seems to mei 
therefore that, on the face of this docu- 
ment, it is an absolute sale of the lands 
described therein and that it operated as! 
a transfer of the property in those lands! 
to the present defendant immediately! 
upon the execution of ibe documenli. 
The learned Subordinate Judge has been*' 
greatly induencod by the fact that in the* 
margin of the document there is a writ- 
ing in these terms kat-kabala : lands 
1 kani 4 gandas 2 karhas, amount—* 
Bs. 44.’* The learned Subordinate Judge,, 
contrary to the view of the Court of firsh 
instance, came to the conclusion that 
that endorsement on the document must 
have been put there by or with ths 
knowledge and assent of the defendant 
and therefore afforded some indicatioi^ 
that the parties themselves intended ths 
document to operate as a mortgage by 
conditional sale. The appellate Court 
below seems to have placed more reli- 
ance on the presence of the expression 
kat.kabala in the margin of the docu- 
ment than on the presence of the word 
kabala in the body of the document it- 
self. Whereas, on the other hand, ths 
learned Munsif said : 

" The words * kabala of sale ' are vory signifi- 
cant and had the transaction been really a mort- 
gage there was no bar in writing the words ‘deed 
of conditional sale ’ in place of ‘ kabala of sale ' 

In passing, I ' may point out that it 
seems that, in its origin, the expression 
kat-kabala meant Ho more than a condi- 
tional agreement or any deed of condi- 
tional sale stipulating that if by a cer- 
tain date the purchase • price or money 
advanced be not paid, then the sale 
would become absolute : see Wilson's 
Glossary, p. 267. It seems clear that 
originally the expression was not used 
as necessarily meaning a mortgage. 
Mr. Sen, on behalf of the defendant-ap- 
X^ellant in this appeal, has drawn my at- 
tention to the case of Kinurdtn Mondot 
v. Nitye Chand Sirdar (5), and in x)arti. 
cular to a pas sage in the j udgm ent of 
^6. Tio6i) ii "c w n 4d6=G”c l j aoaV 
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Sir Francis Maclean, C. J., at p. 402, 
where he says : 

" Let us look at the documents. There can be 
very little doubt upon the face of the first docu- 
ment that it was an out and out sale. The lan- 
guage of the document is clear, that the defen- 
dants did sell the property in question, and they 
speak of this document as a clear deed of sale 
'divesting all rights for a consideration of Bs. S75, 
which they say is * its proper value at the present 
time.' The purchasers were to become entitled 
to all the rights of the vendors and to possess and 
enjoy the property with their ' heirs, sons and 
grandsons, etc.' This clearly is an out and out 
sale." 

Mr. Sen points out that in the present 
case, the document is not one of the kind 
where there is a provision that, if the 
transferor does not repay the price with 
or without some addition by way of 
compensation within a certain time, then 
and in that event, the property will pass 
to the transferee, which in effect \;as 
the situation as regards one of the docu- 
ments in the case, to which I have just 
referred. Mr. Sen lays much stress upon 
the point that, as regards the document 
in the oresent case, the effect was that 
the property passed at the time of its 
execution and that the provision relating 
to the getting back of the property was 
in these words : 

If the said •principal amount and the equal 
; mount of profit be paid to you within the 
period of eight years, then you shall return back 
the said lands with this kabala. Under these 
terms 1 execute this absolute sale-deed." 

Mr. Sen accordingly argues that the 
property in question passed immediately 
upon the execution of the document and 
the transferors had merely the right to 
get back the property the event of their 
taking advantage of the condition within 
the specified period of eight years. 
Mr. Bakshit on the other hand, on be- 
half of the plaintiffs-respondents to this 
appeal, relied upon and emphasised the 
reasons given by the learned Subordi- 
nate Judge in the course of bis judgment 
in support of his view that the transac- 
tion was really a mortgage and not an 
out and^out sale. In particular Mr. Bak- 
shit says that the clause in the docu- 
ment, to which I have just referred, is 
really in favour of the plaintiffs because 
there is no stipulation in the document 
providing for a re-conveyance of the 
land in question. It simply provides 
that you (that is, the transferee) shall 
return hack the said lands with this 
kabala.” Those words, says Mr. Bak- 
shit, clearly indicate that the transac- 


tion was a mortgage, seeing that what 
the parties agreed to was that if the 
principal and an equal amount of pro. 
fit were paid within a period of eight 
years the transferor would get back the 
lands and the kabala would be handed 
over for cancellation. On the whole I 
think the view put forward by Mr. Sen 
is correct and moreover I think I ought 
to give greater weight to the fact that 
the document is expressed to be a 
kabala (i. e., a deed of sale) and to the; 
provisions in it indicative of absolute 
conveyance of the lands, rather than to| 
the other fact already discussed, namely, 
that in the margin there happens to be 
the expression *'kat. kabala.” In my| 
opinion, such an endorsement placed 
outside the actual terms of the docu- 
ments by no means necessarily stamps 
the instrument with the character of a 
mortgage. 

The expression in any case might 
he intended to do no more than in- 
dicate that the document was a deed 
of sale with a condition subsequent. 
The marginal addition cannot be taken 
conclusively to alTect the transaction set 
forth in the document with all the in- 
cidents and implication of a mortgage. 
The descriptive expression may mean no 
more than that the kabala contains a 
condition for re-purchase of the lands 
described in the kabala on certain terms. 
I take the view therefore that I ought 
to pay more attention to what the 
document itself says than to a merej 
existence of a descriptive expression onj 
the margin of the document whichi 
might have found its way there by some: 
wholly fortuitous circumstances or forj 
some, extraneous reason. I do not think' 
that much weight need be given oneway 
or the other* to the fact that the condi- 
tion for getting back the land by 
payment of money is expressed by the 
words **if the said principal amount and 
an equal amount of profit be paid,” be- 
cause it has to be borne in mind that 
whatever the nature of the transaction 
was, undoubtedly throughout all the 
years subsequent to the transfer, the de- 
fendant was in possession of the land 
and enjoyed therefrom all the profits! 
accruing from the use and occupation ofj 
it. Mr. Bakshit has argued that be- 
cause the words used are “principal 
amount and an equal amount of profit,” 
they ought to be road and construed as 
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if thoy were "principal amount and in- 
terest.” Ho lias sought to explain the 
particular form of words in the docu- 
ment upon the ground that the parties 
to the transaction are Mahomedans and 
so have disguised what is in substance a 
mortgage in the form of an out and out 
sale in order not to offend against the 
religious ..principles of their community 
which at one time at any rate were op- 
posed to the lending out of money at in- 
terest. In support of this aspect of the 
matter, Mr. Bakshit cited the case of 
Mohammed Usmaji v. Abdul Rahman (6) 
(at p. 76 of 42 0 L J) where Mukerji, J., 
with the concurrence of Greaves, J., said: 

Tho Subordinato Judge says that the docu- 
niQQt on the face of it purports to bo a kabala, 
that the word ‘sale* is clearly mentioned in the 
document,. and it is also slated in the document 
that tho purchaser, his sons and grandsons are 
to enjoy tho lands and the executant gives up 
his right and anihorisoa the purchaser to trans' 
for tho same by sale or gift, etc. The.se terms 
iindoul)tedly would go to show that the object of 
the executant was to make out that the docu- 
ment would purport to he one representing an 
out and out sale. Dili that i.s a matter of very 
little coupeiiucijce if wo take into consideration 
tho fact that the doefument was cxe(Utcd bet- 
ween i^IahoiMedans, and even if tho real object of 
the parties was lo croate a mortgage they might 
conceal that intention by n-^ing terms and ex- 
pressions of this de.'^ciiption. 

Ill the same connexion, Lord Atkinson 
in Jhanda Singh v. fValududdin (3) re- 
ferred to the proposition of law laid 
down by Lord Cranworth which I have 
citod and said: 

"that statement of the law by Lord C’ran worth 
w:is approved of in Manchester , Sheffield^ and 
lAncolnshire Jlaiheay Co. v. North Central 
Watjijon Co. (7).” 

It may not be applicable to transac- 
tions governed by the Mahomedan law. 
Lord Atkinson however went on to say; 

It (i c., the statement of law as enunciated 
by Lord Cranworth) was apparently held appli- 
cable by Sir Barnes Peacock, who had vast 
experience of India and its people, to the case 
before him. In this particular case Sir Barnes 
Peacock decided that it was clear that the case 
was not one of mortgagor and mortgagee, but 
■ Mie of absolute sale with a right to re-purchase 
within a period of ten years. 

Lord Atkinson was ci course referring 
(jo the judgment of Sir Barnes Peacock 
in the case of Bhagwan Sahai v. Bhag^ 
wan Din (4). 

In tho light of that authority, I think 
that in the present cas6_ the loaded 
'g 7 A*! R 1926 C’al 1151=^90' I C “iob=42 0 
L J 74. 

7 (1888) 13 A C 554 = 53 L J Ch 219 = 87 
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Subordinate Judge placed too much re- 
liance on the fact that the parties are 
Mahomedans. In his judgment he said: 

The parties arc Mahomedaus who, in this 
part of the country, try to conceal Ihe real 
nature of the transaction in case of mortgages. 
The wording of the deed ihows that they prefer 
to call interest profit or khesarat or compensa- 
tion. 

It seems to me that the learned Sub- 
ordinate Judge has rather assumed that 
because the parties are Mahomedans the 
transaction must therefore be of a dif- 
ferent nature from what is apparent on 
the face of it and accordingly he seeks 
to explain the use of 2 )articular expres- 
sions upon that basis. That method of 
reasoning is however in my view', v^rong, 
because, instead of seeking to construe 
the terms of the document as they stand 
for the purpose of ascertaining the eilect 
of the document, it starts with the 
assumption that the transaction is other 
than its terms would indicate and then 
seeks to justify the, use of those terms, 
To use a colloquialism, it is in effect 
putting the cart before the horse. The 
fact that the parties are Mahomedans 
does not really assist the Court to in- 
terpret the actual language of the docu- 
ment itself, which after all is really the 
only matter in a case like this with 
which tho Court is concerned. It seems 
to me only reasonable to hold that the| 
intention of the parties must be deduced! 
from tho language in which the docu- 
ment is couched and not by reference to| 
the particular religious beliefs or ethical 
doctrines of the persons using them. 

The other point raised by Mr. Bakshit 
that the document contains no express 
provision for the reconveyance of the 
property but only for the return of the 
deed and the giving up of possession of 
the land also seems to have had consi- 
derable weight with the Subordinate 
Judge. As regards this point Mr. Sen 
referred to the case of Ayyavayyar v. 
Rahimansa (8). In that case A, having 
previously hypothecated certain land to 
B, executed a conveyance of it to him 
in 1873 for a consideration which was 
now' found to have been an inadequate 
price. On the same day, B executed to 
A a "counter document,” by which he 
covenanted to re-convey the land and 
return the sale-deed, if the sale amoujtt 
were repaid to him in cash on 27th 
May 1875. The documents contained no 
"sT 0890) 74' M^adT76; 
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X)rovision as to interest and reserved no 
power for tlio purchaser to recover his 
purchase money. In 18S«S A's repre- 
sentative, alleging that the transaction 
evidenced by the above documents was a 
mortgage, brought a suit to redeem it. 
It was held hy the Court, consisting of 
Sir Arthur Oolliris and Shephard, J., that 
the transaction did not constitute a 
mortgage and that the plaintiff was not 
entitled to redeem. In giving judgment 
the Court said:. 

Having regard to the language used in the 
two iustrumonbs, dated 17th January 1873, we 
think there can be no doubt that a sale with a 
condition for re-purchase on the date specified 
was intended. The absence of reference to a re- 
conveyance does not appear to ns to bo impor- 
tant, and there are certainly no W'ords positively 
indicating that a mortgage was intended. 
There is no mention of interest and no power is 
reserved to the purchaser to recover bis purchase 
money. 

That judgment indicates that the 
Court was of opinion that the absence 
of a provision for reconveyance was not 
a decisive factor. 

In the present case, neither of the 
Courts below came to any definite find- 
ingupon another matter which might 
have been of some importance in the 
determination of the case, namely whe. 
ther or not the price of Es. 44, which 
was paid, was adequate. Therefore the 
question of the consideration for the 
execution of this document cannot affect 
the determination of the case one way 
or the other. 

I can only decide this case therefore 
upon an examination of the actual terms 
of the document. Bearing in mind the 
principles already set forth, I come to 
the conclusion that I ought to hold that 
the intention of the parties was that the 
transfer would bo in the nature of an 
lout and out sale with a right reserved to 
the vendor to re. purchase the land on 
the terms stated, at any time within a 
period of eight years from the date of 
the execution. 

Itiollows therefore that this appeal 
is allowed. The judgment of the Sub- 
ordinate Judge is set aside and that of 
the Munsif restored. The defendant is 
entitled to his costs-of this appeal. 1 
make no order as to costs in the Courts 
below. 

K.s. Appeal allowed. 
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Amkek At^t, j. 

Keshablal Dhar, In re. 

Application in Insolvency case No. 24 
of 1923, Decided on 28tb Juno 1932. 

Presidency Towns Insolvency Act (3 of 
1909), Ss. 23iand 41 — Annulment of adjudi- 
cation on failure to apply for discharge — 
Fund vests in Official Assignee 'for benefit 
of creditors. 

Where an adjudication is nulled by icnson 
of tho default of the iiu-olvciit, Ihc in^ohent 
ia to lose tho benefit of the iusol\eiify, but is 
not to benefit by the annulment. Hence on 
an annulment under S 41 being made, the fund 
should bo vested in the Ofiicial Assignee or pio- 
per olTicer under the Act in force, and is so 
vested in him for tho benefit of 'the creditorB, 
and may be dealt with as if the fund was being 
dealt with in the insolvency; and the insolvent 
cannot claim ihe money under S. 23: A I Jt 
1930 Mad 27H. i\dL [T’ Ms7 0 1] 

On tho annulment of an order of adjudication 
tho Court ordered ihitt the money was lo bo in 
tho hands of the Oflicial Assignee Mid should 
be kept pending further order of the iJouri. 

Held: that oven though tbc.c was no expiess 
order vesting fund in uny person, si ill t)iat was 
tho intention and that the irnoivtnt cannot 
claim it. [1' £67 C I'j 

Sv.dhir Roy — for Applicant 

J. C, Hazra— the Ci’otlitor. 

Judgmevt,— This is an applicatiim hy 
the Official Assignee of Calcutta for 
directions. The directions asked for aie 
not specified in the prayer to the jjeti- 
tion. The matter arises in this way: 
Keshablal lihar was adjudicated on 9th 
April 1923. Deoreshwar Ghosh, the cre- 
ditor, appearing on this present appli- 
cation, lodged liis proof on IJth July 
1923. Nothing apparently was done in 
the insolvency. On 23rd April 1928 
the. Official Assignee applied for and ob- 
tained an order for annulment c»n the 
ground that the insolvent had nob ap- 
plied for his discharge, the application 
being under S.41, Presidency Towns In- 
solvency Act. Tho order was made witli 
tho direction that the money to the cre- 
dit of tho estate in the Jiands of tho 
Official Assignee be kept pending the fur- 
ther order of the Court. I have nut got 
the order before me, but that gives the 
sense of the direction. The sum to the 
credit of the estate was a sum of Ps. 903, 
and that is tho sum which is now in 
question. The insolvent applied for pay- 
ment to him of that sum. Apparently 
notice of that application was given to 
Bcereshwar Ghosh, the creditor, wlio 
opposes. Keshablal Dhar claims the 
money under S. 23, Presidency Towns In- 



Pareshram V. Opfij. Assignee (Rankin, C. J.) Calcutta 387 


1933 

solvency Act, on the ground that, by the 
terms of that section, unless there is a 
spcciUc ojcler vesting the fund in any 
other person for the benefit of the cre- 
ditors, the fund reverts to and vests in 
the " insolvent.” He further relies on 
the fact that, if compelled to sue, the 
creditors’ claim is well barred by limi- 
tation. 

In my view, the principle of the law 
is as follows: Where an adjudication is 
annulled by reason of the delault of the 
insolvent, as in this case, the insolvent 
is to lose the bonefit of the insolvency, 
but he IS not to benefit by the annul- 
ment. The annulment is not for his 
advantage. 1 therefore agree with the 
ruling in Jelhaji Pernn v. Krishna}/^ 
ya (1), that norrnalh, on an annuliucnt 
under S.'4 being made, the fund should 
be vestej in the Ofileial Assignee or pro- 
per ofiicer undoi' the Act in force, and is 
^80 vested in him for the benefit of the 
creditors and may lie dealt with as if 
the fund was being dealt with in tlie 
insolvency. Although tho order in this 
case ilooa not specilically vest the fund 
in the Ollicial Assi.L-.fjee, I take it that 
such was tlic intention. In any event, 
the order kept tlio fund in suspense. 
Although T do nt)b think it necessary, I 
am pr(jj).ired now to make an order ves- 
ting this fund in the Official Assignee 
for the benefit of tho creditors, and he 
will deal With it as infJicated above. 
Having regard to the nature of the 
applic.i ti'Mi, to the laiiso of time and in- 
ai tivity of tho croiJjto s, I propose to 
give Kosh.ihlal Dhar his costs of this 
application out of f.he asMofs, as also the 
costs of tho Cl editor. The Official As- 
signee's costs will also come out of tdie 
assists. I certify for counsel. This for 
practical purposes will effectively dis- 
pose of the fund in question. 

K S. Orrlt r arronUrtgly 

1 A I rt V.m Mii.r *27S=lti2 I 0 351=62 Mad 
1 ) 4 '. 
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TUnkin C J. and C. C. Ghosk, J, 

/'.'I resit r m — A ppellaut. 

V 

Of fi - 1 Assignee of Cal^utt^ — Respon- 
dent 

I n-o) vw-TU'v ApF»enl No. 97 of 1931, De- 
cided n 1 ■ th fui V 1 9 2 

(nitoivcney Composition deed — Balance of 
amount le't wilK trustee after paying credi- 


tors — Trustee c pay such balance to 
debtor. 

Undor a composition deed, a trustee was en- 
trusted with the assets of the inaol vent-debtor to 
pay to the creditors who prove their claims- 
After paying the demands made, a balance was 
left in his bands as some of the creditors did not 
make their demands or take steps to do bo. Tho 
debtor applied for payment of that amount to 
him. 

Held: that tho unolaimod balance was in the 
hands of the Official Assignee not as Official As- 
signee but as a trustee and that he had power to 
pay the same to the debtor. [PSS? C2] 

Surihir Bay and S, E. Basu — for Ap- 
pellant. 

Pacts —The Oflicial Assignee obtained 
poBSossioQ of assets to tho extent of 
Bs 17,000 and the creditors of tho firm 
proved their claims in the insolvency. 
After some three years, a deed of compo- 
sition was approved and tho adjudication 
was annulled. The material portion of 
Cl. 4 of the composition deed was ; 

4. That the payment of the composition be 
secured in the following manner; . . . . (b) The- 
trustee shall stand personally responsible for and 
pay to such of my creditors as would prove their 
claim a dividend of annas 4 in everv rupee of the- 
principal amount of our debt due to them res- 
pectively within three mouths from tho date of 
the order. Tho mode of payment shall bo in the 
discretion of the trustee, (cj In consideration 
of tho trustee paying all sums of money in the 
manner stated above, all the assets and outstan- 
dings of onr business as also real and personal) 
estate will be assigned over to him 'which when 
realized shall be appropriated by the trustee to- 
ward.s the idvances made by him for tho pay- 
ment of our debts aforesaid to tho extent of hi.s 
said advance.s and tho balance, if any, shall be 
paid to us. 

A trustee was appointed and the cre- 
ditors were to get 4-anna8 in the rupee 
under tlio composition deed. The majo- 
rity of the creditors received their claima 
from tho trustee and there was a balance 
of amount left with the trustee which 
WHS not demanded by the other credi- 
tors. Tho debtor firm applied for pay- 
ment of this amount. 

litrnkin, C, We will make an order 
that the Official Assignee be at liberty to 
pay to the appellant who was debtor in 
the insolvency, the unclaimed balance of' 
Rs 2,256 2-10, which is in the hands of 
tho Oflicial Assignee, not as Official As- 
signo*e in the insolvency, but as a trustee 
of ^he fund put up in connexion with the 
composition arrangeinont made with the 
s motion of the Court. Ininy judgment, 
we have power to do this and the order 
should be made. 

C C Ghose, J . — I agree. 

K.s. Order accordingly. 
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Bankin, C. J. ANU Costjcllo, J. by reason of the present petition, which 

Mr. Miriam Alice Mon A -Appellant. for dissolution of marriage, 

„ grounded* on allegation of adultery by 


Mr. William Monk — Respondent. 

Appeal No. 43 of 1932, Decided on 
12th July 1932 in Suit No. 24 of 1931. 

(a) Divorce Act (1869), S. 14— Separation 
deed condoning miiconduct — Subsequent suit 
for dissolutionof marriage— Wife cannot rely 
on misconduct prior to separation deed. 

In a separation deed there was a clause by 
whioh both parties had agreed to condone the 
previous misconduct and not to take any action 
in respect of such misconduct. Subsequent to 
this, wife applied for dissolution of marriage on 
ground of adultery ou the part of the husband 
coupled with his previous misconduct. 

Held\ that she was precluded from relying on 
the misconduct prior to the deed of separation: 
Case law referred. [P 390 C 2; P 391 0 1] 

(b) Divorce Act (1869), S. 55— Unsuccessful 
appeal by wife— Husband need not pay costs 
to wife— Costs. 

There is no practice which requires the Court 
to make the husband pay the costs of an unsuc- 
cessful appeal by an unsuccessful wile. 

[P 391 C 2] 

Isaacs — for Appellant. 

Gregory and S. K. Basu-'ior Respon- 
dent. 

Bankin, C. J,— This is a wife’s appeal 
from the judgment and decree of the 
learned Judge on the original side, who 
has dismissed her petition for dissolution 
of marriage. It appears that the parties 
were married on 26th April 1920. There 
is issue of the marriage, one son Derek, 
born on 13th March 1921. In 1921 the 
wife began proceedings for judicial sepa- 
ration in this Court which proceedings 
were discontinued. On 24th November 
1930, the parties entered into a separa- 
tion deed, upon the terms of which the 
main matter for decision arises. On 13th 
July 1931, the wife brought another suit 
against the husband, which she with- 
drew. On 3rd September 1931, she 
brought the present petition. In the 
first instance, four issues were settled. 
One was whether the petition was barred 
by rSason of the previous proceedings. 
The second was whether the petitioner 
was entitled to refer to acts of cruelty 
alleged in the previous proceedings. 
Neither of these issues appear to be 
effective, nor indeed is there anything 
in the points which are raised thereby. 
Issue 3 is now the main matter before us: 

“Is tho poUtionor, by reason of the deed of 
separation referred to in para. 13 of the plaint, 
precluded from relying upon the acta of cruelty 
alleged?” 


the husband subsequent to the separa- 
tion deed of 24th November 1930, coupled | 
with allegations of cruelty, charged to| 
have taken place prior to the execution 
of that deed. Before the learned Judge, 
the terms of Cl. 3 of the deed were care- 
fully discussed. The terms of the clause 
are as follows: 

No proccodings shall be taken by or on behalf 
of the said William Boyd Monk or the said Alice 
Miriam Monk against the other of them in res- 
pect of any misconduct or alleged misconduct 
X)revious to the date of these x>reEGnts and any 
offence which may have been committed or per- 
mitted by either of them against the other is 
hereby condoned. 

It is to be observed tliat this clause is 
in two parts and T will consider later 
whether the part which refort to con- 
donation can, in any way, be regarded 
as cutting down the effect of the first 
part of the clause, which says: 

No proceedings shall bo taken in respect of any 
miacoudiict previous to date of those presents. 

Tho learned Judge came to the con- 
clusion that the term of tho clause pre- 
cluded the wife from founding upon al- 
leged acts of cruelty by tho husband 
committed prior to the date of the deed, 
oven in a case where her claim to dis- 
solution of marriage was partly grounded 
upon alleged acts of adultery by tlie 
husband committed afterwards. He 
therefore held that this term'of tho deed 
was a bar to the suit, so far as it was 
founded upon allegations of cruelty prior 
to November 1930. As tho parties had 
been living separate since the date, the 
wife was naturally enough not in a ])osi- 
tion to allege cruelty committed after the 
date of the deed; as the law under the 
Indian Divorce Act stands, she could make 
no case for dissolution of marriage on 
the ground of adultery by itself, though 
she could get a judicial separation merely 
by reason of the adultery. Tho learned 
Judge, having decided as to the effect of 
01, 3, allowed the wife to raise an issue 
whether the deed of separation had not 
been obtained from her by coercion: on 
that question he found against the wife 
and in favour of the husband. That 
matter has not been further agitated 
before us. On his giving this decision, 
learned counsel for the wife did not pro- 
pose to tender further evidence and the 
suit was, accordingly dismissed.' 
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At the hearing of this appeal, we have 
been taken very carefully by Mr, Isaacs, 
on behalf of the wife, through the oases 
in England, w'hich have raised the ques- 
tion whether or not subsequent miscon- 
duct enables a party, who has entered 
into a covenant to the effect that prior 
acts of misconduct are not to be put in 
issue in subsequent proceedings, to found 
upon them, as part of the grounds of re- 
lief, subsequent misconduct having oc- 
curred. On this question, the first autho- 
rity is the case of BoivUy v. Bowley (1), 
a decision of the House of Lords in 1866. 
That was a case where, after the Divorce 
Court had boon e.stal)lisli 0 d in 1858, 
tlio wife brouglit a petition for divorce 
against the husband on the ground of 
cruelty and adultery. At the trial, the 
case was ‘compromised and a juror with- 
di’awn, tiie husband \indci taking to exe- 
cute a cb.'cd of separation with certain 
covenants: tlie term of the compromiso 
which aflccts the i)rcsont (lucfjtion is as 
follows: 

'’the petitioner iiiidertalviiii; not to institute 
other proemlijjgs in the Divorce Court.” 

That wm on 12tli ^larch 1861. On 
9th May iSfi'l, ]\rrs. llowloy iilod a fresh 
petition in the Divorcee Court, charging 
the same acts of misconduct as were ro- 
forred to in tlie lirst petition, charging 
other acts of misconduct alleged to have 
taken place, tliougli not to her know- 
ledge, prior to the date of the compro- 
mise and cliarging further acts of mis- 
conduct since the date of the compro- 
mise. Sir James Wilde (afterwards Lord 
Penzance) was of opinion that she could 
not do so. lie said: 

It has boon ingeniou.sly arguod, that the adnl- 
lory charged to have been committed in l.%2, 
that i.s, after the date of tho deed of compromipe 
revived tho previous cruelty, as it would do in 
an oidiuary caso of a condonation. Now, con- 
donation i.s that spocios of forgiveness or recon- 
s-iliation which, in furtherance of tho marriage 
bond, the law has declared to bo binding only on 
condition of future good conduct. Ilut bore 
tliero is no such condition to be found. 

He dealt further shortly with tho 
question of public policy. He said: 

The agreement has been violated. Why should 
not tho Court give it effect? 

He proceeded to distinguish between 
the course taken by the Court in fur- 
therance of the obligation of marriage 
f^nd the view that was taken by the 
Court when tho arrangement between the 
]>artics was not for the furtherance of 
1. (ISCb) iHL68. 


marriage, but for bringing cohabitation 
to an end. That was the judgment which 
went on appeal to the House of Lords 
and both Lord Chelmsford and Lord 
Cranworth wore of opinion, first, that 
'‘no condition a.s to the absence of future mis- 
conduct could be read into the undertaking not 
to institute other prooeodings in tho Divorca 
Court”; 

further, that that undertaking did not 
affect in any w^ay subsequent acts of 
misconduct and, thirdly, that it did 
comprise all deeds of misconduct up to 
the date of the compromise itself, whe- 
ther the wife was shown to have no 
knowledge at the time of the compromise 
or not. The view taken in the House of 
Lords was: 

“The learned Judge Ordinary very properly re- 
jected the supposed analogy befcwocu this case 
.'ind a case of condonation. In the latter case 
tlioro is a conditional forgiveness; here there was 
an absolute release.” 

liord Cranworth says: 

“It necessarily follows ihas inasmuch as she 
has now instituted proceedings founded in part 
upon something which occurred before that time, 
the suit cannot he sustained, and consequently 
tho decree appealed from must be affirmed.” 

I do nob refer to this case for tho pur- 
pose of assuming that the construction 
of one contract must be a guide to the 
construction of another. I refer to it to 
show that we have to keep in our minds 
two things as separate things. The Com- 
mon law question of release is one thing; 
the question of condonation for purposes 
of Ecclesiastical Court or Divorce Court 
may be different. In tho present case 
from tlie words 

“no procoodings shall be taken in respect ot 
any misconduct previous to the data of these 
presents” 

it does seom to me that it is impossible 
for us either by reason of the context or 
by reason of any general principle to 
insert an exception into tho clause before 
us, and it is all the less possible because 
it is now settled and eUatablished law 
that an agreement of this sort is not to 
be read as impliedly subject to good 
conduct on the part of the parties. 
Whatever was right and whatever was 
wrong in the case ot Gandy v. Gandy (2) 
commented upon in the case of Hyman 
V. Hyman (3) that lino of decision has 
established that the view at one time 
taken by Sir James Hannon to the effect 
that there is an impli ed co ndition 
% (1882) 7 P D 169=51 L J P'4l=a0 W R'G73 
=4(1 L T 607. 

3. (1929) A C 601=98 L .7 P 81=93 J P 209= 
45 T L B 444=141 L T 829. 
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against misconduct in a deed of separa- 
tion is unfounded. Tho next case, which 
bears any close analogy to the present 
case is tho case of Norman v. Nor- 
man (4j. There the wife had instituted 
divorce proceedings against her husband. 
After the liusband entered appearance, 
terms were arranged and a deed of sepa- 
ration was executed. After reciting the 
proceedings, the deed went on; 

**All further proceedings in the staid suit by 
tho said Mary Ann Norman against tho said 
William Norman shall be stayed and that the 
said Mary Ann Norman shall in no wise attempt 
to revive the same in any manner whatover.** 

It is to be observed that *'the same*' 
in that clause refers to proceedings in 
the said suit. The husband, having 
afterwards committed adultery and a 
suit for dissolution of marriage having 
bean instituted, in which the previous 
misconduct was part of the grievance 
alleged, Bargrave Beane, J., took the 
view that the case was not on all fours 
with the previous case of Bose v. Bose {5) 
where the clause expressly said that in 
no future proceedings should tho antoce- 
dent charges he relied on. In Norman 
v. Norman (4) — a new suit upon a fresh 
allegation of adultery — there was not an 
attempt to revive the previous proceed- 
ing and, on that ground, Norman v. 
Norman (4) is a different case from tho 
case now before us. The matter came 
before Sir Gorell Barnes in the case of 
Balcomhe v. Balcovihe (6). The covenant 
in that case, for all practical purposes, 
was the same as the covenant before us 
now and it was contended that the 
cruelty which preceded tho deed was 
revived by subsequent adultery. It was 
emphasized that the second part of the 
elaborate clause in Bose v. Bose (5) did 
not find place in the covenant. Sir 
Gorell Barnes, having remarked, in the 
course of the argument, that Bowley v. 
Bowley (l) was more against tl^e peti- 
tioner than the case of Bose v. Bose (5), 
proceeded to decide tlie Gase*l3efore him, 
upon* other grounds, it being very notice- 
able that he was not prepared to hold 
that, on the terms of the deed in that 
case, subsequent misconduct enabled the 
previous misconduct to be utilized, lie 
hold that, for all practical purposes in 

4. (lOOsl P 6=77 Uj P 8=24 T L R 37=98 
Jj T Gl. 

6. (18P3) 0 P D 99=fi2 L J P 25=31 W R 
573=48 Ji T 378. 

6. (1903) P 176=77 L J P 81=99 L T 308. 
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that case, the husband had repudiated 
tho deed, he had gone away to America, 
he had ceased to make any payment 
under it and he had torn up the copy 
which he had before leaving the country. 
It was held, in these circumstances, that 
tho deed was no longer binding on the 
petitioner at all. The Court was very 
careful not to lay down the proposition 
that subsequent misconduct revived the 
previous misconduct against the terms of 
the deed. The next case, which throws 
any light upon this question, is the Ciise 
of Ehlers v. Ehlers (7). That was a case 
in which the clause in the deed of separa- 
tion, whichlllorridge.J., had to construe, 
contained two parts. The first part was 
very much to tho same effect as the first 
part of Cl. 3 in tho present case: 

“Noithor .... bIkiU he at liberty to take any 
legal proceedings against tho other of them in 
respect of any matters which hav^ hitherto 
occurred.” 

But tiie clause wont on to say: 

“Neither .... shall bo at liberty to take any 
proceedings in the future for a judicial separation 
or any proceedings whatsoever other than the 
proceedings for a dissolution of marriago.” 

Apart from exceptional misconduct, 
which could hardly have been in tho 
contemplation of tho parties, the wife 
could only get dissolution of inarriiige by 
proving in addition to adultery some 
acts of cruelty. Under the sej)aration 
deed, she could not allege desertion. It 
was hold by Horridge, J., that tho second 
part of tho clause showed that, in tho 
event of subsequent adultery by tho lius- 
band, previous cruelty was intended to 
be taken into account as a ground of 
relief at tho instance of t)ie wife. In his 
opinion: 

“If the clause bad ended with the words 
'hitherto occurred,' the petilioncr’s claim to 
revival would have bocn defeated, but the latter 
part of the clause can only refer to using tho 
past cruelty in addition to sub-soquent adul- 
tery.” 

It appears to me that if wo take the 
first part of Cl. 3 of the present deed by 
itself the correct view to take is that 
this is a release not expressed to be! 
conditional and that there is no condi- 
tion to be imported to the elTect that 
subsequent adultery by the hnsbandj 
brings the effect of the clause to an end.’ 
Tho second part of the clause before us 
is to the effect that any offence which 
may have been committed is hereby 
condoned and it may possibly be said 

7. (1916) 113 L T 1215. 
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that, if the meaning; attributed to the 
first part of the clause is what I have 
concluded it to be, the second part of 
tills clause would bo unnecessary; and 
that therefore reading the clause as a 
Vvhole, tho first part of the clause should 
not })c taken to mean more than a condi« 
tional release, a release conditional upon 
subsequent good conduct. This argu- 
iiiont however can be shown to he en- 
tirely bad if only by a consideration of 
the case of Gooch v. Gooch (8) where 
Sir Francis Jeune had hofoio him the 
question of the effect of such a clause as 
this when the previous misconduct was 
being relied upon not by the petitioner 
as a ])art of her ground for relief l)ut by 
the respondent as a part of his answer. 
In that case, tho wife, after a deed 
almost exactly in terms of tho present 
clause, lircsonted a petition for judicial 
separation against the husband on the 
ground of adultery cormnittod suhso- 
ciuent to tho deed; the husband, in his 
answer, charged the wife with adultery 
committed prior to the deed; and tho 
whole point of that . decision turned 
upon tlie fact that, in the deed of sepa- 
ration, thoio was no clause about condo- 
nation. It was held that: 

‘‘The covp/iaiit in the dood of s?opar;itiion was 
not cquiviileiit to condonation, and that it did 
not predude the husband from pleading in 
answer to his wife’s petition adultery committed 
}jf her before tho date of the deed.” 

1 am of opinion thereforo tliat the 
decision of tho learned Judge upon the 
ol'fect of Cl. 3 was right and that, in 
vio\v of the fact that that decision hav- 
ing 1)0011 given, tho wife did not proceed 
with her case in order to obtain a judi- 
cial separation on the ground of adultery 
siuhso(iuoiit to tho deed, tho learned 
, Judge was entirely right in dismissing 
the suit. In my judgment, this question 
of the effect of the clause is upon the 
English cases the only question which 
is reasonably open to debate. It is sug- 
gested to us that it might be 'told that 
if the clause has tho meaning which I 
have given to it, the clause is void as 
contrary to public policy. As to that I 
can only say that there stand to the 
contrary the decision of the House of 
ijords in lioivlctf v. Eoiolcy (l), the deci- 
sion of the Court of appeal in Hose v, 
Ijose (.0), the decision of 
^ s. '(‘iHuaVp 'l'j r 78=41 Sv b g56= 

Gd L T 4G2. 


in tho case of L, v. L. (9), a decision 
which was given after considering tho 
effect, if any, on the present question of 
the case of Hyman y. 'By7nan(3) deci- 
ded by the House of Lords in 1929. 
That matter therefore is not open to 
reasonable discussion. 

The only question is as to costs of 
this appeal. I have satisfied myself 
that there is no practice which requires 
us to make the husband pay the costs of 
an unsuccessful appeal by an unsuccess- 
ful wdfe and, in the present case, the, 
facts are such that it would be quite 
impossible for us 'to make any order 
more favourable to the wife than that 
the parties are to pay their own costs 
and I propose that we make that order. 
The appeal is dismissed. 

Costelloy J, — I too am of opinion that 
Gl. 3 operates as an absolute release and 
not merely by w'ay of conditional con- 
donation. For the reasons given by niy 
Lord I think that* the appeal must be 
dismissed. 

Appeal 

9. (1981) P 63=47 T L B ’aGO^TS' SJ 192=5 
144 L T 723. 
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Guha anj) M. C. Ghosk, JJ. 

Jnanendrakumar Hay and others — 
Plaintiffs — Appellants. 

V. 

Dileeplitmar Hay and others — Defen- 
dants — Respondents. 

Second Appeal No. ISSi of 1929, De- 
cided on 17th June 1932. 

Bengal Tenancy Act (8 of 1885), S. 67 — 
Landlord cannot claim intcre»t or damages 
where rent is undetermined till decision of 
Court. 

Tho qiiestion of awarding interost on arrears 
of rout either under tho general law or under 
S. G7, Ben. Ten. Act, cannot arhc until the 
rent payable by the tenant has been determined. 
Where tho rate of rent payable by tho tenant is 
required to bo fixed by the Court, tho landlord is 
uot entitled tointoicst ordama^es on the ground 
that the temini did not pay rent at the late 
claimed by the landlord : 1 W li SC; 1 IJ /J and 

10 w n m, luf, ■ [p 393 0 1] 

The discretion or the option left to the Court 
in tho inalter of awarding interest on rent de- 
creed ia not taken away by changes in law made 
by S. 07, of Act of 1885 : 22 Cal 214 (P C), HaJ, 

[P i’.93 C 1] 

Apurbacharan Mulcherji and Durga^ 
charan Hay Chaudhuri — for Appellants. 

Gunadacharan Sen, J ateendranath 
Sanyol and Birajmohaji Majumdar — 
for Respondents. 
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Guha, J. — This appeal is directed 
agaiust decision of the learned District 
Judge, 24 Parganas, passed on appeal in 
suit for rent and cesses in which a claim 
for damages was also made. The plain- 
tiffs in the suit claimed rent for the 
years 1325 to 1328 B. 8., on the footing 
that the annual rent payable by the 
tenant defendant was Bs. 728-4-7} gan- 
das, and this was on the allegation that 
the tenant was holding as part of his 
tenure an area of land for which he was 
not paying rent. The definite allegation 
made was that the defendant vvas in pos- 
session of 1,398 odd bigbas of land while 
he was paying Rs. '533-5.6 gandas as rent 
for only 1,000 bighas. The original rent 
payable in respect of the tenure, it may 
be mentioned, was Rs. 326-5-72 gandas 
for an area of 576 odd bighas land. The 
Courts below have agreed in passing de- 
crees in favour of tlie plaintiffs for 
arrears of rent at the rate mentioned by 
the plaintiffs, negativing the defence of 
tlie tenant defendant, which mainly re- 
lated to this, that the plaintiffs were not 
entitled to the additional rent as claimed 
in the suit. 

In the decree of the trial Court, 
an amount was mentioned as dama- 
ges decreed in favour of the plain- 
tiffs, although tho judgment of that 
Court contained no decision or direction 
so far as payment of damages was con- 
cerned. Tho learned District Judge, on 
api»eal, has reversed the decree of the 
trial Court and has held that the plain- 
tiffs “will not get the damages” as men- 
tioned in the decree of the trial Court. 
This appeal, by the plaintiffs in the suit 
relates to the question that, after the 
decision of the Court of appeal below 
disallowing damages, it was incumbent 
upon that Court to allow the plaintiffs 
interest on the arrears of rent, although 
no interest was, in point of fact, claimed 
in the suit. 

The argument in this behalf was 
hase(^ upon the provision contained 
in S. 67, Ben. Ten. Act; and it 
was contended on behalf of the^appel- 
lantsthat the Court below has altogether 
overlooked S. 67, which enacts that “an 
aiToar of rent shall bear simple interest 
at tho rate of 12i per cent per annum.** 
Reliance has been placed on certain ob- 
servations contained in the judgment of 
Rampini, Ag. C. J., in the case of 
Kripa Sindhu Mukerjee v. Annada 
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Sundari (l) decided by a Full Bench of 
this Court, to tho effect that 

“Section 67, }3en. Ten. Act, made a great 
change in the law. Under S. 21, Act 8 of 18G9, 
an arroar of rent was only 'liable to interest.'* 
This gave tho Court a discretion to award interest 
or not, as it thought fit. ^^o such discretion is 
allowed by S. 67. “ 

In the arguments advanced on behalf 
of the appellants.* no 'importance or 
significance is attached to the words of 
the section that follow those quoted 
above namely: 

“from the expiration of that quarter of tho .'igri- 
cultural year in which tho instalments fall due 
to the date of piiyment or of the institution of 
tho suit, whichever date is car'Jier,” 
and the position is entirely ignored that 
Sb. 54 to 67, Ben. Ten. Act, lay down a 
special law as to contracts between land- 
lord and tenant, and indicator tliat the 
tenant could not be relieved from his 
liability to pay interest on ftrjlaars, un- 
less either tho amount is paid to the 
landlord, who is bound to grant receipt 
forth© same, or unless a receipt is grant- 
ed by the Court in which a deposit ia 
made under S. (52, of the Act: (see tlie 
judgment of Mitra, J., in tlmcase decid- 
ed by tlie Full Bench referred to 
above). The (shange in the previous law 
cannot he disputed, but tlie liability to 
pay interest arises and the pqwer of tho 
Court to award interest as mentioned in 
S. 67 is to be exorcised in tho manner 
indicated in the provisions of the law to 
which reference has been made aliove. 
It may be noticed that, according to tho 
observations of their Lordships of tho 
Judicial Committee of the Privy Council 
in the case of Ucmania Kmnari iJrhi v. 
Jaaadindra Noth Roy (2), tho provision 
in S. 67 “only applies to cases where the 
rent is “payable quarterly.** In the 
above view of the question arising for 
consideration, 8. 67, lion. Ten. Act, can- 
not possibly support the contention that 
thero was no option or any discretion 
left in the Court, in the matter of award- 
ing interest in a case like the present, 
even though, as has been noticed above 
there was no claim for interest made by 
the plaintiffs in the suit. Furthermore, 
regard being had to the fact that tho 
plaintiffs* claim for rent in the suit was 
not at tho rate admitted by the tenant, 
additional rent having been claimed for 

l“ (iy07) 85 Cal 34=C “o'l’ ^“'273=11 C W N 
983 (P B). 

2. (1894) 22 Cal 214=21 I A 131=6 Sar 473 
(P C). 
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the excess ^re a in possession of the 
tenant, who setup a case of consolidated 
|rent settled by the document creating 
tenure, the question of awarding interest 
Ion arrears of rent, either under the gene- 
jral law or under S. 67, Ben. Ten. Act, 
jcould not arise, until the rent p^iyable 
by the tenant had been determined 
,'as it was determined in the case be- 
fore us, by the decision of the Court 
below, an appeal against which has 
been dismissed by this Court. Where 
the rate of rent payable by the tenant is 
required to be fixed by the Court, the 
plaintiff is not entitled to interest or 
damages on the ground that the tenant 
jdid not pay rent at the rate claimed by 
the landlord. 

, The rent of the tenant was undeter- 
jraincd till decision was given by this 
jCourt^aiid be was not liable for interest 
jon arrears of rent: see in this connexion 
the cases of Golam AH v. iropal Loll 
Tagort> (j), Sniyipera KJiatnon v. Gopal 
Lull Tiifjor^' ( 4 ) and liaj ^foliun Neogee 
Anund Chunder Chomdhry (5). There 
was, in point of fact, no claim for in- 
terest on^ arrears of rent, made by tho 
plaintilTs'in the suit. Such claim was 
not maintainable under S. (>7, Ben. Ten. 
Act. No interest could also be claimed, 
nor any allowed by the Court, in view of 
the fact that the rate of rent was not 
ascertained or determined till the deci- 
sion of tho Court of appeal below, and 
the dismissal of tho appeal against that 
decision. Interest could only be award- 
ded on arrears of rent, at tho rate finally 
determined. There could therefore be 
no claim and lliere was, in point of fact 
none in the case before us. On all these 
grounds, the contention urged in the 
appeal that the Court of appeal below 
had no option or discretion in the mat- 
!ter of awarding interest on rent decreed 
|in favour of the plaintiffs in the suit is, 
lin our judgment, wholly untenable and 
must be overruled. In the result the 
appeal fails, and is dismissed with costs. 

M, C. Ohose, ,7. — I agree. 

K.S. Appeal dismissed. 

" 3 . (i'scjtrrw R 56. 

4. (1804) 1 w R 58. 

5. (1338) 10 W R lOG. 
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Saiyaniranjan ChakravartyMA others 
— Plaintiffs— Appellants. 

V. 

Habibar Sohhan — Defendant — Ees- 
pondent. 

Appeals Nos. 2467 and 2480 of 1930,. 
Decided on 22nd December 1932, against 
appellate decrees of Sub-Judge, Bithhum^ 
D/- 26th June 1930. 

(a) Part performance — Registered kabuli- 
yat to pay rent at certain rate — Agreement 
to reduce rent and realization of reduced 
rent — Tenant is entitled to pay only reduced 
rent even though no registered patta is 
taken from landlord. 

A certain rent was fixed by registered kabuli- 
yat in the year 1882. Subsequently in 1900, there 
was an agreement to reduce the rent and rent 
according to tho reduced rates was taken till tho 
agteomoni wa.s ratified by an oral contract in 
1920. The tenant did mot get registered pattas 
from the landlord. In a suit by the landlord 
claiming rent according to the kabuliyatof 1882. 

Ueli{\ that the doctrine of part performance 
applied as the tenants were entitled to get a re- 
gistered patta from the landlord and as they had 
.*1 .subsisting contract in their favour which 
could bo sptic ideally enforced and that the land- 
lord was not entitled to realize rent at the rate 
mentioned in the Icabuliyat of 1882: AIR 
1931 P C 79, Pel. on ; 4 I R 1914 P G 
27 and .4 I Jt 1910 P C 9,?Rc/. [P 396 C 2] 

(b) Trusts—Reduction of rent ^ effected 
by trustee authorized to do so is binding on 
trust estate. 

Where a trustee for tho time being is autho- 
rized by tho trust deed to grant reduction and 
remission of rent, such reduction or remission 
allowed bv tho trustee is binding on tho trust 
estate. " [P 290 G 2; P 397 C 1] 

Sitaram Banerjee s,nA Uari Prosanna 
Mukherjee — for Appellants. 

Nasim Ali and Gopendra Kimar Ba^ 
nerjee — for Eespourlent. 

Jud(jme7it--The plaintiffs in the suits 
out of which these appeals have arisen 
sued the defendants, as Trustees to the 
Estate of Earn Eaujan Chakravarty, for 
realization of arrears of rent due in res- 
pect of fourteen different jamas or te- 
nancies, for the period from Kartic to 
Falgun of the year 1334 B. E. The 
claim as made in the fourteen suits was 
resisted by the tenant-defendant, who 
had acquired interest in the tenancies 
in the year .1325 B. B. (1918), by pur- 
chase from the previous tenants the 
Chongdars, who in their turn derived 
their interest from the Eoys of Duarka, 
in whose favour the tenancies were 
created in the year 1289 B. E. (1882), 
by Maharaja Earn Eanjan Chakravarty, 
the predecessors-in-title of the plain- 
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tiffsp who are trustees in possession by 
virtue of a deed of settlement (or trust) 
executed by the said Maharaja in the 
year 1281 13. E. (1887). The right of the 
plaintiffs to realize rent at the rates 
mentioned in the kabuliyats creating 
the tenancies in 1882, was denied by the 
defendant, who asserted that in the 
year 1313 B. B . (1906), the Maharaja 
granted a reduction of the rates of rent 
payable in respect of the tenancies to 
the then holder, Giris Chandra Ohong- 
<iar, by a document. The defendants as- 
serted that there was a long continued 
payment of rent at the reduced rates, 
on the strength of the document of 190G, 
from 1316 to 1332 B. E. It was further 
asserted by the defendants that there 
was an oral agreement with the plain- 
tills, the present trustees, in - the year 
1327 B. B. (1920), on payment of selami 
4&c., giving effect to the reduction, grant- 
ed in the year 1906. The tenant defen- 
dant wholly repudiated the position that 
rent at the rates originally settled in 
respect of the tenancies in 1882, was re- 
coverable from him by the plaintiffs. 

On the pleadings of the parties vari- 
ous points were raised for determination 
in the suits. For the purpose of appeals 
to this Court, mention may be made 
of the main questions. The question was 
mooted as to whether Maharaja Bam 
Ranjan Chakravarty was competent to 
allow reduction of rent to the then 
tenant. The effect of payment of rent 
at reduced rates for a long period before 
the institution of the suits was to be 
considered; and the further question 
was raised on the pleadings and upon 
the materials placed before the Court, 
as to the position created by the plain- 
tiffs by acceptance of rent at reduced 
rates, after the alleged agreement to re- 
duce the rates of rent on the part of the 
landlords in the year 1920: whether the 
•contract between the plaintiffs and the 
defendant as alleged by the cTefendant 
was pefformed in part, so as to create 
an equitable estoppel against the plain- 
tiffs precluding them from claiming' rent 
at the rate mentioned in original settle- 
ment of the year 1882. 

The' Court of first instance came to 
the conclusion that the reduction in the 
rates granted by the trustee in 1906, 
could not be held to be binding on the 
plaintiffs, the present trustees: it was 
held on a construction of the deed of 
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trust (or settlement), that a trustee 
could have no power to. grant reduction 
of rent. It was further liold that the 
document evidencing the reduction of 
rent in the year 1908, Ex. A-7 in the 
case, was without consideration and was 
“not to the advantage of the trust pro- 
perty.*' With reference to tho agreement 
to reduce tho rates of rent by tho plain- 
tiffs themselves in the year 1920, the 
trial Court came to the decision that it 
could not stand “as bar to the plaintiffs* 
realizing the kabuliyat rentals,” As to 
the payment at reduced rate of rent, the 
trial Court came to the conclusion that 
in the year 1325, as also in 1333, thoro 
were payments at the original rates, 
thus demolishing the case of uniform 
payment at reduced rates. In tho above 
view of the case decrees wore passed in 
favour of the plaintiffs, allowing tlieir 
claims in the suits in full, negativing 
the defence raised by tho tenant-defen- 
dant. On appeal by the defendant the 
learned Subordinate .ludge of Birbhoom 
has reversed tho decision of tiie trial 
Court, on all material points arising for 
consideration in the cases. 

In regard to the reduction of rent 
granted in ITOG by tho document 
Ex. A-7, it was held hy the Court of ap- 
peal below that the deed of trust (or 
settlement) itself contemplated reduc- 
tion of rent; that the ^laharaja as tho 
first trustee under tho trust created by 
himself, acted for the benefit of the 
estate in granting reduction of rent, and 
it did not lie in the mouth of the Maha- 
raja’s successors, his sons and grandsons, 
the plaintiff's, to question tho discreti«)n 
exercised hy tlie founder himself in the 
management of the trust estate, and 
that tho plaintiffs themselves had rea- 
lized rent at the reduced rates, for a 
long period. The lower appellate Court 
has definitely found that it was through 
a mistake that full rates were realized 
in tho year 1325 B. E. and that tho 
excess rent realized was credited to 
tho rent realized at tho reduced rates 
in the year 1327 B. E. With reference 
to the realization of rent at full rates in 
1333 B. E. the Court below has observed 
that the material placed before the 
Court by the plaintiffs were not suffi- 
cient for tho purpose of proving realiza- 
tion of rent at full rates in that year. 
According to tho lower appellate Court, 
tho plaintiff's in the suits ratified the 
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old contract of 1906, and the contract 
of 1906 was superseded by a new con- 
tract by the ])laintill8 in 1920, on receipt 
of substantial selaiiii, whereby they 
a^’reed to execute pattas and accept 
kabuliyats at old reduced rates, subject 
to certain conditions about furnishing 
of security, and payment of cesses. The 
contract entered into in the year 1920, 
was according to the Court of appeal 
below, partly pei formed as there was 
acceptance of Jent at reduced rentals up 
to the year 1332 13. E. and that even if 
tlio plaintiil's reali^^ed rent at the full 
rates in the year 1333 B. E. as alleged 
by them, their conduct at best might be 
construed aa tantamount to refusal to 
execute pattas, as agreed to between the 
parties. 

It hiis been pointed out by the Court 
below* that there was no time fixed for 
specific performance of the contract of 
1920, and the plaintiiTs were therefore 
to execute the pattas on demand; it has 
been found as a fact, t])iit the defen* 
dant did not make any demand for get- 
ting the pattas from the plaintiffs, oven 
up to tlio time of the institution of tho 
suits. Tlio defondiiiit’s riglit to got spe- 
cific performance of the contract, i. e., 
for getting pattas executed by the plain- 
tiffs, tho trustees, at i educed lates, was 
still subsisting, at the date on which the 
suits were instituted. In the above view 
of the case before him, tiio learned Sub- 
ordinate Judge, in tho Court of appeal 
below, caino to the decision that on 
equitable grounds effect was to be given 
to tlio doctrine of piirt performance of 
tlie cont’.act of 1920, and that tho plain- 
tiffs wero not therefore (inti tied to rea- 
lize rent at full rates as claimed by 
them in tho suits; but that they were 
entitled to realize rent at the reduced 
rates as shown in the document Ex. A-7, 
The arrangement for reduction of tho 
rates of rent payable on account of the 
tenancies in question, come to in tho 
year 1906, w'as agreed to by the plain- 
tiffs themselves in 1920. Tho plaintiffs 
have appealed to this Court from the 
decision arrived at by the Court of ap- 
peal below, and tho deernes passed by 
that Court, allowing the plaintiffs* 
claims in the suits only in part, in ac- 
cordance to the reduced rates of rent 
shown in the document Ex. A-7. 

It w'as argued in support of the ap- 
peals that tho view taken by the Court 
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below that tho alleged agreement of 
1920, could supersede the contract evi- 
denced by the registered lease of the 
year 1882, was erroneous and unsup- 
portable, and that the oral contract of 
1920 set up by the defendant, was 
not capable of specific performance. 
The plaintiffs were therefore entitled to 
realize rent at the original rates settled 
ill 1882. The questions thus raised are 
intermixed with each other and must be 
answered in accordance to the judgment 
pronounced by their Lordships of the 
Judicial Committee of the Privy Council, 
in the case of Ariff v. Jadu Nath Ma- 
zumdar (1) on which very great reliance 
has been placed by the learned advocate 
for the plaintiff's-appellants. To clear 
up the position of the parties as it stands, 
after tho decision arrived at by tho final 
Court of facts, it must be taken to have 
been established in these cases •that 
there was an agreement in the year 1906, 
to reduce the rates of rent payable by 
tho tenant according to the original set- 
tlements of 1882. This agreement of 
1906 was valid and operative. In con- 
sonance with the agreement of 1906, 
rents at reduced rates were realized till 
tho agreement of 1906 was ratified and 
superseded by the oral contract in the 
year 1920, for reduction of the rates of 
rent. That there was realization of rent 
at reduced rates from 1316 to 1332 B.E., 
has been definitely found by the Court 
of appeal below on the materials before 
the Court, as a fact directly bearing 
upon the question of part performance of 
the contract evidenced by the document 
Ex. A-7, executed by Maharaja Pam 
Baujan Chakravarty, the first trustee, 
and of tho subsequent oral contract by 
the plaintiff’s, the present trustees, in tho 
year 1920. 

It has also been found as a fact 
by the Court of appeal below, that 
tho defendant did not make any demand 
for getting pattas from the plaintiffs up 
to tho time of the institution of these 
suits, and it was held that even if tliore 
was realization of rent at full rates in 
accordance w’ith tho original kabiiliyats 
of 1282 B. E.. in the year 1333 B. E , 
as alleged by the plaintiffs, the conduct 
of the plaintiffs might be construed as a 
refusal to execute pattas as agreed bet- 
ween the parties, the effect of tho con- 

^ 1. A 1 R 1931 P C 79=131 C 7C2 = bs I A 91 
=53 Cal 1236 (P 0), 
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elusion thus arrived at being that the 
defendant’s right to get speciiic perform- 
ance of the oral agreement of 1920 was 
subsisting at the date of the institution 
of these suits for rent at higher rates 
than those shown in the document 
Ex. A- 7 of 190G, and those agreed upon 
in 1920. The Judicial Committee of the 
Privy Council after a consideration of 
the two previous decisions on the sub- 
ject, in Mahomed Musa v. Aghore Gan^ 
Quli (2) and Lakshmi Venkayamma v. 
Venkata Narasingha Appa Bao (3), 
summarized the equitable doctrine of 
part performance of contract in these 
W'ords: 

'‘In each case however the judgment contains 
statements to the effect that even if the contract 
in question had been incomplete, the acts of 
parties had been such that equity would in some 
way have bound the parties. Their Lordships 
do not understand these dicta to moan more 
than that equity may hold people bound by a 
contract which, though 'de^cient in some re- 
quirement as to form, is nevertheless an existing 
contract. Equity does this, as before stated, in 
the case of a verbal contract which has been 
partly performed. Their Lordships do not un- 
derstand the dicta to mean that equity will hold 
people bound as if a contract existed and where 
no contract was in fact made ; nor do they 
understand them to mean that equity can 
override the provisions of a statute and (where 
no registered document exists and no registrable 
document can be produced) confer upon a person 
a right which the statute enacts shall be con- 
ferred, only by a registered document.” 

In the case before us, the verbal con- 
tract of 1920, was deficient in some re- 
quirement of form, inasmuch pattas ai^d 
kabuliyats had not been executed and 
registered ; but it was nevertheless an 
existing contract at the date of the in- 
stitution of thesesiiits as the defendant’s 
right to obtain specific performance of 
the contract was not barred at that date 
under Art. 113, Sch. 1, Lim. Act, there 
having been no demand for pattas by the 
defendant and there having been no 
refusal to execute the same before at 
least 1333 B. E. The verbal coptract to 
realize jent at reduced rates had been 
partly performed, by realization of rent 
at reduced rates from 1316 to 1332 B. E. 
at least. The cases before us are not 
cases in which no contract was in fact 
made, or where no contract existed in 
view of the definite findings arrived at 
by the Court below that the contract 

' 2. A 1 R lOM P G 27= 28 I'C 930=42 I aT^ 
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was made for reduction of rates of rent 
in 1920, and that the contract was one 
which was a subsisting contract, at the 
date of the institution of these suits, 
regard being .bad to the provision con- 
tained in the Limitation Act, as to the 
institution of a suit for specific perform- 
ance of a contract. Nor can it be said 
in these cases that the defendant’s case 
before the Court was not sustainable on 
the ground that equity could not over- 
ride the provisions of a statute, even on 
the looting that registered documents 
were required for the purpose of reducing 
the rates of rent as shown in the regis- 
tered kabuliyats of IS82, seeing that the 
right to get registered pattas from the 
plaintiffs were subsisting at the date of 
the institution of these suits. 

In accordance with the pronountoinent 
of the Judicial Committee inAriff^s case 
(l) which has been quoted above, the 
plaintiffs had no right to realize rent at 
the rates mentioned in the kabuliyats off 
1882 creating the tenancies in respect of! 
of which rent was sought to be realized! 
for the period Kartic to I’algcon of the! 
year 1334 B. S. The question whether! 
the plaintiffs will be entitled to realize; 
rent at the rates mentioned in the kabu-| 
liyats of 18H2, after the defendants’ 
right to obtain speciiic performance of 
the contract of 1920, is barred by limita- 
tion, is a question which does not re- 
quire decision in these cases, and that 
question must expressly be loft open. In 
the above view of the cases, the claim 
of the plaintiH’s in the suits out of which 
these appeals have arisen, for rent at tbe[ 
rates mentioned in the kabuliyats of 
1882 must bo disallowed, as it has been 
disallowed by the Court of appeal below, 
and the plaintiffs are entitled in these 
suits to recover rent at the reduced ratoa 
as admitted by the defendant in view of 
rates of rent mentioned in the document. 
Ex. A.7 of 1906. 

It may be mentioned that the learned 
advocate for the plaintiils-appellants 
wanted to make out that the agreement 
of 1906, evidenced by the document 
Ex. A.7, was not operative and binding 
on the plaintiffs. The deed of settlement 
or trust deed makes the position abun- 
dantly clear that by virtue of the terms 
contained in Cls. 4 and 21 thereof, the 
trustee for the time being had the right 
to grant reduction and remission of rent 
payable by tenants of the trust estate;'* 
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and the findings arrived at by the Court 
below amply support the conclusion that 
the reduction of rates of rent made in 
190G by Maharaja Ram Ranjan Chakra- 
varty, was binding on the trust estate: 
the action of the Maharaja in. this behalf 
was followed up by the present trustees, 
the plaintiffs, in the suits by their own 
verbal contract in tho year 1920. The 
contentions advanced on behalf oi the 
plaintiffs-appellants by which attempt 
was made to go behind the agreements 
of 1906 and 1920, must be overruled, for 
the reasons stated above. 

Tho learned advocate for tho defen- 
daiit-respondent during the course of his 
argument, wanted to support the deci- 
sion arrived at by the Court of appeal 
below in favour of his client, on grounds 
other (rhan those stated in tho judgment 
of the^ Court below. Tt is not necessary 
to go into new grounds, seeing that on 
tho facts found by tho lower appellate 
Court, and giving full effect to the law 
laid down by their Lordships of tho 
Judicial Committee in the case of Ariff 

Jad’nnath Masimdar (1) referred to 
above in detail, tho defendant was en- 
titled to resist the claim of the plain- 
tiffs, as made in the suits out of which 
these appeals have arisen. It is wholly 
unnecossary therefore to go into thoso 
other points which wore argued by tho 
learned advocate for tho defendant-res- 
pondent. In tho result the appeals are 
dismissed with costs : one hearing fee 
of 5 gold mohurs is allowed for all these 
appeals. 

K.S. AppeaU dismissed^ 
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Rankin. C. J. and C. C. Ghose, J. 

Badhakanta PflZ— Appellant, 
v. 

Manomolunee Pal — Respondent, 

Letters Patent Appeal No. 1 of 1932, 
Decided on 6th July 1932 in Appeal 
No. 2681 of 1929. 

Cofharer— One of coiharers leaving land 
uncultivated— Others taking possession and 
cultivating it without denying title of co- 
sharer— Cosharer is not entitled to damages. 

A widow of one of co-owners went to her 
father’s house being unable to cultivate the 
laud herself. The other brothers took ^sscs- 
Hion of the land and cultivated it. They did not 
deny the title of the widow, but paid her a por- 
tion of tho usufruct of the land : 

Held : that tho widow cannot claim dama- 
ges against them. [P 398 0 2] 
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Bamdayal for Appellant. 

Nagendranath Chaudhuri — for Res- 
pondent. 

Rankin, C. J. — In opinion, this 

appeal must be allowed. I am somewhat 
sorry for the plaintiff; she does not ap- 
pear to have been treated very well; but 
it is necessary that the elementary law 
with reference to the rights of joint ten- 
ants under Hindu law should be kept 
clear and properly applied. 

The position shortly is this ; The 
plaintiff is the widow of one son. The 
defendants are her late husband’s bro- 
thers. The plaintiff's name is Mano- 
mohinee and her husband's name is 
Kalikanta. Kalikanta died in 1330, and 
as often happens, his widow left her 
husband's joint family house soon after 
his death, namely, in 1331, and went to 
live in her father’s place. She brought 
the suit on 11th May 1927, and the case 
she made by her plaint was that her 
husband had a ^ certain share in the 
family lands, that she was his sole heir 
and that the principal defendants, find- 
ing the plaintiff a helpless woman, con- 
tinned to treat her badly and so the 
plaintiff came to the house of her father 
in 1331 and had been residing there. 
The plaint goes on to say : 

** Since then, taking advantage of their being 
on I the properties, tho principal defendants have 
been very unjustly appropriating to themselves 
almost all tho fruits, crops and tho like, nomi- 
nally giving something to tho plaintiff’s father 
and brothers when they went to possess all tho 
said properties on behalf of tho plaintiff.” 

It says that if any competent male 
person could possess the properties by 
remaining on the same the plaintiff 
could get at least Es. 160 as profits from 
the properties in 1332 and 1333. Tho 
plaint then goes on to use some Ian- 
guage about misappropriation and so on 
and it says in the end ; 

None of tho defendants denies the title - or 
possession of the plaintiff’s husband or of tho 
plaintiff; but taking advantage of the helpless 
and miserable condition of the plaintiff, they 
having merely appropriated the plaintiff's share 
of tho produce along with their own share of the 
samo, the plaintiff has instituted this suit in 
the present form for compensation only in res- 
pect of tho produce.” 

Now, the meaning of the plaint is that 
her title as the widow of their brother 
is not denied by her brothers-in-law, 
that her brothers-in-law, far from deny- 
ing that, have given something to her 
in respect of her share of the usufruct, 
that they have given her very little, 
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that she had to go to her father’s house 
because she could not get on with her 
husband's family, that she was unable 
to cultivate herself, that tlie defendants 
have cultivated her part and that the tie- 
fendants have wrongfully cultivated her 
part and have wrongfully refused to hand 
ov6r the profits to her. In my judgment, 
the learned Munsif took the right view 
of this case at the beginning. He says 
that the plaintiff’s cause of action ac- 
cording to her own narrative does not 
entitle her to damages. He says : 

The plaintiff clearly states in her plaint 
that the defendants never challenged her title or 
her right to exercise possession in the joint 
lands. The only thing that she says against 
them is that they exercise physical possession in 
the lands as they have every ojjpoituniiy to do 
so, while she herself, being a helpless woman 
living at a distance from the lands, cannot man- 
age to exercise such possession in the lands anu 
take her fair share of the usufruct.” 

Thera is no doubt at all that, if the 
plaintiff is not in a position to go and 
cultivate the lands, the defendants do 
nothing wrong by going there and culti- 
vating the same. They are quite en- 
titled to cultivate the whole land as 
long as the plaintiff is not prepared to 
cultivate her share. The question is — 
is it the right of one co-owner, who 
does not find it convenient to possess or 
cultivate joint land, to say to the other : 

"Either you must not cultivate my share at all 
or if you do you must hand over the whole not 
produce tome.” 

In my judgment no such right has 
ever been laid down as a right of the 
owner of joint property and it seems to 
me that the plaintiff makes no case for 
damages, because she does not show 
that the defendants have done anything 
wrong. The learned Subordinate «Tudge 
proceeded, to begin with, to enlarge the 
finding of the Munsif and the allegation 
in the plaint. The allegation in the 
plaint is that the defendants continued 
to treat the plaintiff badly, is to 
say, I ha^e no doubt, they nagged her 
and might have done so, so as to make 
her life quite intolerable. It does not 
appear that they have done anything il- 
legal. The Munsif says : 

“ Though I see no reason to hold that the 
plaintiff was treated by the defendants with 
positive cruelty, I have no doubt in my mind 
that she did not got such treatment as her con- 
dition deserved. I find it impossible to believe 
that a woman in such a position would have 
left tho bouse without substantial grievance.” 

That, certainly, is quite enough fo 


show that tho lady acted quite reason- 
ably and sensibly in leaving this house 
and going to that of her father’s. Tho 
Subordinate rludge says : 

” The ^luzisif also found that the plaintiff 
had to leave her husband's house owing to tho 
jll-treatmeiib of the defendants which might nob 
amount to a positive cruelty. This finding too 
was not challenged before me.” 

It appeals to me that the learned 
Subordinate Judge has somewhat exag- 
gerated the effect of the ilunsif’s find- 
ing. In any case, if tho position wa&j 
such that the lady felt her life intoler- 
able and chose to go to her father’s 
house, that does not, in any way, impose 
a duty upon the defendants to cultivate 
her share of the land and hand over to 
her the net profits thereof. It was 
quite clear that they never denied their 
title. She has not shown at all that 
they over refused to let her coipe and 
cultivate and does not even say that 
they ever refused to give her any part 
of tho profits. Of course, sho can sue 
for partition. It does not seem to me 
that thero is any foundation for the case- 
which tho plaintiff brought into Court. 

[ therefore think that the appcial should 
be allowed and the flecision of the learn- 
ed Munsif restored and the suit dis- 
missed with costs in all the Courts. 

C. C. Ghone, J . — 1 agree. 

K.S. Appeal allotved. 
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Hoy, J. 

Surendranath Ghosh — Plaintiff. 

V. 

Ilaridas Biswas and others — Defen- 
dants. 

Original Civil Suit No 1125 of 1930,. 
Decidsd on 10th June 1932. 

^ Transfer of Properly Acl (1882), S. 78 — 
Availing of time allowed by law for register- 
ing mortgage ia not gross neglect. 

When a mortgage is rogistorod within the 
period of four months allowed by > 2.‘1, Regis- 
tration Act, it is piima facie registered within a 
reasonable time Where a prior nmrtgHf’fe has 
done nothing towards inducing a subst-quent 
mortgagee to advance money, hut simply 
availed hirafielf of the time given to him by the 
law for regislernig his mortgage, he cannot he 
said to bo guilty of "gross neglect' ' within *ho 
meaning ol 8. 78, T. P. Act. [P r. 2] 

Where a mortgage is prior in date and ha- 
been validly registcied within the time allowed 
by the law, it cannot be postponed to a subse- 
quent mortgage merely because the pfior mort- 
gagee had omitted to get his mortgage regislen*d 
until after the execution of a Kubsequent inert- 
gage : 13 I C 653. Kef. 11 <100.0 2], 
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B. C, Ohose and J. K. Ghose — for 
Plaintiff. 

P. G. Ghose, P. N Sen, B. C, Datta 
and 5. N. Bose — for Defendants. 

Jtifigment. — Tiiis is a suit to realize 
iiioi'tf^a^e securities. There are altogether 
live mortgages and two further charges 
involved in tho suit. The mortgagor was 
one Hariaas Biswas, who was originally 
defendant 1. He 'died on dtb January, 
11)32. On his death his infant sons 
wore brought on the record and are now 
the lirst tliieo defendants. The mort- 
gago in favour of the plaintiff is dated 
20th Mai ell 1027. All the other mort- 
gages and furl her charges are subsequent 
in date to the mortgage of tho plaintiff. 
Defendants 4 to 8 are the subsequent 
mortgagees. Tlie mortgages have all been 
duly proved and in the normal course a 
mortga^je decree in tho usual form would 
follow, 

A question of priority has however 
been raised by tiie defend ant Durga- 
cbaran xMitra. This has led to some 
fui tlier evjtlenco being given and consi- 
dorai'le argument being advanced, in the 
coilise of \\liich various cases have been 
cited. Tiio mortgage in iavour of the 
defendant J 'urgacluii an Miti a was exe- 
cuted on <th*)une 1927, and registered 
on tho following day. Tlmro was a fur- 
ther charge in favour of the defendant 
Diirgacliaran ^^lCra on Gtli August 1927, 
which was legistered on BtJi August 
1927. The deicndant Durgacliaran Mitra 
has ciaimed that, thoiigli his inotlgage 
and furthor chaige aie subsequent to the 
plaintiM's mortgage cand the moitgngt* in 
favour of tiu3 (iefendant Kunjulal Datta, 
winch \A as executtMl on 2l3t May 1927, 
Durgacharan Mitra should have piiority 
over the riun tgagos of tho plaintiff' and 
the defendant Kunjalal Datta. The way 
this claim has been lurmulateii is to be 
found in p.iras. 3 and 4 of Durgacharan 
Mitra’s written statement. Though there 
was a sugLestion of fraud made in para. 3 
of tlie writ ten statement, learned counsel 
appearing on behalf of the defendant 
Duig.icliaiaiJ Mitra stated that lie did 
not rely on anv c.^seoi fraud, in para. 3 
it h.is b!*en alleged that, through the 
*‘gross neglect" ol the plaintiff' and the 
defoudant Kunjalal Datta in not getting 
their respect iv mortgages regist* red un- 
til after the mortgage and further charge 
in favour of the defendant, Durgucbaian 
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Mitra, he was prevented from having, 
any notice or knowledge of the prior 
mortgages and was induced bona fide to 
advance money to the mortgagor Haridas 
Biswas on the security of the mortgage 
and further charge. In para. 4, the 
claim has been put forward that the 
plaintiff' and the defendant Kunjalal 
Datta are estopped from claiming priority 
in respect of their mortgages. In sup- 
port of his case, the defendant Durga- 
ebaran Mitra has relied on the evidence- 
of his solicitor, Babu Rajkumar Basu. 
The defendant Kunjalal Datta gave evi- 
dence on his own behalf. The plaintiff 
has not called any evidence. 

Now. it is clear that the case of ‘'gross 
neglect" made hy tho defendant Durga. 
charan Mitra is based simply on the fact 
that the mortgages in favour of the 
plaintiff and the defendant Kunjalal 
Datta had not been registered prior to 
tho mortgage and further charge in his- 
favour. The mortgage in favour of the 
plaintiff was presented for registration, 
on 22nd June 1027, and was registered 
on 12th August 1927. The mortgage in 
favour of the defendant Kunjalal Datta 
was presented for registration on 21st 
September 1927, and was registered om 
20tb January 1928. The delay in regis- 
tration in both cases was undoubtedly 
due, to a great extent, to the default 
of the mortgagor, who in both cast-s 
had to be C(;rapelled to register the 
documents. Mr. P. C. Ghosh on behalf 
of the defendant Durgacharan Mitra has 
argued that tiiere was a duty on the 
part of the prior mortgagees to register 
their mortgages within a reasonable 
time and lie submitted that, by neglect- 
ing to register their mortgages prior to 
the date of his jelient’s mortgage and 
further charge, they bad held out that 
the properties were free from encuni- 
brancps, and so induced his client to ad- 
vance the money. He contended that, 
on general equitable principles and under 
B, 78, T P. Act, his client was entitled- 
to priority. The sole question therefore- 
for determination by me. as has been ad- 
mitted by Mr. P. C. Ghosh, is whether 
the plaintiff and the defendant Kunjalal. 
Datta, by not having their mortgages ■ 
registered prior to the date of the mort- 
gage and further charge of Mr. P. 0. 
Ghosh’s client, c^uid be said to have 
been guilty of such "gross neglect" as 
would entitle the defendant Durgacharan 
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Mitra to claim that his mortgage should 
have priority over theirs. 

In the course of his argument, 1 asked 
Mr. P. 0. Ghosh if he could tell me as to 
what would be reasonable time within 
which a mortgage should be registered 
or presented for registration. Mr. P. G. 
Ghosh said that the answer to the ques- 
tion would depend on the facts of each 
particular case, and he suggested that, 
in the circumstances of this case, the 
prior mortgagees should have presented 
their mortgages for registration within a 
week from the date of execution. I am 
not prepared to accept that suggestion. 
Moreover, I cannot see how the present- 
ing of the mortgages for registration 
could have improved the position so far 
as Mr, P. C. Ghosh’s client was con- 
cerned. If a mortgagor has to be com- 
pelled to register the mortgages, as hap- 
pened in the case of the mortgages in 
favour of the plaintiff and- Kunjalal 
Datta, considerable time might elapse 
between the date of the presentation 
and the date of the actual registration of 
the deeds: and until fche actua\ registra- 
tion the subsequent mortgagee would 
not have known of the prior mortgages. 
On the facts of this case I am unable to 
hold that there has been any such “gross 
neglect” on the part of the plaintiff and 
the defendant Kunjalal Datta as would 
entitle the defendant Duvgacharan Mitra 
to claim priority over them. For the 
meaning of “gross neglect" within S. 78, 
T. P. Act, I adopt the observations of 
Page, J,, in the case of Lloyds Bank, 
Ltd* V. P. E* Guzdar & Go. (l). Each 
case however must turn upon its own 
facts. 

Here the only suggestion of gross 
neglect" is that there was unreasonable 
delay in registration. In my judgment, 
there has been no unreasonable delay. 
The mortgage in favour of Durgacharan 
Mitra was executed about 16 days after 
the mortgage in favour of the defendant 
Kunjalal patta and a little over two and 
half months after the mortgage in favour 
of the plaintiff. The defendant Kunjalal 
Datta has given an explanation as to 
why his mortgage could not be regis- 
tered earlier and, though the plaintiff 
gave no evidence, on the materials be- 
fore ‘me, I do not think I would be wrong 
in holding that whatever delay there has 
been in the presenting of the mortgages 
"T.’“a T R' WSO CaT 22^'56' Cai m 


for registration and in their actual regis- 
tration was duo largely to the default of 
the mortgagor. I am not prepared to 
hold that the^ mere fact that the prior 
hortgagees in this case had not regis- 
tered their mortgages prior to the date 
dl the mortgage and further charge in 
favour of the defendant Durgacharan 
Mitra is sufficient by itself to postpone 
their mortgages. In uiy view, when a 
mortgage is registered within the period 
of four months allowed by S. 23, Regis- 
tration Act, it is prima facie registered 
within a reasonable time. Whore a prior 
mortgagee has done nothing towards in- 
ducing a subsequent mortgagee to ad- 
vance money, but has simply availed 
himself of the time given to him by the 
law for registering his mortgage, he can- 
not he said to bo guilty of “gross neg- 
lect" within the meaning of S. 78, T. P. 
Act. S. 47, Registration Act, la^s down 
that a registered document sliall operate 
from the time from which it would have 
commenced to operate if no registration 
thereof had been required or made, and. 
not from the time of its registration and, 
in my view, wliere a mortgage is prior in; 
date and has been validly registore(l| 
within the time allowed by the law, it' 
cannot be postponed to a subsequentj 
mortgage merely because the prior mort-l 
gagee had omitted to get his mortgage! 
registered until after the execution of al 
subsequent meytgagn. 

"There in no special hardship on the subse- 
quent oucumbraiiccr, because, as in this country 
documents do not take effect from the date of 
registration, every person who acquires property 
takes it subject to the risk tb.it there may bo a 
prior title cre-itcd within the preceding four 
months or in some instances even eight months. 
Ss. 23 and 24, Registration Act : see .fadu- 
nandan JProsad Singh v. Kallyao Sin ijh (2)." 

In my judgmenfc the defendant Durga- 
charan Mitra has failed to make out his 
case and cannot therefore claim any pri- 
ority, There will be the usual mortgage 
decree. The costs will be as usual in a 
mortgage suit like the present one, ex- 
cept that the defendant Durgacharan 
Mitra must pay the costs of the second 
day's hearing of the suit to the plaintiff 
and the defendant Kunjilal Datta. The 
guardian-ad-litem’a costs will bo paid in 
the first instance by the plaintiff and 
will be added to the plaintiff’s claim. 

K.S. Suit decreed. 

'^.“(”1911) 13 1 0 663. ' ' 
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PANOKBIDGE and PA1TEB90N, JJ. 

Manmathanath Kundu and others — 
Fetifiionors. 

V. 

Einiieror — Opposite Party. 

Criminal Hef. Nos. 127 to 131 of 1932, 
Decided on 9th February 1933, made by 
Seas. Judge, Dinajpur. 

ifc(a) Criiilioal P. C. (1398). 8.386 (1)— 
Undivided share of convicted person can- 
not be attached. 

Tbo Criminal Procoduro Code does not entitle 
tho Court to ordor the seizure and sale of move- 
able property in which the convicted person has 
only an undivided share, without the consent 
of those jointly interested with) him: 20 Cal 
478. Rel on, [P 402 C 1] 

(b) Ordinance (2 of 1932), S. 51 — Sessions 
Judge has no power of revision and cannot 
refer case under Criminal P. C. (1898), 

S. 436. 

Tho phraseology of S. 51 is very wide, and 
that part of it which deprives other Courts of 
any jurisdiction of any kind in respect of any 
proceedings of any Court constituted under tho 
ordinance, save as therein provided, has the effect 
of depriving tho Sessions Judge of tho right of 
calling for and examining the record under 
S. 435 and of referring the case for orders of the 
High Curt under S. 438, suh-S. (1) [P 402 C 21 

(c) Ordinance (2 of 1932), S. 51— Whether 
High Court can exercise power of superin- 
tendence — Government of India Act, S. 107 
—Quaere. 

Quaere. — Whether High Court can exercise 
its power of superintendence under S. 107, Govern- 
ment of India Act, with respect to order under 
Ordinance 2 of 1032. [P 402 0 2] 

Naresh Chandra Sen OuptaoiudBama^ 
prasunna Sen Gupta — for Petitioners. 

Advocate^Gcneral and Monindra Nath 
Mukherji — for the Grown. 

Order. — ^This Beferonce (No. 128 of 
1932) is one of several references made 
by the learned Sessions Judge of Dinaj- 
pur. It appears that one Babu Loken- 
dra Mohan Son was convicted by the 
Special Magistrate of Dinajpur under 
the provisions of OrdinanceNo. 2of 1932, 

He was sentenced to undergo a term of 
rigorous imprisonment and also to pay 
a fine of Bs. 400. The letter of reference 
states that a petition was presented to 
the learned Sessions Judge by one Kshu 
tindra MohanSen, thebrotherof thecon- 
victed person. The petitioner brought 
the following facts to the notice of th3 
Judge: It appears that, in order to re- 
alize the fine the Magistrate issued 
what the learned Judge describes as dis- 
tress warrant in respect of certain 
moveable property which is stated to 
be the joint property of the petitioner 
vnd his brother, the convicted person. 

1933 0/51 52 
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I have looked iqtq the record of the 
Special Magistrate, and it is evident 
that he was prepared to accept the peti- 
tioner’s statement that the moveable 
property was joint, but held that he 
was nevertheless entitled to have the 
property seized under S. 386, sub S. (l), 
para, (a), Criminal P. 0., and subse-, 
qnently sold the rights of the petitioner 
being limited to pre-emption or, if he 
was not disposed to exercise that rigKt, 
to one half of the price realized at the 
same. 

In the opinion of the Sessions Judge 
the order for seizure and subsequent 
sale of the property in question is un- 
justified, and he draws our attention in 
his lettpr to the decision of this Court 
in Queen-Empress v. Sita Nath Mitra (l), 
where it was hold that the liability of 
moveables in which the delinquent had 
an undivided share could not be en- 
forced by distress. In the opinion of 
the learned Sessions Judge, the substi- 
tution of the word '^attachment " for 
tho word " distress " in S. 386 by the 
amendment of 1923, has not affected the 
applicability of this decision. The lear- 
ned Advocate-General who has appeared 
to oppose the reference has drawn our 
attention to various authorities of which 
Shivalingappa Nijappa v. Ourlingava 
(2) is one. He has also argued that 
even if the order is wrong, we have no 
jurisdiction to set it aside, and that if 
there is any remedy open to the appli- 
cant, it is by way of a civil suit. Ha 
has also drawn our attention to the fact 
that no rules have been made by the 
Local Government under the powers 
conferred by 8. 386, snb-S. (2) for the 
determination of the claims of third 
parties to property attached under sub- 
St (l), para, (a) of that section, and that 
therefore no machinery exists whereby 
the Court ordering the attachment can 
investigate the justice of the claimant’s 
assertion that he is interested in the 
property attached. In my opinion, in 
the circumstances of the present case, 
the last argument has but little import- 
ance because the Special Magistrate had 
not questioned the petitioner’s assertion 
that he is entitled to a half share in the 
property, but has dealt with the matter 
on the basis that he is so entitled. 

1. (1893) 20 Oal 478. 

2. A I R 1926 Bom 103=94 I 0 604=27 Cr L J 

652=49 Bom 90G. 



'"'y. -7. \ . > JL/ i iSdi^k\s\ -^1* .' i'j Ai£t'*Vm^ jlnt'lli 

402 Calcutta Pramatha Bhusan v. Emperor 1935 


We are not required to decide whether 
8. 380, sub-S. (1), para, (a) is totally in- 
applicable to the case of joint property. 
It may very well be that under that 
paragraph, an undivided share in joint 
moveable property may be attached and 
even sold, according to the procedure 
;recognized by civil law. Speaking for 
myself, I should be most reluctant to 
iV)ld that the action of the Special 
Magistrate is covered or contemplated 
by the provisions of the paragraph. In 
my opinion Queen- Empress v. Sita 
Nath Mitra (1), already referred to, is 
to be preferred to the other decisions to 
which our attention has been directed, 
and I should find considerable difficulty 
in arriving at the conclusion that the 
language of the Criminal Procedure Code, 
as it now stands does not entitle the 
jCoiirt to order the seizure and sale of 
I moveable property in which the convic- 
ted person has only an undivided share, 
without the consent of those jointly in- 
terested with him. However I have 
come to the conclusion that whatever 
view we hold as to the regularity of the 
order of the Special Magistrate, we 
should not interfere with it, because I 
consider that the Judge has no jurisdic- 
tion to refer the case to us under S. 438, 
Criminal P. C. The date of the order 
of reference is 17th June 1932, when the 
Ordinance 2 of 1932 was still in opera- 
tion. Under that Ordinance there is in 
certain cases an appeal from conviction 
and sentence by a Special Magistrate 
to the Court of Sessicn. I am tliere- 
fere, not prepared to say that the Court 
of a Special Magistrate is not a criminal 
Court inferior to the Court of the Ses- 
sions Judge within the meaning of S. 435, 
Criminal P. C. Prima facie therefore 
the Sessions Judge would have power to 
call for and examine the record of any 
proceeding before the Special Magistrate 
and thereafter, if he saw fit, to report 
the result of bis examination (pr orders 
of tha High Court under S. 438, sub- 
S. (1). The difficulty however arises 
from the provisions of 8. 51, Ordin- 
ance 2. The words of the section are 
as follows: 

NotwithRtanding the provision!) of the Code, 
or of any other law for the time being in foice, 
or of anything having the force of law by 
what.coovcr authority made or done, there Hball, 
save as provided by this Ordinance, bo i-o appeal 
from any order or sentence of a Court constitu- 
ted under this Ordinance, and, save as aforesaid. 


no Court shall have authority to revise such 
order or sontenco, or to transfer any case from 
any such Court, or to make any order under 
8. 4'Jl of ilio ('ode, or have any jurisdiction of 
any kind in respect of any proceedings of any 
such Court.’' 

The phraseology of S. 51 is clearly 
very wide, and in my opinion that part 
of it which deprives other Courts of any 
jurisdiction of any kind in respect of 
any proceedings of any Court constituted 
.under the Ordinance save as therein 
provided, has the elTect of depriving the 
Sessions Judge of the right of calling for 
and examining the record under S. 435 
and of referring the case for orders of the 
High Court under S. 438, sub S. (1). 
The reference therefore appears to us 
to be made witliout jurisdiction. It 
may be, had the petitioner seemed fit 
to move this Court within the period 
prescribed by practice from the date ofj 
the order of which he complains, W6| 
should have been ready to consider] 
whether the case was one in which we; 
should be justified in exercising our power! 
of superintendence under S. 107, Govern- 
ment of India Act. This liowever need 
not be considered, as the order com- 
plained of was passed nearly a year ago. 
In these circumstances wo think that 
we are compelled to rej(?ct the reference. 
We pass similar orders in the remain- 
ing references whore the facts are the 
same. 

R,K. Reference rejected^ 

* A. I. R. 1933 Calcutta 402 

PANCKIilDGli AND PATTERSON, JJ. 
Pramatha Bhusan Roy and others'^ 
PetitionoTB. 

V. 

Emperor - OppoBito Party. 

Criminal Kef No 133 of 1932, De- 
cided on 22nd February 1933. 

4s («) Criminal P. C. (18981, S. 386(1) — 
Undivided ihare cannot be seized. 

Moveablo property in whicli Ibe offender baa 
only an undivided fractional intoo^t is nob 
liablo to attacbinent by sci/uro and subsequent 
Bulo : 20 ( al, 47fl; A, 1. R, 1132 Pat. 2 >2 and 

A. /. R. 1932 Mad. &S3, Foil.; A. I. R. r.»2G Row. 

103. not Fall. [P 403 C 2] 

(b) Criminal P. C. (1898), S. 386 (1) (a)-* 
Quaere. 

Whether it is not possible under 

B. 3H(> (1) (a) to aitnch an undividod shaie of a 

moveable porpoity by Fomo othor mot hod than 
tcix.uio. [IM04G1I 

J, C. Gupta, Lhagiralh Chandra Das 
and Jnavanatli Borah — for Petitioners. 

Khondkar and Anil- Cha7idra Roy 
Chaudhury'^lox tho Crown. 
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Panckridget /. — This is a reference 
made to us by the learned Sessions Judge 
of Khulna under S. 438, Criminal P. 0. 
A person named Nani Gopal Koy was 
convicted on 26th January 1932, by a 
Pirst Class Magistrate of an offence 
punishable under S. 117, I. P. C, He was 
sentenced to a term of imprisonment 
and also to pay a fine of Bs. 500. On 
17th Pobruary 1932, a warrant was is- 
sued under 8. 386 (l) (a) Criminal P. C., 
authorising the oflicer in charge of a 
certain police station, to attach any 
moveable property belonging to the con- 
victed person and to sell such property 
to satisfy the line, if the fine was not 
paid within 15 days after attaclimentwas 
effected. The police oflicer proceeded to 
attach and soiise certain moveable proper- 
ties, and the letter of reforonco states 
that ho ^iilso sold certain of the articles 
seized before the expiration of the period 
specified in tho warrant. This fact how- 
ever is not of importance for the pur- 
poses of tho reference. Subsequently to 
the salo, the brotliers of tho convicted 
person filed a petition boforo tho Magis- 
trate for release of the moveable seized, 
on the allegation ‘tliat they were the 
joint property of tho convicted person 
and his five hrotliors, or, in other words, 
on the allegation that tlio interest of the 
convicted person in the moveables seized 
iimounteil only to a 1/Gth undivided 
siiare. In accordance with tho rules 
i rained by the Local Government under 
S.386, (2), Criminal P. C., tho matter was 
referred to a Sub-Doputy Magistrate who 
.('ported that tho convicted person was 
only entitled to a l/6tli share in the at- 
tached property. 

The Sub-Deputy Magistrate however 
stated that he was of opinion that tho 
attachment and seizure of the moveables 
were nevertheless legal ; and on this 
report, the Magistrate rejected tho peti. 
tion filed by the five brothers. The 
learned Sessions Judge states that he 
considers the order of tho Magistrate 
lejecting the petition to be erroneous. 
To decide the question raised by the 
letter of reference, it is necessary to con- 
I'ider the provisions of S. 386 (l) (a), Cri- 
minal P. 0. That seotiou gives power to 
ii- Court passing a sentence of fine to take 
Kteps for recovering tho amount of fine 
by, among other things, issuing a warrant 
bu’ tlio levy of the amount by attach- 
mout and sale of any moveable property 


belonging to the ofl'ender. The first point 
to consider is whether these words en- 
title an oflicer executing such a warrant 
to attach by seizure and to sell moveable 
property in which the offender has only 
an undivided fractional share. Prior to 
the Code of Criminal Procedure Amend^- 
ment Act of 1923, the section authorized 
the Court to issue a warrant for tho levy 
of the fine by distress and sale of any 
moveable property belonging to the offend- 
er. It was held as long ago as 1892 
by this Court in the case of Queen- 
Empress v. Siianath Miira (l) that under 
the section, as it then stood, a M.agis- 
trate could only attach moveables of 
which tho delinquent was the sole owner. 
The Court in laying this down must be 
hold to have meant by "attachment’' 
"attachment by seizure," because as the 
section then stood, that w^as the only 
form of attachment contemplated by it Jn 
my opinion, the case is still an authority 
for the proposition that moveable pro- 
perty in which tho offender has only ah 
undivided fractional interest, is not li. 
able to attachment by seizure and sub- 
sequent sale. This has been rocr>gnized 
quite recently by a Special Bench of tliei 
Patna High Court, in the case of Ha- 
jendra Prosad Misser v. Emperor (2). 

This view is also taken by Pakenham 
Walsh, J,, in the case, Li M trina 
Narasajina (3) to which the learned 
Deputy Legal Bemembranoer hasdirected 
our attention. The same quest! n was 
raised before us in Manmath^i Noth v. 
Emperor (4). In those cases however it 
was not necessary to come to a decision 
on the point, as wo were of opinion that 
in the particular circumstance^ of each 
of these the learned Sessions Judge had 
no jurisdiction to make a reference under 
S. 438, Criminal P 0. I wish however 
to refer to my judgment in those cases, 
because when they were being argued 
before us we were informed that no rules 
had been framed by the Local Govern- 
ment under S. 386 (2), Criminal P. G. 
This information turns out not to bo ac. 
curate. Our attention has been drawn 
to the rules during the hearing of this 
case, and in fact the inquiry made by 
tho Sub-Deputy Magistrate wos truide in 
’“irfipysrso'caf 47 m; 

2. AIJI 1032 Pat 2fl2 = I9.<12 Cr C 7'?4 - J 

Cr h J ft72=]2 Pat 2')=110 I 0 lOl (SB). 

3. A I R 1932 Mad 539 = 1932 Cr U ‘GG — 33 

Cr L .T P22=55 Mad 1041=138 I C :48. 

4. A J R 1933 Cal 401. 
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pursuance of the powers given by those 
rules. Nothing however that has been 
said in the course of argument in this 
case has caused me to modify my opinion 
expressed in the former cases, namely, 
that the authorities that lay down that 
moveable property in which the offender 
has only a fractional share is not liable 
to attachment by seisure or sale, are 
correct and should bo followed in pre- 
ference to the case of Shivalingappa 
Nijappa T^ibchi v. Ourlingava (5) where 
the contrary view was taken. It follows 
therefore that the Magistrate was wrong 
in rejecting the petition before him on 
the finding arrived at by the Sub-Deputy 
Magistrate. In these circumstances I am 
of opinion that the reference should be 
accepted and the order of the Magistrate 
rejecting the petition should be set aside. 

It follows that the attached property 
will be released from attachment. This 
order disposes of the reference. 

The learned Deputy Legal Eemem- 
brancer has argued on the authority of the 
decision of Paokenham Walsh, J., cited 
above that although attachment by sei- 
zure may not in the circumstances be 
legitimate, yet it does not follow that 
the offender’s interest in the property 
may not be attached in some other way 
under S. 386 (l) (a). Criminal P. 0. He 
suggests that it is within the jurisdic- 
tion of the Court under that section to 
attach the offender’s share by a prohibi. 
fcory order or by appointment of a re- 
ceiver and thereafter to put such share 
up to sale in accordance with a proce- 
dure analogous to that familiar in the 
(execution of civil decrees. This matter 
is not before us, and we are not prepared 
Ito express any opinion upon it. I only 
'desire to say that as far as I am con- 
cerned, my decision that in the circum- 
stances of this case attachment by sei- 
zure was not permissible. It is not to be 
taken in any way as indicating that I 
hold ^at it is not possible under 3. 386 
(l) (afto attach an undivided share of a 
•moveable property by some other method. 

* Patterson^ J. — I agree. 

R.K. Reference allowed. 

5. A I R 1926 Bom 103 = 27 Or L J 662 = 4D 
Bom 006=94 I 0 604. 
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Panckridge and Patterson, JJ. 

Emperor 

^ V. 

Panchanon Sarkar — Accused. 

Criminal Ref, No. 17 of 1932, Decided 
on 9th December 1932. 

(a) Criminal P. C. (1898). S. 307— Scope. 

Section 307 requiros not only that the Judge 

should disagree with the verdict of the jurors, 
but also that be should bo clearly of opinion 
that it is necessary for the ends of justice to sub- 
mit the case to the High Court. [P 405 0 1] 

(b) Criminal P. C. (1898), S. 307 — "Neces- 
sity to submit the case.’* 

The necessity of submitting a case should 
depend on the gravity of the ollence and its pre- 
valence and considerations of a similar nature. 

[P 405 0 2] 

❖ (c) Criminal P. C. (1898), S. 301-Vcr- 
dict of jury that “they give the accused per- 
son the benefit of doubt” is not verdict 
according to law. 

Verdict of the jury in the form that “they 
give the accused persons the beuefre of the 
doubt,” is not a verdict which is known to the 
law though jurors sometimes do express a verdict 
of not guilty in that way. A verdict of not 
guilty covers every degiee cf mental condition 
from mere hesitating doubt as to the guilt of the 
accused to a complete couviclion of his inno- 
conoe. [P 405 0 2] 

(d) Criminal P. C. (1898), S. 307— Judge 
should state offence committed. 

When a Sessions Judge refers the case under 
S. 307 he should state the offence which ho con- 
siders has been committed by the accused. Hut 
a mere omission to state the offence does not in 
itself entail a rejection of the reference by the 
High Court. [P 40G C 1] 

B, M, Sen — for the Crown. 

Suresh Chandra Talukdar and Mon- 
mothanath Roy {Jr,) — for Accused. 

Order, — We are both of opinion that 
in the circumstances the reference must 
be rejected. The accused Panchanon 
was tried by a jury for offences punish- 
able under S. 467 and S. 477-A, I. P. C. 
The record shows that at the conclusion 
of the trial after deliberation lasting for 
more than half anhourthe jury in answer 
to the questions put to them replied that 
they were unanimous and that they 
found the accused not guilty on all the 
charges. The accused was a tahsildar 
of the CoBsimbazar estate and it was 
alleged that in one case he had collected 
rent from a tenant and had put the pro- 
ceeds into his own pocket, and that in 
another case he had collected rent from 
another tenant and had only credited a 
portion of the rent so collected to the 
estate and misappropriated the balance, 
and further that in order to conceal his 
dishonesty he had made certain false 
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entries and alterations in the books of 
the estate containing counterfoil re- 
ceipts. He was charged under both the 
sections. 

I have mentioned in respect of a 
counterfoil receipt which was marked as 
Ex. 6, and which, it was suggested, was 
used to take the place of the counterfoil 
which would have ordinarily come into 
existence in respect of the rent receipt 
granted to the tenant the whole of whose 
rent had been misappropriated. He was 
also charged under both the sections in 
respect of a counterfoil which was a 
counterfoil in respect of the rent receipt 
granted to that tenant, whose rent was 
partly paid into the account of the estate 
with the Imperial Bank, and partly misap- 
propriated. It was the prosecution case 
that theke documents and certain other 
documents were in their entirety in the 
handwriting of tlie accused, and evi- 
dence to prove this was called, the wit- 
ness being persons who were familiar 
with the handwriting of the accused 
and had actually seen him write and also 
a handwriting expert Mr. Bonett. It is 
not quite plain to what extent the ac- 
cused admitted that the documents wore 
written by him, hut undoubtedly a sug- 
gestion was made on his behalf that he 
might have been the victim of conspiracy 
on the part of otlier employees of the 
estate, who succeeded in getting him 
into trouble my means of rent receipts 
wliicli bore his signature in blank. This 
summary of the case is sullicient to en- 
able us to deal with the reference. 

When we turn to the letter of re- 
,feronc 0 we find it irregular in more than 
one respect. S. 307, Criminal P. C., 
requires not only that tho Judge should 
disagree with the verdict, of the jurors, 
but also that he should be clearly of 
opinion that it is necessary for the ends 
of justice to submit the case to the High 
Court. The leariiod Judge in this case 
states that he is unable to agree with 
the unanimous verdict of the jury, and 
is of opinion that the verdict is not only 
not in accordance with tho weight of evi- 
dence, but is also perverse. 

I myself feel some difficulty in ap- 
preciating exactly what is intended by 
the words ^^neceaaary for the ends of 
justice to submit the case.” If the 
Words merely mean that the Judge should 
be in complete disagreement with the 
verdict, I should be inclined to hold that 


he has sufficiently indicated* the com- 
pleteness of his disagreement in this 
case by the use of the word ‘‘perverse.” 
While it is not necessary to decide tho 
point the language appears to me to 
mean something more than this and 1| 
am inclined to think that the necessity 
of submitting a case should depend oh 
the gravity of the offence and its preva- 
lence and considerations of a similar; 
nature. As I say, it is not necessary to 
go more fully into that aspect of the 
matter because we do not think that 
when the letter of reference is examined, 
the learned Judge purports to disagree 
with the verdict of the jurors at all in 
the sense contemplated by S. 307. After 
giving a summary of the facts the learned 
Judge makes the following observations; 

*'The vordict not being one of giving aceneed 
benefit of doubt, it Heems that the opinion was 
that it was Dukhaharan who had altered the 
counterfoils and wrote tho register 3 at the time 
or soon after the collection. I'his could only bo 
if ho was entrusted withlhe collections in ques- 
tion, which conclusion the evidence docs not 
justify.’* 

The learned Judge appears to have: 
taken the view that the position would 
have been different if the jury had ^iven 
their verdict in the form that ‘ they 
give the accused person the benefit of 
the doubt.” We need hardly point out! 
that that is not a verdict which is! 
known to the law though jurors some-j 
times do express a verdict of not guiltyj 
in that way. A verdict of not guilty; 
covers every degree of mental condition! 
from mere hesitating doubt as to tliej 
guilty of the accused to a copaplete con-j 
viction of his innocence. It appears to 
us that the learned Judgo had no war- 
rant for Buppesing that the verdict of 
the jury meant that they accepted tho 
suggestion of the defence or that they 
considered that the suggested conspiracy 
against the accused had been established. 
Their verdict might perfectly well mean 
that they considered that Exs. 6 and 6.T 
and the other documents had not been 
proved to be in tho handwriting of the 
accused. Unless the learned Judge was 
prepared to disagree with the opinion of 
the jury on this interpretation of their 
verdict he was not justified in referring 
the case. 

We certainly gather from hia language 
that it was largely because he construed 
the verdict of the jury as an acceptance 
of tho suggestions of the defence that he 
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referred the case to this Court, and we 
are not satisfied that he would have felt 
justified in disagreeing with the verdict 
of the jury taking that verdict to mean, 
as it may very well have meant, that in 
the opinion of the jurors the prosecution 
bad not succeeded in establishing their 
Oise beyond reasonable doubt. We may 
also observe that the learned Judge did 
out as the section requires of him, state 
the olTence which ho considered had 
[been committed although from the body 
of his letter of reforenco it is quite clear 
that he was not of opinion that an otTence 
under S. 467 had been committed, but 
thought that tho accused should have 
been convicted under 8. 477-A. Wo are 
not prepared to say that on the mere 
omission to state the offence wo should 
Ibo prepared to reject the reference, but 
\V 0 base our decision on tho other grounds 
which I liave stated. In tho circum^ 
stances the reference is rejected and tho 
accused is acquitted and discharged from 
his bail bond. 

V.S. AGGused acquitted, 
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Panckiudge and Patterson. JJ. 

Tulsi Das— Petitioner. 

V. 

Sm. Saraju Dei Devi and ottm— Op- 
posite Parties. 

Criminal Rovn, No. 944 of 1932, De- 
cided on 2nd March 1933. 

^cCriminal P. C (1898), S. 488— ‘In the 
whole" do not mean that Rf. 100 is maximum 
limit for all dependants together. 

The words “ in the whole" in S. 488, Criminal 
R. 0., do not mean that Rs. 100 is the maximum 
limit (or all the dependants together but means 
for all kinds of maintenance for each dependant. 
They are intended to prevent the Court from ex- 
ceeding tho statutory limit iu the- case of any 
particular dependant and are not intended to res- 
trict the powers of the Court to ordering a 
monthly allowance of Rs. 100 in respect of the 
maintenance of all the depehdants : A I R 1026 
Mad 50, Foil. ; Cal Cr Rev No. 220 of 1932, 
not FolU [P 103 0 2] 

Probodh Chandra Chatter jee and Bircs- 
war Gliatferjes lor Apurba Dhan MiSkher- 
yee— for Petitioner. 

D. N. Bhattaoherjee and Provash 
Chandra Chatterjee — for Opposite Par- 
ties. 

Ord^»r— The only point on which we 
think it necessary to come to a final deci. 
sion is that raised by the first ground 
upon which the Rule was issued. It ap- 
pears that the first opposite party, 


Sm. Saraju Dei Devi, applied under 
S. 488, Criminal P. C., for an order that 
her husband should be directed to make 
a monthly Allowance to her and to her 
minor children. Tho Magistrate having 
taken the circumstances of the case into 
consideration has ordered the petitioner 
to make a monthly allowance of Rs. 100 
for tlie maintenance of the lady and a 
monthly allowance of Rs. 30 in respect 
of each of five minor children. He has 
thus been ordered to pay a total monthly 
allowance of Rs. 250. The petitioner 
submits that this order is illegal ; and 
ho relies on the fact that tho section 
limits tho power of Court to ordering a 
monthly allowance at a rate not exceed- 
ing Rs. 100 in the whole. According to 
the petitioner, this means that however 
many dependants a person is neglecting 
to maintain ho cannot, under the Code, 
bo ordered to make as a monthly allow- 
ance for their support a total sura more 
than Rs. 100. l?or this Mr. Chatterjee 
for tho petitioner Ijas relied on. an unro- 
ported judgment of Jack, J., sitting 
singly in Criminal lievn. No. 220 of 
1932. It is clear that in that case tho 
attention of the Court was not drawn to 
the case of D. G. Kent v. Mrs. N. E. L. 
Kent (l), where tho point was raised 
and decided by Devadoss, J., in a sense 
contrary to tho opinion expressed by 
Jack, J. Both the decisions are of Judges 
sitting singly and neither of them is 
binding upon us. 

I certainly prefer tho decision ofDova- 
doss, J., which is to the effect that the| 
words “ in the whole ” in the section do! 
not moan that Rs. 100 is the maximum 
limit for all the dependants together,, 
but means *‘for all kinds of maintcnancei 
for each dependant.” Tho judgment 
examines the result which will follow if 
the construction for which Mr. Ohat- 
terjee argues is tho correct one. I 
need not elaborate them here. But it is, 
sufficient to say that in my judgment the 
words “ in tho whole ” are intended toj 
prevent tho Court from exceeding thej 
statutory limit in tho case of any parti-i 
cular dependant and are not intended to' 
restrict the powers of the Court to order- 
ing a monthly allowance of Rs. 100 in 
respect of the maintenance of all the 
dependants. That being so we are not 
prepared to vary tho order of the Magia- 

1. A l'iri92G Mftd 69=26 Or L J 1697 =.49 
Mad 891=90 I g C69. 
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trate on the first ground mentioned in 
the petition. With regard to the merits 
it appears to me that the most impor. 
tant question is whether the estate out 
of which, it is suggested, the petitioner 
should pay the maintenance ordered is 
secular or debuttar. That is not a ques- 
tion which can satisfactorily bo decided 
by us, and in addition to this, it is a 
question which is in issue in at least one 
suit now pending between the parties. 
It is for the petitioner, if there is any 
founrlation for his suggestion as to the 
character of the property, to have the 
civil proceedings expedited and, if he 
obtains a decision in his favour, to apply 
to the Magistrate to vary the mainte- 
nance order. 

Although tiio order was made on 29th 
March 1932 nothing has been recovered 
under il and its execution was stayed 
when the Rule was granted. We are of 
opinion tliat this stay order should not 
beallowed to remain in operation, except 
to a limited' extent with regard to the 
arrears of maintenance. We therefore 
discharge the Rule and vacate the stay 
order except to this extent namely, that 
it is stayed with regard to the arrears of 
maintenance duo under the order up till 
Ist January 1933, and wo uphold the 
order of maintenance at the rate of 
lls. 2b0 a month. If the opposite parties 
are successful in the civil proceedings, 
it will be for them to apply for leave to 
execute the maintenance order in respect 
of the arrears mentioned above, 
ic.s. Rule dischargcih 

A. I. R. 1933 Calcutta 407 

Mallik and Jack, JJ. 
Jagadambya Debya — Appellant. 

V. 

Bibhuti Bhtisan Sarkar and others — 
Respondents. 

Appeal No. 3005 of 1930, Decided on 
20tli January 1933, from appellate de- 
cree of Ad (11. Dist. Judge, Fabna, 
D/. 23rd May 1930. 

Award — Suit based on debt found due by 
arbitrator — Plaintiff not being party to said 
arbitration — Plaintiff cannot maintain suit 
—Contract Act (1872), S. 2. 

A (lied loaviDg him surviving B, his wile and 
C and 7), his two sons. AU the property of A 
vGRted in R by virtue of a will made d. C 
managed the family affairs for some period and 
tboii Fopariitcd from his mother and brother, 
^fter the separation an arbitrator was apiH>inted 
to apportion tho debts incurred by C as a 


manager. Tho arbitrator decided that B was 
liable for a certain amount of debt due to the 
pl^intiiT. Tho plaintiff brought a suit for re- 
covery of his debts against all the three. Both 
the lower Courts decreed the suit as against B 
and C, B preferred an appeal, > 

Held: that tho plaintiff’s claim against B 
based as it was on tho arbitration award was 
not maintainable inasmuch as the plaintiff was 
not a party to the arbitration award: AIR 
1930 Mad 382 (F B), Foll\ 6 C [V N P6. Dist. 
86 I C 792 and AIR 1914 Cal 129, yiot Appr. 

[P 403 01; 2] 

Krishna Kamal Maitra — for Appel- 
lant. 

Surojit Chandra Lahiri-^ioi Respon- 
dents. 

Mallik^ J . — The facta which have 
given rise to the present appeal are 
briefly these: Defendants 1 and 3 are 
two brothers and defendant 2 is their 
mother. Tho father of defendants 1 and 
3, who was the husband of defendant 2, 
left a will by which the whole of his 
properties vested in defendant 2. After 
his death defendant 2, the widow, 
managed for some time the properties, 
and thereafter defendant 1 managed the 
family affairs till May 1921, when he 
separated from his mother ancl the other 
brother. In the course of his manage- 
ment various loans were contracted. 
Some of the loans were taken by deten- 
dants 1 and 2 jointly and others were 
taken by defendant 1 alone. After the 
separation, two of the senior pleaders of 
tho Pabna Bar wore appointed arbitra- 
tors by defendants 1 and 2 to decide 
who, among tho two defendants, was 
liable for tho debts contracted. Tho 
arbitrators gave their award holding 
inter alia that defendant 2, that is to 
say, the mother, was liable for a debt of 
about Rs. 900 due to the plaintiff in the 
present case. On these allegations the 
plaintiff instituted the present suit for 
recovery of tho money due on tho hand- 
note executed in his favour by defendant 
1 on 13th November 1921 against all 
the defendants. The defence of defon. 
dant 2 inter alia was that the plaintiff 
had no oau&e of action as against her. 
The Court of first instance decreed the 
suit against defendants 1 and 2 and dis- 
niissed the plaintiff’s claim as against 
defendant 3. Against this decision de- 
fendant 2 preferred an appeal to the 
lower appellate Court. This appeal was 
however dismissed by the learned Ad- 
ditional District Judge of Pabna. 
Against the decree of the learned Addi 
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tional District Judge, defendants has 
come up to this Court on appeal. 

■ 

On behalf of the appellant, defendant 
2, it was contended in the first place 
that the plaintiff’s claim against her, 
based as it was on the arbitration award 
was not maintainable* inasmuch as the 
plaintiff was not a party to the arbi- 
tration between defendants 1 and 2. 
iThis contention seems to me to bo well 
founded. No doubt, it is true that the 
jgeneral rule as enunciated in Ttveddle y» 
Aikimon (1) that a stranger can- 
not enforce a contract between two 
other people, is not applicable in this 
country and that in India such a con- 
tract in certain circumstances can be 
enforced by a stranger thereto. But 
the circumstances in which it cau be 
thus enforced have been enumerated in 
a Full Bench decision of the Madras 
High Court in Subbu Chetti v. Aruna- 
chalant Chettiar (2). In this Full Bench 
case Kumaras warn i Sastri, J., after a full 
survey of all the case-law on the sub- 
ject has held that the exception to tho 
general rule that a contract cannot be 
enforced by a person who was not a 
party thereto, arises from the following 
circumstances: (l) where one of the 
parties to the contract afterwards agrees 
with the stranger to pay him direct; 
(2) where the contract creates a trust in 
favour of the stranger; (3) where the 
contract charges the money to be paid 
out of some immovable property; and 
(4) where the money is due to the 
stranger under a marriage settlement, 
partition or other family arrangement. 
None of these circumstances existed in 
the present case. Defendant 2 never 
agreed with the plaintiff to pay him the 
money. No tru&*t was created in favour 
of the plaintiff and it was never ar- 
ranged that the money due to the plain, 
tiff was to be paid out of son^e immov- 
able {property and the money was not 
held to bo due to the plaintiff under 
any marriage settlement, partition or 
other family arrangement. 

On behalf of the respondent some re- 
liance was placed upon three decisions 
of this Court: Protap Narain v. Sarat 
Kumari (3), Debnarayan Dutt v. Chuni 

1. (1861) 1 B & S 398. ’ 

2. A I B 1930 Mad 382=124 I 0 56=68 Mad 

270 (F B). 

S. (1901) 6 C W N 886. 
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Lai (4) and Dwarka Nath Ash v. Priya 
Nath id). As regards the Pratap Narayan 
case (3), I apn of opinion that it is clearly 
distinguishable. In that case a person 
was held entitled to sue for recovery of 
the money on the basis of a compromise 
to which she was no party, but she was 
so held on the ground that the compro- 
mise of doubtful rights, the case of some 
of the parties in the suit that was com- 
promised being that a partition was in- 
valid and inoperative while the others 
maintained that it had been duly 
effected. In the present case there was 
no litigation which was terminated by 
the arbitration award; and it is not 
known whether there was any real con - 
test between defendant 1 and defendant 
2, over tlie particular debt duo to the 
plaintiff which I may mention again 
was a loan contracted on 13tli Novem- 
ber 1921, some months after the termi- 
nation of defendant I’s management of 
the family affairs. As regards the other 
two decisions I mean tho decisions re- 
ported in Debnarayan Dutt v. Clmni 
Lai (4) and Dwarka Nath Ash v. Priya 
Nath (5) all that I need say is that the 
rule enunciated in these two decisions 
was not followed by two other later 
decisions of this Court, viz., in Jihan 
Krishna v. Nirupama Gupta (O), and 
Krishna Lai Sad/iu v. Pramila Bala- 
Dasi (7). 

I would therefore hold, following tho 
Full Bench decision of the Madras High 
Court reported in Suhhu, Chetti v. 
Arunachalam Chettiar (2), that the 
plaintiff in the present case was not en-j 
titled to lay any claim against defendant; 
2 on the basis of tho arbitration award,' 
and that being so his claim against her! 
ought to have been dismissed. The 
result therefore is that this appeal 
succeeds. The plaintiff's’ claim against 
defendant 2 will stand dismissed. De- 
fendant appellant 2 will get her costs 
in all the Court. 

Jack^ 7. — I agree. 

V.S. Appeal allowed. 

“iT" A f B'l9U'Car“iW=26"TO "630=41 CS 
137. 

5. (1018) 36 I C 792. 

6. A I B. 1926 Gal 1009=96 1C 646=63 Cal 
922. 

7. A 1 B 1928 Gal 618=114 lO 666=56 Gal 

1816. 
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Mallik and Jack, JJ. 

Secy, of State — Appellant. 

V. 

Tihola Nath Mitra — Respondent. 

Appeal No. 1888 of 1930, Decided on 
21st February 1933, from decree of Sub- 
Jiidije, Howrah, D/- 17th March 1930. 

Railway — Gratuity — Rules for, R. 8 — R. 8 
does not impose legal liability and employee 
cannot lawfully demand gratuity. 

Ciratuity is something of the naturo of a gift 
and therefore ll. 6 of the Gratuity 'Buies does 
not impose any legal liability on the Railway 
Administration to i)ay any gratuity to the em- 
ployee nor does it confer on him any right which 
ho can lawfully demand. The Court is not 
entitled to interfere and compel payment even 
if it is found that the discretion vested in the 
Railway Administration' was not exercised bona 
lido hut arbitrarily or has boon influcncod by 
extraneous and irrelevant consideration: 6 All 
C34; .1 Ul 1924 Botn 6S; 26 Jhm L Ji 699 and 
AIR 1932 Pat 31 1, Rel on. 

LP 409 Cl, P 410 C 1, 2] 

Barwell and Bkahes Narayan Bose — 
for Appellant. 

Bovin Chandra Mallik and Gobinda 
Chandra Respondent. 

Mallik, J, — This appeal arises out of 
a suit for recovery of arrears of pay and 
gratuity. The suit was instituted by 
one Bhola Nath Mitra who was in 
service under the East Indian Railway 
Company and his case was that when 
he was discharged on a certificate of 
unfitness on medical grounds, ho asked 
for gratuity under R. 8 of the rules for 
the grant of gratuities on retirement, 
to subordinate railway employees and 
his application was refused. The Courts 
below botJi held that the plaintiff's case 
was a case of discharge on the ground 
of unfitness on medical grounds and on 
tliat finding the lower appellate Court 
gave to the plaintiff a decree for Rs. 52 
odd as arrear pay as also for Rs. 384 
as gratuity. Against this decision the 
Secretary of Soate for India in Council 
who was impleaded in the Court of 
appeal below as a defendant on the 
devolution of the interest of the East 
Indian Railway Company on him, has 
appealed before us. A preliminary ob- 
joction was raised on behalf of the res- 
pondent. It was said that the present 
appeal is incompetent inasmuch as it 
has been filed by the Secretary of State 
for India in Council and not by the 
East Indian Railway Company. I^do 
not think that there is any substance in 
this preliminary objection. It would 
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appear that the Becretary of State for 
India in Council was a party in the- 
Court of appeal below and the decree 
that was made by the lower appellate 
Court was against the Secretary of States 
for India in Council as well. That being, 
so it cannot for a moment be contendell 
that the Secretary of State for India in 
Council is not a party who can be said 
to have been adversely affected by the 
lower appellate Court’s decree. 

Coming now to the merits of the case 
it would seem that the only point that 
arises for consideration, is whether the 
lower appellate Court was justiCed in 
allowing the gratuity to the plaintiff ou 
the basis of R. 8 of the Rules for the 
grant of gratuities. R. 8 runs thus; 

‘Tn case of men whoso service is less than 
15 years and who have been discharged either 
in conseQuence of reduction of ostablishment or 
a certificate of unfitness on medical grounds, not 
duo to tho employee’s own fault, a gratuity may 
be allowed which shall ordinarily 'bo limited to 
half a month’s pay for oaoh year of service or 
six 'month’s jfay in all and which may in 
spocial cases where circumbtances warrant be 
raised to a full months pay subject to a similar 
maximum.” 

On behalf of the respondent it was 
contended that^the word “may” in thie 
Rule means “shall.” But no reason 
was assigned why the word “may,” as it 
is to bo found in this rule, should be 
taken to mean “shall." Rule 8 seems 
to me to be only an enabling rule ena- 
bling the directors to pay gratuity from 
tho railway revenue, leaving the matter 
of payment of gratuity entirely at their 
discretion. It was said that the dis- 
cretion in the present case should have 
been properly exercised. I could have 
understood this contention if tho exer- 
cise' of the discretion was something 
that had been imposed on the Railway 
Administration by any Statute. But 
there is nothing to show that it was im- 
posed on them in that way. S. 47, 
Railways Act 1890, enumerates the pur- 
poses for which rules can be framed 
under the provisions of that Act. But 
the granting of gratuity finds no place 
in the list of these purposes. Besides,, 
gratuity, in tny opinion, is something of 
the nature of a gift and a gift is not a 
thing which can be compelled. I am 
therefore of opinion that B. 8 of thej 
Gratuity Rules, did not impose any 
legal liability on the Railway Adminis- 
tration to pay any gratuity to the plain- 
tiff nor did it confer on the plaintiff anyi 
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right which he could lawfully demand. 
The result therefore is that the decree 
of the lower appellate Court in so far as 
it awarded to the plaintiff Bs. 384 as 
gratuity is set aside and the appeal 
succeeds to this extent only. The ap- 
pellant is entitled to his costs in this 
Court and in proportion to his success 
in the Courts below. 

Jack^ J , — This apjieal has arisen out 
of a suit for recovery of arrear pay and 
gratuity by the plaintiff who was dis- 
charged by the East Indian Railway 
Company from their service. The ap- 
peal is by the Secretary of State for 
India in Council and relates only to the 
gratuity which it is maintained, has 
wrongly been decreed by both the Courts 
below, in favour of the plaintiff. The 
claim is based on R. 8 of the rules for 
the grant of gratuities on retirement to 
subordinate railw'ay employees. The 
rule states: 

"In case of men whoso service is loss than 
15 years and who have been discharged either in 
cousequenco of reduction of establishment ora 
certificate of unfitness on medical grounds not 
duo to tho employee’s owm fault, a gratuity may 
bo allowed which shall ordinarily bo limited to 
half a month's pay for each > car of service or 
six months' pay in all and which may in special 
<‘ascs where circumstances warrant bo raUed to a 
full month’s pay subject to a similar maximum." 

Rule 1 states that such bonuses are to 
bo given at the discretion of the Board 
of Directors and tho Railway Board. 
From this it is clear and this has been 
found by both the Courts below that tho 
grant of the gratuity is discretionary. 
Tho gratuity is in fact a gift which, 
under the authority of the Directors 
niay be given when an employee is dis- 
charged, as in this case, on medical 
grounds. Being a gift it is something 
which the employee cannot claim as of 
right and this is so even in cases in 
which its payment has been sanctioned, 
’as sbpwn by the authorities to which 
wo have bsen referred by the learned 
counsel for tho appellant: Janki Dasy. 
E. I. By. Co, (l) and Natha Qulab v. 
W. C. Shaller and O, I, P. By, Co. (2), 
Ifn these cases it was held that a gra- 
tuity which had not been actually paid 
jcould not be attached because it was 
jinonoy which the employee could not 
iclaiiY) as of right. Similarly it was hold 
in another case. Secy of State v. Jamuna 

1. (1884) O AJl G34=U'b84) a“ W“N 210. 

2. A 1 R 1924 Bom 88=87 I 0 312. 
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Das (3), that it could not be claimed by 
tho creditors of the employee as part of 
his assets even whore the company had 
tho intention of paying it to the emplo- 
yee. But it is urged that the Court is 
entitled to interfere and compel payment 
if it is found that the discretion vested 
in tho Railway Administration was not 
Qxercisedbona fide but arbitrarily or lias 
been influoncod by extraneous and irre-j 
levant consideration. No authority has 
been shown for the proposition that the| 
Court has any such powers of interfer- 
ence except in tbe case of an authority 
constituted under a Statute to carry out 
statutory powers with which it is en- 
trusted. Such cases are discussed in 
the case of Short v. Boole Goryorationi^) 
at p. 84 where tho cases of Beg. v. 
Governors of Darlington School |5) and 
Bex w. Board of Education ifS) are re- 
ferred to. 

But in the present case tho gratuity is 
payable under rules made by the Direc- 
tors of the East Indian Railway Com- 
pany and as the plaintiff continued in 
theservicoof the Railway Company after 
the Secretary of State took over tlio 
assets and administration of tho com- 
pany, these rules are still applicable to 
him. There is however nothing to indi- 
cate that the Court has any authority 
to interfere with the discretion of the 
Railway Administration in the payment 
of such gratuities. Even if it be held 
that there were sucli powers in the Court 
inasmuch as in the present case the 
railway has been taken over by tho 
State, the lower appellate Court has not 
definitely found that the discretion of 
of the Administration was wrongly exer- 
cised. The learned Subordinate/ Judge 
merely says: “I cannot say that the 
gratuity was not refused to the plaintiff 
arbitrarily and illegally." To justify 
tho Court, if it could at all bo jusbified 
in compelling the payment of a gratuity 
it should in any case bo found positively 
that the discretion had been wrongly 
exorcised. I therefore think that this 
appeal should be allowed and that the 

sTa I R 1932 Pat 811=140 I C 561=11 Pat 

584. 

4. (1926) 1 Ch 66=95 LJCh 110=185 LT 

110=90 J P 25=42 T L R 107=70 S A J 

245. 

5. Jl87l)CQB682. 

6. (1910) 9KB 166=79 L J K 13 695=26 T 

L R 422=8 L G B 649=74 J P 259=102 

L T 578. 
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amount of gratuity Bs. 384 should be 
deducted from the amount decreed in 
favour of the plaintitf. The decree of 
the lower appellate Court will be modi- 
fied accordingly with costs in this Court 
and in proportion to the success of the 
appellant in the Courts below. 

R.K. Appeal allowed. 

^ A. I. R. 1933 Calcutta 411 

Mukkrji, J. 

Kulacliandra Ghosh and others — Do- 
fendants— Appellants. 

V. 

Jogendra Chandra Ghosh and others — 
riaintilTs— Besjiondonts. 

Second Appeal No. 1010 of 1930, De- 
cided on 20t]i July .1932, from decree of 
Soegnd Snh.Jud;^e, Sylhet, J)/- 18th No- 
vell ) hoi* 1929. 

Transfer of Property Act (1882), S.54 — 
Vendee in permissive possession of property 
on date of sale — If character of possession is 
changed into possession as vendee, there is 
sufficient delivery of possession. 

The essciiro of delivrr> of posses'iion for a ealo 
is no doubt tJiat posscs'^ion should change, hut 
wlicic Ibc vundfC is already in poriuissivo posses- 
sion of the prop'.'i ty on date of salo, it is enough 
for such delivery of possession to bo suflicicnt 
within 8. 64 ii the cha factor of . his possession 
changes ; and this cin bo effected if the vendor 
converts by appropriate declarations or acts the 
previous perniishivo pos;osMon of the vendee into 
posses.- ion as that of a vendee : Z^Cal 207, Di .3 
from and 2^ Gal iTiJj A I Jl VJlbMad 673; 
40 lirm 313 \ AI It 1926 Mad 5GC ; 4 C IV N 
.I42n ; AI H 19U Cal 764; 34 I C 092 andvl I li 
1919 Cal 825, Ref. [V 412 C 2] 

II nnend rah lunar Das — for x\ppallarjts. 

Priyanath Daifa — for llesjumdents. 

Judgment. — The i»laintiffs' case was 
l-hat they, as heirs of their father Bang- 
shiram, were entitled (o recover posses- 
sion from the defendants of corttiiii 
lands. Defendant 1 is the son of one 
Chandrakala, who is a daughter of Bang- 
shirara and is defendant 5. Defendant 5 
was married to one Golak, ivho had a 
brother Neel. Plaintiffs’ case was that 
Golak and Noel were the former owners 
of the land and that they sold the land 
to Bangshlram in 1286 B. S. and that 
tl»oy wore dispossessed by the defendants 
in 1334 B. S. 

The dofonco was that, under an ar- 
rangomont between Bangshlram on the 
Olio hand and Golak and Neel on the 
other, the latter two remained in posses- 
sion in spite of the sale to the former * 
that, in 122j, Bangshlram sold the land 
to defendant 5 and the latter thus came 


into possession after Golak's death. The 
Courts holovv have allow^ed the plaintiffs 
a decree. They were of opinion that, 
when the land was in the possession of 
Golak and Neel, and so of defendant 5 at 
the time of Bangsbiram's sale to her, 
there could be no delivery of possession 
of it to her ; and, as the kahala eviden- 
cing the sale was an unregistered one, 
there was no valid sale. The trial Court 
held that the possession of the defen- 
dants originated in an arrangement 
with, and so permission from, Bangshi- 
ram, and there w^as no evidence to show 
that such possession ever became hostile 
or adverse. The Subordinate Judge hold 
that such possession, though originally 
permissive, could become adverse to 
Bangshiram since the sale by the latter 
to her. but that, in point of fact, defen- 
dant 6 had no possession, and that the 
defendants had failed to prove that they 
had possessed the land for more than 12 
years before suit. * Ho held therefore 
that the defendants acquired no title by 
adverse possession. Defendants 1 and 5 
have appealed. On the question of vali- 
dity of the sale, as effected by delivery 
of possession, tho Courts below have re- 
lied on Sibcndrapada Banerjee v. Secy, 
of Stale (1), which is an authority for 
the proposition that, if at the time of tlie 
intended sale the vendee is already in 
l)ossession, there can be no sale by deli- 
very of possession. In the case of Gunga 
Narain Gape v. Kali Churn Gcala (2), it 
had been held that, if on the date of the 
sale the vendee gets into ])osso8sion with 
the assent, express or implied, of the 
vendor, it may be held that there has 
been delivery of possession. Tho learned 
Judges, who decid(3d Silendraj^ad a scathe 

( 1 ) , distinguished Gufiga Narain Gope's 

(2) on tho ground that in the case before 
them the vendee had been in possession 
from before. 

They were of opinion that, as delivery 
is the essence of tho transaction, there 
could be no delivery in the circumstances 
and so there was no valid sale. They 
were- of opinion that no loose construc- 
tion should bo put upon S. 54, as tho 
consequences of suoii a construction may 
be fur reaching and injurious in many 
instances. It is very difficult to agree 
with all that lias been said in Silendra^ 
pada Bauer fee's case (1). It has been dis. 

"nmorTsi Cal 207=6 C L J 390. 

2. (1894) 22 Cal 179. 
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sented from in Miithukaruppafi Samban 
V. Muthu Samban (3) and in Dawood v. 
Moidcen Batch a (4), and has been v'ery 
guardedly referred to and not expressly 
approved in Bhaskar Oopal v. Padman 
Hira (5). In Fatik Karikar v. Bajen^ 
dm Nath (6) it was held that where 
the property was in the possession of a 
usufructuary mortgagee, the process of 
making over of the property by the mort- 
gagee to the mortgagor and rodelivery by 
tho latter to the former was not neces- 
sary to bring about a sale in favour of 
tho former under S. /54, T. P. Act, but 
that it would be enough, if the mortgagee 
took the property as a purchaser and the 
mortgagor admitted that from that mo- 
ment tho purchaser held tho property as 
purchaser and not as mortgagee. In 
Fakira Mahton v. Leakut Hosain (7), i-he 
learned Judges were not inclined to hold 
that such a strict interpretation of 3. 54, 
as was suggested in Sibendrapada’ s case 
(1), was justified. 

In Sonai Ghntia v. Sonaram Chu- 
tia (8) no exprost dissent was expressed, 
but it was said that the sale in that case 
was valid, as there was in fact a delivery 
of possession, because tho boundaries of 
the land had been pointed out and every- 
thing that was possible to do for such 
delivery was dono ; formal possession be- 
ing delivered and endorsement of satis- 
faction being made on the mortgage bond, 
under which the vendee had been hold- 
ing possession from before as mortgagee. 
In a later case, namely, Iln&hmat v. /a- 
mir (9), both Sibendrapada's case (l) 
and Fatik Karikar s case (C), were re- 
ferred to, as if the two were not in con- 
flict with each other ; and Walmsley, J., 
observed that if of two plots mortgaged 
to a person one is subsequently sold to 
him and the said person restores posses- 
sion of the plot, which is not sold, to the 
mortgagor and retains possession of the 
one that is sold, that would be ^ood evi- 
dence of delivery of possession. The 
present case is distinguishable from 
Sibendrapada's case (1), in that the de- 
fendant 5 was at the date of the sale in 
permissive possession under an arrange. 

"^3. A I r'iQIS Mad 573=26 I 0 772=38 Mad 
1168. 

4. A 1 B 1926 Mad 666=87 I C 331. 

6. (1916) 40 Bom 318=33 1 C 267. 

6. (1900) 4 C W N 142n. 

7. A I R 1914 Cal 764=23 I C 318, 

8. (1916) 34 I C692. 

9. A 1 R 1919 Cal 826=62 1 G 668. 
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ment with Bangshiram. I am not there- 
foi'o obliged to apply that ruling to this, 
case. Tho evidence on the record satis- 
fies me that*whatever was necessary and 
possible in the circumstances to effect a 
delivery of possession was done. The 
details spoken to by defendant 5 amply 
make out that Bangshiram “inado over 
tho land of the kabala to her satisfac- 
tion,” and that, after the sale, she made 
over the rest of the land in her posses- 
sion to her father. 

The essence of delivery no doubt is 
that possession should change but I think 
it is enough if the character of posses- 
sion changed ; in other words, if tho 
vendor converted by appropriate decla-j 
rations or acts the previous possession ofj 
the vendee, which in this case was per- 
missive possession, into possession as 
that of a vendee. I hold therefore that 
there was sufficient delivery of posses- 
sion within the meaning of S. 54, T. 1 \ 
Act. On this finding, for tho plaintiffsi 
to succeed, they must show that they' 
have acquired a title by adverse posses- 
sion. Tho case has not boon looked into 
from this point of view. Tliis will have 
to be done now and for this purpose 1 
send it down, so tliat the lower appoU 
late Court may determine tho question- 
of adverse possession and then finally 
dispose of tho appeal before it. Tho ap- 
peal is allowed and the case will bo re- 
manded with the aforesaid directions. 
Tho costs of this appeal will abide tho 
result of tho remand. 

K.S. Appeal allowed. 
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Mitter and M. 0. Ghose, J J. 

Brojendra Nath Ganguly — Appellant. 

V. 

Promatha Bhusan Dev and others'^ 
Bespondents. 

Appeal No, 7 of 1931, Decided on 21st 
February 1933, from decision of 4th 
Class Sub-Judge, 24 Parganas, D/- 29th 
August 1930. 

(a) Civil P. C. (1908), O. 17, Rr. 2, and 3 
—Applicability of Rr. 2 and 3 pointed out — 
Court can proceed under R. 3 if adjournment 
is given at instance of party and if there are 
materials on record. 

In a case where there are no materials on the 
record the proper procedure to be followed would 
be that laid down in B. 2, but if there are 
materials on the record the Court ought to pro- 
ceed under R. 8. To apply the procedure laid 
down in B. 8 to a case there must be the pre- 
sence of both the elements : viz.: (i) the adjourn- 


Brojendra Nath v. Promatha Bhusan 
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meat must have boon at the instaaoe of a party 
.and (ii) there must be materials on the record 
for the Court to proceed to decide the suit. The 
presence of one ‘without the other does not 
justify the application of B. 3. A suit was ad- 
journed to a certain date at the instance of the 
plaintiff for producing witnesses for the decision 
'On a question of jurisdiction. The plaintiff did 
not appear on the date and there was already 
some evidence recorded on behalf of the defen- 
dant. The Court decided on the material on 
record and ordered the plaint to be presented to 
tbo proper Court as it found that it had no 
jari.sdiction. 

Held : that, the order Wtis quite proper 
AIR 1914 Cal SCO and 34 Cal 235, Rel. on 
AIR 1921 Lah 645 ; A I R 1928 Pat 1G7 
AIR 1925 All 2G7 and 41 Mad 28G (P B), Ref, 

[P 414 C l] 

(b) Practice— Evidence taken on commis- 
aion need be formally tendered at trial to be 
treated as evidence in case. 

It is not ncco.s.xtary to tender the evidence 
taken on commission formally at a trial to make 
it evideiico in the cage ; 30 Cal 6CG, lief 

. [P 414 0 2] 

Sidheswar Cliahrahurty — for Appel- 
lant. 

Brojo Lai Sastri, Profulla Kamal Das 
lihitish Chandra Ghatak and Bijan 
Behary Das Gupta — for Respondents.* 

MitLer, J. — This appeal is directed 
a.is'ainst an order of the Subordinate Judge 
■of 21 Terganas dated 20th August 1030 
by which he returned the i^laint of the 
plainfcifV, now appellant, in a partition 
suit valued at lis. 3,80,101 to bo filed in 
the proper Court, lie made the order 
in the absence of the plaintill and held 
on such materials as had been put before 
him by defendant G, Raja Promatba 
Bhusan Deb Ray of Naldanga, that tlie 
Alipur Court had no jurisdiction to en- 
tertain the suit as none of tlie properties 
which formed the subject-matter of par- 
tition lie within the jurisdiction of that 
Court. Hence the present appeal. 

Two questions have boon debated be- 
fore us in the appeal : (l) whether the 
Subordinate Judge should have proceeded 
to deal with the suit under the provisions 
of 0. 17, R. 2 instead of proceedings under 
O. 17, R. 3, Civil P. C.; (2) whether the 
materials before the Court were soflioient 
to justify the conclusion that the Alipur 
Court had no jurisdiction to entertain 
tho partition suit. (After stating the 
case of plaintiff and that of the defen- 
dant as given in tho plaint and written 
statement, the judgment proceeded). 
Several issues were framed. It Is necos- 
Kary to notice issue 1 which runs as 
follows ; **Has the Court jurisdiction to 
tty this suit." On 10th June 1930 de- 


fondant 6 put in a petition praying for 
decision of issues 1 and 2 first. Issue 2 
related to the insufficiency of court-fees. 
On 20th June the Court ordered that the 
issue of jurisdiction and court-fees should 
be taken up first, and fixed 29th July 
1930 for hearing of those issues and dir- 
ected the parties to come with evidence 
on that date. On Slet August the defen- 
dant was ready with bis witnesses on 
the question of jurisdiction but plaintiff 
was not ready and the Court adjourned 
the bearing of the issues to 29th August 
and remarked that as the case was more 
than eight months old no further ad- 
journment would be given and directed 
the payment of adjournment costs to-de- 
fendant. On 29th August plaintiff did 
not appear and did not pay the adjourn- 
ment costs. The defendant was ready 
with his witnesses. In the meantime 
some of the witnesses had been examined 
on behalf of the defendant and the 
learned Judge passed a cryptic order to 
tho following effect : 

** From the evidence taken on commission it ap- 
pears that this Court has no jurisdiction to go on 
with tbo case. Ordered that the plaint bo ro- 
turned to the plaintiff’s pleader for prcsontatioii 
in the proper Court.” 

The plaiutiff has preferred tho present 
appeal and two points have been taken 
on behalf of tho appellant ; (l) that the 
Court should not have returned the 
plaint but should have dismissed the 
suit altogether fts plaintiff was absent 
and the provisions of 0, 17, B. 2 of the 
Code applied; (2) even if the provisions 
of 0. 17, R. 3 applied the evidence does 
not justify the conclusion that the Sub- 
ordinate Judge had no jurisdiction to 
try tho suit. With reference to ground 
1 taken it is said that as the plaintiff 
was absent and did not produce the evi- 
dence on the point of jurisdiction the 
proper rule applicable was 0. 17, B. 2 
and not R. 3 and in support of this con- 
tention reliance has been placed on a 
number of authorities. There is a con- 
flict of authorities on this point in 
different High Courts in India. The 
High Court of Madras has held that the 
Court should in such a caso proceed 
under B. 2 and dismiss the suit for 
default so that tho plaintiff may have 
an opportunity to apply under R. 9, 
0. 9 to set aside the dismissal: Pichamma 
V. Sreeramulu (l). The High Court of 
Bombay takes the same view, In 
T" ImS) 41 Mad 286=43 I 0 666 (F B). 
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Aliahab.ad the balance of authority is in 
favour of this view; Gancsh Lall v. Debt 
Das (2). The Patna High Court has held 
that this rule does not apply unless the 
hearing is commenced : Mnhabir v. Sheo 
Dayal (3). The Lahore High Court has 
hold that if there are no sufticiont mate- 
rials the Court should proceed under 
O. 17, R. 2; otheixwise if there are 
materials the Court should proceed to 
determine the matter : */7ianda Singh v. 
Sadek (4). The respondent has relied 
strongly on a decision of this Court in 
the case of. Enatulla v. Jihan Mohan 
Hoy (5), whore it has been pointed out 
that in a case where there are no mate- 
rials on the record the proper procedure 
to be followed would be that laid down 
in R. 2; but if there are materials on the 
record the Court ought to proceed under 
R. 3. To apply the procedure laid down 
in R. 3 to a case there must be the pre- 
Isenco of both the elements, viz.: (i) the 
iadjournment must have been at the 
{instance of a party; and (ii) there must 
jhe materials on the record for the Court 
|to proceed to decide the suit. The pre- 
|sence of one without the other does not 
.'justify the application of R. 3. [n an 
diivliev c&sQ Mari a am sa v. Bam Kalpa 
((j), Mukherji and Holmwood, JJ., held 
tliat the scope of 8. lo? of the Code of 
1H82 which corresponds to O. 17, R. 2 was 
distinct from that ofS. 158(0. 17, R. 3), 
but that the Court cun ffet under S. 158 
oven though tho parties are absent if the 
requirements of S. 158 aro satisfied. In 
iny opinion this seems to be tho correct 
view with reference to tho scope of these 
twj rules. Although therefore the plain- 
till' was absent on 29th August to which 
|i]ato the suit was adjoruned at his in- 
stance for producing witnesses for tho 
decision on tho question of jurisdiction 
it was open to the Court to proceed to 
d6^ermino the question of jurisdiction 
on the materials put before it by defen- 
Idant ^ and 0. 17, K. 3 properly applies 
to the present case. 

We now proceed to deal with ground 2, 
namelv, that the'Court should have held 

2. A 1 B 1U23 All 1 G i'a— 47 All 

14U. 

3. A I ll 192S Pat 16:=ri07 I C 8^4=7 Pat 
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that the Aliporo Court has jurisdiction 
to eniortain tho suit. It is argued that 
in arriving at tho conclusion that tho 
Alipore Court has no jurisdiction the 
Subordinate Judge has relied on evidenco 
taken on commission which was never 
read before tho Court. and was not for- 
mally tendered at the trial. Tho answer 
to this contention is that regard being 
had to tho practice of the mofusajl 
Courts, which is not only consistent but 
is also in strict accordanco with tho pro- 
visions of tho Code, it is not necessary 
to tender the evidence taken on com- 
mission formally at a trial to make it 
evidence in the case : see Dhanuram 
Murali (7). We aro therefore of opinion 
that there is no substance in this point. 
(After discussing the evidenco, tho judg- 
ment concluded). In this view we are 
of opinion that tho decision of tl^p Sub- 
ordinate Judge is right and this appeal 
must he dismissed but in all the circum. 
stances there will ho no order as to 
costs. 

M. C. Ghose, /.—I agree. 

K.s. Appral dismissed, 

^ 7. (1909) 36 Ciii’ 666= lTo 3i)6. 
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Rempuy, j. 

N'Utbihari Das — Appollaut. 

V. 

Btshn'eshtoari Dehce — Respondent. 

Apjieal No. 039 of 1930, Decided on 
Ist August 1932, against decree of Sub- 
Judge, Burdw'an, I)/- 11th July 1929. 

Limitation Act (1908), Art. 142 — TreS' 
passer’s declining to vacate land in spite of 
demands of owner amounts to open dispos* 
session — Adverse possession. 

If a trespub.'^er adinitH tliat a portion of tho 
land^beloDgs to the owner when the owner chal- 
lenges his possession but declines to vacate tho 
land in spite of demands there is open disposscs- 
sioD and tho owner must bring bis suit within 
12 }earB of dispossession. The admission of tho 
trespasser cannot give further time to the 
owner unless such admissions come within 
S. iv>, Lim Act: 2C LJ 125 Dist, IIM16 02] 

Gopendranath Das — for Appellant. 

Paiitpaban Chatterji and Pannalal 
Chatterji for Prabhashohandra Sen— lor 
Respondent. 

Judgment, — The plaintiff filed a suit 
to eject the defendant from some huts 
and from a plot of land claiming that be 
was the sole owner of the land on tho 
ground that tho defendant was a tres- 
passer. Ho had previously filed two 
suits alleging that the ^.defendant was* 
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bis tenant but both were dismissed on 
the ground that ho had failed to prove 
any tenancy. In this suit the plaintiff 
satisfied the two lower i Courts that ho 
was the sole owner of the land, but the 
suit was dismissed on the ground that 
it had not been filed within 12 years 
from the time when the plaintiff was 
dispossessed of the land by the defon- 
dant. It has been found as a fact that 
the defendant has boon in possession of 
the disputed land for 18 or 19 years. 
The only point that was urged in se^ 
cond appeal was that the possession of 
the defendant was not adverse to the 
plaintiff in respect of a half share in 
the land, because of her admissions in 
her written statement. The defendant 
in her written statement para. G, stated 
that one Satyapada Das had been in pos- 
session of a land for over 12 years and 
in paraf 7 stated: 

This (Icfoiidant tiover denied tho title of ibo 
plaintiff ... on the oflicr hand this defendant 
has been admitting all alonpi that in the dis- 
puted bastu the plain titl is 8 annas inalik and 
Satyapada JJas \a a cosharer malik of the ro- 
inaining 8 annas. 

The (lefendjint was given possession 
by this Satyapada Das. Reliance was 
placed on tJie case of Ishan Chandra 
Mitiar V. liamranjan Chakralutty (1), 
whore it was held that a tenant who 
had encroached on his landlord’s land 
for 12 years, acquired a right of tenancy 
in the land so held. Mookerji, J., held 
that: 

“tho extent of the dispossession depends on the 
extent of tho claim of right under which posses- 
sion by tho trO'-passer is obtained and kept.” 

This he said applied whore the land- 
lord allows a tenant to hold an encroach- 
ment on the same terms as if it had 
been part of tlio liolding. He added: 

“the nature aud effect of po.sscssion must do- 
pond upon the nature and extent of the rights 
assorted by the overt conduct or express declara- 
tion of the person relying on it." 

This view of the law must be read in 
its context and relates to a case whore the 
tenant encroaches on his landlord’s land 
and is presumed to do so as a tenant. 
Doubtless a limited right in respect of 
immovable property can be acquired 
by user, such as a right of way. But 
tlio decision relied on and the decisions 
therein cited all refer to cases between 
landlords and tenants or tenuro-holders. 
r can find no case that supports the 
'•lii'Jiestion that a trespass er p ure and 
1. (1906) 2 OL J i25. 


simple who takes exclusive possession 
of land without the consent of tboi 
owner in a?iy way acquires no right to 
tho whole of the land simply because he 
claimed a title to less than the whole. 
If a trespasser on land admits nothing 
the owner must bring his suit within 
12 years of dispossession: if the tres- 
passer, when the owner challenges his! 
possession admits that the land belongs 
to the owner but in spite of demands 
declines to vacate it that is open dis- 
possession. On principle, it cannot make' 
any difference if the trespasser admits' 
that the person claiming ownership has 
an undivided share in tho lands, if ho 
still insists on possession. It seems to 
me that if an owner sues 12 years afterj 
dispossession from land be cannot set: 
up admissions made by the trespasser as 
giving him further time in which he 
may bring his suit unless those admis- 
sions come within S. 19, Lim. Act. 
Under Art. 142, the suit must be 
brought within 12 years of disposses- 
sion and it has been found that the 
plaintiff in this case was dispossessed 
18 or 19 years before he filed his suit, 
nor will tho admission of the defendant 
that she had dispossessed him of all or 
part of his land assist tho plaintiff. 

It is argued that tho defendant ad- 
mitted all along that tho plautiff was 
entitled to an undivided half share, but 
in fact she dispossessed him of his sharo 
and he had but 12 years in w^hich ho 
could sue to eject her admission or no 
admission. It may be that when a 
trespasser claims to bo a tenant and as 
such takes possession he cannot there- 
after claim that ho possessed as a tres- 
passer for the claim purported to justify 
the possession but when the trespasser 
asserts that he has no claim as against 
the owner to possess the whole of the 
land, his possession is clearly adverse 
and in my opinion it does not alter the 
nature of the dispossession to admit 
that in respect of a half share the title 
is with the person who claims the land 
when theldispossession continues against 
the will of the owner or part owner. 
That-own or cannot attribute his acquies- 
cence in his dispossession from all or 
any share in the land to anything but 
the laches which bars a claim under 
Art. 142, nor is tbo dispossession any 
the less adverse because the trespasser 
admits that it is adverse. This case 
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■comes within the second class of cases 
mentioned in the case cited whore a 
tenant unequivocally informs the land- 
lord that ho is holding an encroachment 
on the landlord's land adversely to 
tho landlord. There Mookerjee, J , said 
Art. 144, Lim. Act might apply but it 
was never doubted in any other case, 
that it would apply and the possession 
be adverse and whatever doubt there 
may bo it does not apply where there is 
no relationship of landlord and tenant. 
Tho defendant claimed that she was en- 
titled to possession under a third party 
who in fact had no title. She did 
■not admit that sho was the tenant of or 
:hold under tho plaintiff. In such a case 
the possession is adverse from the start 
■and no admission or promise to vacate 
which does not result in a license to 
hold affects the fact that the possession 
is adverse or prevents time running 
against the owner and after 12 years he 
cannot recover possession. That is what 
has been found to have happened in his 
case and the appeal accordingly fails. 
The appeal is dismissed with costs. 

K.S. Appeal dismissed. 
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Mallik and Jack, JJ. 

Jatindra Nath Balia and others — 
Plaintiffs — Appellants. 

V. 

Kali Kista Boy Choudhury and others 
Defendants —Respondents. 

Appeals Nos. 2361 and 2362 of 1930, 
Decided on 15th February 1933, against 
decree of Addl. Sub-Judge, Khulna, D/- 
23rd May 1930. 

(a) Civil P. C. (1908), O. 41, R. 23 - Re- 
mand not under R. 23 — Directions given as 
to way of assessment of rent — Order held to 
be decree and hence appealable. 

Whore the appellate Court remands the case 
to the Court of first instance giving some direc- 
tions in its judgment as to the way in which 
the assessment of the rent in kind should be 
made is really a decree because it is jiot an order 
of pura»rdmand but contained a determination 
of the principle on which the assessment was to 
bo made. 11* ^ 2] 

(b) Bengal Tenancy Act (1885), S. 40 — 
Applicability. 

Section 40 relates to the case of an occupancy 
raiyat and has no applicability to the case of a 
tenure-holder. [P ^6 0 2] 

(c) Bengal Tenancy Act (1885), S. 7 — 
Decree based on S. 7— Circumstances con- 
sidered— Decree cannot be assailed. 

Where the decree is based on the provisions of 
3. 7 and the Judge in determining the fair and 
equitable rout, has taken into his consideration 


the circumstances under which (he tenures had 
been created it cannot be successfuHv assailed. 

'[P 417 C 1] 

Hemendra Chandra Sen and Satyendra 
Chandra Sin — for Appellants. 

Narendra Chandra Bose, Bireswar 
Bagehi, Nirmal Kumar Sen and Jotindra 
Mohan Choudhury — for Respondents. 

Mallik, J. — The two suits whiclyliave 
given rise to the present appeals were 
for enhancement of rent, in respect of 
two tenures uuder S. 7, Ben. Ton. Act. 
The defence in the case was that tho 
tenures were raukarrari and therefore not 
liable to enhancement of rent. Both tho 
Courts below found against the defen- 
dants on this point and they held that 
the tenures were not mukarrari but were 
liable to enhancement of rent. The Court 
of first instance allowed enhancement to 
the plaintiffs and in determining the 
assets of the defendants calculated the 
value of the paddy at the rate of Rs. 9 
per shola. Aaginst this decision there 
vrere appeals preferred by tho defendants 
and tho lower appellate Court remanded 
the cases to the Court of first instance 
giving some directions in its judgment 
as to the way in which the assessment of 
the rent in kind should be made. Against 
this decision the plaintiffs have come up 
to this Court in second appeal. 

A preliminary objection was raised be- 
fore us that as the order of the lower 
appellate Court was an order of remand 
and as the order of remand could not be 
an order under O. 41. R. 23, Civil P. C., 
no appeal lay in the cf^se. This proli- 
minary objection does not appear to mo 
to have any substance in it. The orderi 
whereby tho lower appellate Court sent 
tho "case back to the Court of first in- 
stance was really a * 'decree" because it 
was not an order of pure remand but 
contained a determination of the princi-| 
pie on which the assessment was to be 
made. Coming now to the merits of thej 
appeals 1 am inclined to think that the! 
lower appellate Court was not justified 
in directing an assessment to be made 
in accordance with tho provisions as 
they are to be found in S. 40, Bon. Ten. 
Aot. S. 40 of the Act relates to the' 
case of an occupancy raiyat and has no; 
applicability to the case of a tenure-' 
holder. The decree of the lower appel-j 
late Court cannot therefore be allowed 
to stand. 
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Now the question is whether the de- 
cree of the Court of Arab instance can be 
maintained. The trial Judge, as would 
appear from his judgment, took into his 
consideration the circumstances under 
which the lands wore Arsb let out and if 
he Axed a fair and equitable rent on the 
basis of the rate of Rs. 9 per shola of 
paddy, he did it on the ground that the 
defendants themselves had been claim- 
ing the price of paddy rant from their 
own tenants at that rate for the year 
192*2 fo 192 j, which was a period shortly 
boi'ore the date of institution of the pre- 
jsent suit. The trial Judge in Axing a 
jfair and equitable rent also gave effect 
|fco the provisions of sub-S. (3), S. 7, Ben. 
;Ten. Act. Having regard therefore to 
the fact .that the decree of the Court 
jof Arst instance is based on the pro- 
visions •of S- 7 anl tliat the trial 
'Judge in determining the fair and equit- 
^Jible rent took into his consideration the 
•circumstances under which tl\e tenures 
’had ])eon cr(3atod, I am of opinion tliat 
it cannot bo successfully assailed. I 
would therefore allow tlio appeals, set 
aside the decrees of the lower appellate 
Court and restore tlioso of the Court of 
first instance with costs both in this 
Court and in fcho Court below. 

Janh, /.—I agree, 

n,K. Appeah aUoweih 
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llANKIN, 0. J. ANP 0. C. GiIOSK, J. 

Pratapvial Jiamcsli /ra) — Appellant. 

V. 

Vh lin'd al Jahnri — R e s j j o n d o n t . 

Appeal No. 15 of Decided on 

llbh July 1932, from order of Ameer 
Ali, J., in Insolvency case No. 47 of 1932. 

(a) Presidency Towni Insolvency Act 
(1909), S. 13— Creditor’f petition— Onus of 
proving ability to pay debts is on debtor. 

'Pho oiiu<i of proving tliat the debtor is able 
ii> pay the debts so that the croditot’s petition 
Mi:iy bo clisniissed is on the debtor himself. 

[P 417 0 2] 

|,b) Presidency Towns Insolvency Act 
i'1909), S. 13 — ‘‘Ability to pay debts” — Mean- 
ing explained. 

Whnt the statute moans by ability to pay 
di^bU is not merely that the man has assets 
which, if liquidation proceeds, may, in the re- 
sult. provide sufficient money to disebarge his 
d.^hts. It moans that he is not so embarrassed 
that ho cannot meet hU debts in the ordinary 
Way by making legal tender and discharging his 
debts. The circumstance that a man has assets 
'■lid the assets are not liquid assets and thore- 
foiYj ho cannot pay his debts is a circumstance 

1933 0/03 A 54 


which stand in favour of having a liquidation 
and not against having a liquidation[P 418 C 1] 

(c) Civil P. C. (1908). O. 21. R. 52-Ap- 
pointment of receiver by Court of rente and 
profits — R. 52 has no application. 

Order 21, R. 52 is not intended to apply to a 
case where the Court appoints a receiver of the 
rents and profits of the immovable property. 

^ [P 412 C 2l 

(d) Civil P. C. (1908), O. 21. R. 54, and 
Calcutta High Court Original Side Rules 
Ch. 27— Immovable property of judgment- 
debtor in custody of receiver appointed in 
another suit — Decree-holder can attach pro- 
perty in his hands with leave of Court under 
O. 21. R. 54. 

Whore properties of a judgment-debtor are in 
the custody of a receiver appointed in another 
suit, the decree-holder can apply to the Court 
which has appointed the receiver and ask for 
leave to attach the property of the jndgment- 
debtor notwithstanding the appointment of re- 
ceiver and the attachment can be formally 
effected under 0. 21. K 54. [P 419 C IJ 

S, N, Banerjee — for Appellant. 

N. N. Sircar and N. C. Cliatterjce — 
for Respondent. 

Rankin, — This is an appeal from 

an order made by my learned brother 
Ameer Ali, J., wliereby he dismissed a 
creditor's petition for the adjudication 
of the two respondents as insolvents 
under the Presidency Towns Insolvency 
Act. The petition was brought on 4th 
March of tbe present year and the lear- 
ned Judge proceeded upon the ground 
that, in his opinion, it was not made 
oat by the creditor that the debtors 
were not in a position to pay their debts. 
It is quite true that one of the reasons, 
for which the Court is enabled to dis- 
miss a creditor’s petition is the reason 
given in S. 13. Presidency Towns Insol- 
vency Act, whicli says that; 

“ the Court .«4liall dismiss the petition if the 
debtor ai)pears and satisfies the Court that he is 
able to pay his debts.” 

It will be seen that the burden of 
proof is entirely on the debtor. In the 
present case the question appears to be 
what is meant by saying that the debtor 
has to prove that he is able to pay his 
debts. The case made by the respon- 
dents w^as fnot a case that they were 
able to pay their debts, if it be carefully 
examined; though they do say in so 
many words **we are still in a position 
to pay all just and reasonable debts." 
But the case they make is that they are 
entirely unablo at the present to pay the 
petitioning creditor's debt, to speak of 
that alone, apart altogether from any 
other debts. They say they have got a 
number of immovable properties; that 
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the mortgages will be less than the value tachment for more than 21 days. It 


of these properties. They wind up by 
saying that they are not insolvents, but, 
in the circumstances, they have no ready 
cash to pay. What the statute means 
by ability to pay debts is not merely 
that the man has assets which, if liqui- 
dation proceeds, may, in the result, pro- 
vide sufficient money to discharge his 
debts. It means that he is not so em- 
harassed that be cannot meet his debts 
in the ordinary w^ay by making legal 
tender and discharging his debts. ^ 

The circumstance that a man has as- 
sets and the assets are not liquid assets 
and therefore be cannot pay his debts 
is a circumstance which stands in favour 
of having a liquidation and not against 
having a liquidation. The judgment to 
be exorcised on this ground in connex- 
ion with a petition for adjudication is 
exercised on vory much the same lines 
as the discretion to annul an adjudication 
on the ground that the debts have been 
paid or that the debtor ought never to 
have been adjudicated. It was never 
the intention of the statute that a man, 
having a petitioning creditor’s debt and 
proving an act of bankruptcy, should be 
told that no provision whatever will be 
made for the payment even of his debt, and 
that the petition is to be dismissed on the 
ground that the debtors are able to pay 
all their debts. If, to a petitioning cre- 
ditor who has kdowledge of an act of 
bankruptcy, tender of money is made for 
his own debt, he is not, in a usual case, 
at all obliged to receive the money and 
have the petition dismissed, because it 
may very well be that other creditors 
may proceed in insolvency and that the 
payn ont will be hold bad against the 
the Official Assignee. But, if coupled 
with such an offer, it can be shown that 
there are no other debts or that the 
debtors arc prepared and able to pay off 
all the other debts, then no doubt a 
strong case arises for dismissal of the 
petition. In my judgment the learned 
Judge has misapplied the terms of the 
section, on which he has relied, and the 
judgment cannot bo supported upon the 
ground on which it has been based. 

Before us, the appeal has been sup- 
ported by a contention to the effect that 
the only act of insolvency shown is that 
premises No. 38, Baratola Street, belong- 
ing to the debtors were attached on 19th 
January 1932, and continued under at- 


is said that that attachment was an irro. 
gular or i|[legal attachment altogether. 
It appears that the Court appointed a 
recoivor over the properties of the debt- 
ors including this property. It ap- 
pears that the petitioning creditors, 
who hold a decree for their debts, ap- 
plied to the Court, wliich had appointed a 
receiver, and asked for leave, notwith- 
standing the appointment of a receiver, 
to attach two definite specified immov- 
able properties in which the debtors 
had an interest. The Court gave the 
leave asked for and the attiicbment was 
formally and regularly made by an"at- 
tachment under 0. 21, R. 54. The way 
in which it is said that that attachment 
is illegal or improper is this: .It is said 
that under R. 52, 0. 21, Civil P. C., this 
proceeding was not rightly lakefii. It is 
quito true that that proceeding has no 
connexion whatever with R. 52, 0.21.. 
R.52 refers to property 'in the custodyj 
of a Court or public officer. It provides! 
that an attachment can be made in a way 
which leaves no room for an application 
for the leave of the Court or of the public 
officer. It is to bo noticed that it treats 
the Court and tho public officer exactly 
in the same way. Under that rulo, in 
any case to which it applies, tho execut- 
ing Court simply issues attachment 
without consulting the other Court. 
Apart altogether from any question whe- 
ther R. 52 applies to immovable pro- 
perty, while it is truo in a sense that the 
Court, when it appoints a receiver, take^: 
possession of tho property, I am reason- 
ably clear that the rule was never inten- 
ded to apply to a case where the Goiirtj 
appoints a receiver of- tho rents and' 
profits of the immovable property. 

What has been done in this case hns 
been done following tho practice on tho 
original side, which of late years, became 
Bottled in view of principles well-settled 
in England and is now in Ch. 17 of our 
rules. It is very common for persons 
who apprehend execution to start a part- 
nership suit and have a receiver appoin- 
ted of the assets of the partnership, or a 
partition suit, and have a receiver ap- 
pointed of tho assets of the family; or a 
mortgage suit and have a receiver ap- 
pointed of the assets under mortgage. In 
ttese cases, the endeavour to use 0. 

B. 52, is of very small use to the execut- 
ing creditor. It may be that the suit 



1933 

for partition or for dissolution of part- 
norsbip is entirely collusive, and under 
B. 02, 0. 21, vary little relief is to be 
obtained by the executing creditor. 
According to the particular practice in 
this Court and in the Courts in England 
the creditor, in such circumstances, is to 
go to tlie Court who appoints the recei- 
ver, and he asks the Court to give him 
leave, so far as a certain property is con- 
cerned, to ignore the receivership alto- 
gether. In that case he proceeds exactly 
as if no receiver has ever been appointed 
and that is the course adopted by the 
creditor in this case. Sometimes, when 
a creditor goes and asks leave in such 
fashion, the Court will not allow him to 
attach the assets direct. 

In many cases that might result in 
interfering with the administration of 
the Qourt as regards the partnership 
assets. In a partnership case, tlie Court 
calls for tlie creditors and endeavours to 
pay the creditors of the firm out of the 
assets and to hand back the balance, if 
any, to the partners according to their 
shares. In many cases therefore to 
allow an executing creditor to come in 
and levy upon the assets directly and 
independently of the Court’s proceedings 
would load to confusion and cause in- 
justice or give preference to the attach- 
ing creditor. In such cases the Court 
will refuse the relief in that form and 
will make an order in the well-known 
,forni now known by the case of Kewneij 
y, Atirill {[), It will give tlie creditor 
no leave to attach direct, but it wdll 
[give him a charging order upon the 
assets that are being administered upon 
the term that the creditor will use that 
charging order in a way which will be 
under the control of the Court. The 
present is a case where the Court granted 
leave to attach the assets direct by the 
ordinary process and the Master, in this 
case, upon a tabular statement, is quite 
right in ordering attachment under 
R. 54, O. 21. That attachment is a 
perfectly good attachment and the act of 
bankruptcy therefore cannot be chal- 
lenged. 

We have been asked in this case, to 
give the debtors further time. I ara well 
aware of the difficulties of giving debtors 
very much time when a bankruptcy peti- 
tion has been filed and is being oontest- 
'T.~'(ji«6r 14 0~hl5 J Oh 446^38' WR 
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ed. But had there been any attempt 
when this petition was first filed on the 
part of the debtors to provide for the 
petitioning creditor’s debt on term of 
being given a little time, I should have 
been the last person to have objected to 
any reasonable order of adjournment. 
One may take notice of the fact that at 
the present time, people may very legi. 
timately have special difficulty in finding 
the necessary liquid money to pay debts; 
but this petition was presented in March 
and nothing whatever has been done 
to pay off even the petitioning creditor, 
let alone any of the other creditors. Mr, 
Banerjee, who has to look after the in^ 
terests of his client, is not disposed to 
consent to further time being given to 
the debtors, and his client might very 
well be, for all wo know, in difficulty at 
this stage in receiving his money, un- 
less indeed all the other creditors can be 
ascertained and at the same time paid. 
It is quite impossible for us therefore to 
thrust upon Mr. Banerjee’s client, 
against his will, a further adjournment 
for any such purpose. 

In the result the order of adjudi- 
cation must be made. Wo find the act 
of insolvency being the act mentioned in 
CL 1, para. G of the petition and we find 
the petitioning creditbr’s decretal debt 
to be a good petitioning creditor’s debt 
and we make the adjudication now. The 
appeal will be allowed. The petitioning 
creditor's ordinary costs of this Court 
and of the Court below certified for 
counsel will come out of the assets. 

C7. 0. Ghose, J , — I agree 

K.s. Appeal allowed. 
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Bankin, C. j., Peahson and 
Mitter, JJ. 

Nibaran Chandra Dutta — Plaintiff — 
Appellant. 

V. 

Amar Chandra Das — Defendant— Ees- 
pondent. 

Letters Patent Appeal No. 31 of 1933, 
Decided on l4th March 1933, from judg- 
ment of Mukerji, J,, in Appeal No. 1681 
of 1930, D/. 25th August 1932. 

Bengal Tenancy Act (1885), Sa. 85 and 
49 («)— 'Kabul iyat for under-raiyati right for 
nine yeara— Clause in kabuliyat that grantee 
•ball enjoy land after expiry of nine years 
by execution of fresh kabuliyat-^Grantee baa 
option to execute kabuliyat and continue on 


Nibaran Chandra v. Amar .Chandra 
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the same terms and he cannot be ejected by 
grantor. 

The defendant executed a kabuliyat to the 
plaintiff for the grant of under-raiyati right for 
nine years. There was clause in the kabuliyat 
to the effect that on the expiry of nine, years 
the grantee shall enjoy the land on execution 
of a fresh kabuliyat. The grantor brought a suit 
for ejectment two months after the expiry of the 
nine years. 

lleld\ that under the kabuliyat the defendant 
was entitled at his option to have a grant for an- 
other term of nine years, that the covenant was 
not rendered invalid by S. 66 and that tlie land- 
lord was not entitled to eject him. [P 421 C 2] 

Held further: that oven though the terms of 
renewal were not exprofisly stated in the con- 
tract, it should be presumed that the contract 
intouded the same rate of rent and same period 
of tenancy; 4 I. C. 636; 13 Z. C, 912; 83 Z. C. 
448 and A. 1. li. 1925 Cal. 616, Bef. [P 422 C 1] 

Bu 2 ^€ndra Coomar Miiter'-'(ov Appel- 
lant. 

Badhika Banjan Guha — for Respon- 
dent. 

Mnkerji, J . — This appeal has arisen 
out of a suit to eject the defendant under 
S. 49, Cl. (a), Ben. Ten. Act, and for re- 
covery of rent due from him for the 
years 1332 to 1334. The trial Court 
gave the plaintiff a decree for rent only; 
but the lower appellate Court, on appeal 
by the plaintiff, gave him a decree for 
ejectment as well. The defendant has 
appealed. The defendant held as an 
under-raiyat under a lease for nine years 
which ran from 1326 to 1334, and which 
he had obtained on payment of aselami. 
There was a renewal clause in the lease 
which ran in these words: “On expiry 
of the term I shall possess the land 
after executing a fresh kabuliyat.'’ The 
suit was instituted on 11th July 1928 
(Ashar 1335). The trial Court hold that 
the defendant was protected by this 
clause as to renewal. The Subordinate 
Judge held thus: 

“This covenant was for the benefit of the 
tenant, but it gave him no right to the land 
unless ho chose to take advantage of it in the 
manner prescribed therein by executing a kabu- 
liyat fox another term. This the tenant has not 
done. I do not see how defendant canTcsist the 
claim of tfie plaintiff to kbas possession." 

It is conceded on behalf of the respon- 
dent that the view which the Subordi-* 
nato Judge has taken cannot be sup- 
ported; there was no stipulation in the 
lease that if the defendant was to exer. 
cise his option he would have to exer- 
cise it before the expiry of the term; and 
a sufficient period had not elapsed since 
the expiry of the term from which a 
refusal to exercise that option could be 


inferred. But the decision of tlie Sub. 
ordinate Judge sought to be supported 
on the ground; firstly, that the renewal 
clause, if it is to be taken to have meant 
that on the expiry of the original period 
a fresh lease for the same period and on 
the same terms as in the original lease 
was to bo given, efifocted a present 
demise for a second term and would be 
a clourablo evasion of S. 85, Ben. Ten. 
Act, and therefore void; and secondly 
that if on the other hand it be held that 
the renewal clause left the terms un- 
decidod the contract was too uncertain 
to be specifically enforced and so would 
not afford a protection to the defendant 
against eviction. The argument no doubt 
is very ingenious. But I think the clause 
is capable of and does, in fact, bear an 
interpretation that on the expiry of the 
original term, it was optional with the 
defendant to ask for a fresh lease, if he 
desired to hold on, and if ho did so apply 
the plaintiff would be bound to grant it 
on the same terms and for the same 
period as the original one. Such a con- 
tract would not effect a i^escut demise 
nor be vague or incapable of specific per- 
formance and w^ould protect the defen- 
dant, In that view of the matter, the 
appeal should succeed. The decision of 
the Subordinate Judge being set aside 
that of the Munsif should be restored 
with costs in this and the lower appel- 
late Court. Leave to appeal under S. 15, 
Letters Patent, is asked for and it is 
granted. 

Banlcin, C, J . — In 1325 B. S. the 
plaintiff accepted from the defendant a 
kabuliyat which was registered and by 
which the plaintiff granted to the defen- 
dant an under-raiyati right in certain 
land Tor a term of nine years upon a 
certain rental therein specified. The 
kabuliyat contained the following clause: 

“Bo it expressed that tho right being kolc- 
karsha the kabuliyat is executed for nine years 
under the rcquiiomonts of law from 1326 B. S. 
till (the end of) 1334 B. S.; on expiry of the term 
1 Bh.all enjoy tho land on executing a fresh 
kabuliat." 

The plaintiff two months after the ex- 
piry of tho nine years brought his suit in 
ejectment. He brought his suit, and it is 
important to notice this: under S. 49 (a), 
Ben. Ten. Act, that is to say, not on the 
footing that the defendant was holding 
otherwise than under a written lease and 
had been given a year’s notice but on the 
footing that the plaintiff was entitled to 
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evict on the expiration of the term of 
the rei»istored instrument. 

The question before us now is whether 
the covenant which I have read with re- 
ference to a fresh settlement affords an 
answer to the defendant in the suit in so 
far as it is a suit for ejectment and Mr. 
Mitter for the appellant before us in the 
Tjettors. Patent appeal puts forward two 
contentions. lie says, first of all, that if 
this is a covenant for renewal then it is 
a mere colourable evasion of the provi- 
sions of S. 85, Ben. Ten. Act, as it stood 
before it was amended by Act 4 of 1928 
and he says, secondly, that if according 
to the cases it ho held that this is a lease 
for nine years with a valid contract for 
another nine the terms upon which the 
lease is^ to bo renewed or a fresh lease is 
to bo given are not sufficiently expressed 
and tLw contract cannot be specifically 
performed because it is too vague. 'Nows 
until the Kull i^cnch decision in Chandra, 
-Kunta V. Amjad All (l) it was consideiod 
that as between tho grantor and the 
grantee of an under-raiyati lease non- 
complianco with tho conditions laid 
down by S. 85 did not render tho lease 
invalid; but after tho S’ull Bench doci- 
siou it is clear law that if a lease is for 
a longer period than nine yoara then it 
is not capable of registration and as 
there is no estoppel against the statute 
the grantor can take advantage in eject- 
ment of tho invalidity of tho instrument. 

I mention this merely because it may bo 
that this tuMiing point in tho decisions 
on the qustion has a bearing upon whe- 
ther or not previous decisions on other 
aspects of this matter have any autho- 
rity. 

To take the two points which have 
been put forward by Mr. Mitter in their 
order, the first is the question whether 
the covenant for renewal in the instru- 
imont before ns is a mere evasion of 
|S. 85. I am of opinion that it is not. 
|No doubt a covenant may be entered into 
to the effect that at the end of the term 
of nine years the landlord shall be bound 
to grant and the tenant shall be bound 
to take a further term for another nine 
years. Whether that would be good or 
not is a question 'and I think a grave 
question. If the position be that the 
covenant before us 'is a covenant for 
the benefit of the tenant and is to 
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the effeot that the tenant may at hia 
option continue for another term and 
the landlord at the tenant's request 
shall be bound to grant another term» 
that is not a mere colourable continua- 
tion of the old lease. As Mukerji, J.j 
in the present case has pointed qut 
such a contract that the tenant shall! 
have an option for renewal would notj 
effect a present demise nor is it capable] 
of being so regarded. I have no doubt 
that from tho language of the instru- 
ment before us it is to be construed as a| 
covenant by the lessor in favour of the 
lessee that tlie lessee shall at his option 
have a grant for another term from the, 
lessor. That being so, I have no diffi- 
culty in holding that the covenant is not 
rendered invalid by S. 85, Bon. Ten. Act.j 
I come now to the second point which is 
whether this covenant is too vague to 
be specifically performed or to give tho 
tenant any right. Of course if it is a mere 
covenant that the ^parties should enter 
into a new contract without specifying 
tho terms such covenant is not a coven- 
ant at all. It is said however that in 
the case of Surendra Nath Sen v. Dina^ 
bandhu Naik (2), a very similar clause 
was regarded by Mitra, J., as too vague 
to give tho defendant any right. In my 
judgment, this is a matter which is 
governed by well-settled principles of 
which tho fairness and convenience can- 
not be challenged. If I may take the 
statement of the principle from Foa's 
book on Jiandlord and Tenant: 

“ii lease granting; premiscB for >i certain term 
iiiid purportirg to bo granted ‘with the option of 
reno war simply, may have effect given to it, aa 
it imports that the renowod tenancy is to be of 
the same duration and (with the exception pre- 
sently referred to)" (that means with the excep- 
tion of tho covenant for renewal itself), "subject 
to tho same terms as the ono to which it suc- 
ceeds. And in conformity with the principle 
that a doubtful grant is always construed in his 
favour, such option is vested only in the lessee." 

If that principle is to he applied to 
the case before us there can bo no ques- 
tion of the covenant being too vague to 
be enforced. I find from previous deci- 
sions on the point that, apart from tho 
case before Rampini, J., AliMahamadv^ 
Nayan Bajah Bhiiiya (3) where it was 
thought that a covenant for renewal was 
a covenant for renewal at a fair rent, 
there is ample authority in this Court 
for applying the principle which I have 

' 2. (1909)4 l"C*636;^ 

3. (1912) 18 I G 912. 
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expressed to cases under the Bengal Te- 
nancy Act. Probably the strongest 
authority is the case of La^iiMiav.Mxi- 
hammad Easin Mia (4) where the Eng- 
lish principle was applied to a covenant 
almost exactly in the words which we- 
haye before us. This w^as followed by a 
Division Bench presided over by Suhra- 
wardy, J., in the case of ShulochonaMa- 
zumdar v. Kali Bibi (5), and there is 
therefore a body of authority now both 
to the effect that a contract for renewal at 
the option of the tenant is not invalid and 
for the proposition that where the terms 
,of the renewal are not expressly stated 
in the contract it is to be presumed that 
tho contract intended the same rate of 
rent and for the same period of tenancy. 
iThese are the propositions which Mu- 
kerji, J., has applied to the present case 
and it appears to mo that no exceptions 
can be taken to the reasoning of the 
learned Judge. The Letters Patent ap- 
peal therefore fails and must be dis- 
missad with costs. 

PearsoUt J, — I agree. 

Mitter, J. — I agree with my Lord tho 
Chief Justice. 

K.S. Appeal dismissed. 

4. (1916) 33 I 0 448. 

5. A I R 1925 Cal 516=79 I C 317, 
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Mittek and M. 0. Ghose, JJ. 

Ashutosk Choudhury — Appellant. 

V. 

Sm. Kumed Kamini Dasi — Eespon- 
dent. 

Appeal No. 121 of 1932, Decided on 
22nd February 1933, against order of 
Dist. Judge, Bankura, D/- 7th October 
1931. 

(a) Limitation Act (1908), Art. 181— Depo- 
sit of tale price by auction-purchaser — 
Decree-holder drawing amount due to him — 
Excess amount due to judgment-debtor in 
Court deposit— Sale set aside— Auction-pur- 
chaser withdrawing money in Court deposit 
— Order setting aside sale set aside on ap- 
peal — ^it by judgment-debtor for restitu- 
tion of money drawn by auction-purchaser — 
Limitation is three years from date of such 
order— Civil P. C. (1908), Ss. 144 and 151. 

The right to apply for restitution accrues 
really on the date when for the first time a 
decision is given which entitles the party asking 
for restitution to have restitution. [P 423 G 2J 

In execution of a decree for tent, the holding 
was sold by auction and the auction 'purchaser 
deposited the amount which was in excess over 
the decree amount in Court. Tho decree-holder 
withdrew tke amount due to him and the 
|)alance due the judgment- debtor was kept in 


Court. On an application to have the sale set 
aside, it was set aside and the auction-pur- 
chaser’s money was ordered to bo paid. The 
auction -purchaser withdrew amount in Court 
deposit. The .decree-holder filed an appeal 
against the order and the sale was confirmed. An 
appeal was filed against this appellate order by 
one of the judgment debtors in which the plain- 
tiff, also a judgment-debtor was impleaded as 
respondent; but the appeal was dismissed. 
Plaintiff filed a suit for restitution of tbo amount 
withdrawn by the auction- purchaser three years 
after the order confirming the sale, but within 
three years from the date of li igh Court's order 
of dismissal of appeal. 

Held: that the cause of action arose on tho 
dale confirming the sale, that tho appeal in the 
High Court did not concern him as ho bad not 
appealed and that the suit was time barred: 
Ain 1931 Cal 779 and A I Jl 19*25 Pat 1 {F 13), 
He/.; A I it 1932 P C 1C5, Dist. 

[IM24 C2] 

(b) Limitation Act (1908) — Construction. 

In construing tho provisions of tho Limitation 
Act equitable considerations are out of place and 
the strict grammatical mciining of the ^vords is 
the only safe guide: A I li 1932 P C 165, lief. 

[L* 4-24 C 1] 

Gopendra Nalh ]>as-(ov Appellant. 

Kamalalxska Basa — for Kespondent. 

Mitter, /.—This is roally an unfortu- 
nate case for although the merits of tho 
case arc in favour of tho appellant wo 
are constrained to arrive at a decision 
adverse to him on tho ground of limita- 
tion. It appears that one Ilavi Sadhan 
Panja obtained a decree for rent against 
Asutosh Chowdhury and his cosharors in 
Hent Suit No. 870 of 1910. One Bhaga- 
ban Chandra Pan had the decree as- 
signed to him and he applied for execu- 
tion of tlio decree in the year 1920 by 
sale of the rent property. In that exe- 
cution tho holding in (luestion w'as sold 
and it was purchased by a lady of the 
name of Kurnud Kamini Dasi for a price 
of Rs^ 1,250 on 27th July 1920. Tlie 
sale was confirmed in August. Two of 
tho judgment-debtors, one of whom was 
an infant, applied on 27th July 1923 
under 0. 21, R. 90, Civil P. C., for set- 
ting aside the sale. At all subsequent 
stages this application under 0. 21, R.90 
was prosecuted by Jamini Kanta Chow- 
dhury alone. Tho application to sot 
aside the sale was allowed in tho first 
instance by an order of tho Court dated 
12bh March 1924. When the sale was 
set aside by this order the Court gave a 
direction for refund of the purchase- 
money with interest to tho auction-pur- 
chaser. The sale proceeds were iti ex- 
cess of the amount due under the decree 
and therefore the portion of the surplus 



1933 Ashutosh v. Kumed Kamini (Afifcfcer, J.) Calcutta 423 


sale proceeds remained in deposit for 
payment to the judgment-debtors, the 
decree-holder having already taken the 
sum which was found due to him. In 
accordance with this order of refund the 
auction-purchaser withdrew from the 
Court a sum oflls. 442-11-9 which really 
was to bo credited to the judgment-debt- 
ors as a part of the surplus proceeds 
which the judgment-debtors would be 
entitled to in tiio event of the sale being 
oontirmed. A direction was given to 
the decree-holder to refund tho amount 
withdrawn by him. 

Tho decree-holder however preferred 
un appeal to the District Judge against 
the order setting aside the sale. After 
several intermediate proceedings to 
which it is not necessary to refer, the 
sale was ultimately (joulirmed by an 
order oi tho appellate Court dated 17th 
August 1925. An appeal was however 
•taken to tho High Court against tho 
order contirming the sale by one of the 
judgment-debtors and not by tho pro- 
sent appellant Ashutosh Chowdhury. 
AsuLosh however was inado a respon- 
dent to tiio saiil apj) 0 al. That appeal 
was dismissed on 2ith ^larch 1927 and 
on 22nd March 1930 Asutosh pub in an 
application for an order on the auction- 
purchaser to re-deposit tho amount which 
had been witlidrawn by him from the 
Court out of tlio surplus sale proceeds. 

The Munsif who dealt with tho matter 
in tho first insliaiice was of opinion chat 
the auction-purchaser sliould. bo com- 
pelled to re-de[iosit the money which ho 
liad withdrawn. On appoal however by 
tho auction-purchaser tlio District Judge 
was of opinion that she ^vould not be 
entitled to retain tho surplus sale pro- 
coses but for the plea of limitation which 
had been taken by her. The District 
Judge was of opinion that tho right of 
the judgment-debtor for restitution 
really accruod on 17fch August 1925 when 
tho order setting aside the order setting 
aside the sale, or in other words the 
order confirming the sale was made by 
the District Judge on 17th August 1925 
under Art. ’ IBl of the Schedule to the 
Limitation Act. As this application for 
restitution was not made within three 
years from tho time when the right to 
apply accrued the application w'as barred 
by the said article. He accordingly dis- 
missed the application of the judgment- 


debtor for restitution on the ground of 
limitation. 

Against this decision tho present ap- 
peal has been preferred and it has been 
contended on behalf of the appellant 
that the application could not bo treated 
as one under S. 141, Civil P. C., namely, 
as an application for restitution. It was 
really an application for asking the 
Court to exercise its inherent powers 
under tho provisions of S. 151, Civil 
P. G., and in support of this contention 
reliance has been placed on the recent 
decision of this Court in the case of Sasi 
Kanta Acharjee v. Jalil Bahsha 
Munshi (l) in which my learned brother 
Mukerji, J., held that in the circum- 
stances similar to the present the Court 
could act under its inherent powers un- 
der S. 151, Civil P. C. The learned 
Judges did not decide in that case that 
oven if tho application be treated as one 
under S. 151, Civil P. C., the article of 
limitation applicable is not Art. 181. 
Of course there is a decision of the Patna 
High Court which has been referred to 
by the learned advocate for the respon- 
dent in the case of Balmcikund Marwari 
V. Basania Kumari (3), 'where it was 
liold that an application in such cases 
comes both under the provisions of 
89.144 and 151, Civil P. 0. The real 
question iheroforo in controversy is as 
to when tho right did accrue in the ap- 
pellant for asking for the refund pf the 
money withdrawn by the auctiou-pur- 
chaser seeing that tho sale has now been 
confirmed and the money being in excess 
of the decretal amount really belongs to 
tho judgment-debtor. It has been held in. 
a series of cases that the right to apply 
accrues really on the date when for the, 
first time a decision is given which en- 
titled the parties asking for restitution 
to have restitution and that was un- 
doubtedly in this case on 17th August 
1925. 

It is argued however that as an appeal 
was ponding against that decision the 
appellant before us could not consis- 
tently ask for restitution, for that posi- 
tion would have been inconsistent with 
the conduct of the appeal. We were at 
the first blush inclined to agree with the 
view, for it was argued on the basis that 
the appellant was one of the appellants 

A 1 R 1931 CaI 779=184 I C 1185. 

2. A I » 1926 Put 1=78 I C 200=3 Tat 871 
(F B). 
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before the District Judge. That how- 
ever does not appear to bo so for the 
present appellant was merely a respon- 
dent in the said appeal and there was in 
our opinion nothing to prevent appel- 
lant from asking for restitution. It is 
said on behalf of the appellant that ho 
Could not have possibly taken that course 
as tJiat would have affected any right 
which he might have acquired if the ap- 
peal against the order confirming the 
sale had been allowed. Wo do not see 
much force in that contention. It was 
not ho who had appealed; he was rather 
jeontent with the order confirming the 
isale. In such circumstances as this the 
right to ask for refund of the money 
withdrawn by the auction-purchaser 
arose on 17th August 1925 and he ought 
to have applied within three years from 
■that data. Wo are of opinion thereLore 
that the learned District Judge was 
bright in the view which ho has taken. 
Stress has been laid on a recent decision 
of their Lordships of the Judicial Com- 
mittee? of the Privy Council in the case 
of Nagendra Nath Dejj v. Saresh Chan- 
dr a Dey (3). Mr, Das has drawn our 
attention to a passage in that judgment 
which runs as follows: 

“It 19 at least an intelligible rule that so long 
as there is any question aub judice between any 
of the patties those afloctcd shall not be com- 
pcllcd to pursue the so often thorny path of exe- 
cution which, if the final result is against them, 
may lead to no advantage.” 

These words were said wdth reference 
to the provisions of Art. 182, Lim. Act, 
and the question which was for consi- 
deration before their Lordships of the 
Judicial Committee was as to whether 
the word "appeal" in S. 182 (2), Lim. 
Act, meant any appeal of any kind and 
their Lordships wore of opinion that 
there was no warrant for reading into 
the words any qualification that the ap- 
peal must be regular or competent and 
that the parties to such subsequent exe- 
cution proceedings must bo parties there- 
to or Jhat the whole decree must be 
imperilled. On the other hand, there are 
observations of the Judicial Committee 
in that very case which would go 
to show that in construing the provi- 
sions of the Limitation Act equitable 
considerations are out of place and the 
[strict grammatical meaning of the words 
is the only safe guide. In this view we 

3. A I R 1932 P c 165=137 I C 629=69 I A 
283=60 Cal 1 (P C), 
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are of opinion that the right to apply 
accrued as soon as the order of the Dis- 
trict Judge was made in August 1925 
confirming the sale and as the present 
application was not made within three- 
years from that date it has been rightly 
held that the application was barred by 
limitation. It might be a misfortune to 
the appellant but wo have to administer 
the law as we find it. The appeal is 
dismissed. There will be no order as ta 
costs. 

If. G. GJiose, J, — I agree. 

K.S. Appeal dismissed. 
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Panckuidoe and Patterson, .J J. 

Mehr Ali Mia and others — 1st Party — ■ 
Petitioners. 

V. 

Bidyut Baran Mukherjee and another 
2nd Party— Opposite Parties. 

Criminal Eevn. No. 995 of 1932, De- 
cided on 2lrth February 1933. 

(a) Criminal P. C. (1898), S. J45-~Po88es- 
sion delivered by civil Court — Pos8es- 
sion though symbolical is effective as against 
person dispossessed and latter’s actual pos- 
session is disturbed —Bengal Land Revenue 
Sales Act (11 of 1859), S. 29 — Civil P. C., 
O. 21, R. 95. 

If on ii givon dato any por^on hii'i bci'ii put 
into poss'ossion by tho civil Court howovo.r in- 
etflcicntly or irregularly, there, on tint date, 
that person ahall bo deemed to bavo got possos- 
.sion as against tho ]>orson dis]JOssL">.icd and tlio 
latter’s actual possso^aiori is broken us a matter 
of fact oven if only Jor a moment. This is as 
true of symbolical pjs.-’ossioii, as of any other 
possession, though what hiiT)penf‘d at the time 
of delivery may well bo important on tho ques- 
tion whether the former contiiiu«*d in posses- 
sion: AIR 192.S Gal GIO, Rcl on. [P 425 C 2] 

(b) Criminal P.C. (1898), S. 145 (4). Pro- 
viso-- Person forcibly dispossessed — Order 
forbidding disturbance of such person held 
correct. 

Tho proceedings were drawn up on IStli 
August 1932, and the opposite party wero in 
possession on 26th Juno 1932 and at some timo 
between that date and the date of tho proceod- 
ing.s the petitioners forcibly and wrongfully dis- 
possessed the opposite party from • the Hand in 
dispute: * 

Held', that, in these circumstances, the 
Magistrate was clearly right in declaring the 
opposite party to bo in po.ssossion on tho dato 
on which the procoodings wore drawn up and in 
forbidding all disturbance of their possession. 

[P 426 Cl] 

Nalini Kumar Mukherjee — for Pefci- 
tionors. 

Advocate^General, H, D. Bose and Su- 
resh Chandra Talukdar'—lor Opposito 
Parties. 
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Patterson^ J. — This Rule is directed 
against an order by a Deputy Magistrate 
of Alipore under S. 145, Criminal P. 0., 
declaring the opposite party to be in 
possession of certain immovable property 
and forbidding all disturbance of such pos- 
session. The Rule has already been dis- 
charged by us, and it only remains to in- 
dicate our reasons for discharging it. 
The property which forms the subject- 
matter of the proceedings out of which 
the Rule arises is known as the Tush- 
khali Abad and consists of a large block 
of land situated in the Sunderbans and 
measuring about 5,000 biglias in area. 
The petitioners are the successors-in- 
intorest of the original lessees of this 
plot of land and the opposite parties 
are the auction purchasers at a recent 
revenue’sale. The sale was held under 
the pro^dsionsoi'S. (», Act of 1850 and took 
l)hico on 8tJi January 19J2. After an 
unsuccessful appeal to the Commissioner 
on lOfch May the petitioners Tiled 

a civil suit with the object of havingtho 
sale set aside, and this suit is still 
pon<ling. 

They also obtained certain temporary 
injunctions from the civil Court prolii- 
l)iting the auction purcliasors from tak- 
ing possession hub these injunctions were 
ultimately withdrawn and on 25fch Juno 
1032 the opposite pai ty obtained deli- 
very of possession from the Collector. 
It has been suggested on behalf of the 
petitioners that there w’as no real deli- 
very of possession, and that on 25th 
Juno 1932 all that actually took place 
was tluih the transfer to the opposite 
party was riutified by proclamation 
under the provisions of S. 28 of the 
Act. It appears however that the order 
that was published in the locality on 
25th June 1932 purported to be an 
order under S. 29, under which section 
the Collector is authorized to deliver 
possession to an auction purchaser. The 
Magistrate has found that possession 
was duly delivered to the opposite party 
on 25th June 1932, and there can be no 
manner of doubt that delivery of pos- 
session took place on that date under 
the provisions of S. 29 of the Act. It 
has farther been suggested on behalf of 
the petitioners that even if possession 
under S. 29 was delivered to the oppo- 
site party on 25th June 1932, the only 
cifect of shch delivery of possession was 
^0 give them the right to possess and 
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that they w^ere not placed in actual 
possession of the property. It has alsO' 
been pointed out on behalf of the peti- 
tioners that the Magistrate has found 
that even after the delivery of posses- 
sion on 25th June 1932, the opposite 
party were unable to exercise their fujil 
rights of possession and that the peti- 
tioners remained in actual possession of 
the abad and were collecting rents from 
the tenants. It is ^contended that, in. 
view of this finding, the Magistrate 
ought to have found that thepotitionera 
were in possession of the abad on the 
date on which the proceedings wore 
drawn up and ought to have made an 
order confirming their possession. 

As regards the petitioners' contention 
that the Collector did not deliver actual 
possession to the opposite party, and 
that the so-called delivery of posses- 
sion merely gave them the right to 
possess the property, it is a sulTicient 
answer to this contention to quote the 
words of Rankin, C J., in the case of 
Agni Kumar Das v. ^lantazaddin (l) 
(at p. 310 of 56 Cal): 

“On the othor hand, it is true that, ^ if on a| 
given dale tho 2)]ajn tiff nas been put into pos* 
session by Iho civil Court however inefficiently 
or irrcgularlyi then on that date, the x>loizitifi 
- got poHsc.ssion as against this defendant. The 
defendant's actual possession has been broken 
ua a matter of fact even if only lor a moment. 
This is as true of symbolical possession, impro- 
perly so called, as of any other pcsses.sion, 
though what hnp])ened at the time of delivery 
may well be important on the question whe- 
ther the plaintiff continued in possession, very 
longer was ousted in the folJowing week. Still 
it is an error to hold in such cases that the dc-| 
crcc holder was never in x^ossession, or to ignore] 
the delivery to him.” 

These remarks, in my opinion, apply 
with equal force to the present case, and 
it must therefore be held that the oppo- 
site party on 25th June 1932 were in 
actual possession of the property in dis- 
pute. Then as regards the petitioner’s 
contention that, as has been found by 
the Magistrate, the petitioners remained 
in actual possession of the property ovon 
after possession had been delivered to 
the opposite party, it is only necessary 
to refer to the, first proviso to sub-S. (4)^ 
S. 145,' Criminal, P. 0., which runa 
as follows: 

“If it appears to the Magistrate that any 
party has within two months next before the 
date of sneh order been forcibly and wrong- 
fully dispossessed, he may treat the party so dis- 

i,‘A I K 1928 C'al 6x6=n3''f 'C“i81=66 Cal 
290 (F B). 
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possessed as if he had been in possession at 
such date." 

Now, tlio proceedings were drawn up 
on 13th August 1932, and the findings 
of the Magistrate amount to this: that 
the opposite party were in possession on 
25th June 1932, and that at some time 
between that date and the date of the 
proceedings the petitioners forcibly and 
wrongfully dispossessed the opposite 
partyfrom the land in dispute. In these 
circumstances the Magistrate was clearly 
right in declaring the opposite party to 
be in possession on the date on which 
the proceedings were drawn up and in 
forbidding all disturbance of their pos- 
session. The precise manner in which 
the opposite party will, under the order 
that has been made in their favour, bo 
entitled to exorcise possession in the 
various portions of the disputed ^ro- 
perty, for example, whether they will 
be entitled to take khas possession or 
whether they will only be liable to exer- 
cise their possession by realisation of 
rent, this is not a matter which can be 
determined in the present proceedings. It 
may be that it the opposite party claim 
to be entitled to khas possession, they 
will have to take proceedings under 
S. 37 of the Act, for the annulment of 
any encumbrances that may exist on the 
land before they can actually enter on 
the land, and that further proceedings 
under S. 145, Criminal P. C., vail be 
necessary in respect of the portions of 
land of which the petitioners or some of 
them claim to bo in possession as under- 
tenants. Be that as it may, it is not in 
my opinion possible to decide those 
<luestion3 in tlio present proceedings. 
As has been pointed out by Mukerjee,.!., 
in the case of Mir Waziruddin v. Deohi 
Nandan (2) (at p. 484): 

“tbe offoct of the delivery of symbolical posses- 
sion is to transfer to the purchasers the posses- 
sion which was in the proprietors.” 

It is not however possible in these 
proceedings to determine precisely what 
possesfeion was in the former proprie- 
tors or what possession the auction pur- 
chasers are entitled to. 

Panckridge, J, — I agree with the rea- 
sons given for discharging the Buie. 

It.K. Rule discharaed. 

2 , (1907) G C L j. 472," 


1933 

A. 1. R. 1933 Calcutta 426 
Special Bench 

Rankin, C. J., Peauson and Guha, JJ. 

Asraf Ali^Oind anothei — Accused, 
v. 

Emperor — Opposite Party. 

Death Ref. No. 5 and Appeals Nos. 84 
and 85 of 1933, Decided on 15th March 
1933. 

(a) Criminal P. C. (1898), S. 298 — Evidence 
of doubtful character— 'Charge to^ jury by 
Judge should contain words of caution. 

Where the evidence in the case is of a doubt- 
ful character the Judge in bis charge lo the jury 
should not simply iuvite them to uccopt it but 
there must be some words of caution in the 
charge. [P 428 Cl] 

(b) Criminal P. C. (1898), S. 298 — Charge 
to jury — Effect should be to give due weight 
to all outstanding facts in case. 

The effect of a charge to a jury by the Judge 
should ba to give duo weight lo all tho^outstand- 
iug facts. The Judge should uot put the prose- 
cution ease too strongly and fail to^put the 
defence case as strongly as it ought to be. 

riM*28Cl,2] 

(c) Criminal P. C. (1898), S«. 374 and 
418 (2) — Trial by jury'and conviction — High 
Court can set aside conviction without re- 
manding case if there is not sufficient 
evidence. 

In capital sentence cases, though the High 
Court is not bound by tbe verdict of the jury, 
it must rely upon the jury’s verdict if it answers 
a reasonable test. J’>ut if there is no sufficient 
evidence to warriinl a conviction, the High 
Court can set aside the conviction itself without 
directing a retrial. [1* 129 C 1] 

Sliresh Chandra Talukdar, Jatish 
Chandra Cluha and Bhupendra Nath 
Hoy Chomudhury — for Accused. 

Khundkar — for the Crown. 

Rankin, C. J . — The accused before us 
are Asraf Ali and Ananta Kumar Sarkar. 
They have been convicted by tlio unani- 
mous verdict cf a jury of seven under 
S. 302 road with S. 109, 1. P. 0., and 
have been sentenced to death. Wo have 
before us a reference under S. 374, 
Criminal P. 0., and an appeal by each 
of the two accused. Between 9 and 10 
o’clock on the night of Monday, 28th 
March 1932, in a village called Panch- 
gaoD, an old man named Kalachand 
Banerjee, a woman called Iliran Moyee 
and a small girl called Sulakshana, aged 
about three, were hacked or stabbed to 
death in Kalachand’s bari and his 
nephew's wife, Nagendrabala Debi, was 
very seriously injured by a sharp cut- 
ting weapon. She had an incised wound 
7a long round the left shoulder joint 
catting the head of the left humerus in 
tsvo; she had an incised wound at the 
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back of her right wrist and another on 
the palm of her right hand. The case 
for the prosecution is that the accused 
Asraf Ali inflicted these wounds with a 
big dao in the kitchen or cookehed, and 
that present with him at the time was 
the accused Ananta. The case depends 
upon the evidence of Nagendrabala iden- 
tifying the accused as the persons who 
entered the kitchen and committed the 
assault. 

The crime was not committed for any 
purpose of theft. As two of Kalacliand's 
women-folk, including a small girl of 
throe, were brutally killed, after Kala- 
(ihand himself had been killed, and 
Nagendrabala had been savagely at- 
tacked, the crime had all tlie appear- 
ances of a crime of vengeance. From 
the first it was accordingly associated 
with tho*fact that Kalacliand had assis- 
ted the police and liad given evidence on 
behalf of the Crown in a case under 
S. 400, I. P. 0. (a gang case) which bad 
lasted from 1024 to 192(3. A largo 
numbor of dacoits were prosecuted in 
tliat case, among thorn being the present 
accused, llotli received substantial sen- 
toncoB. Asraf Ali was released from 
jail ill Juno i9»iJ having served his 
sentence; Ananta was released on 10th 
Docemhor lO.'ll Imtoro ho had completed 
Ids sentence by reason that ho w%as 
sulloring from phthisis. For some 
months therefore before the crime both 
had beoii living in the village of Pancli- 
gaon. AnaiiLa’s homo was very close 
to Kaliicliand's —apparently about five 
minute'd walk away. Asraf xUi's home 
is a little further; the evidence is not 
very clear as to the distanco but I find 
it doscfihod by a rospotisiblo police 
ollicer as about ten minutes’ walk from 
Kalachand’s. The first information re- 
])ort was lodged at 7 a.m. on the morn- 
ing after tho occurrence, i.e., on 29th 
IMaroh and by next day (i.e. the 30th 
March) both the accused liad been 
arrested. They, together with a few 
others, wore arrested on the strength of 
their connexion with the gang case. 

Asraf Ali was described by tho com- 
mitting Magistrate, who may have accep- 
ted his own statement, as being aged 
about 45 years. Before the Sessions 
iudge he gave his age as 50, but the 
learned Judge put him down as “about 

or 40." Ananta was put down as 
about 65 by the committing Magistrate. 


Before the Sessions Judge he stated 
that he was 68,^ but the learned Judge 
put his age as “about 55." Asraf Ali is 
of course a Mahomedan and Ananta a 
Hindu. 

Now tlio only eyewitness to any 
portion of tho crime is Nagendrabala* 
Debi, a woman of about 24. She had 
been married to Kalachand’s nephew 
in 1924. The main building of the 
house is a brick building running east to 
wos(i, consisting of three divisions, one 
occupied by Kalachand, one by Hiran- 
moyee and one by Nagendrabala and 
her husband. A few feet north of this 
building is a corrugated iron garh, also 
running oast to west. This is divided 
by a sort of fence, partly made of split 
bamboos. The eastern or smaller por- 
tion was used as a cookhouse, tho wes- 
•^tern portion as a dining room. (After 
giving in detail the evidence of Nagen- 
drabala and the statements made by 
her on several occasions, the judgment 
proceeded.) If we take the three state, 
mentsof Nagendrabala made on the 20bh 
March, it will bo noticed that while in 
all three she says she could recognize 
the assailants, nevertheless in the first 
she speaks definitely of three persons: a 
man with a torch, a man with a dao and 
a man wearing a black vest; she only 
mentions two men to the daroga, and to 
tho Deputy Magistrate at Munshiganj 
she says “t saw two persons. I heard 
tho whisperings of some other persons.” 
(After discussing tho evidence regarding 
tlio identification of the accused by 
Nagendrabala, tho judgment proceeded). 
There is no escaping the conclusion that 
on each one of tho three cumulative 
descriptions Nagendrabala’s identifica- 
tion does not fit in with what she said 
at the time. (After again discussing 
the circumstances under which Nagen- 
drabala made her statements, his Lord- 
ship discussed tho evidence given by 
Kasimuddi Haidar which seemed to 
support Nagendrabala and proceeded.) 
Now, I have two observations to make 
as a matter of law upon Kasimuddi’s 
evidence. Tho learned Judge has not 
dealt in any way with the ques- 
tion whether that evidence could, and 
should, have been corroborated. Ho, 
has not also warned the jury properly 
either in tho case of Ananta, and still 
more noticeably in the case of Asraf Ali, 
as to how this evidence is to be regarded 
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KasimudcH says that he told the dead 
man Kalachand. lie also says that ho 
told Hum Gbatak. If that be so, Hem 
Ghatak could, and should, have been 
called by the prosecution to corroborate 
the story under S. 157, Evidence Act. 
Hem Ghatak was not e&amined by the 
prosecution; he was tendered for cross- 
examination but was not cross-examinod 
by the defence; both sides appear to bo 
suspicious of Hem Ghatak. Again, it 
is quite true that the charge against the 
accused was under S. 302 read with 
S. 109, I. P. 0. The particular form of 
abetment called ^'conspiracy” was there- 
fore before the Court. If it were once 
proved that Asraf Ali was present with 
Ananta at the commission of the crime 
then, and then only, would the evidence 
of this conversation in which he tock no 
part have been of importance against 
him. In that event, however it would 
bo entirely superfluous. As against 
Ananta, evidence that he was projecting 
some suspicious work with others of his 
gang might be used as affecting the pro- 
bability ‘that Nagondrabala’s identifica- 
tion of him was correct. There is here 
ihowGver room for a distinct complaint 
jin the charge of the learned Judge 
iwhich, on tiiis point contains not a wori 
:of caution; nothing but an invitation to 
tho jury to accept evidence of a most 
jdoubtful character. (After referring to 
Itho evidence of the cliowkidar, the judg- 
ment proceeded). The ohargo of the 
learned Judge was a very clear and a 
very able one. 

It is attacked before us on tho ground 
that in some respects it is expressed too 
dogmatically. I have no fault to And 
with the manner in which the learned 
Judge deals with tho question wheihar 
the criminals had masks on; with the 
question whether there was any lamp in 
tho kitchen; with the argument that 
Nagendrabala must have pulled down 
her veil and that she had no Time to see 
;the assailants. I think it is true how- 
lever that on certain salient points the 
learned Judge in addressing the jury has 
put the prosecution case too strongly and 
jhas failed to put the defence case as 
strongly as it should have been put. Of 
the earlier statements of Nagendrabala 
it was perfectly right and proper that 
the jury should be reminded of the pain 
(weakness and agitation under which 
they were given. But I do not think 


that the effect of tho charge as a whole 
is to give due weight to the outstanding 
facts; that the man with the dao was 
the only man of whom she ever gave any* 
description, that she told Mr. Latif that 
on seeing the dao she did not notice the 
appearance of tho other man, that the 
description given of the man with the 
dao was a young Hindu without a beard 
— all three elements being inapplicable 
to Asraf Ali, and Lthat she identified a 
wrong man in circumstances in which so 
far as we can gatlier from her previous 
statements, she was acting recklessly. 
These aro all strong circumstances for 
tho defence, a case in which tho idonti- 
ficatioii rests entirely upon ono witness. 
While I do not suggest that tho learned 
Judge has not referred to these circum- 
stances, [ think that ho has loft them to 
the jury in such a way as to* obscure 
their cumulative force. 

Nagendrabala’s injury and terror at 
the time of the occurrence and at tho 
timo of lier previous statements are con- 
siderations which cut both ways, and in 
dealing with her evidence tlio learned 
Judge has used much too broarl a brush. 
In my judgment he has not loft properly 
the various items of tho description of 
the .accused and in the long run he 
should liave told tho jury that while 
Nagehdrabala's first statements may well 
have been mistaken, tho fact remained 
that her improesion at the time was of 
two men (a) the man with tlic dao — a 
young Hindu witli no board but a sainll 
moustache whereas Asraf Ali, was a man 
of middle ago and a Mahornodari with a 
small beard; (b) a man of whom she has 
given no description unless it is the des- 
cription that he had a small beard, of 
whom at one timo she said that she did 
not notice his appearance, and that 
Ananta had no beard. Ho should also 
have warned tho jury to be most careful, 
in view of the identification of Barendra, 
to consider whether they could reasona- 
bly bo satisfied that tho parts attributed 
by her to the two accused had been at- 
tributed in the same way on 23rd April. 
He should have pointed out with greater 
force that as she was identifying men 
seen by the light of a tin kupi in circum- 
stances of horror followed by grave 
wounds, mistake was to be accounted a 
grave risk. This portion of the charge 
is too favourable to the prosecution. 
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By S. 374 read with S. 418, Criminal 
r. C., the accused have in this Court, 
what the legislature has recently (S. 418 
(2), described as an appeal on matters of 
facts as well as of law. I have no doubt 
tliat these convictions cannot stand and 
we have to consider whether the correct 
course is to acquit the accused persons 
or to diref^t a retrial of one or both of 
them. For this purpose we may put on 
one sido any chance of further evidence 
having come to light. The question is 
whether if, upon proper direction, the 
jury on this evidence w^ere to convict the 
accused persons again, and the matter 
were to come before this Court under 
S. 371, it would bo possible for this 
Court notwithstanding that it had not 
scon Nagondrabala give her evidence, to 
let that ■ conviction stand. In other 
words, ryow that the evidence has been 
taken can we, or can we not, come to a 
clear conclusion as regards either of tlxe 
accused that he ought not to be convic- 
'ted on it. In capital sentence cases, 
|thougb we are not bound by the verdict 
]of the jury, we must i cly upen the jury's 
jvevdict if it answers a reasonable test. 
II repudiate altogotlior the doctrine that 
capital olToncos are tried as res integra 
on the paper-book. But if there is no 
suflicient evidonen to warrant a convic- 
tion wo have in my judgment, the obli- 
*gation to say so. 

As regards both .of these accused I am 
well satisfied that if tliey were properly 
defended before a rea30iia))lo jury in- 
structed by a fair and adequate summing 
up, they would never bo convicted. That 
men who may have taken part in the 
murder of three persons should bo ac- 
quitted because the evidonco does not 
amount to proof, may seem to some a 
pity. This Court can recognize no value 
in such considerations. I would set 
aside the conviction and sentence and 
direct that both the accused be acquit- 
ted and discharged. 

Pearson, J . — I agree. 

Guha, — I agree. 

K.s. Accused acquitted. 


A. I. R. 1933 Calcutta 429 

Ameer Ali, J. 

Oeetaranee Be — Applicant, 
v. 

Narendralcrishiia Be — Opposite Party. 

Application in OriginalSuitNo. 1667-A 
of 1932, Decided on 29th July 1932. 

(a) Will— Executor— Mortgage by executor 
at executor— Failure of mortgagee to tcruti* 
nize will doei not amount to conitructive 
notice. 

In the case of transfer by an executor one 
starts with the presumption that the transfer is 
valid qaa the transferee until and unless it is 
established that the transferee had notice that 
the executor was acting in breach of trust. From 
the mere failure of the mortgagee to scrutinize 
the will, it cannot be inferred that be has notice 
that the amouut raised as loan is not necessary 
for the administration : Cal 0 C No. 1686 of 
1920, Pel on. ; 83 Bom 1, JExpl, and Diet. ; 
AIR 1932 Cal 182, Dist. [P 430 0 2] 

(b) Succession Act (1925), S. 307 — S. 307 
gives extensive powers lo executor. 

Section 807, Succession Act, gives the executor 
powers at least as extensive as those of an exe* 
cutor in England before 1926 but transferee 
who deals with a transfordr (who happens to be 
an executor) not as executor but as owner is not 
entitled to tbo protection which the law affords 
to tbo ttansfeTCt.'B from executors acting qua exe- 
cutor : 7 Rom L It 407, Ref. [P 432 C 2] 

P. AT. Ohatterji — for Applicant. 

J. C, Tlazra — for Opposite Party. 

Judgment. — 1 dismiss the application. 
Defendant lis the executor of the estate 
of his father, Ambikacharan Do, who 
died on 2nd July 1925, leaving coneidor- 
ablo property. He left him surviving 
defendant 1, Narendrakrishna De, a 
grandson and a grand-daughter, who by 
her next friend, her mother, the wife of 
defendant 1, is the applicant. In his 
will, the testator mentioned his debts. 
He also gave the present applicant a 
legacy of Rs. 8,000 to bo spent for her 
marriage. Defendant 1 was residuary 
legatee, and also named as executor, in 
the alternative. He obtained probate 
in 1926, and. according to the allegations 
in the petition, he has dissipated the 
property, wdth the result that oven this 
sum of Ss. 8,000 cannot be found to 
satisfy the legacy of the applicant. 
Among other alienations made by the 
executor, which are set out in para. 8 of 
the petition, is the transaction, now 
challenged, viz., a mortgagOi made in 
January 1927. of No. 11/1, Goabagan 
Street, Calcutta, for Rs. 30,000 in favour 
of the Co-operative Insurance Society, 
Ltd., defendant 2, and the sole respon- 
dent to this application. The mortgagee 
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obtained preliminary and final decree, 
and the property was about to be sold 
when this application to stay the sale 
was made. I granted ad interim stay 
on terms. I do not propose to go fur- 
ther into the facts or to deal with the 
merits of the application, because, in my 
View, it is based upon a misconception 
of the law. 

The mortgage in question (Ex. “ B” to 
petition) was clearly by Narendrakrishna 
De, as executor. It is sought to affect 
the transferee on grounds set out in 
para. 10 of the petition, the material 
allegations being that defendant 2 had 
or ought to have had full knowledge that 
the said loan was required by Narendra- 
krishna De for his own personal and pri- 
vato purposes. That is an allegation of 
actual notice or constructive notice. 
jCounsel for the applicant put his case' of 
Inoticein the following way : that it was 
!the duty of the mortgagee to scrutinize 
the will. Had the mortgagee so scruti- 
nized the will ho would have noticed that 
the amount of debts left by the testator, 
according to his ow'n statement, was 
small though the estate was large ; and, 
secondly, that there was a legacy or a 
bequest to the present applicant. It 
was argued from this that not only must 
notice be inferred, but also fraud of the 
mortgagee in accepting the mortgage and 
and in bringing the suit. It was not sug- 
gested that the mortgagee had any actual 
notice. It was argued that, according to 
law, an executor cannot create a mort- 
gage which is valid so far as outsiders 
are concerned, unless the amount raised 
was actually necessary and utilized for 
the purpose of the estate, and, in support 
of such argument, counsel relied upon 
the case of Manindra Nandi v. Sudhir- 
krishna Banerji (l). Now, I think it 
necessary to point out that this decision 
establishes nothing of the kind. The 
question before the learned Judges was 
entirely one of unsecured loans to an 
executor continuing the business of the 
testator. On this question the judgment 
contains a most careful and complete 
summary of the law. The question of 
transfers by way of mortgage or sale by 
executors was in no way before them. In 
two places the learned Judges point that 
out. At p. 228 {of 59 CaL) they say : 

1. A I R 1932 Call8i==59^ar216 = 18^ Tc 
898. 
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" We are speaking here of simple cases of 
loans on promissory notes or hatchitas or other 
contracts, that is to say, cases where no charge 
ha«) validly been created on the estate;*’ 
and, again, at p. 230, they refer to this 
aspect of an executor'^ activity, possibly, 
in language, too restricted. That how- 
ever was a matter with which they were 
not dealing. In the case of Shishirkumar 
Kar V. Direndrachandra Kar (2) thn 
two aspocts of the matter fell to be 
dealt with : (a) unsecured loans and (b) 
transfers by executors. In giving judg- 
ment in that case I pointed out that in 
these two matters the law starts with 
entirely different considerations : (a) In 
the case of unsecured loans to an executor 
the executor is personally liable, and the 
creditor only obtains a right to proceed 
against the estate hy a circuitous and arti- 
ficial route, viz., subrogation, lor which 
purpose he has to prove that tho»loan was 
necessary, that it was properly applied, 
and so forth. The mortgagee or trans- 
feree has to prove nothing of the sort, 
(b) In the case of a transfer by an exe- 
cutor one starts with the assumption 
that the transfer is valid qua the trans- 
feree, until and unless it is established 
that the transferee had notice that the 
executor was acting in breach of trust. 
The portion of the judgment in Shishir- 
kumar Kar V. Direndrachandra Kar (2) 
dealing with transfers by executors roads 
as follows : 

“ With regard to Ttiortgages by executors, dis- 
clos^ed as executors, the principles appear to mo 
to be as follows : (i) An executor qti^a executor 
may make a mortgage for purposes of adminis- 
tration. He may not do so for any other pur- 
pose, 1. o., for his private purposes (or for carrying 
on a business left by the testator) ; (ii) he is 
however when mortgaging presumed by law 
to be mortgaging for purposes of adminis- 
tration, and a mortgagee is not bound to see 
to the application of the money ; (iii) if the 
mortgagee has notice that the oxcentor is not 
mortgaging for purposes of administration, i.c., 
if he has notice that the executor is borrowing 
for bis own private purposes, he becomes a 
transferee with notice of breach of trust, and he 
gets no better title.” , 

Thereafter the cases in support ofj 
those propositions are set out. In this 
case, DO ground for notice is suggestedl 
except that the lender should havej 
scrutinized, the will, and from thatj 
gathered that there was no necessity forj 
this loan. In my view there is no au | 
thority for such a proposition, and, that 
being the state of the law, I must refuse 

'"iTcT 6"N^.' 185s' of' 1929^^ decided on 16 th Fcb^ 
ruary 1982 by Ameer Ali, J. 
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the applioatioD. The application must sons by his second wife. The four eze« 
be dismissed with costs. cutors and residuary legatee continued 


The following will supplement my 
judgment in this matter delivered on 
Tuesday last, 26th 'July 1932. I then 
dismissed the application of the plaintiff, 
a legatee under the will of Ambikacharan 
De, for stay of sale of certain property 
belonging to the estate mortgaged by 
the executor, her father. I dismissed 
the application without going into the 
merits because, in my opinion, the pro- 
position of law upon which it was based 
was misconceived. Shortly put, the 
only ground upon which the transaction 
vis a vis the transferee was assailed was 
that the transferee should have consi- 
dered the will and gathered from it that 
tliere WQro no debts to be discharged, and 
that therefore the executor was mort- 
gaging for his own private purposes. I 
was unable to accept this proposition. 
At the time, counsel for the applicant 
relied upon the case of Manindra Nandi 
V. Sudhirkrishna Ba 7 ierji (l). Subse- 
quently, counsel for the applicant asked 
for an oi)portuuity to place before me a 
ruling w’liich in his view was directly in 
point, viz. Goolaiih Hoosein Somji v. 
Barik of Bombay (3), affirmed on appeal 
to the Privy Council under the name of 
Bank of Domhay v. (iideman Somji (4). 
I will call it So7nji*s case (3). I had not 
overlooked this case. In the judgment 
in Shishirkumar Kar v. DhWendra- 
Chandra Kar (2), T treated Somji' s case 
(3) as typical of that class of case 
where an executor transfers, but is not 
known to the transferee in the transac- 
tion as an executor. The significance of 
this will, I hope, become apparent from 
what follows. 

In the report of the case, before Sir 
Lawrence Jenkins, there are many pas- 
sages which, taken by themselves, are 
undoubtedly encouraging to counsel for 
the applicant, but I regret that again I 
must disappoint him in my view of the 
law. It is only fair however that I 
should state my reasons in detail. The 
essential facts of Somji' s case (3) were 
as follows : In 1885 Somji Parpia died 
leaving a will. To his four sons by his 
first wife, whom he made executors, he 
left the whole of his estate subject to a 
legacy of Bs. 35,000 in favour of his four 

3. 7i 905) 7 Bom L B 407, 

4. (1909) S3 Bom 1 = 35 1 A 139 == 1 1 G 869 

(P 0). 


to carry on the family business under 
the name of Somji Parpia & Co. Many 
years later in 1899 they w^ere indebted 
to the Bank of Bombay in respect of 
this business on bundis or bills pf 
exchange, in the name of the firm. As 
security for this indebtedness they de- 
posited with the bank by way of mort- 
gage the title deeds of certain property 
which had formed part of the estate of 
the testator. When taking thisdepcsity 
the bank were unaware that these four 
sons, the mortgagors, were executors, 
and were unaware of the provision of 
the will. The bank dealt with the mort- 
gagors as being entitled in their own 
right to the property mortgaged. There 
vere three points in Scmji's case (3), 
viz.: 

First. — That the mortgage was noi 
made by the mortgagors as executors: 

**Wg start with the fact that the bank admit- 
tedly did not deal with the first four defendanU 
as ozccutora, but as owners of the property 
mortgaged." 

This passage occurs in that portion of> 
the judgment which deals with the 
question whether the mortgagee took 
with notice that the executors were act- 
ing improperly (see below). It would, 
in ray opinion, have been more logical 
to treat this fact as a matter dehors the 
question of notice, by itself constituting 
a fundamental distinction between such 
a case and a case when the mortgagee 
deals with the mortgagor as executor. 

Second, — That, even regarded as a 
mortgage by an executor, the mortgagee 
was affected by notice. Sir Lawrence 
Jenkins held that notice was established 
on two grounds: (i) the ground already 
mentioned, viz., that the bank Was in 
point of fact not dealing with the mort- 
gagor as executor ; (ii) that the mort- 
gage being clearly to secure advances to 
the mortgagors, the bank had notice 
that the executors were not acting for 
purposes of administration, bringing the 
case directly within the decision of Hill 
V. Simpson (5). 

r^m/.— The third point was the con- 
tention (raised by the bank) that, not- 
withstanding the above consideratio r.s 
by reasons of the fact that the mortga- 
gors were not only executors hut also 
residuary legatees, therefore on the prin- 

6. (1802) 7 Ves 152. 
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ciplo of Graham v. Drummond (6), the 
transaction could not be impeached. The 
principle of Graham v. Drummond (6) is 
shortly stated as rule No. 6 in Williams 
on Executors, 12th.Edn., 672. As re- 
gards this aspect of the case, Sir Law- 
rence Jenkins, while accepting Graham 
V. Drummond <6) as good law, dis- 
tinguished the case before him on the 
ground that the claimants wore not 
merely creditors but legatees. In the 
case before mo the claimant is also a 
legatee, and the executor is also a resi- 
duary legatee, but it is not necessary for 
the transferee to resort to this last lino 
of defence, and I therefore have not to 
consider the effect or applicability of 
Graham v. Drummond (6). The Judicial 
Committee took the same view of the 
applicability of Graham v. Drummojid 
(6). Their Lordships agreed that the 
bank had constructive notice of the will 
and of its provisions: vide Bank of 
Bombay v. Sulcman Somji (4); but the 
importance of the ruling is that it is 
based substantially on the Irish case 
Queales Estate (7), the facts of which 
they considered to be similar. As the 
report of this case may not be generally 
available, I quote the material passage 
in full: 

1 will consider, in the first instance, how the 
position of John William Quealo, as executor, 
independent of his position as residuary legatee, 
affects the case. The power of an executor to 
deal with personal- estate is, I need hardly say, 
well known, lie has full power to sell and 
mortgage it, not only as against pecuniary 
legatees, but also as against specific and residu- 
ary legatees; and dealing with the property qua 
executor, a bona fide purchaser and mortgagee is 
not under any obligation, and has no right, to 
require the executor to show that what 'he is 
doing is required for the purposes of adminis- 
tration. But the case is different where the pur- 
chaser knows that the executor is abusing his 
position ; and if an executor, being merely exe- 
cutor, mortgages for his own private debt, such 
e. transaction, being mala fide, cannot stand. In 
the present case, I do not see how the bank can 
be considered as having dealt with Jo^n William 
Queale as executor. If they did, the fact of the 
debt secured, being the private debt of Quealo to 
the bank, would destroy their title. 

Then the Judge goes on to say: 

“But'the strength of the argument for the 
bank was that Queale dealt with them 'as ab- 
solute owner, that as residuary legatee he was 
such absolute owner*' 

and so forth. In my opinion, the real 
decision in Somji* s case (S) was that a 

^ 6. (1906) I Ch 968=66 L J Ch 472=44 W R 
696=74 L T 417. 

7. (18S6) 17 Ch D 361. 


transferee who deals with a transferor) 
(who happens to bo an oxecutor) not as 
executor but as owner, is pot entitled to 
the protection which the law aUords to| 
transferees from executors acting qua 
executors. It is not contended that 
there is any clitferenco, which would oper-| 
ate in the applicant’s favour, between 
English and Indian law. In my view,' 
S. 307, Succession Act, gives the execu- 
tor powers at least as extensive as those 
of an executor in England before 1926.^ 
1 should have mentioned that the will 
contains no-restriction on the ordinary 
powers of an executor. Mr. Chatterji, 
for the applicant, as a last resort, has 
argued that in the present case the 
mortgage was not by tho executor qua 
executor. I do not agree. Although 
the mortgagor is described as: 

‘'Narendrakrishua De in his personal cAp.a' 
city and in his capacity as oxecutor," 
the rest of tho document makes it per. 
fectly clear that ho was mortgaging qua 
executor. I do not again propose to deal 
with the mcritfs of tho application. In 
too many cases there is devastavit by the 
executor. This maybe one of those eases. 
In some cases there is collusion between 
the executor and tho applicant. In still 
a greater number of cases there is a mix- 
ture of devastavit and collusion, a com- 
mon proportion, I should say, being two 
of devastavit to one of collusion. But 
assuming that this is a case solely of de- 
vastavit, in my view of the law I must 
refuse interlocutory relief. This being 
the case, it is not necessary for me to 
consider an aspect of the matter which 
appears to have hceo overlooked by 
counsel for the applicant. Eveu if the 
plaintiff be right in law, it does not 
necessarily follow that this mortgage 
will be set aside. She may have a charge 
on tho property for her legacy of Eupees 
8,000. This charge may take precedence 
on the security of the mortgagee, the 
latter may bo perfectly valid subject to 
such prior charge. My previous order 
dismissing the application for stay of 
sale will therefore stand. In further 
protection of any possible rights of the 
plaintiff I direct that the application for 
payment out by the purchasers will be 
made on notice to the plaintiff. 

K.S. Application dismissed. 



1933 Mukherjbe v. Krishna Dassi Calcutta 433 


A. I. R. 1933 Calcutta 433 (1) 

Guha, J. 

Kaluram Daga — Appellant. 

V, 

Emperor-^Opposite Party. 

Criminal Appeal No. 1109 of 1932, 
Decided on 3rd March 1933. 

Child Marriage Restraint Act (1929), 
S. 11 (1)— Failure to record reasons for not 
requiring complainant to execute bond is 
material irregularity not curable by Crimi- 
nal P. C. (1898), S. 537. 

The provision contained in 8. 11 (1), Child 
Marriage Restraint Act, is imperative and failure 
of a ^lagistrate to record any reason for not 
requiring the complainant to execute a bond is a 
material irregularity which cannot be cured 
by S. 637, Criminal P. C. [P 433 C 1] 

Probodh Chandra Chatter jeeQ,nA Bires- 
war Chatter jec — for Appellant. 

Khondkar and Anil Chandra Boy 
Ghdudln^ry — for the Crown. 

Judgment. — The appellant in this case 
has been convicted by the learned Chief 
Presidency ^fagistrato, Calcutta, under 
S. G, Cliild Marriage Restraint Act, 1929 
and has boon sentenced to pay a fine of 
Rs. oOO, in default to undergo simple 
iraprisonmont for a month. So far as 
the proceedings before the learned Ma- 
gistrate was concerned, there has been a 
material irregularity in the matter of 
compliance with the provisions of the 
law under which the accused, appellant, 
was prosecuted on tho complaint of a 
person who was tho secretary of an Asso- 
ciation described as the Balya Bibaha 
llirodhini Samiti. Tho Child Marriage 
Restraint Act provides for the taking of 
security from the complainant, and 
S. 11 (l) of tho Act is as follows: 

" At any time after oxaminuiug the com- 
plainant and before issuing process for compel- 
ling tho attendance of the accused, tho Court 
sh.all except for reasons to bo recorded in writing 
require tho complainant to execute a bond with 
or without sureties, for a sum not exceeding 
Rs. 100 as security for payment of any compen- 
sation which the complainant may bo directed 
to pay under S. 250, Criminal P. 0., 1898; and 
if such security is not furnished within such 
reasonable time as tho Court may fix, the com- 
plaint shall bo dismissed.” 

The provision is imperative, and the 
learned Chief Presidency Magistrate has 
not recorded any reason why the com- 
plainant in this case was not required 
to execute a bond. The irregularity in 
the proceeding could not be cured by 
anything contained in S. 537, Criminal 
P. C., and the conviction of the accused 
is liable to be sot aside for the reason of 
this material irregularity, seeing *that 
1933 C/55 & 56 


the right of the accused to get compen- 
sation was not kept in view, when the 
learned Magistrate proceeded with the 
trial in entire disregard of the provision 
contained in S. 11, Child Marriage Bes- 
traint Act. The procedure adopted by 
the learned Magistrate is open to this* 
comment, that at the very inception the 
Court was'convinced of the truth of the 
complainant's case. As the learned ad- 
vocate for the appellant did not lay very 
great stress on the irregularity in the 
procedure referred to above, I do not 
propose to pursue the matter further. 
(Afber discussing the evidence, the judg- 
ment concluded.) On the whole the 
evidence on the record does not estab- 
lish the case for the prosecution; and 
the inclination of my opinion as indi- 
cated above is that the defence version 
of the case is supported by ihe oral evi- 
dence in the case; the evidence afforded 
by the birth certificates produced in the 
case by the complainant is of an incon- 
elusive nature, of which full advantage 
may be taken by the defence. In the 
above view of the case the appeal is 
allowed; the conviction of the appel- 
lant and the sentences passed on him by 
the learned Chief Presidency Magistrate 
under S. 6, Child Marriage Restraint 
Act, 1929, is set aside, and the appellant 
is acquitted. The fine imposed if real- 
ized must be refunded to the appellant. 

K.S. Conviction set aside. 
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Pearson and Patterson, JJ. 

S. N. Mukherjee — Petitioner. 

V. 

Krishna Dassi and others — Opposite 
Parties. 

Criminal Bevn. No. 786 of 1932, De- 
cided on 1st March 1933. 

(a) Companies Act (1913), S. 171 — Pro- 
hibition in S. 171 does not override Crimi- 
nal P. C.. S. 145. 

The provision in S. 171, Companies Act, that 
when a winding up order has been made no suit 
or other legal proceeding shall be proceeded with 
or commenced against tho company except by 
leave of tho Court is not meant to override an 
express enactment in S. 145, Criminal F. C., by 
which a Magistrate, if satisfied that a dispute 
llkaly to cause a breach of the peace exists, is 
bound to call on the parties to attend his Court 
and put in their claims as regards actual posses- 
sion. , , [P 484 01, 2] 

<r (b) Criminal P. C. (1898), S. 145— Liqui- 
dator as such party to proceedings under 
S. 145 — He is personally responsible for ac- 
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tion of his men although he be acting on be- 
half of the company. 

Where the party to the proceeding is not the 
company, but liquidator, and though he hap- 
pens only to be a party to the proceedings by 
reason of the fact that he is clothed with that 
character, for the purposes of a proceeding under 
S,. 145 he is to be regarded as a separate personal- 
ity responsible for the action of his men, though 
he may be in fact acting on behalf of the com- 
pany. LP 434 G 2] 

Santosh Kumar Basu and Satindra 
Nath Chatter ji^ioi Petitioner. 

Debendra Narain Bhattacharji and 
Apurba Oharan Mukerji — for Opposite 
Parties. 

Pearson^ J- — This rule is directed 
against orders of the Magistrate passed 
in respect of proceedings under S. 145, 
Criminal P. 0. The petitioner Mr. S. N. 
Mukherjee is the Official Liquidator of 
the Karatipara Mazumdar Estate, now 
in liquidation. The winding up order 
was passed by this High Court on 20th 
April 1931. The land in question is a 
small plot of which the first party 
Krishna Dassi was given a lease very 
shortly before the winding up order. 
Disputes came to a head in December 
1931, when the liquidators' men started 
to put up a fence. Possession has been 
found to be with the first party, but oh- 
jection is taken that the first party was 
out of possession for more than two 
months before the proceedings were 
drawn up. The Judge however points 
out that no such contention appears to 
have been raised in the first Court, and 
moreover the finding is that the first 
party was in possession and there was 
no dispossession. 

A further argument before us was that 
the Magistrate had no jurisdiction to 
draw up proceedings against the liqui- 
dator without first obtaining the per- 
mission of the High Court. This argu- 
ment is based on S. 171, Companies Act, 
which provides that when a winding up 
order has been made no suit eg: other le- 
gal proceeding shall be proceeded with 
or commenced against a company except 
by leave of the Cdurt. That is a pro- 
vision intended to safe-guard the com- 
pany's assets against wasteful or expen- 
sive litigation in regard to matters 
which are capable of determination more 
expeditiously and more cheaply in the 
winding up. It would hardly seem rea- 
'sonable to suggest that a prohibition of 
that kind is meant to override an ex- 
press enactment in S. 145, Criminal 
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F. C., by which a Magistrate, if satis- 
fied that a dispute likely to cause a 
breach of the peace exists, is bound to 
call on the parties to attend his Court 
and put in their claims as regards ac- 
tual possession (the words are manda- 
tory). If it were so, the result would 
be that in such cases the Magistrate' 
would be powerless to prevent a breach 
of the peace. It is not a question of 
making an order disturbing the possession 
of the liquidator and consequently open 
to interference by the company Court 
on that ground. The question is whe- 
ther the liquidator is in possession at 
all. He may bo or may not be ; but ho 
claims that he is. It may also bo that 
the prohibition in 8. 171, Companies 
Act, is not in question here because it is 
not a case of a legal proceeding against 
the company. The party to the proceed- 
ing is not the company, but the liquida 
tor, and although Mr. Mukherjee hap- 
pens only to be a party to these proceed- 
ings by reason of the fact that he is; 
clothed with that character, it may bo 
that for the purposes of a proceeding 
under S. 145 he is to be regarded as a 
separate personality responsible for the 
action of his men in erecting the fence, 
though of course he was in fact 
acting on behalf of the company. It 
might be said that ho is liable to such- 
proceedings in his private capacity if it 
is his or his servants’ action that raises 
the likelihood of a broach of the peace, 
and the Magistrate is not bound to look 
further to see what representative 
character he may have. I am of opinion 
however that wo need not enter on a 
discussion of those considerations in the 
predent matter. 

When the dispute arose between the 
parties it appears that not only the 
other party, but also the liquidator and 
his party went to the police. He is 
equally responsible for tho proceedings 
being initiated, and in effect invited the 
intervention of the police and the ma- 
gisterial’ proceedings which followed. 
The liquidator in such case may be a 
party to the proceedings, but I am not 
satisfied that proceedings instituted in 
this manner can be said to be against 
the company. In that case he will be 
much more in the position of a man who 
has taken action in order to get the pro- 
ceedings instituted, and if he had not 
the power to take such steps under the 
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order appointing him liquidator, it 
would be his own duty to go to the 
company Court under S. 179 for leave 
to institute or join in those proceedings 
for the protection of the interests of the 
company or he might have applied to 
the company Court for directions in the 
matter, for which the order- sheet shows 
there was ample time between the draw- 
ing up of the proceedings and the final 
hearing. In my opinion therefore in 
the circumstances of the present case 
the objection based on S. 171, Compa- 
nies Act, also fails. The rule is dis- 
charged. 

Patterson, J. — I agree. 

B.E. Buie discharged. 

A. I. R. 1933 Calcutta 435 
» Special Bench 

Eankin, C.J, Teabson and 
Mukerji, JJ 
on difference between 
MlTTKll AND M. C. GIIOSE, J.T. 

Jiban Krishna Chakrabarty — Plaintiff 
— Appellant. 

V. 

Abdul Kader Chowdhury — Defendant 
— Kespondonfc. 

Appeal No. 47 of 1932, Decided on 
13th March 1933, against order of Dist. 
Judge, Chittagong, D/- 10th July 1931. 

(a) Bengal Tenancy Act (af amended by 
Act 4 of 1928), S. 48 (c)— Under raiyat 
without written leaic — Notice to quit lerved 
before coming into force of amending Act 
but agricultural year expiring only after 
coming into force of amending Act — 
Amending Act does not apply. 

An uncler-raiyftt without any written lease 
was served with a notice to quit by the landlord 
on 12th April 1928 so that he became liable 
under S. 49 of the old Act to be ejected on iSth 
April 1929, i.e., on the expiry of the agricultural 
year 1928-29. The amending Act 4 of 1028, 
which came into force on 2l6t February 1929, 
repealed S. 49 and a new S. 48 (c) was intro- 
duced. In a suit by the landlord for ejectment 
of the undcr*raiynt on the expiry of the agri- 
cultural year, the tenant contended that the 
amending Act applied and that he was not 
liable to be ejected. 

Held: that the amending Act was not retros- 
pective, that it did not affect the rights of the 
parties under the tenancy acquired before the 
amending Act and that the landlord was en- 
titled to eject the tenant on the expiry of the 
agricultural year. IP 440 C 2] 

(b) Bengal Tenancy Act (1885), S. 49— 
Failure to specify period within which 
under-raiyat should quit does not make 
notice bad. 

A complete failure to specify the period with- 
in which the under-raiyat is required to quit 
does not make the notice bad: 29 Cal 231; 


ICW N ISS; 28 Cal 308; 19 I C 587; AIR 
1924 Cal 520 and A I R 1918 Oal 917, Re/. 

/V, * [P440G1} 

(c) Interpretation of Stetutes-^Retrospec- 
tive effect should not be given to statute mo > 
as to impair existing rights unless language 
of statute expressly says so. 

Per Mitter, retrospectlye operation* iS’ 

not to be given to a statute so as to impair an 
existing right or obligation, otherwise &an as 
regards matter of procedure unless that effect 
cannot be avoided without doing violence to the 
language of the onaotment. If the enactment 
is expressed in language whi^b is, fairly capable 
of either interpretation, it ought to be construed 
as prospective only: AIR 1927 P C 212 and 
Colonial Sugar Refining Co, v. Irving, (1905)i 
A C 369, Bel. on, [P 487 C 1] 

Badhahenode Pal and Narendra E. 
Das-— tor Appellant. 

Gopendra Nath Das — for Bespondent. 

Mitter, J , — This is an appeal against 
an order of the Additional District Judge 
of Chittagong remanding a suit to the> 
Court of the Subordinate Judge of that 
district for retrial 'in accordance with* 
law. The suit in which this appeal 
arises was brought by the plaintiff, now 
appellant, for a declaration of plaintiff'e 
raiyati right to the lands mentioned in 
the plaint and for eviction of the defen- 
dant from the same. There is also a 
prayer for recovery of the rent in kind 
with damages and mesne profits. Plain- 
tiff alleged that there was a service of 
notice upon the defendant under S. 49, 
Ben. Ten. Act, but as the defendant re- 
fused to vacate, the present suit has* 
been brought. The defence to the suit 
is that no notice was served on him and 
that the defendant had acquired per- 
manent rights in the under-tenancy. 
Several issues were framed in the suit 
and the Court of first 'instance found 
that as the pottah granted by the plain- 
tiff creating a kaimi dar raiyati right in 
the defendant offended against fho 
provisions of S. 85, Ben. Ten. Act, as it 
scood before the amendment by Act 4 of 
1928 (B.G.), it must be treated as non- 
existent and the under-raiyati must be 
regarded as one without a written lease^ 
He held farther that there has been 
proper service of notice under S. 49 and 
the tenancy was thereby determined. 
He accordingly decreed plaintiff's suit 
in part declaring bis raiyati title to the 
disputed lands and directing recovery 
of kbas possession; plaintiff's claim for 
price of bhag paddy was also decreed. 

On appeal the lower appellate Court 
was of opinion that the suit should ha%» 
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beon decided under S. 48.G of the amen* 
ded Bengal Tenancy Act and cot under 
old 8. 49 (b) of the Act as it stood 
before^ the amendment. He held that 
the learned Subordinate Judge having 
bgksed his decision on an absolute section 
of law there was no proper trial of the 
appeal before him and the suit should 
be remitted to the Subordinate Judge 
for retrial. Against this order of re- 
mand the plaintiff has preferred the 
present appeal and it is contended that 
the notice under S. 49 (b) having been 
given on 13th April 1928 before the new 
amended S. 48.0 came into force the 
tenancy was determined on 13th April 
1929 although by that time the Bengal 
Tenancy Amendment Act had come into 
operation. It is argued that no retros- 
pective operation can be given to a 
Statute unless retrospective operation 
is either expressly given or is to be 
inferred by necessary implication. I 
am of opinion that this contention must 
prevail. S. 49 (b) runs as follows: 

*'An under* raiy at shall not be liable to be 
ejected by liia landlord except when bolding 
otherwise than under a written lease for a term 
at the end of the agricultural year next follow- 
ing the year in which a notice to quit is served 
upon him by his landlord.” 

The notice given under this section 
expired at the end of the agricultural 
year, i.e., on 13th April 1929. The 
right to evict accrued in the plaintiff 
as soon as a proper notice to quit was 
given although the right could not take 
effect in possession till 13th April 1929 
when the new Act came into operation. 
Once a notice is given the tenancy will 
inevitably be determined upon its expi- 
ration and Courts have gone so far as to 
hold that when the notice to quit is 
given by the landlord or tenant the 
party to whom it is given is entitled to 
insist upon it and it cannot be with- 
drawn without consent of both: see 
Tayluer v. Wildin (1). As Baren Bram- 
well hms put it in the same case: 

"A tenant from year to year has an interest 
in the land for so long as neither party gives a 
BIX months* notice to quit, when that is done 
the estate is determined.'* 

These observations of Bramwell, B., 
have been approved of in Freeman v. 
Evans (i) (at p. 46) "Warrington, L.J,, 
said; 

”Bramwcll, B. put the point in the neatest and 

TlTses) ^ Ex”308=87 LJEx 

X018— 18 LT 666. 

fl. (1922) 1 Oh 86=91 LJ Oh 196=126 LT 722. 


V. Abdul Kader CSB) 19S3 

most precise terms that [could be used. He 
said if the notice to quit is given the tenancy 
is at an end.” 

On the Expiration of the agricultural 
year plaintiff's right would take effect 
in possession but he had vested right 
to evict the moment the notice was 
given i.e., 13th April 1928. The great 
jurist, Austin, in his lectures on Juris- 
prudence has drawn prominent attention 
to two classes of vested rights and it is 
instructive to reproduce here what the 
learned jurist says on this topic, for it Is 
pertinent to the matter under considera- 
tion in this appeal: 

"Before I proceed to contingent rights, or to 
chances or possibilities of rights, I must remark 
that vested rights or rights properly so called, 
are divisible into two classes: iirst present or 
vested rights which arc coupiod with a, prcaont 
right to enjoyment or exercises: secondly present 
or vested rights which arc not coupiod ewith a 
right to present onjoyment or exercise: For ex- 
ample: If I am absolute owner of land or a 
moveable not subject to a right in another of 
limited duration, I have not only a present 
right to or in the subject, but also a right to 
the present possession of it, that is to say, a 
present right to enjoy or exercise my present 
right of ownership. But if the subject bo left to 
another, I have a present right of ownership 
without a present right to exercise my right of 
ownership. I have merely a reversion, expectant 
on the determination of the lease, and which 
till the lease determine, cannot take effect in 
possession: sec Austin’s Jurisprudence, Vol. 2, 
p. 857.” 

The right of the landlord in the pres- 
ent case falls within tlie second class of 
vested rights. The plaintiff has a right 
to the reversion expectant on the deter, 
mination of the under-tenancy. The 
under-tenancy is dotormined on the ex- 
piration of the period of the notice 
which is one year from the date of ser- 
vice., The legal effect of the notice to 
quit under S. 49-B, Ben. Ten. Act, is to 
determine the tenancy on the expiration 
of the agricultural year. The landlord 
has a vested right to require the tenant 
to abandon possession at the end of the 
agricultural year following the year in 
which notice is given and the legislature 
cannot interfere so as to impair this 
vested right unless the legislature in- 
tended the amending Act to be restros- 
poctive in its operation either by ex- 
press enactment or necessary intend- 
ment. A vested right is one in respect 
of which all the events necessary to 
bring it into existence and vest it in a 
party has happened. Notice to quit 
has been duly given under the* old Act 
and the right to evict the under-tenant 
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on the expiration of the notice has vested 
in the landlord from the moment of the 
notice, and cannot be affected by change 
of legislation before the expiration of 
the period of notice. 

It was not a mere contingent right as 
on the expiration of the agricultural 
year th,e tenancy will inevitably be 
determined. So also >Foa on Landlord 
and Tenant, Edn. 6, 683. The coming 
into operation therefore of the amended 
Bengal Tenancy Act, 1928 could not 
take away from the right of the plain- 
tiff landlord to evict on expiration of 
the notice. The next provisions of S. 48.C, 
Ben. Ten. Aet, cannot touch the right 
of the landlord to evict the tenant at 
the expiration ofthe agricultural year, 
a right'which was in existence at the 
passing of Act 4 of 1928 as it is not in 
accordance with sound principles of 
interpreting Statutes to give them a 
retrospective eflect: see the observations 
of Lord Lindley in Mohammad Abussa- 
mad v. Kurbaih Hasehi (3). No rule of 
construction is more lirnily established 
than this: that a retrospective operation 
is not to bo given to a statute so 'as to 
impair an existing right or obligation, 
lotherwise than as regards matter of 
procedure unless that effect cannot be 
avoided without doing violence to the 
language of the enactment. If the en- 
actment is expressed in language which 
is fairly capable of either interpreta- 
tion, it ought to be construed as pros- 
pective only. In a recent decision of 
Delhi Cloth and General Mills Co, v. J»- 
come-tax Gemmissioner (4), their Lord- 
ships of the Judicial Committee ap- 
proved of this rule of construction and 
observed as follows: 

*'The principle which their Lordships must 
apply in dealing with this matter has been 
authoritatively enunciated by the Board in the 
Colonial Sugar Bejining Co. v. Irving (5) 
where it is in effect laid down that while provi- 
sions of a Statute dealing merely with matters 
of procedure may properly unless that construe- 
tion be textually inadmissible have restrospec- 
tive effect attributed to them, provisions which 
touch a right in existence at the passing of the 
Statute are not to be applied retrospectively in 
the absence of express enactment or necessary 
intendment: see| also Oadar Jli v. Doliluddin 
(6), Nepra v. Sajar PratnaniU (7).*' 

■‘^rri904) 26 All 119=31 I ATO (P C). 

4. AIR 1927 PO 242=64 I A 421=106 1 0 
166 (P 0). 

5. (1908) A 0 369=74 L J P 0 77=21 T L R 
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6. AIR 192% Gal 640=66 Cal 512 (FB). 

7. A I R 1927 Cal 768=65 Cal 67=103 I 0 663. 
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I have examined the provisions of 
S. 48-0 and I can find nothing* in this 
section to justify the oonclusion that it* 
was intended to touch existing rights. 
A reference has been made to 01. (d) 
and Prov. 2, 01. (2), S. 48.0 by the 
learned advocate for the respondent 
as justifying an inference that the 
provisions were retrospective. I cannot 
agree with his contention. It. has fur.* 
ther been argued by him that the land- 
lord acquired no rights" till after the 
expiration of notice. I have already 
answered this contention ! in an earlier 
part of my judgment. The learned advo- 
cate for the respondent has relied on 
22. v. Magwan (8). That was no doubt 
the former view. As is pointed oat by 
Maxweirin his Interpretation of Sta- 
tutes that where an Act expired or was 
repealed it was formerly regarded in 
the absence of provision to the con- 
trary, as having nevjsr existed except as 
to matters iand transactions past and 
closed. Where therefore a penal law 
was broken the offender could not be 
punished under it if it expired before 
he was convicted although the prosecu- 
tion was begun while the Act was still 
in force, and 22. v. Magwan (8) is cited 
in support: Maxwell 728, Edn. 6. But 
the learned author points out that since 
then under the provisions of 38 (2), 
Interpretation Act of 1889 and repeal 
by that Act or any subsequent Act, un- 
less the contrary intention appears does 
not affect the previous operation of any 
enactment so repealed or anything duly 
done or suffered thereunder or affect any 
right, privilege, obligation or liability ao- 
quired, accrued or incurred under any 
enactment so repealed, and these are pre- 
cisely the words of S. 6, Cl. (b) or Cl. (o), 
General Clauses Act of 1897, by which 
the present case is governed. 22. v. Mag- 
wan (8) is therefore not good law now 
either in England or India as Maxwell 
points out that that -was the former 
view. 

Under S. 6 (b). General Clauses Act of 
1897, the operation of the notice duly 
given under the previous enactment can- 
not be affected by any new enactment 
under S. 6, 01. (c), nor can it affect any 
right to determine the tenancy acquired 
under the Tenancy Act before its amend* 
ment by Act 4 of 1928 (B« C.). For the 
a bove reasons this appeal should be al- 
8. 8 a & R 496. > 
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lowed and the ease should be sent back 
to the Additional District Judge in order 
that he may rehear the other questions 
raised by the appeal before him and pro- 
oeed to determine the same in accord- 
ance with law. The appellant is enti- 
tled to costs of this appeal. We assess 
the hearing. fee at one gold mohur. I re- 
gret very much I have to differ from my 
learned brother, but after the best consi- 
deration that I have been able to give to 
the case I can come to no other conclu- 
sion than that reached by me. 

M, 0. OhosB, J, — This appeal arises 
out of a suit by the plaintiff landlord to 
recover khas possession by evicting the 
defendant under-raiyat after a notice 
under S. 49 (b), Ben. Ten. Act, as it was 
in 1928. The notice was served on 13th 
April 1928, the cause of action arose on 
13th April 1929 and the suit was brought 
on 15th April 1930. The primary Court 
decreed the suit. The lower appellate 
Court has set aside the decree of the 
primary Court and remanded the case 
for retrial in accordance with the am- 
ended Bengal Tenancy Act, The rele- 
vant words of S. 49 (b) are these : 

“An under-raiyat shall not be liable to bo 
ejected by his landlord except at the end of the 
agricultural year next following the year in 
which a notice to quit is served upon him by his 
landlord.” 

This section was repealed on 2l8t 
February 1929, The question is what 
the effect of the repeal is in tho circum- 
stances of this case. The learned advo- 
cate for the plaintiff has argued that the 
right to evict the tenant accrued to the 
plaintiff as soon as he served tho notice 
and although S. 49 (b) was repealed be. 
fore the notice ran its course the notice 
having been given would inevitably upon 
its expiration determine the tenancy. 
The case of Tayluer v. Wildin (l) was 
quoted in support of the argument, I 
am of opinion that the facts of that case 
are different from the facts of «this case. 
There^one Morgan was a yearly tenant of 
the plaintiff and in consideration of the 
plaintiff continuing Morgan’s tenancy of 
the farm, the defendant gave the plain- 
tiff a guarantee for the rent of the farm 
in the occupation of Morgan. Afterwards 
Morgan fell into arrears and the plaintiff 
gave him notice to quit the farm on the 
expiration of the current year’s tenancy. 
But before the expiration of the notice 
the arrears were paid by Morgan and the 
plaintiff withdrew the notice. The fol- 


lowing year Morgan was again in arrear 
of rent. The plaintiff sued the defen- 
dant on the above guarantee. Their 
Lordships held that the old tenancy was 
determined by the notice to quit, that 
the guarantee applied only to the ten- 
ancy which existed at the time when it 
was given, that that tenancy having ex- 
pired by the notice the defendant was 
not liable on the guarantee. In that 
case the law remained the same during 
the period of the notice. In this case 
however the enactment upon which the 
notice was based was itself clianged be- 
fore the expiration of the notice. It is 
urged for the respondent that the oper- 
ating point of time was not the date 
when the notice was given but the date 
when the notice was due to expire and 
as the enactment was changed before 
tho date of expiration the notice 'was of 
no effect. Tho learned advocate for the 
respondent has quoted Graios on Statute 
Law, Edn. 3, p. 345, where it is stated : 

“In order to decide whether any particular 
transaction is affected by tho repeal of an Act, 
it is necessary to ascertain whether the trans- 
action in question was coinploto or incomplclo 
at the time the Act was repealed. I’hus, if an 
Act gives right to do anything, tho thing to bo 
done, if only commciiccd but not completed be- 
fore the Act is repealed, niu'»t upon the repeal of 
tho Act be left in statu quo. If by virtue of some 
statute a right becomes vested upon tho comple- 
tion of some certain transaction, but not before, 
no right whatever will have been acquired if tho 
statute ill question is repealed before the trans- 
action is complete : Mac Millan v. Dent ('J)." 

It was urged by tho learned advocate 
for tho plaiutiff-appellant that the am- 
endment should not be allowed to have 
retrospective effect, and that no amend- 
ment should bo allowed to touch a vested- 
right. 1 am of opinion that a vested! 
right means a right which a person has) 
acquired or which has accrued to him. 
The question here is on what date did 
the plaintiff acquire the right to evict 
the tenant. S. 49 (b) is quite clear that 
tho right to evict does not arise except 
at the end of a year after service of 
notice. Therefore no right had accrued 
to the plaintiff on the date when 
S. 49 (b) was repealed. S. 6, General 
Clauses Act, provides that the repeal of 
an enactment shall not affect any right 
acquired under the enactment repealed 
or affect any legal proceeding or remedy 
in respect of such right. In this case 
the right to evict the tenant was not 
9. (1907) l Ch 107=76 L J Ch 186=61. S J 46 
=23TLR 46=95 LT 730, 
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due to be acquired until after the repeal 
of the enactment. On these grounds I 
am of opinion that the judgment of the 
lower appellate Court is correct. I would 
dismiss the appeal with costs. 

On this difference of opinion, the fol- 
lowing question was referred to a Bench 
of throe Judges. A notice was given 
by the landlord to an under-tenant 
under S. 49 (b), Ben. Ten. Act, be- 
fore its amendment by Act 4 of 1923 
(B. 0.) to quit at the end of the agricul- 
tural year following the year in which 
notice is given and before the period of 
the notice expires. S. 49 (b) is substan- 
tially altered -by Act 4 of 1928. The 
question is whether the new Act which 
is not retrospective in its operation can 
affect the effect or operation of the 
notice. « One of us thinks that the right 
to evict the under-tenant vests in the 
landlord from the date of the notice al- 
though the right does not take effect in 
possession till after the expiration of the 
period of the notice, and that this right 
is not affected in view of 8 (b) and (c) 
of the General Clauses Act, 1897; the 
other of us thinks that the right to evict 
the under-tenant vests in the landlord not 
on the date of tlio notice but on the ex- 
piration of the notice. If the former 
view is right then tho amending Act 4 of 
1928 does not apply; if tlio latter, then 
the amending Act applies. The question 
is which view is right? 

Judgment. 

Ita)ikinf C. 7. — fn this case tho learned 
Judges of a Division Bench hearing tho 
appeal have differed in opinion upon a 
question of law which has been stated 
and referred to us under 01. 38, Dotters 
Patent. The suit was a suit for eject- 
ment and for certain other reliefs with 
which we are not now concerned. It was 
found by tho trial Court that the plain- 
tiff was a raiyat and that though he had 
purported to grant a permanent interest 
to the defendant by a registered patta 
this Instrument was, at the date of its 
execution, invalid by reason that it of- 
fended against the provision of S. 85, 
Ben. Ten. Act, so that for purposes oc 
ejectment the position of the defendant 
was that he was an under-raiyat without 
any written lease; and that aooordingly, 
under S. 49, he was liable to be ejected 
at the end of the agricultural year, pro- 
vided that in the previous agricultural 
year the plaintiff had served upon him a 


notice to quit. The facts alleged by the 
plaintiff and found by the trial Oourt to 
have been proved are: that before the 
end of the agricultural year 1927-98, 
namely, on 12th April 1928, the defen- 
dant was duly served with a notice to 
quit, so that he became liable undAr 
S. 49 to be ejected on 13th April 1929, 
that is to say, on the expiry of the agri- 
cultural year 1928-29. 

The foregoing references to the Bengal 
Tenancy Act refer to that Act as it stood 
before it was amended by Bengal Act 4 
of 1928 which came into operation on 
21st February 1929, about two months 
before the date on which the plaintiff 
became entitled to evict the defendant 
under tho previous law. By the amend- 
ing Act, S. 49, together with certain 
other provisions governing the ejectment 
of under.raiyats, was repealed and was 
replaced by a new section, viz., S. 48-C. 
In lieu at the provision that an under- 
raiyat shall not be liable to be ejected by 
his landlord, when holding otherwise 
than under a written lease except at the 
end of the agricultural year next follow- 
ing the year in which notice to quit is 
served upon Jiim by his landlord, the 
provision under the amending Act is that 
an under-raiyat shall, subject to (he 
provisions of this Act, bo liable to eject- 
ment on the ground that the tenancy 
has been terminated by his landlord by 
one year’s notice expiring at the end of 
tho agricultural year when he holds the 
land otherwise than under a written 
lease, provided that an under-raiyat 
shall not bo liable to bo ejected on (his 
ground if he has been admitted in a 
document by the landlord to have a per- 
manent and heritable right to his land, 
or been in possession of his laud for a 
continuous period of 12 years or has a 
homestead thereon. Moreover, under (he 
new Act, he cannot be ejected, even if 
he does not come within the terms of 
this proviso, unless the landlord satis- 
lies the Court that he requires the land 
for his own homestead or for cultivation 
by himself or by members of his family, 
or by hired servants, or with the aid of 
partners. The amending Act does not 
contain any provision giving to it retros- 
pective effect. 

In the trial Court the case was treated 
as arising under the old law and on the 
assumption that the new Act did not af- 
fect it. The lower appellate Court held 
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that the case must be governed by the 
provisions of the new Act and remanded 
it to the trial Court to be dealt with 
thereunder. In this Court Hitter, J.« 
has taken the view that thenew Act does 
pot apply to the case. M. C. Qhose, J., 
is of opinion that the new Act does ap- 
ply to the case. This is the question for 
our opinion. Now it will be noticed that 
Cl. (d) of the new S. 48.C is expressed 
somewhat differently from Gl. (b) of the 
old 8. 49. S. 49 did not prescribe that 
the notice should be a notice for any 
given period; as long as it was a notice to 
quit, and whether it specified any period 
or not, the landlord would be entitled at 
the end of the following agricultural 
year to eject the tenant, but in no cir- 
cumstances could the tenant be ejected 
jbefore that time. A complete failure to 
jspecify the period within which the 
under-raiyat was required to quit did 
not make the notice Mohendra v. 
Biswanath (10), Naliarullah v. Madan 
Gazi (ll), Dioarka Nath v. Eani 
Dassi (12), Harifullah v. Binode (13), 
Puma V. Ali Mahammad (14) and Chandi 
Charan v. Somla Bili (IS). It seems to 
me that the new Act cannot safely be in- 
terpreted in the same way. What the 
landlord has now to give is one year's 
notice expiring at the end of the agricul- 
tural year. It is more than probable 
that many notices were given in the 
course of 1928 which would not be held 
to be good notice under the new law. The 
clause having been re-drafted, I do not 
think that in the absence of express 
provision, we can hold that after Febru- 
ary 1929 no under-raiyat is to be ejected 
on the ground of notice to quit unless 
he has had the notice which the new Act 
requires. If the new provision as to 
notice had been exactly the same as the 
old, it may well be that a different view 
could be taken; it may well be also that 
the case of a written lease for a* definite 
term d&piring after the commencement 
of the new Act, that is, the case con- 
templated by the old S. 49, Cl. (al and 
new S. 48, Gl. (c) will require to be de- 
cided upon other lines. On this point I 
desire to say that when that question 
comes up for decision, I am not, as at 

10. (190?) 29 Oal S8l=6 OWN 183. 

11. (1897) 1 C W N 133. • 

13. (1901) 38 Cal 808. 

13. (1913) 19 1 0 657, ■ 

14. A I R 1921 Cal 520=701 G 999. 

;L5. A J B 1918 Cal 917=44 1 C 254. 
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present advised, prepared to say that 
the reasoning of Hitter, J., in the pre- 
sent case wUl conclude the matter. I am 
of opinion however that in the case be-| 
fore us, whatever be the form of the 
notice which was actually given by the 
plaintiff to the defendant, the amending. 
Act does not affect the rights of the 
parties and I would therefore agree with 
Hitter, J., in bis conclusion and in the 
order which he proposes to make. I proJ 
pose that the costs of the hearing before 
us be made costs in the appeal. Hearing 
fee three gold mohurs. « 

Pearson, J, — I agree. 

Muherji, J. — I agree. 

K.S. Appeal allowed. 
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Rankin, 0. J. and Muker.v, J. 
Assam Bengal By. Co., Ltd. — Appel- 
lants. 

v. 

Hari Mohun Pal and others — Respon- 
dents. 

Letters Patent Appeal No. 25 of 1932, 
Decided on 13th March 1933, from judg- 
ment of Patterson, J., in Appeal No. 017 
of 1930, D/- 8th July 1932. 

Registration Act (1908), S. 49 — Unregis- 
tered lease can be referred to for collateral 
purpose. 

Where the terms of a lease are incorporated in 
a letter by reference to the earlier lease-deed and 
if the new lease is a fresh lease altop, ether, the 
old one, oven though unregistered can be referred 
to for a collateral purpose, for example, to show 
that the new arrangement was subject to same 
period of notice as the old. [P 441 C 1] 

D. L. Kastgir and Sudhir K^tmar 
Kdstagir—toT Appellants. 

Upendra Kumar Boy — for Respon- 
dents. 

Banking C. J . — Dinanath, father of 
the defendants held the land in suit on 
what I will assume to be a lease. He 
held it under an instrument dated lltb 
September 1919 which was not regis- 
tered though it purported to be for a 
period of ten years (subject to threer 
months’ notice on either side) from 14th 
July 1917. Dinanath died in November 
1918 and the defendants as his heirs 
continued his possession. On 7th De- 
cember 1926 the defendants applied for 
a temporary lease and offered to pay in 
advance the annual rent to be fixed by 
the agent. They deposited Rs. 25, as 
advance rent with their proposal form 
as well as Bs. 10, for stamps for Jheir 
new agreement. Their proposal form 
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made do reference to the lease of Dina- 
nath. On Ist April 1927, that is before 
the original term of Dinanath had ex- 
pired, they received from the plaintiffs a 
letter saying: 

**the lease granted to your father Dinanath Pal 
which was subsequently cancelled has again been 
given to you at an annual rent of Rs. 26 for ten 
years.” 

It may be doubted whether this was 
in strictness an acceptance of the defen- 
dant's proposal, but 1 will assume that 
it was an acceptance and not a new offer. 
On 18th June 1927 the plaintiffs sent to 
defendants a bill for rent from l9th May 
1927 to 31st March 1928 at the rate of 
Ha. 125 per annum giving credit for 
Rs. 25 as paid in December 1926. The 
defendants refused to pay rent at this 
rate and on 8th Septernhor 1927 the 
plaintiffs gave notice to quit at the end 
of three months’ from the last day, Sep- 
tember 1927. The Tmtice recites that the 
defendants are in occupation as heirs of 
Dinanath and purports to terminate his 
'license.” 

The letter of 1st April 1927 was put 
in evidence by the defendants. If it can 
jbe received as evidence of a fresh ten- 
iancy, the quostion arises wliother the 
jterms of Dinanath’s lease can be referred 
jto to show that the new arrangement 
was subject to three months’ notice. 

I am of opinion that they can and that 
’want of registration of the original lease 
does not prevent this. The 'terms are 
incorporated in the letter by reference 
|to the earlier document and if the new 
|leas 0 was a fresh lease altogether as de- 
fendants contend, the old one can be 
referred to for a collateral purpose. The 
defendant’s case before us is that they 
were not holding under the old lease at 
all, but under a new one. To lind the 
terms of the new one, so runs the argu- 
ment in this Court, we cannot look at 
the letter because it is not registered. 
The question is, can the defendants on 
this evidence, not as an abstract possi- 
bility, but on this evidence, prove a 
fresh tenancy without the letter? In my 
opinion they cannot. The proposal form 
by itself proves nothing. The repudiated 
bill of 18th June 1927 is against them. 
There is no proof that Bs. 25 was ac- 
cepted as a year’s rent under a new ten- 
ancy save the letter of 1st April 1927. 
That cannot be taken as proof of a new 
tenancy save upon terms which put the 


defendants out of Court. It is idle to 
say that" as proof of acceptaDoa of teat 
it is proof of a new tenancy contrary, ta 
its terms. 

I agree with the Subordinate Judge 
that the notice to quit is not on any 
view rendered invalid by reason of the- 
recital. If it be said that the plaintiffs 
cannot proceed on the terms of the origi- 
nal tenancy as to notice, because these 
are not proved for want of registration 
of the instrument of 11 tb September 
1919, the answer is that this argument 
was disclaimed before us by the defen- 
dant's advocate, and for good reason. 
The pleadings were badly drawn, but 
the original terms were not denied on 
the pleadings, nor were they questioned 
by the issues and they need not be proved 
now. I would allow the appeal with 
costs before us and before the learned 
Judge and restore the decree of the Sub- 
ordinate Judge. 

Mukerji, J . — I agree. 

K.S. Appeal allowed. 

A. I. R. 1933 Calcutta 441 

Rankin, C. J. and Mukerji, J. 

Panohanan Maity and Appel- 

lants. 

v. 

Friyanath Maity and others — Respon- 
dents. 

Letters Patent Appeals Nos. 15 to 19‘ 
of 1932, Decided on 2nd March 1933. 

Bengal Tenancy Act (1885}, S. 29— Re 
clamation lease to plaintiff for 40 years at 
progressive rent— Plaintiff settling lands on 
tenants for fixed rent— Contract by tenants 
to pay rents whenever increased by Govern- 
ment in addition to rent fixed— S. 29 does 
not debar plaintiff from claiming such- 
amount from tenants. 

Government gave a reclaiming lease to plain- 
tiff for 40 years on progressive rent. He settled', 
the land on tenants under kabuliyat whereby 
the tenants were to pay him a certain rent. It 
was also provided that whenever ho had to pay 
more rent to the Government, the tenants were, 
in addition to rent fixed, liable to pay such rent 
also. In a suit by the plaintiff for recovery of' 
sneh rent: 

Held : that S. 29 did not apply to the case, as* 
tbe claim of plaintiff was not in conflict witb^ 

Cl. (b) and as Cl. (c) did not prevent him from 
entering into a second contract, as ih this ease, 
to recover the lease amount. [P 443 C ij 

Sarai Chandra BasakanA Sarat Chan- 
dra Janah — for Appellants. 

Sarat Chandra Bose^ Santgsh Kumar 
Paul and Saroj Kumar Maity-^tor Res- 
pondents. 
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Bankin, C. J . — In this case the land- 
lord, plaintiff in the five rent suits, has 
appealed from the decision of my learned 
brother M. G. Ghose, J., sitting in second 
appeal. The lands in question are in 
the Sunderbans and it appears that in 
1900 the Government gave a reclaiming 
lease to the appellant for 40 years at a 
.progressive rent. It was to be rent free 
for 15 years, after 1915 and until 1920 
the landlord was to pay the Government 
2 .annas per bigha and from 1921 until 
•the end of the term 1910 the landlord 
was to pay the Government 4 annas per 
>bigha. Now, the landlord settled the 
land or part of the land which he had 
'Caken with the defendants among others 
in 1907 and as regards the five cases be- 
fore us in all those except the one with 
which Letters Patent Appeal No. 18 is 
^soncernad, there are kabuliyats. It ap- 
pears that the tenants may have been 
inducted before the date of the kabuliyats 
but the kabuliyats were taken. It is con- 
tended for the landlord that the moan- 
ing of Gl. 8 of the kabuliyat is that a 
certain amount in each case is to be paid, 
to begin with, as rent, and that the 
stipulation is that when the time comes 
and the landlord has to pay to Govern- 
ment 2 annas or 4 annas, *aa the case may 
be, the tenants will pay that in addition 
to the rent first mentioned. It is con- 
tended on the other hand by Mr. Bose 
for the respondents that the clause has 
no such moaning but that it is directed 
to possible events that might happen on 
the determination'of the landlord's lease, 
that is to say, after 1940. 

As regards that I am satisfied that the 
construction Which has been put upon 
this clause by all the Gourts is right and 
that the only reasonable meaning is that 
as and when the landlord becomes liable 
to pay the Government 2 annas or 4 
annas per bigha the proportionate 
amount shall be added to the amount of 
rent maiitioned above, the result being 
that the amount fixed in the kabuliyat is 
always to go to the landlord as profit. 
On that assumption the matter has been 
discussed and the question is whether 
the landlord can now claim to get an 
addition to the rent mentioned (in each 
case 4 annas per bigha) from the tenant. 
It is contended on the part of the 
tenants that S. 29, Bengal Tenancy Act, 
interferes with the contract and pre- 
vents the landlord from making this 
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claim and the first question which we 
have to consider is whether S. 29 applies 
in this case at all. Now, the facts are 
that at the date of the contracts for the 
tenancies these defendants were nob 
oooupanoy raiyats at all; that it was not 
until after 1912 that these lands were 
declared to be a village, and those 
tenants came to begin to acquire occu- 
pancy rights; and it was not until later, 
1925, when retrospective effect was given 
to what took place in 1912 that the date 
on which they can bo deemed to be occu- 
pancy raiyats was fixed as 1919. So 
that we may take the facts of this case 
to be that until 1919 these defendants 
were not occupancy raiyats but that by 
virtue of retrospective legislation they 
must now be treated as having been 
occupancy raiyats from 1910. It is clear 
enough therefore that S. 29 had no hear- 
ing upon the matter prior to 1919. In 
1916 therefore the contract for 2 annas 
more was a perfectly good contract so 
far as S. 29 is concerned and the amount 
piyable by the tenant under the contract 
was 2 annas in addition to the sum 
mentioned in the kabuliyat. Now to that 
two objections have been taken. First 
of all, it is said that in point of fact 
there is a dispute wlietlior 2 annas was 
exacted when it became duo in 1916. 
To that, it seems to mo, the obvious 
answer is that it does not matter whe- 
ther it was exacted or not. So far as 
the tenants who have given kabuliyats 
are concerned it became payable and it 
was the rent which they owed to the 
landlord in that year. 

The noxb point is this : There is a 
finding of fact from the final Court of 
fact that the extra two annas was exacted 
in 1916. The learned Judge in this 
Court has set aside that finding on the 
ground that it is contrary to the land- 
lord's own statement in his plaints, ho 
being under the impression that in these 
plaints or in some of them there is an 
express statement that the landlord did 
not receive this rent from the year 1916. 
We have had these plaints examined and 
it appears that the learned Judge was 
misinformed. In one case there is a 
clear and satisfactory statement, that is 
in Suit No. 655, that two annas was 
exacted at or about this time. In others 
there is no explicit statement to that 
effect because the pleader drafting the 
plaint goes straight to the later position 
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-when 4 annas beoame payable but in no 
•case is there anything in the body of the 
plaint to show that the amount of 2 
annas extra was not exacted in 1916. 
The result is that in 1916 the rent due 
'was 2 annas more than the lump sum 
and that was the position when in 1919 
these tenants became occupancy raiyats. 
Is there therefore any reason either 
under S. 29, Bengal Tenancy Act, or 
otherwise why in 1921 or thereabout the 
tenant should not be made liable to pay 
2 annas more, the landlord having to pay 
2 annas more to the Government ? Now 
the only clause in S. 29 which is said to 
bar this is Cl. (b) which prevents the 
rent being enhanced by contract by more 
than 2 annas in the rupee. If we take 
’the basis 'Of the rent as it existed in 1919 
and add ^2 annas per higha, it is clear 
jenougli that the limit put by Cl. (b) is 
not exceeded at all. In my judgment 
S. 29 has no application whatever to 
ithese cases. But assuming that it has 
(application to these cases as in 1919. 
the only clause which is called in aid of 
the defendants is 01. (b) and the claim 
of the landlord does not conflict with 
|01. (h). As logards Cl. (c) what tho 
statute deals witli is not a second con- 
|tract by an occupancy raiyat to enhance 
his rent. What it says is this : 

“ Tho rent fixed by the contract shall not be 
liable to cnh.anccmcnt during tho torm o£ 15 
years.” 

It does not prevent a man from mak- 
ing another contract but prevents tho 
[landlord from insisting upon any further 
lanhancemont. Tliat is tho meaning of 
tho clause. For these reasons I am of 
opinion that in tliose cases other than 
the Letters Patent appeal No. 18 the 
Letters Patent Appeals should bo allowed 
with costs and the decision of the 
learned Subordinate Judge restored. As 
regards Letters Patent Appeal No. 18 
the position is most unsatisfactory as it 
appears from the record. It appears that 
the plaintiff put forward a kabuliyat and 
gave some evidence to show that this 
kabuliyat wci.s entered into by the tenant 
or his predecessor. The Munsif how- 
ever was not apparently satisfied with 
that evidence though he does not men- 
tion the matter in his judgment but 
merely says that he is not satisfied that 
it is proved that this tenant paid the 
rent he is alleged to have paid in 1916. 
Uo does not seem to deal with the ques- 


tion at all beyond that. When the iiases 
came before the lower appeltate Court 
the lower appellate Court dealt with theru 
on the footing that it was admitted that 
all the five tenants”paid rents uuder kabu- 
liyats. As regards this matter we baye 
it farther that the tenant himself was 
called into the witness-box and he said 
that he paid rent at the rate of Bs. 6-2-5 
and this rent the Mnnsif decreed. It is 
just possible that there was some ad- 
mission before the lower appellate Court 
but if so it has not been properly re- 
corded. The learned-Judgeinthis Court, 
did not think it fit to send the case 
back. So in that view this Letters 
Patent appeal is dismissed with costs. 

Mukerji, J. — I agree. 

K.S, Appeal dismissed. 
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Mallik and Jack, JJ. 

Bankim Chandra Dutta and others— 
Appellants. 

V. 

Khagendra Nath Oanguli and others 
— Eespondents. 

Appeal No, 49 of 1933, Decided on 7th 
March 1933, from decree of Addl. Dist. 
Judge, Ilooghly, D/- 23rd November 
1932. 

(a) Bengal Municipal Act (1884),. S. 27^ 
Vacancy caused by resignation of chairman 
— Person who has so resigned is disqualified 
from bye-election. 

Section 27 clearly excludes the person whose 
resignation or removal caused the vacancy that 
is to bo filled up and that being so it is clearly 
a disqualifying section, disqualifying from the 
byc'clection tho person by v7hose resignation or 
removal tho vacancy was caused. [P 444 C 3] 

(b) Bengal Municipal Act (1884), Ss. 22 
and 27 — ” Elected or re-elected in S. 22 
means elected or re-elected except at bye- 
election under S. 27 — Interpretation of 
Statutes. 

It is a recognized rule of interpretation that 
the words of a statute should be so construed as 
would bring them in harmony with the other 
provisions of that statute, provided of course the 
interpretation does uo violence to the meaning 
of which they are naturally Euscoptiblc. The 
apparent inconsistenoy between Ss. 22 and^ 27 
can be removed if the term ‘‘elected” or “re- 
elected” is taken in a somewhat limited sense, in 
tho sense that it means “elected” or “re-elec- 
ted” except at a bye-election under S. 27. 

[F‘446 0ai 

(e) Bengal Municipal Act (1884), S. 27 
—Expression “another person” excludes per- 
son who has resigned. 

2 he expression “another person” In §. 27 ex- 
cludes the person whoso resignation or removal 
has caused the vacancy to be filled up. 

1[P 445 0 1] 
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(d) Bengal Municipal Act (1884), Buti- 
nese Rulee of Howrah Municipality, R. 34-B 

—Two poraont validly proposed and seconded 
as candidates for chairman's place— One of 
them disqualified under S. 27— Other candi- 
date cannot be deemed to be elected unless 
declared to be elected at meeting to be held 
subsequently. 

Two persons were validly proposed and, secon- 
ded as candidates for chairman's place at a bye- 
election. Objection was raised that lonoof them 
was disqualified as the vacancy had arisen owing 
to his own resignation. The meeting was ad- 
journed to a later date. In a suit filed before 
date of meeting to have the other candidate de- 
clared elected: 

Held: that he could not be declared to have 
been elected as the meeting was not yet 
over and as the objection raised was not dis- 
posed of and as the chairman had not declared 
him to bo elected: Jhon Pritchard v. Mayor 
Alderman and Ciiisens oj Borough, (1868) 13 
.1 C 241; Harford v. Linshey, (1890) IQ BQb2 
and King v. Bridge, 105 E R 29, Ref, 
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Amarendra Nath Bose, J atis Chandra 
Banerjee and Parimal Muklierjee — for 
Appellants. 

Manmatha Nath Boy, Surjya Kumar 
Aick, Aiul Chandra Gupta and Prem 
Banjan Boy ‘Choudhuri — for Respon- 
dents. 

Mallik, J. — This appeal arises out of a 
certain proceeding of the Municipality of 
Howrah, hold on 18th April 1932. One 
Mr. B. P. Pain who was the Chairman 
of the Municipality, resigned on 4th 
March 1932. His resignation was ac- 
oepted by the Local Government on the 
34th of that month. Thereafter, on 18th 
April 1933, there was a general meeting 
of all the commissioners for the purpose 
of electing a new Chairman in the 
vacancy caused by the resignation of 
Mr. Pain. At that meeting three com- 
missioners were proposed and seconded. 
They were Mr. B. 0. Dutt, Mr. B. P. 
Pain and S. N. Kar. Mr. S. N. Kar 
withdrew. A question was raised by one 
of the commissioners that Mr. Pain hav- 
ing resigned, was no longer eligible for 
being .j||a-elected in view of the provi- 
sions of S. 27, Bengal Municipal Act 
1884. After some discussions the pieet- 
ing was adjourned to 18th May 1932. 
Before the adjourned meeting could be 
held the plaintiffs who are eight of the 
commissioners, instituted a suit on 16th 
May 1932 against the remaining twenty- 
two commissioners, in the Court of the 
Munsif at Howrah for a declaration: (1) 
that. Mr. Fain who. was defendant 1 was 
not eligible for re-election in the vacancy 


caused by bis own resignation; (2) that 
Mr. B. C. Dutt plaintiff 1, should be de- 
clared to have been elected Chairman 
under S. 3^-B of the business rules of 
the Howrah Municipality; and (3) for 
an injunction restraining the defendants 
from putting forward Mr. Pain as a 
candidate for re-election as Chairman in 
that vacancy and from voting for him at 
any meeting for filling up that vacancy. 
The Court of first instance held that 
Mr. Pain was not eligible and it granted 
the injunction that was prayed for. It 
held also that Mr. Dutt, plaintiff 1 could: 
not be declared to have been duly elec- 
ted as Chairman. An appeal was taken 
before the District Judge against the 
decision of the Munsif on the second 
point and a cross-objection also was filed 
before him. The lower appellate Court 
reversed the decision of the trial Judge 
on the first point and held that Mr. Pain 
was eligible and made the consequential 
order that the meeting for re-election 
should go on. The learned District 
Judge agreed with the Munsif in the 
view that Mr. Dutt could not be declar- 
ed to liave been duly elected. Against 
this decision of the learned District 
Judge the plaintiffs have come up to this 
Court in second appeal. 

It appears that there was a certain 
amount of controversy in the lower ap- 
pellate Court over the relationship bet- 
ween kS. 23 (2) and S. 27, Bengal Muni- 
cipal Act, and the District Judge held, 
and in my opinion rightly held, that 
S. 23, sub-S. (2) is the real section which 
confers upon the commissioners the 
right to elect a Chairman either at an 
original election or at a bye-election, the 
latter being governed by the particular 
provisions of S. 27 of the Act. On be- 
half of the respondents it was said that 
S. 27 only lays down a procedure and is 
not a disqualifying section. There is no 
authority however for saying so. S. 27, 
as it stands, clearly excludes the person 
whose resignation or removal caused the 
vacancy that is to be filled up; and that 
being so, it is clearly a disqualifying sec- 
tion, disqualifying from the bye-electionj 
the person by whose resignation or re-1 
moval the vacancy was caused. Now^ 
S. 27 runs thus: 

any Commissioner, Chairman or Vice-Chair- 
man shall be unable to complete his full term of 
office or shall avail himself of leave granted 
under S. 26-B, the vacancy caused by his 
resignation, or removal, or death or absence 
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on leave, shall be fUled by the appointment or 
election as the case may be of another person . . 

The chief controversy between the 
parties is whether the expression “ano- 
cher person" that is to bo found in S. 27 
really excludes the person whose resig- 
nation or roniovalhas caused the vacancy 
to be filled up. The learned District 
Judge is of opinion that it does not; 
herein, in my opinion, he is clearly 
wrong. He thinks that the expression 
“another person” was put in by the 
legislature inadvertently without any 
realization of the inconsistency that it 
would, in view of S. 22, create, and in 
that view ho has practically thrown out 
the expression altogether from the 
statute. ‘This, in my opinion was a very 
violent thing to do, especially in view 
of the fact that by putting a certain in- 
terpretation a restricted meaning on one 
or two words in S. 22 of the Act from 
which the inconsistency arises, inconsis- 
tency may, as 1 will presently show, bo 
removed and the two sections may bo 
harmonized. S. 27 says that a Commis- 
sioner, Chairman or Vice-Chairman 
whose removal or resignation has caused 
the vacancy, can under no circumstances 
be olected at a bye-clootion. S. 22 says 
that a Commissioner (who I may observe 
at this stage, may become a commissioner 
either by appointment or election) who 
has been removed on certain grounds 
cannot be elected or ro-oloctod without 
the consent of the Ijocal Government, 
implying thereby that there would be 
no bar to his election or re-election when 
the consent of the Local Government is 
obtained. 

This is not quite consistent with S. 27, 
at least so far as it relates to a Commis- 
sioner. But this inconsistency can, in 
|my opinion, be removed if the term “elec- 
ted” or “re-eleoted" is taken in a some- 
what limited sense, in the sense that it 
means “elected” or “re-elected” except 
,at a bye-election under S. 27. It is a 
recognized rule of interpretation that 
the words of a statute should 'be so oon- 
jstrued as would bring them in harmony 
with the other provisions of that statute 
provided of oourse the interpretation 
does no violeuoe to the meaning of which 
they are naturally susceptible. To 
put only a narrow and limited meaning 
to a word and to interpret the .words 
“elected** or “ re elected ** in S. 22 as 


meaning elected or re-elected except at 
a bye-election, would not, in my 
be doing any such violence. In tbie 
connexion, namely, what the true inter* 
pretation of the words “elected*';Or “re- 
elected” in S. 22 is, it is significant that 
the expression “at any time,*' which was 
to be found in the old B. 22, was deleted 
when that section was amended by the 
legislature in 1894. I would therefore 
hold, disagreeing with the learned Addi- 
tional District Judge, that the expres-; 
sion “another person” in S. 27 of the; 
Act has its ordinary grammatical mean- 
ing, that it would operate as a bar 
against Mr. Pain and that Mr. Pain is 
not eligible for election at the bye-elec-l 
tion to fill up the vacancy caused by bis’ 
own resignation. 

As regards the second point in the 
case, viz., whether Mr. Dutt should have 
been declared to have been duly .elected 
as Ghairmau at that meeting of I8th 
April 1932, a point which was found 
against the plaintiffs by both the Courts 
below, it is necessary to consider B. 34.B 
of the Buies of Business of the Howrah 
Municipality. The relevant portion of 
the Buie runs thus: 

If ouly one candidate for tbo office of Chair- 
man is properly proposed and seconded the 
President shall declare such candidate to be 
elected.*’ 

On behalf of the appellants it was con- 
tended that as Mr. Pain was not eli- 
giblo, the President of the meeting had 
before him only one candid ate for the office 
of Chairman and as that one candidate 
was Mr. Dutt, the President should have 
declared him to have been duly elected., 
This contention, in my opinion, is not! 
of much substance and in my opinion it! 
should fail and that on more than onej 
ground. In the first place it is to be 
observed that the meeting of the ISth 
was not brought to a completion and in- 
stead of being completed it was ad- 
journed to 18th May. Then it cannot 
be said that the President in the pre- 
sent case had before him only one oandi. 
date properly proposed and seconded. 
Both Mr. Pain and Mr. Dutt had been 
proposed and seconded according to the 
provisions of the first portion pf B. 34.B 
and the proposing and seconding of both 
of them were therefore perf^tly valid 
in form and therefore proper : . John 
Pritchard v. Mayor, Alderman and Ciit- 
jsens of Borough (1), Harford v, Linskey 
1. (188t) 18 A Ciiir ^ ‘ 
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(2) and The King v. Bridge (3). The se- 
cond prayer of the plaintiffs was there- 
fore, in my opinion, rightly refused. 

Then as regards the injunction, the 
trial Judge granted the prayer restrain- 
ing the defendants from putting forward 
Mr. Pain as a candidate for re-election 
as Chairman, from voting for him at any 
meeting for filling up the vacancy caused 
by Mr. Pain's resignation. In view of 
what I have held on the first point in 
the case, the injunction was, in my judg- 
ment, perfectly justified. The result 
therefore is that the appeal will be al- 
lowed in part and the decree of the 
Court of first instance restored. In view 
of the nature of the case'and the circum- 
stances the parties will bear their own 
costs throughout. 

J ack^ J , — This appeal has arisen out 
cf a suit by Mr. B. C. Dutt and seven 
others, Commissioners of Howrah Muni- 
cipality for a declaration (1st) that Mr. 
B. P. Pain who has resigned his Chair- 
manship of the Municipality is not 
eligible for re-election to fill up the 
vacancy caused by his resignation ; 
(2nd) that Mr. Dutt should be deemed 
to have been duly elected Chairman at 
the meeting held on 18tb April 1932, 
and (3rd} for a permanent injunction 
restraining the defendants from putting 
forward Mr. Pain as a candidate for re- 
election as Chairman. 

The Court of first instance held that the 
plaintiffs were entitled to the declara- 
tion that Mr. Pain was ineligible for re- 
election as Chairman and that they were 
entitled to the injunction asked for, but 
that they were not entitled to a declara- 
tion that Mr. Dutt had been duly elec- 
ted. The lower appellate Court dis- 
missed the suit entirely. The principal 
question in issue depends on the inter- 
pretation of S. 27,^engal Municipal Act, 
which is as follows : 

** If any CommisBioner, GhaimfUn or Vice- 
ChairiAan shall be unable to complete his full 
term of office, or shall avail himself of leave 
granted under S. 26-B, the vacancy caused by 
his resignation, or removal or death ox absence 
on leave shall be filled by the appointment or 
election, as the case may be, of another person; 

II 

The defendants contend that this sec- 
tion only relates to procedure and that 
under S. 23 (2) of the Act, it is open t o 

2. (1899) 1 Q B 8523=68 L JQB 6993=15 

T L R 306s=63 J P 203=47. W B 053=80 

L T 417. 

3. 105 £ B 29. 


the Commissioners to elect anyone in 
the vacancy and they are not de- 
barred from^re-electing the ex-Cbairman. 
S. 23 (2) is as follows : 

" The Commissioners of every municipality! 
the name of 'which is not included in the said 
schedule, shall at a meeting, elect one of their 
members to be Chairman, or may, whenever a 
vacancy occurs, at a meeting attended by not 
less than two- thirds of the Commissioners, re- 
quest the Local Government to appoint a Chair- 
man, and such a Chairman shall be appointed 
by name.'* 

Beading these two sections together ib 
is clear that between them they provide 
the means of filling up vacancies. When 
a vacancy occurs the Commissioners may 
act under the second part of S. 23 (2) and 
request the Local Government to fill up 
the vacancy or they may proceed under 
S. 27 to elect a Chairman jio fill the 
vacancy, and in the latter case it is open 
to them to elect another porson to fill 
the vacancy. The first part of S. 23 (2) 
has obviously nothing to do with filling 
up vacancies. There is no ambiguity 
whatsoever in the wording of these sec- 
tions and where the meaning of a Sta- 
tute is plain its w^ording cannot be al- 
tered on the conjecture that tlie legisla- 
ture must have meant something elso 
unless the adoption of the plain mean- 
ing would lead to an absurdity or mani- 
fest inconsistency. It is contended that 
S. 27 as it stands is inconsistent 
with S. 22 inasmuch as under the latter 
section an appointed or elected Commis- 
sioner who has been removed is eligible 
with the sanction of the Local Govern- 
ment for election or re-election, but un- 
der S. 27 he is not so eligible. S. 27 
hovjever does not make him ineligible 
but only prevents his re-election for the 
remainder of that term of office to fill 
up the vacancy. There is therefore no 
inconsistency in the two sections for "re- 
elected " in S. 22 does not necessarily 
means elected in a vacancy, the words 
“ elected ” or " re-elected " correspond- 
ing to appointed " or *' elected " in 
S. 19. There being no inconsistency 
between S. 22 and S. 27 there is no pos- 
sible excuse for altering the plain mean- 
ing of the Statute in S. 27. 

The legislature obviously made no pro- 
visions for the case of a Chairman who 
resigned and immediately afterwards 
sought re-election ; possibly the inten- 
tion was to discourage this practice, but 
it is useless to conjecture why he waa 
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made ineligible for re-election for that 
term of office. If be merely changed his 
mind and wanted to continue as Chair- 
man the simple way was to withdraw 
his resignation. The plaintiffs are there- 
fore entitled to the declaration that Mr. 
Fain is ineligible for re-election. They 
are obviously not entitled to a declara- 
tion that Mr. Dutt has been duly elected 
under S. 34-B of the Municipal Buies on 
the ground that no other candidate was 
properly proposed and seconded. Ad- 
mittedly the meeting adjourned with- 
out the President of the meeting pro- 
nouncing anyone duly elected because 
he did not definitely decide the objec- 
tion to Mr. Pain's candidaturei the meet- 
ing being adjourned at that stage to let 
the Commissioners who voted for Mr. 
Pain, reconsider their position in view 
of the opinion of the Advocate-General 
that Mr. Pain was ineligible. When the 
meeting is resumed it should bo open to 
the electors to put forward if they 
choose another candidate instead of Mr. 
Pain upon which there must be a fresh 
election. This they are entitled to do 
since they wore not informed before the 
election that Mr. Pain was ineligible. 
As to the injunction it follows that the 
plaintiifs are entitled to the injunction 
asked for. The appeal is allowed in 
part and the decree of the Munsif is res- 
tored. The parties to bear their own 
costs throughout. 

K.S, Appeal partly alloived. 
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Panckiudgk and Pattkrson, JJ. 

Fanindra Kumar Das — Complainant 
— Petitioner 

V. 

Bahat Bux Choudhury, and others^- 
Accused— Opposite Parties. 

Criminal Revn. No. 737 'of 1932, De- 
cided on 13th March 1933. 

Criminal P. C. (1898), S. 202— Complaint 
referred to Magistrate for inquiry— Magis- 
trate can examine person complained against 
but not permit him to be represented by law- 
yer and dismiss complaint after hearing 
argument. 

A Magistrate to whom a complaint was referred 
for inquiry examined the accused and two other 
witnesses. The accused was permitted to be 
represented by a lawyer and after hearing the 
argument the Magistrate dismissed the com- 
plaint. 

Held: that though the Magistrate did not act 
illegally in examining the accused, and wit- 
nesses, he was not justified in allowing the ac- 
cused to be represented by lawyer and hearing 


arguments, that the complainant was entitled 
to cross-examine the witnesses in la fortnal trial 
and that the order of dismissal should be set- 
aside: AIR 1928 Bom 290 ; iO Oal 444 ; 86 1 C 
828 and AIR 1923 Cal 198, Ref. IF 448 C 2} 

J . C. Oupta, Hira Lai Ganguly, Bha^ 
giraih Chandra Das, Hari Das Gupta 
and Jnananatk Borah— 'for Petitioner, 

Khundkar and Anilendta Chandta 
Boy Choudhury — for the Crown. 

Panokridge, J.— This Rule was issued 
on 15th August 1932 and calls on the- 
District Magistrate of Midhapore and 
the opposite parties to show cause why 
the order of the Additional Distdot 
Magistrate dated Idth June 1982, dis- 
missing the petitioner s complaint under 
S. 203, Criminal P. C., should not be set 
aside. The opposite parties are descri- 
bed as: 

“Rehat Bux Chondhury, Sub-Inspeotor of 
Police, and Sheikh Kalu, Police Constable, and 
two other Police Constablesof Midnaporo Thana.*^ 

On 30th April 1932 Mr. Douglas, the 
District Magistrate was assaBsinated at 
Midnapore. At about 11 p. m. that 
night the petitioner who describes him- 
self as a ''home internee" was arrested 
and taken to the Midnapore Thana, It 
is admitted that he was then to all ap- 
poarance in good health. He was pro- 
duced before a Deputy Magistrate on 
Ist May, and on 2Dd May remanded by 
the Additional District Magistrate to 
police custody until 6th May. Later in 
the evening of 3rd May the Civil 
Surgeon, Captain Drummond, was sum- 
moned to the thana to attend the 
petitioner. He found the petitioner in 
a .hysterical condition and exhausted. 
There were also some bruises visible on 
his person. They were not severe nor 
did they require treatment, but accord- 
ing to Captain Drummond they must 
have been due to some sort of violence. 
The petitioner on that occasion made no 
complaint against the police. The next 
morning, 4th May, Captain Drummond 
saw the petitioner again and found him . 
suffering from fever. At G p. m. the 
petitioner was removed to hospital 
where he developed pneumonia. He was 
discharged from hospital on 21st May 
1932. On that day he filed a" written 
petition of complaint in Bengali and was 
examined in support of it on solemn 
affirmation. He stated' that he was 
severely beaten at the thana on the 
evening of 3rd May by * one Daroga 
known as Choudhury Sabeb and three 
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Sepahis." The Additional District Ma- 
gistrate referred the complaint under 
S. 202, Criminal P. C., to the Sub-divi- 
sional OflScer for inquiry and repoift. For 
reasons that are not material the in- 
•quiry was eventually held by Mr. Islam, 
Deputy Magistrate, who submitted bis 
report on 27th May. On 13th June the 
Additional District Magistrate dismissed 
the petitioner's complaint under S. 203, 
Criminal P. C. On 25tb June 1932 the 
Sessions Judge of Midnapore refused to 
interfere with the order of dismissal. 

The first ground on which the Buie has 
been issued is that the Deputy Magis- 
trate acted illegally in examining the 
first accused and the police witnesses in 
the absence of the petitioner and his 
lawyers and in calling for a report from 
the Superintendent of Police. Mr. Islam’s 
report shows that on 25th May he exa- 
mined Bbupendra Nath Banerjee, the 
officer in charge of the Midnapore Police 
Station, Behat Bux Choudhury, the 
Sub-Inspector of Police, Narayangarh, 
and Kiran Gharan Baba, Circle Inspec- 
tor. It is said that Bahat Bux Ghou- 
dhury was examined on solemn affirma- 
tion but this is denied, I think rightly, 
by the opposite parties. The story told 
by these deponents was that Rabat Bux 
Choudhury was in Midnapore by chance 
on 3rd May. Bbupendra Nath Banerjee 
asked him to assist in the investigation • 
into the murder of Mr. Douglas by exa- 
mining the petitioner. Bahat Bux Chou- 
dhury consented, but while he was ques- 
tioning the ijetitioner the latter became 
violent and hysterical and assaulted 
Bahat Bux, who called to the constables 
to secure the petitioner. This was done 
but the petitioner’s struggles were so 
violent that he sustained injuries. Ice 
was sent for, and the Circle Inspector 
-communicated with the Superintendent 
of Police, Mr. Evans, who saw the peti- 
tioner in the company of the Civil Sur- 
•geon. ^Tbe procedure adopted by the 
Magistrate has been vigorously criticized 
by learned counsel for the petitioned. We 
have been referred to Baidya Nath Singh 
V. Musi^ratt (1), Bhim Lai Sah v. Em» 
^eror (2), Balai Lai Mukherjee v. Pasu- 
•pati Chatter jee (S) and Chandi Charan 
Mitra v. Manindra Chandra Boy (4). It 

1. (1887) U Cal 141. 

2. (1913) 40 Cal 444=^18 I C 34fi=ri4 Cr L J 57. 

S. (1917) 17 Or L J 896=85 1 0 828. 

i4. AIB 1923 Cal 198=721 C 178=24 Cfhl 883. 


is suggested that a Magistrate to whom 
a complaint is referred for inquiry acts; 
illegally if be examines or questions the 
person complained against. I cannot 
agree with this; no such limitation is 
suggested in the language of the section 
and I see no reason to dissent from the 
view expressed in In re Virbhan BhaQaji\ 
(5) that such a procedure is not illegal. i 
It appears to me that to prevent the 
Magistrate from questioning the person 
complained against, at any rate for the 
purpose of ascertaining what is the 
answer to the charge, if he has one, 
would be in many cases to render the 
inquiry futile. It is easy to imagine 
oases where information that the accused 
alone can furnish will conclusively prove 
the falsity of the complaint. 

But to hold this is not to hold,.that it 
is right for a Magistrate to examine the 
accused and then after argument tc 
make up his mind which of two rival 
stories he will accept. I consider 
that although the Magistrate was justi- 
fied in examining the three i^olice wit- 
nesses including the first accused, lie 
was wrong in permitting the accused to 
be represented by lawyers and to argue 
that the complaint should be dismissed. 
This seems to me to be precisely the' 
course that has been condemned in Bhim 
Lai SJia v. Emperor (2), Balai Lai v. 
Pasupati Chatterjee (3) and Chandi 
Charan v. Manindra Chandra (4), In 
my opinion the petitioner may justly 
urge that he is entitled to test the ovi- 
donee of the two police witnesses, other 
than the first accused, by cvosb examina- 
tion, and this he can only do satisfacto- 
rily in a formal trial. 

The Additional District Magistrate 
states in his order that he leaves out of 
his consideration the evidence of the 
three witnesses to whom I have referred. 
He however, as*' appears from the order 
sheet, permitted a lawyer to address 
arguments to him on the accused's be- 
half. The Additional District Magis- 
trate states that the case depends on 
the uncorroborated statement of the 
complainant himself. This is true if by 
that is meant that the complainant is not 
in a position to produce any eyewitness 
in support of his story. But the case is 
one in which from its nature the pro- 
duotion of an eyewitness is no t to be 

5. AIB 1923 Bom 200 = 112 I C 63=:29 .Gc L J 
975=52 Bom 448. 
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expected. The failure of the petitioner 
to name his assailants at an early stage 
seems significant to the Magistrate. In 
my opinion little importance should be 
attached to this, for it is admitted that 
it y/a,B on the orders of the first accused 
that the constables forcibly restrained 
the petitioner. Moreover I do not un- 
derstand that it is denied that Sheikh 
Kalu was one of those constables. In 
the proceedings strong comment is very 
properly made on the fact that neither 
on 3rd May nor 4th May did the peti- 
tioner complain of maltreatment to the 
Superintendent of Police or to the Civil 
Surgeon. This is an aspect of the mat- 
tor that demands the most careful con- 
sideration, but in my judgment the 
X>etitioner should bo given an opportuni- 
ty of mpeting this point and he vrill 
have such an opportunity if cross exa- 
mined in Court. I do not consicloc that 
without any explanation on his part 
his conduct in this respect so clearly de- 
monstrates the falsity of his complaint 
that he should ho refused process. For 
the reasons [ have given I hold that the 
order of dismissal complained against 
should bo sat aside and a further inquiry 
directed into the petitioner's complaint. 

The Rule is made absolute. It is de- 
sirable that the inquiry should be held 
by some Magistrate who has not yet 
been concerned with the case. 

Patterson, J , — 1 agree. 

1\,S. Ui{/& 
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C. C. Ghosk and S, K. Ghosjs;, dj. 

Jotindra Nath Boy Chowdhury — De- 
fendant — Appellant. 

V. 

Baj Lakshmi Debi — PlaintilT — Res- 
pondent. 

Appeal No. 254 of 1930, Decided on 
5th December 1932, against decree of 
Sub-Judge, Third Court, 24-Pargannas, 
D/. 30th August 1930. 

(a) Practice — Effect of finding! of fact of 
trial Court ihould not be minimized. 

The High Court should not in any way over' 
look or minimi/^e the effect of the findings of the 
Court of first instance which has an opportunity 
of seeing witnesses for itself. IP 452 C X] 

(b) Will — Onu! of proof is on party pro- 
pounding will. 

Where a will is propounded the onus probandl 
is on the party who propounds the will. It is hr 
him to show that it is the act of the testator. 

C? 452 C X] 


(c) Will— Non-existence of will al lime of 
death of testator Presumption is that it is 
revoked. 

If a will is not in existence on the date of the 
testator*! death, the ordinary prime laoie pre- 
sumption is that it was destroyed by the testator 
with intention to revoke. This presumption fs 
one which is always rebuttable by the prodnc; 
tion of further and other evidence. [P 452 0 2] 

(d) Will — Mental capacity of testator at 
time of execution of will challenged X>uty 
of Court indicated. 

Where the mental capacity of the testator is 
challenged by evidence to the effect that it is 
very doubtful whether the testator's state of mind 
at the time of the execution was such that he 
could have “duly executed" the will in question, 
the Court must be satisfied before granting pro- 
bate that the testator was of sound disposing 
mind and did know and approve the contents of 
the will. (P452 0 2] 

❖ (e) Will — “Due execution" — Mode of 
proof — At least one attesting witness should 
be produced. 

Ordinarily a party propounding a will is hound 
to csll one at least of the attesting witnesses if he 
can be produced. But if such witness fails to prove 
due execution the propounder is bound to call 
the other attesting witness or witneaso.s although 
the propounder may know that the other witness 
or witnesses are adversely disposed to the pro- 
pounded He is not under any obligation to 
prove the execution by calling all the attesting 
witnesses. [P 452 C 2] 

^ (f) Will— Granting of probate— Duty of 
Court stated. 

The Court must be sati.sfiod that the testator 
knew and approved of the contents of the will 
at the time he signed the same, and if the circum- 
stances be as excite one’s suspicion, the fact of 
“duo execution" of the will by the tO'^tator is 
suCOcient to prove that be knew and approved of 
its contents. But this last proposition is subject 
to qualification, namely, that although the 
testator did know and approve of the contents 
of the will, the will may yet be refused probate 
if it be proved that any fraud or “undue in- 
fiueuco" had been practised or exercised on the 
testator in obtaining the execution of the will. 
Further a will produced by a party who is bene- 
litod by it is not void, but this circumstance 
forms a just ground of suspicion against the 
document and calls upon the Court to bo vigilant 
and jealous, and unless clear and satisfactory 
proof bo given that the will contains the real* 
intentions of the testator such will will not be 
admitted to probate. [P 453 C Ij 

4c (g) Will — Construction — Will is not to 
be presumed a forgery primarily from con- 
sideration of its contents. 

In con.sidoriug whether a will should be ad- 
mitted to probate or not it is of the very first 
importance to remember at all times and always 
that a will U not to be presumed a forgery pri- 
marily from a con.sidoration of its contents, nor 
is it permissible to hold that the contents of the 
will are so extraordinary that the Court may 
safely allow that circumstance to Q'^d^^balance 
the direct or positive eviden^ as regards the oze- 
oution of the will. Indeed it is not perxnissiblo 
for the Court to do what Courts are dfteu Invited 
to do on behalf of objectors, namely, to make up 
their minds abont the iniquitous character of , 
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the contents of a will and then to look at the 
positive or direct ovidooce in favour of the 
execution of the will from that standpoint. 

LP 464 C 1. 2] 

Sarat Chandra Boy Chawdhury, Kali 
Kinkar Chahravarty, Badhika Charan 
Chatterjeet Badhabinode Pal anc] Prem 
Banjan Boy Choivdhuri — for Appellant. 

Bashindra Nath Sarkar and Narayan 
Chandra Ear — for Respondent. 

C. 0. Ohose, J, — This is an appeal 
against the judgment and decree of the 
learned Subordinate Judge, Third Court, 
24-FargannaB, dated 30th August 1930, 
by which he granted probate of the will 
of one Jogendra Nath Roy Ghowdhury 
of Behala. The will is dated 23rd April 
1910. The testator died on 17th August 
1928. The application for probate was 
filed by his widow Sm. Hajlakshmi Duvi 
in Court on 22nd April 1929. The will 
in question is a registered will and it 
appears from the Sub-Registrar’s en- 
dorsement that it was registered on the 
day of its execution. It appears that 
the testator had been married four times 
and the present applicant Sm. Raj- 
lakshmi Debi was bis fourth wife. The 
other wives of the testator had all died 
before the testator^s marriage with Raj- 
lakshmi. But there was a son by the 
third wife, named Jatindra Nath Roy 
Ghowdhury. This last named person is 
the present objector in these proceed- 
ings. 

In the said will the testator stated 
that Jatindra had been residing as a 
member of the family of bis younger 
brother Rajendra Nath Roy Ghowdhury 
and had throughout been disobedient 
and had not given him any satisfaction 
whatsoever by his conduct. The testator 
however thought it proper to bequeath to 
Jatindra one-half of his share in the 
ancestral ejmali dwelling house includ- 
ing tanks, etc., as also the entirety of 
his interest in a joint garden 'known as 
Ranir«BBgan and all his interest and 
share in all other ancestral immovable 
property except Mouzah Eandberiah 
being Touzi No. 847 in the Collectorate 
of 24.FargannaB. As regards his wife, 
Bm. Rajlakshmi Devi, the testator stated 
that she had been living with him and 
bad been nursing him and that she was 
the proper person to be appointed exe- 
cutrix under bis will and to be allowed 
to remain in charge after his death of 
all hit properties except those given to 


the son and the sister’s sons menticfned 
in para. 2 of his will. The executrix i^raa 
empowered to sell a portion of the sdlf- 
acquired properties of the deceased for 
the purposes of paying off certain debta 
if the amount of the debts could not bo' 
paid off from the income of the self- 
acquired properties and was further em- 
powered to redeem certain pledged orna- 
ments by paying off the amount of money 
raised on pledge. Various other direc- 
tions were given such as that the debt 
to the mother-in-law of the deceased 
should be paid off, that there should be- 
a payment of a sum of Rs. 100 to the* 
paternal Guru or spiritual guide and a 
sum of Rs. 50 to the priest and so on. 
The executrix was also to pay a sum oi 
Rs. 10 a year for the worship of the 
family idol during the turns of worship 
of the deceased and the said sum was to 
be made over to the sister’s sons Brojen- 
*dra Nath Mukhopadhaya and Narendra 
Nath Mukhopadhaya for the woraliip of 
the idols, and if the latter failed to wor- 
ship then the money was to be utilized 
in the best way possible by the exe- 
cutrix. 

It appeared further from the terms of 
the will that the testator had been 
helped considerably in his family affairs 
by bis brother-in-law Ilariclas Bando- 
padbaya. Haridas had died leaving an 
unmarried daughter who was placed in 
charge of the testator and the testator 
thought it proper to make provision for 
the marriage of the girl by allotting a 
sum of Rs. 1,000 for the expenses of her 
marriage. It also appeared that the 
testator wanted to establish the idol 
Siva in a temple and directions were 
given to the executrix in that behalf, 
the temple to be created in a house pur- 
chased by him and all expenses of the 
worship were to be defrayed from the 
income of the properties that would re- 
main after defraying the expenses men- 
tioned in the earlier portion of the will. 
He further gave directions that the said 
income was to be treated as debutter 
and was to be spent for the worship of 
the idol Siva, the executrix being the 
first shebait. The executrix was given 
power as shebait to nominate her suc- 
cessor from bis sister’s sons or sapindaa 
or from bis descendants provided that 
the successors was considered to. be ^ 
religious person. 
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On this present application for probate 
being made the objector Jatindra Nath 
Boy Chowdhnry put in a petition of ob- 
jection and thereupon the suit became a 
contentious one. Jatindra objected to 
the grant of the probate on the ground 
that the will was an inoihcious and un- 
natural one as the bulk of the properties 
had been given to the wife of the de- 
ceased » the objector being given only a 
nominal share in tho properties left by 
the testator and that the circumstances 
relating to the execution of the will were 
such that a probate Court could not but 
look upon the will with very considerable 
suspicion. It was further contended that 
at the time of the execution of the will 
the deceased was not in a sound disposing 
mind and had no capacity whatsoever to 
understand the extent of his properties 
and the nature of tho claims of those 
who were near and dear ones upon his 
bounty. Jatindra further contended that 
he was practically excluded from all 
participation in tho keneiits of the pro- 
perties belonging to the testator and 
that was because the testator sudered 
from mental disorders from and after 
190") and that he was so seriously ill in 
1910 at the time when the will was 
alleged to have been executed or shortly 
before that date, that he could not under, 
stand anything and ho could not exor- 
cise his free and unfettered judgment in 
making a testamentary disposition of 
his properties. 

The learned Judge had all the witnesses 
before him and after a very careful in- 
quiry ho came to the conclusion that tho 
will could not be described to be an in- 
officious and unnatural will and that if 
one examined the provisions of the will 
carefully it was impossible to say that 
the terms of the will were such as must 
necessarily excite suspicion. The learned 
Judge came to the conclusion that the 
applicant for probate bad shown con- 
clusively that the testator was in a sound 
disposing mind at the date of the execu- 
tion of the will and that such execution 
was made with full understanding of 
what he was doing. The trial Judge’s 
findings on the specific points raised 
before him were as follows. (After 
giving the findings of the trial Judge, 
the judgment proceeded.) In the end 
the trial Judge granted as has been indi- 
Gated above probate of the said will. 

Now at the bearing of the appeal 


before us the learned advocate Mr. Sarat 
Chandra Roy Ohowdhury, who Appeared 
on behalf of the objector made it quite 
clear that he did not propose to argtt& 
before us that the will had been exe« 
cuted under "undue influence” exercised 
by Sm. Bajlakahmi Debi although such 
question bad been raised in the Court 
below. But Mr. Bai Chowdhuri’s main 
contentions were that the will had been- 
propounded under the circumstances of 
such grave suspicion that probate thete- 
of should not and could not be granted. 
It was argued that it had not been esta- 
bliahod affirmatively that there was any 
bad feeling between the father and tho 
eon and there was no reason whatsoever 
why the objector should have been treated; 
by the father in the way in which he 
had been done. It was also argued that 
the Sub.Begistrar who registered the 
will had not been called. 

In Mr. Bai Choudhuri’s snbmissioD 
there was therefore no evidence worth 
the name for the purpose of establishing, 
what was the state or physical condition 
of the testator at the time when the will 
was registered. It was also argued that 
as during the said long period of 18 ^^ears 
there had been several changes as regards 
the financial condition of the testator or 
as regards the properties which belongedi 
to the testator it was reasonable to as- 
sume that if the testator had knowingly 
executed the will or had at any time 
since the date of the execution of the 
will been made aware that a will had 
been executed be would certainly have 
altered the provisions of his will. In 
support of this last argument reliance 
was placed on the fact that the testator 
during this long period of 18 years had 
not taken any steps whatsoever towards^ 
the establishment of the deity mentioned 
in his will nor had he taken any steps 
whatsoever towards the liquidation of 
the several debts mentioned in his will. 
Further, the learned advocate laid con- 
siderable stress on the fact that although, 
it appeared from the evidence that a 
draft of the will had been prepared by a 
pleader named Jnan Babu, such draft 
had not been produced A^d that the 
entirb evidence looked at fairly and 
squarely showed to demonstration that 
the testator was so seriously ill at the 
time of the execution of the will, assum- 
ing that the will was executed by the* 
testator, that no probate Court wo]jild 
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grant probate of the said 
The questions, raised in this appeal 
before us are all questions of fact. No 
doubt certain questions of law have been 
elaborately canvassed before us. But 
those questions of law depend for their 
solution on the view we take on the 
questions of fact raised. It is, to start 
with, impossible for us. to overlook or 
minimize in any way the effect of the 
findings of the Court of first instance 
which had an opportunity which has 
been denied to us of seeing the witnesses 
for itself and for coming to a conclusion 
one way or the other as to whether or 
not the will had been executed in such 
circumstances as would entitle the ap- 
plicant to obtain probate. From what 
has been stated it is not to be under- 
stood for one single instant that the 
present appellant is not entitled to in- 
vite us to come to our own conolusiona 
independently of what has been stated 
by the learned Judge. We have there- 
fore very carefully considered the evi- 
dence in this case, we have taken time 
to consider the terms of our judgment 
and during this interval we have read 
and re-read the evidence several times. 
But we are bound to state that in our 
t)wn view there is sufficient material on 
the record to enable us to say that in 
this case the conclusions arrived at by 
the Court below must be affirmed and 
in this connexion it may be stated at 
cnce that as our judgment will be one 
bt affirmance we do not propose to go 
through the evidence of the various 
witnesses in detail or at length, but we 
will content ourselves by stating our 
conclusions within such brief limits as 
possible. 

; Where a will is propounded the onus 
probandi is on the party who propounds 
the will. It is for him to show that it 
is the act of the testator and the first 
point to be ascertained was whether the 
will was duly executed. What is meant 
by '*due execution*' need not detain us at 
length because Mr. Boy Ghouhduri drew 
our pointed attention to the classical 
definition of. "due execution” in a case 
decided by this Court [Piggot and Baner- 
jee, JJ., Woomesh Ohunder Biswas v, 
Bashmohini Dasi\ i(lj. If therefore in a 
ease of this description "due execution" 
is established the next point for consi- 
deration is whether at the jdate of tjbe 
'"l. (1894) ai Cai 279. 7 ,• « 


death of the testator the will was in 
existence ; and if it was not, then the| 
ordinary prima facie presumption is that 
it was destroyed by the testator with 
intention to revoke. This presumption 
is one which is always rebuttable by tbej 
production of farther and other evidence. 
It is perfectly true that where the mental 
capacity of the testator is challenged by, 
evidence to the effect that it is very 
doubtful whether the testator’s state of 
mind at the time of the execution was; 
such that he could have "duly executed" 
the will in question, the Court must be 
satisfied before granting probate that the 
testator was of sound disposing mind and 
did know and approve of the contents of 
the will. In this case the will has been 
produced before us, the will was- regis- 
tered and the will itself shows the Re- 
gistrar’s endorsement made on the date 
of the execution. Therefore all these 
circumstances must be given their pro- 
per weight and effect. No doubt in all 
testamentary acts performed in the last 
stages of one’s life the Court looks with 
vigilance and jealousy to the evidence 
by which they are supported. In the 
present case those considerations do not 
arise because the will was executed eigh- 
teen years before the death of the testa- 
tor. We shall refer presently to the cir- 
cumstances that the Sub-Registrar has 
not been called and we will have to say 
something on the submission which was 
made by Mr. Roy Chowdhury, namely, 
that it cannot be disputed that the Sub- 
Registrar is still alive and tliat steps 
ought to have been taken to call the Sub- 
Registrar to the witness-box. Leaving 
that matter aside for the moment, it is; 
undoubted law that ordinarily a party 
propounding a will is bound to call onej 
at least of the attesting witnesses if hej 
can be produced, to prove "due execu- 
tion." But if such witness fails to prove; 
"due execution" the propounder is bound 
to call the other attesting witness or 
.other attesting witnesses although the 
propounder may know that the othorj 
witness or the other attesting witnesses, 
are adversely disposed to the propounder. 

It is also undoubted law that the pro- 
pounder is not under, any obligation to| 
prove the execution of a will by calling 
all the attesting witnesses. In this case' 
out of the seven attesting, witnesses the 
witness scribe and one attestipg. wit- 
ness are dead. But the applicant for 
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probate has done ^hat was humanly 
possible in the ciroumstance, namely, 
that she has called four of the attesting 
witnesses, and as regards the last attest- 
ing witness the same has been produced 
before the Court although not at the 
instance of the applicant. This last at- 
testing witness is the witness named Dir- 
ghungi and who has been called by the 
objector. It has already been pointed 
out that the evidence of the witness 
Dirghungi has not been accepted by the 
trial Court. As indicated above the 
Court must be satisfied that the testator 
know and approved of the contents of 
the will at the time he signed the same 
jand if the circumstances be as excite 
jone’s suspicion, the fact of ‘*dne execu- 
tion” of the will by the testator is suffi- 
cient io prove that he knew and ap- 
proved of its contents. But this last 
proposition is subject to one qualifica- 
tion, namely, that although the testator 
_did know and approve of the contents of 
jthe will, the will may yet be refused 
probate if it be proved that any fraud or 
'undue iniluence” had been practised or 
exercised on the testator in obtaining 
jexecution of the will. Further a will 
procured by a party who is benefited by 
jit is not void, but this circumstance 
jforms a just ground of suspicion against 
jthe document and calls upon the Court 
jto be vigilant and jealous and unless 
jclear and satisfactory proof be given that 
jthe will contains the real intentions of 
jtho testator such will will not be ad- 
*mittod to probate. In stating the above 
propositions we have merely paraphrased 
what has been stated by eminent Judges 
from time to time since the dates of the 
early cases reported in 2 Moore’s Privy 
Council cases. In coming to our con- 
clusions on the evidence adduced in this 
case we have not been unmindful of the 
rules of law as laid down in the cases 
cited by Mr. Roy Chowdhury at the Bar. 
(After discussing the evidence, the judg- 
ment proceeded.) In our opinion the 
fact that the testator executed the docu- 
ment in question cannot be challenged. 
There is no evidence to suggest to any 
unbiassed mind that the testator was 
suffering continuously from mental dis- 
orders from and. after 1905 or even that 
he was in an unconsoiouB state when the 
will in question was alleged to have been 
executed. The fact that the will was 
Tegistered by the testator on the day of 


its execution completely negatives in 
our opinion the theory that it had been 
executed and registered while the tee* 
tator was in an uneonsoioue state. 

As we indicated above Mr. Boy Chow* 
dhury made some comment on the 
Sub-Begistrar not being called; it was 
suggested at the Bar that there ieno 
evidence to show that the Sub-Registrar 
had died ; in fact the information at the 
disposal of the appellant was to the 
effect that the Sub-Begistrar was still 
alive; but in this matter we must point 
out at once that this point was never 
taken in the Court below. It was not 
suggested in the Court below that the 
Sub-Begistrar was still alive, it was not 
suggested that what was stated on behalf 
of the applicant, namely, that the Subi.< 
Registrar could not be found was untrue 
and it follows from what has been stated 
that we cannot go into this questioil 
now at this stage. To embark upon an 
elaborate inquiry 'as to whether tbeSubu 
Registrar was alive or not or whether he 
was still drawing his pension from the 
treasury would be to embark upon an 
inquiry where he would be obliged to 
take additional evidence. Such a coursa 
as has often been pointed out by theit 
Lordships of the Judicial Committee 
would be entirely inconsistent with the 
ordinary procedure which regulates pro- 
ceedings of this nature. We therefore 
propose to pay no attention whatsoever 
to what was argued before us, namely, 
that the applicant had not produced the 
entirely of the evidence bearing on the 
question of the due execution and regis- 
tration of the will. In our opinion, if 
we may repeat once more, it has been 
amply proved that the testator had duly 
executed the will. No doubt the will 
does not indicate generosity on the part 
of the testator towards his only son, but . 
one has known of such insfeances in the 
past and we are unable to say in the 
circumstance of the present case that 
that oircumstances by itself throws suspi- 
cion on the due and proper execution of 
the will. Admittedly the feelings beti 
ween the father and the son were very 
bitter. Bee in this connexion the evi* 
denoe of Prionath, Chintamoni and 
Aksboy. Whether there was any justifi- 
cation whatsoever on the part of the 
testator to entertain feelings of enznity 
and bitterness towards his only son is a 
problem which pertains more to the dq-^ 
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main of psychology than to the domain 
of law. 

There is, in our opinion, no evidence 
to suggest that the present applicant 
Sm. Bajlakshmi Devi although she was 
the fourth wife of the testator was in 
any way responsible for the terms of the 
will. In other words, there is no evi- 
dence to show that Bajlakshmi had pro- 
cured the will for her own benefit know- 
ing that the terms of the will were as 
they would be found in the will and that 
those terms showed that for all practical 
purposes the only son had been disin- 
herited. We are further of opinion that 
no safe or proper conclusion can be drawn 
from the fact of the non-alteration of 
the terms of the will by the testator 
during a period of 18 years since the 
date of the execution of the will. Mr. 
Boy Ghowdhury drew our attention to 
the properties which had been given to 
the son and to the properties in respect 
of which the applicant had been given 
disposing power by the testator. Wo 
were invited by Mr. Boy Ghowdhury to 
go into the question of valuation of the 
respective properties. There again it was 
a matter which should have been pro- 
perly gone into by the Gourt of first in- 
stance. It is too late at the appellate 
stage of an appeal to go into questions of 
this description. But we should not 
have hesitated to go into these questions 
if they became necessary for the deter- 
mination of the question as to whether 
the will had been duly executed ; we 
would not have hesitated if it were the 
case that the respondent admitted that 
such valuations were just and free from 
objections. But the respondent strenu- 
ously objected to these matters being 
brought to our notice as they were not 
to be found within the four corners of 
the record before us. In these circum- 
stances we must refuse to embark on an 
inquiry of this nature. Furthl^r, in our 
opinidh no conclusion adverse to the 
applicant can be drawn from the fact 
of the non-establishment by the test- 
ator during his life time of the deity 
mentioned in his will or from the 
non-liquidation of the debts specified 
in his will. Now, there is one ob- 
servation which we shall permit our- 
selves to make and it is this : that in 
considering whether a will should be 
(admitted to probate or not it is of the 
lyery first importance to remember at the 


time and always that a will is not to be 
presumed to be a forgery primarily from 
a consideration of its contents, nor is it 
permissible to us to hold that the con- 
tents of the will are so extraordinary] 
that the Gourt may safely allow that 
circumstance to over. balance the direct, 
or positive evidence as regards the exe- 
cution of the will. In other words, if wej 
may paraphrase what has been said by 
Judges of the eminence of Lord Davey, 
Lord Watson, and Lord Dunedin, that] 
it is not permissible for the Gourt to doj 
wliat Gourts are often invited to do on 
behalf of objectors, namely, to make up 
our minds about the iniquitous character, 
of the contents of a will and then to 
look at the positive or .direct evidence 
in favour of the execution of the will 
from that standpoint. Such a^ course 
has been condemned by their Lordships 
of the Privy Council and in tlie circum- 
stances of the present case and on the 
record before us it is sullicient to say 
that wo are in entire agreement ^Yith the 
trial Judge in liis findings and in his 
view or survey of tlie entire evidence 
adduced before him. The observations 
that we have made in our opinion sulii- 
ciently meet the arguments advanced 
before us and it is unnecessary to burden 
the record by any further observations. 
Taking therefore into consideration the 
entire evidence on the record ^Ye are of 
opinion that this appeal must fail and 
be dismissed. As regards the costs we 
think and we have come to tliis conclu- 
sion after a very careful and anxious 
consideration that the appellant may bo 
excused for having carried tlie matter to 
t\\i% Court and in the circumstances we 
are of opinion that tliero should be no 
order as regards the costs of this appeal. 

8. K. Ghose, J . — I agree. 
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Mitter and M. 0. Ghose, JJ. 

Khudiram — Appellant. 

v. 

Shomnath Banerjee and others — Bes- 
pondents. 

Appeal No. 107 of 1932, Decided on 
28th February 1932, against order of 
Bub-Judge, Birbhum, D/- 6th January 
1932 

(a) Tranifer of Proporty Act. (1882), 
S. 6 (e)— Transfer of property which U sub- 
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ject- matter of litigation— Transfer is not of 
mere right to sue. 

Where a transfer is made of the property which 
is the subject-matter of the litigation and if the 
transfer is for good consideration it cannot bo 
said that a mere right to sue is transferred. 

[P 45G C 1] 

An ex parte rent decree was passed and a sale 
in execution of it was held. After the confirma- 
tion of tills sale some of the defendants 'transfer- 
red the property to present plaintiff who applied 
to have the decree and sale set aside; 

Held: that the transfer was not of a mere 
right to sue, but of the property which was the 
subject-matter of litigation, that the transfer 
neces.sarily carried with it the right to sue and 
that plaintiff was entitled to sue; 85 Cal 420 and 
Dicliinson v Burrell, (1866) 1 Eq 337, Eel on; 
ATE 1929 Cal 719, Eef, [P 456 C 1; P 455 C 2] 

(b) Civil P. C. (1908), O. 21. R 92— Sale 
in execution of decree confirmed — Subse- 
quent suit to set aside decree and tale on 
ground of decree being obtained by fraud 
lies — Effect of setting aside decree on sale 
stated. , 

When a sale hold in execution of a decree is 
confirmed, a subsequent suit to have the decree 
and sale set aside ou the ground that the decree 
was obtained by fraud lies. If the fraud is estab- 
lished and if the puri;basec h is purcha.sed be- 
nami colluding with the decTco-holder, the sale 
also falls along with the dooreo, hut if the pur- 
chase is made by a third parly auction -purehaaer 
without notice of the fraud, the side does not 
fall on the setting aside of the decree: 2() Eom 
513 aud 38 Cal 622, Jtef, [P 456 C 1 , 2] 

Bupendra Kumar Mittei — for Appel- 
lant. 

Surajit Chandra Lahiri and Bari- 
prosanna Mitkkerji — for Respondents, 

^Litter, J. — This is an appeal by de- 
fendant n and arises out of a suit brought 
by the several plaintills in the suit for 
setting aside an ox parte rent decree and 
the sale held in execution of the said 
decree. The allegation of the plaintiffs 
in substance is that no rent was due to 
the landlords at the time the rent suit 
in question was decreed ex parte against 
the tenants excepting defendant 7 who 
made a confession of the knowledge of 
the judgment. It is further alleged that 
there was a fraudulent suppression of 
notice on all the defendants. It is fur- 
ther alleged that the sale proclamation 
and other processes in the execution pro- 
ceedings were fraudulently suppressed; 
and the important part of the allegation 
is that the judgment-debtor No. 7 pur. 
chased the property in the name of his 
son who is the. appellant before us in 
collusion with the decree-holder, in the 
suit. The defence taken by the defen- 
dants is that the suit is not maintain- 
able. That defence prevailed with the 


Court of first instance which dismissed 
the suit. 

Against that decision an appeal has 
been taken to the Court of the Subordi- 
nate Judge of Birbhum who was of opi- 
nion that the suit was maintainable and 
has remanded the ease to the Court of 
first instance for a trial of the suit on 
merits. The learned Subordinate Judge 
has made certain observations towards 
the end of his judgment at p. 6 of the 
paper book which is objected to on 
both sides and should not have been 
made. Against that decision of the Sub- 
ordinate Judge the present appeal has 
been preferred by defendant 6 and it is 
contended that so far as plaintiffs 2 to 6 
are concerned, as the transfer in their 
favour was a mere right to sue which is 
not transferable under the provisions of 
S. 6 (e). Transfer of Property Act, those 
plaintiffs cannot maintain the suit. The 
point made is that the transfer in favour 
of plaintiffs 2 to 6 by defendant 1 and 
defendant 10 was made after the sale 
had been confirmed some time in the 
year 192G, it being alleged that the trans- 
fer took place in 1927 which is after the 
confirmation of the sale and which event 
must have happened at any rate after 
6th September 1926. The Subordinate 
Judge iu coming to the conclusion that 
plaintiffs 2 to G could prosecute the suit 
to set aside the sale relied on the deci- 
sion in the case of Monmotha Nath Dutt 
V. MatiLalMit7-a{i) and it is contended 
in view of that decision that as the right 
of the transferors had been extinguished 
by the confirmation of the sale what 
was transferred was the bare right of ac- 
tion or a mere right to sue. It appears 
to us however that the transfer wasi 
made by a deed of 1927 of the property 
which forms the subject-matter of the! 
litigation. The transfer was not of| 
more right to sue, but of the property 
which is the subject-matter of the liti- 
gation. That transfer necesBarily carried 
with it the right to sue. In support of 
this view we may refer to the decision 
which has been cited to us on behalf of 
the respondents in the case of Dickinsoii 
V. Burrell (2). There from the facts re- 
cited it appears that A having executed 
a conveyance of real estate to' B, which 
was liable to be set aside on equitable 

1. A I R 1929 Cal719=:122 1 C 920. 

2. (1866) 1 Eq 387=12 Jar (n s) 199=35 L J 

Oh 871=14 W B 412. 
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grouDds, afterwards made a voluntary 
settlement of the same property in trust 
for himself for life, with remainder to 
his children as he should appoint, and 
in default of appointment to all his 
children who should attain 21, or (being 
daughters) should marry in equal shares. 
It was held that the infant children of 
A could maintain a bill, making A and 
the trustees of the settlement defen- 
dants to set aside the conveyance of B. 
With reference to the argument that such 
a bill was not maintainable Lord Bo« 
milly, M. R., in delivering the judgment 
said this: 

'* If James Dickinson had sold or conveyed the 
right to Buo to set aside the indentare of Decem- 
ber 1860, without conveying the property or his 
interest in the property, which is the subject of 
that indenture, that would not have enabled the 
grantee, A H, to maintain this bill, buir if 
A B bad bought the whole of the interest of 
James Dickinson in the property, then it would. 
The right of suit is a right incidental to the pro- 
perty conveyed, nor is it, in my opinion, a right 
which is only incidental to the property when 
conveyed .as a whole, but it is incidental to each 
interest carved out of it.” 

W*e are of opiuion therefore that whore 
la transfer is made of the property which 
jisthe subject-matter of the litigation and 
.if it appears that the transfer was one 
jfor good consideration it cannot be said 
'that a mere right to sue is transferred. We 
are of opinion having regard to the deci- 
sion of this Court and the decisions of the 
Judicial Committee that the law in India 
does not prevent persons from transfer, 
ring the subject-matter of the suit in 
order to obtain the means of prosecuting 
it. We may refer in this connexion to 
the decision of their Lordships of the 
Judicial Committee in the Privy Coun- 
cil case of Bhawat Day a I Singh v. 
Debi Dayal Sahu (3). That is exactly 
what has happened in this case. We 
are therefoie of opinion that the Sub- 
prdinate Judge was right in coming to 
the conclusion that the suit is main- 
tainsible at the instance of plaintiffs 2 
to 6. The next ground taken is that it 
is not open to the transferors from de- 
fendant 10 to apply to set aside the 
sale as the sale had alrearly been con- 
firmed having regard to the provisions 
|pl O. 21, R. 92, Civil P. 0. The answer 
to that contention is that the suit is 
[rested on the allegation of fraud in ob- 
taining a decree and in such oirenm- 
stances if the allegation is established 
3. (1908) 86 Cai 4^=851 A 48=7 CM 336 (^H). 


it necessarily follows that the salej 
falls along with it as it is alleged that 
judgmout^ebtor No. 7 himself has pur 
chased the property. If on the otherj 
hand the plaintiffs are not able to estab- 
liah the allegation that the purchase of 
defendant 7 was in the benami of his' 
son the true legal position is that the| 
sale would not be sot aside even if it 
was tainted with fraud. If any autho- 
rity is needed on the proposition refer- 
ence may be made to the case of Chi- 
tambar Shrinivasbhat v. Krishnappa (4) 
which is cited by this Court in the deci- 
sion of the case of Paresh Nath M allick 
V. Hafi Charan Dey (5). Thers Sir Law- 
rence Jenkins. C. J. pointed out that if 
a sale is sot aside and the decree is held 
to be fraudulent, but the purchase is 
made by a third party auction purchaser 
without notice of the fraud the sale deesj 
not fall on the setting aside of the de- 
cree. 

It appears to us that it was not neces- 
sary for the Subordinate Judge to make 
the observations which occur from lino 
10 at p. G of the paper book up to the 
word '‘maintainable" at the end of the 
same page. Both the appellant and 
respondents seem to think that the oh- 
servations made there may prejudice 
them as the facts have not yet been in- 
vestigated. We accordingly order that 
the portion just referred to, that is, the 
portion of the judgment of the learned 
Subordinate Judge from line JO at p. (> 
of the paper book to the end of the page^ 
will be deleted. The rest of the judg- 
ment will stand. There will be no order 
as to costs. 

C.^Ghose, J. — I agree. 

K.S. Order a'^^cordingly . 

”47^902) 26 Bom 643=4 Bom 
5. (1911) 38 Cal 622=101 C 861. 
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Guha. j. 

Emperor 

V. 

Satinh Chandra Dutta — Accused, 

Criminal Ref. Case No. 17 of 1933, De- 
cided on 20th March 1933, from order of 
Addl. Bess. Judge, Dacca. 

Medical Degree! Act (1916), Ss. 4 and 5 
— 'Accused leading people to believe that 
hit college wat allopathy college and ittuing 
allopathic diploma it guilty under S. 5. 

Where the accused led people to believe that 
his college was an allopathic college and awarded 
certificates as allopathic diplomas and granted 
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M.M.B." degree, implying that the holder was 
qualified to practice western medical soience. 

Held: that the accused was guilty under S. 5. 

[P 467 C 2] 

D. N. Bhaiiacharya — for the Crown. 

Bhupendra Nath Boy — for Accused. 

Order , — This is a reference by the 
learned Additional Sessions Judge, Dacca, 
under S. 438, Criminal P. G., reoom- 
mending that an order of the Deputy 
Magistrate of Dacca, convicting the ac- 
cused Satis Chandra Dutta under S. 5, 
Indian Medical Degrees Act (Act 7 of 
1916), and sentencing him to pay a fine 
of Bs. 100 or in default to undergo 
simple imprisonment for one and half 
months, should be set aside by this 
Court for reasons stated in the letter of 
roferenee. The facts of the case giving 
rise to this reference liavo been set 
out in detail in the judgment of the trial 
Court; and the main question for deter- 
mination in the case was whether the 
accused issued diplomas giving the 
persons to whom they were granted 
to understand that he (the accused) was 
conferring degrees in allopathy whereby 
one would bo entitled to practice wes- 
tern medical science, within the mean- 
ing of S. 4, Indian Medical Degrees 
Act. S. 4 of the Act provides that 
no person, save as provided by S. 3 
conferring right to confer degrees, dip- 
lomas, licenses and certificates upon 
authorities as mentioned therein, shall 
confer, grant or issue or hold himself out 
as entitled to confer, grant or issue any 
degree, diploma, license, certificate or 
other documents stating or implying 
that the holder, grantee or recipient is 
qualified to practice western medical 
science. 

Section 5 of the Act makes contraven- 
tion of S. 4 punishable in the manner 
provided by the section. It appears to 
be clear from the evidence in the case, 
and upon the findings arrived at by the 
Deputy Magistrate who tried the case 
that the M.M.B. degree could be 
given only after the candidate for the 
degree had gone through what is des- 
cribed in the prospectus issued by the 
accused to be the senior course, which 
is an allopathic course. The defence ver- 
sion of the ease that there was nothing 
mentioned in the diploma granting 
M.M.B. degrees that one was entitled 
to practise western medical soienoe, and 
that there was nothing stated in the 


diploma which indicated that the degree 
was an allopathic degree, cannot be ac- 
cepted in view of the prospectus of the 
institution issued at the instance of the 
accused. The trial Court has found on 
evidence, to which detailed reference has 
been made in its judgment, that the ac- 
cused led people to believe that bis col- 
lege styled as “The Dacca Medical Col-, 
lege" was an allopathic college, whiebj 
could award allopathic diplomas. 

The learned Deputy Magistrate haa 
further found that the accused issued 
the certificates, Exs. 2 and 5 in the 
case, as allopathic diplomas and that he 
granted M.M.B. degree to Syed Mu. 
bammad of Lucknow, implying that the 
said Syed Muhammad was qualified to* 
practice western medical science. On 
the evidence in the case, and regard be- 
ing had to the findings on evidence ar- 
rived at by the trial Court, the reason 
given by the learned Additional Sessiona 
Judge that the language used in the cer- 
tificate portion of the diploma given to- 
Syed Muhammad could not* be said te- 
state or imply that the holder was quali- 
fied to practise western medical science^ 
does not appear to me to be sound. The* 
words used in the diploma admitting a 
particular candidate as a Member of the 
Medical Board (M.M.B.) have to be taken 
along with the prospectus issued by the- 
accused, and the representation made by 
that prospectus, namely, that the grant- 
ing of the M.M.B. degree could only 
follow after a candidate for the same had 
read the senior course, which was an al- 
lopathic course. In the above ^ view of 
the case the recommendation made by 
the learned Sessions Judge for the ac- 
quittal of the accused person cannot be 
given effect to. 

The reference is rejected, and the con- 
viction of and the sentence passed on 
the accused Satis Dhandra Dutta by the 
Deputy Magistrate, under S. 5, Indian 
Medical Degrees Act, are affirmed. The 
decision of the learned Magistrate is, in 
my judgment, a correct decision on ther 
materials placed before the Court. 

K.S. Beference rejected. 
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Panckridge and Patterson, JJ. 

Jitendra Lai Bauer jee — Accused — 
■Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. No. 176 of 1933, De- 
cided on 21st March 1933. 

Press Emergency Powers Act (1931), 
S. 2 (6) — “Public news" — Meaning ex- 
plained — Information conveyed by photo- 
graphs regarding Chittagong armoury raid 
was held to be public news and person in 
whose possession they were found for dis- 
tribution was held guilty. 

Information is “public new.s" within the 
meaning of S. 2 (0) if it concerns a matter of 
public and topical interest as contrasted with 
purely historical interest. iP 453 G 2] 

Accused was found in possession of crvd 
photographs of person killed in the Chittagong 
armoury raid case and they were kept for dis- 
tribution. The legal proceedings were not termi- 
nated and the emergency measures rendered 
necessary in the District of Chittagong were 
still ill operation. 

Held\ that the information regarding the 
raid was public news, that the photographs 
were documents .containing public news and 
therefore news sheets withiii the meaning of 
S. 2 (6) and that accused was guilty. [P 453 C 2] 

S. C. Taluqdar and MaJiendra Kumar 
Ghose—'toT Petitioner. 

D. N. Bhaitacliarjee—ior the Crown. 

Panckridge^ J. — The petitioner in this 
case has been convicted under S. 18, 
Press Emergency Powers Act, 1931, of 
keeping for distribution unauthorized 
news sheets. The facts are that the peti- 
tioner's house was searched on 7th June 
1932. In the course of the search were 
found among other things sixteen small 
•card photographs. The photographs re- 
presented persons killed in the course of 
the Chittagong Armoury Raid. Below 
the photographs are given their names 
and ages and the places where they met 
their deaths. Moreover, in the case of 
•one of them there is also a* statement 
thab he committed suicide to escape 
arrest. Both the Courts below have 
found as a fact that the photographs 
were kept for distribution and we have 
no doubt that this finding is correct. 

The only ground upon which the peti- 
tioner has obtained this Buie upon the 
Crown to show cause against the order 
of conviction is that the articles seized 
.are not unauthorized news-sheets within 
the meaning of the section. It is com- 
mon ground that if the photographs are 
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news-sheets they are unauthorized news- 
sheets. By S. 2, sub-S. (6) of the Act 
*'news-sheet" means any document other 
than a newspaper containing public 
news or comments on public news or 
any matter described in sub-S. (l), S. 4. 
By S. (2), sub-S. (5) "newspaper” means 
any periodical work containing public 
news or comments on public news. By 
S. 2, sub S. (2) it isijrovidod that "docu- 
ment” includes any painting, drawing 
or photograph or other visible repre- 
sentation. Mr. Bhattacharjee on be- 
half of the Crown argues that the photo- 
graphs convey information and must bo 
regarded in the same 'light as verbal 
descriptions of the physical characteris- 
tics of the persons depicted. In addi- 
tion they contain the statements to 
which I have referred. In ray ^opinion, 
this argument is sound but it does not 
of itself dispose of the matter since 
I am not disposed to hold that all in- 
formation is public news. "News’* is 
thus defined in the Oxford F4ng]ish Dic- 
tionary: 

“Tidings, tlio report or ecconnt of recent 
events or occiirrotico'^, brought or coming to one 
as new inforniation, new occurrences ns a subject 
of report or talk.” 

Having regard to the purpose and| 
general scheme of the Act 1 am of opi-- 
nion that information is public news if it 
concerns a matter of public and topi-! 
cal interest as coutrastod with imrely, 
historical interest. The information coii-j 
veyed by the photographs satisfies thisj 
test, for although they wore discovered 
more than two years after the raid the 
legal proceedings arising out of it had 
not terminated and the emergency 
measures rendered necessary in the Dis- 
trict of Chittagong in consequence of it 
were still in operation. It seems to me 
that information regarding the armoury 
raid is public news whereas informa- 
tion regarding an event of purely his- 
torical importance such as the storm- 
ing ot the Bastille might not be public 
news. This being so, I consider that 
the photographs are documents contain- 
ing public news and therefore news- 
sheets within the meaning of S. 2, sub- 
S. (6). It is not necessary to consider 
whether they are news-sheets as con- 
taining matter described in sub-S* (l). 
S. 4.1t follows that the Buie must bedis- 
oharged and the conviction affirmed. 
If on bail the petitioner must surren- 
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der and serve out the remainder of his 
sentence. 

Patterson, J. — I agree. 

JC S. Buie discharged. 
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Mukerji, J. 

Basanta Kumar Sarkar and another — 
Plaintiffs — Appellants. 

V. 

Panch Cowri Mandal and others — De- 
fendants — Respondents. 

Appeals Nos. 1891, 1892 and 1893 of 
1930, Decided on 23rd November 1932, 
from appellate decrees of Addl. Dist. 
Judge, 21-PargaDas, D/- 20fch March 
1930. 

Bengal Tenancy Act (188S), S. 49 — Suit 
for ejectment after notice under S. 49 on 
ground that defcndanta are under-raiyats — 
Onus is 8n defendants to prove the right of 
occupancy or permanent right and not on 
plaintiff to prove that they are under* 
raiyats— Evidence Act (1872), S. 101. 

Where in a suii for •;jeolinonti of the defendants 
after service of notice iiiider S. *19 if the plain- 
tilTs’ title is cstililishcii or adinitted the onus 
Is ou the defendants who claim to roraain on 
the land to prove ihc cxi^laiico cf a rij^ht of 
occupancy or a pr^manent ri^lit, ainl not of 
the plaiiirifi to .-how the rndei-iai> ati character 
■of the teiiitm-v of the defcndaiiis : AiLi 1020 
PC 07 and 'Alii 1921 1^0 C5, llcl. nn. 

LP 459 C 21 

Bimala Charan Dch and Tarakeshwar 
Nath Miira — far Api)ellants. 

Apurha Charan Mukherjee and Provas 
Chandra Basil — fer liespondciits. 

Judgment.— These three appeals have 
arisen out of as ]nany suits as were in- 
stituted by the plaintiiVs for ejectment 
of tlie defendants after service of notice 
to quit under S. 4.9, Ben. Ten. Act, on 
the footing that the defendants were un- 
der-raiyats. The trial Court dismissed 
the suit in so far as it related to khas 
possession. The plaintiffs thereupon 
preferred appeals which were heard by 
the Additional District Judge who dis- 
missed the said appeals and aihrmed the 
decisions of the trial Court. 

The plaintiiis have then preferred 
these second appeals. The relevant 
finding of the trial Court on the ques- 
tion of khas possession was that the de- 
fendanta have raiyati right to the lands 
of the respective holdings and that 
therefore they could not be treated as 
under-raiyats and proceeded against in 
ejectment after service of notice under 
S. 49, Ben. Ten. Act. The Additional 
District Judge has recorded a finding in 
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his judgment which goes to indicate 
that he was inclined to take the same 
view; for he observes thus : 

** Ciicumstancos certainly would go to favour 
the defendants’ version that the lands in suit 
are held by them in raiyati right and that the 
plaintiffs are tcnuro’holders," 

The difficulty however of holding that 
the decision of the learned Additional 
District Judge is based upon this finding 
of his is that be had dealt with the 
whole question that arose before him as 
if it was a question in regard to which 
the onus of proof was entirely upon the 
plaintiffs. He has expressly said so in 
several places in his judgment. He has 
observed in the first place that it is on 
the plaintiffs to show that the tenancy is 
ejeo table and to make out the validity 
of the notice, and it is for them to es- 
tablish the undor-raiyati 'character of 
the tenancy of the defendants. In an- 
other place in his judgment also he has 
remarked that, in any case, as the plain- 
tiffs have failed to Ishow that the ten- 
ancy is ejectable and that there is a 
valid notice to quit they are not entitled 
to ejectment of the defendants. It may 
be stated here that as regards service of 
the notices the finding of the learned 
Additional District Judge is in favour of 
the plaintiffs. It is now well settled 
that in a case where tlie plaintiff’s title,, 
is established or admitted the onus is on 
the defendants who claim to remain on 
the land to prove the existence of a right 
of occur a icy or a permanent right. 
This proposition has been affirmed by 
the Judicial Committee of the Privy 
Council in the cases of Seturainam Ayer 
V. Venkatachela Goundan (l)and Naina- 
pillai Marakayar v. Bamanathan Chet- 
tiar (2). The onus therefore must have 
been upon the defendants to prove that 
they have a right to remain on the plain- 
tiffs' land. If 1 could hold that not- 
withstanding this erroneous view on the 
question of onus the decision of the 
learned Judge could be taken to have 
rested entirely upon his finding as re- 
gards the status of the defendants, I 
would have been prepared to affirm the 
decision. Bub I regret I am unable to 
do so. 

In these circumstances, I think, the 
proper course for me to adopt, would be 

1. A I B 1920 P C 67=66 I 0 117=47 I A 76= 
48 Mad 667 (P C). 

2. A 1 B 1924 PC 65=82 1 C 226=61 1 A 83= 
47 Mad 837 (P C), 
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to allow those appeals and to set aside 
the decision complained of and to send 
the cases back to the Court of the 
learned Additional District Judge in 
order that the appeals before him may 
be re-heard, bearing in mind the view 
bn the question of onus that has been 
expressed above. Costs of these appeals 
will abide the result of such hearing be- 
fore the learned Judge. 

K S. Appeals allowed. 

A. I. R. 1933 Calcutta 460 

Mukerji and Guha, JJ. 

Barkatulla Pramanik — Petitioner. 

V. 

Ashutosh Ohose and another — Opposite 
Parties. 

Civil Rule No. 460 of 1932, Decided 
on 29th August 1932, from order of 
Second Munaif, Bogra, D/- 30th January 
1932. 

(a) Bengal Tenancy Act (1885), Si. 26‘F 
and 188 — Application by one of coaharer 
Jandlorda under S. 26‘F for exercite of right 
of pre-emption — Other coaharera not made 
partiea — Application ia incompetent and de- 
fect cannot be allowed to be remedied in 
High Court. 

In an application under S. 26- F by one of 
cosbarer landlords for exercise of the right of 
pre-emption the names and shares of the other 
cosharers were mentioned, but they were not 
made parties to the proceedings. 

Held: that the application was incompetent 
and not fit to be entertained, that this was not 
a casa of mere defect of parties which may be 
allowed to be remedied, but a question of com- 
petency of the application itself, that by the 
mere mention of the names and shares of the 
other cosharers in the body of the application, 
the application could not be regarded as being 
in order and that the bar imposed by S. 168 was 
not merely meant for the benefit of the cosharer 
landlords, but that the tenants were entitled to 
take the plea: A I H 1928 Gal 14G, 

[P 460 G 2] 

(b) Bengal Tenancy Act (1885), Ss. 26-F 
end 188 — S. 26-F contemplates application 
which is not otherwise barred. 

Section 2G-F contemplates an application 
which is not otherwise barred. Hence an appli- 
catiog under S. 2G-F which is barred under 
S. 189 is incompetent even though the condi- 
tion as to deposit under S. 2G-F has 4een com- 
plied with. [p 461 C 1] 

Subodh Chandra Sen — for Petitioner. 
Surajtt Chandra Lahiri — for Opposite 
Parties. 

Order. — The facts of this case were as 
follows; In respect of an occupancy 
bolding there are three cosharer land- 
lords, Ashutosh Gbose, SudhansuBhusan 
Ghose and Indn Bhusan Ghose, each of 
the first two owning a four annas share 
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and the last one the remaining eight 
annas share. In execution of a decree 
for the eight annas share of the rent due 
to Indu Bhusan Ghose the holding was 
sold; and eight annas thereof was pur- 
chased by the judgment-debtor’s wife 
and the other eight annas by the peti- 
tioner Barkatulla Pramanik. The judg- 
ment-debtor then applied to set aside 
the sale under S. 174, Ben. Ten. Act, but 
the application was rejected. The sale 
took place on 24th April 1930. On 2nd 
April 1931 Ashutosh Ghose applied 
under S. 2G-F, Bon. Ten. Act, to exercise 
his right of pre emption, The Munsif 
held that so far as the purchase of the 
eight annas share by the judgment-debt- 
or’s wife is concerned there was really 
no transfer, and so there couid be no 
pre-emption, but that as regi^rds the 
other eight annas purchased by the peti- 
tioner the application for pre-emption 
should succeed. The petitioner has then 
moved this Court and obtained this Rule. 
The application under S. 2G-F was filed 
by Ashutosh Ghose alone. In the body 
of the application it was stated that the 
other two persons were cosharers land- 
lords and their shares and interest were 
also specified. 

But the said cosharers were not made 
parties defendants to the proceedings 
that ivero to follow, nor was the applica- 
tion framed in such a way as to give 
them an opportunity to join in the ap- 
plication as co-applicants. In our opinion 
such an application was incompetent 
and not fit to be entertained at all in 
view of the provisions of S. 188 of the 
Act. Several arguments have been ad- 
vanced to support the maintainability 
of the application. It has been argued 
that the proceedings were not contested 
by the petitioner in the Court below and 
that if this objection was taken there, 
the applicant could have immediately 
remedied the defect, and that therefore 
the applicant should now be permitted 
to amend the application. S. 22, Lim. 
Act, not applying to the case, we are 
not prepared to accede to this argument 
or prayer, because in our view this is not 
a case of mere defect of parties which 
may be allowed to be remedied, but a: 
question of the competency of the appli- 
cation itself. The application, as framed,* 
was not fit to be entertained at the timei 
it was filed, and if it is now presentedj 
in a form which is acceptable it will be^ 
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AD application filed long out of time. It 
has next been argued that v^hon the 
names and other particulars of the co- 
sharers are to be found in the body of 
the application, the application should 
be regarded as being in order, though the 
necessary prayers were not embodied in 
it. This, argument has been sought to 
be supported by the analogy of cases 
under Gh. 10 of the Act of the type of 
Bir Bikram v. Amhilca Charan (l) and 
Shiba Kumari v. Doshi (2). 

We do not think this argument is well 
founded, because unlike those cases the 
present case is one in which the appli- 
cant must, in view of S. 188 of the Act, 
be held to be incompetent to make such 
an application. Thirdly, it has been 
argued that the bar imposed by S. 188 
of the A(4)t, is meant for the protection 
of the cosharor landlords who are not 
parties to the suit or proceeding, and if 
they do not object, but purport to waive 
the objection it is not open to the tenant 
to take this plea in bar. Wo aro not 
prepared to agree in this contention, 
fjastly, reference has been made to the 
provisions of S. 26-F as indicating that 
if the condition as to deposit has been 
complied with, the application must bo 
.treated as being in order. Rut we think 
jthe section contemplates an application 
[which is not otherwise barred, andS. 188 
clearly imposes sucli a bar. The result 
jis that in our judgment, the rule should 
Ibe made absolute and wo order accord- 
ingly. The order of the Court below is 
set aside and the application under 
8. 2G-b’ reforrel to above is dismissed. 
There will be no order for costs. 

K.s. Rule made absolute, 

“l. AIR lOae Cal ’ 1037=97 I G 14'2. 

2. A I R 1923 Cal 146=106 I C 836. 
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Mukerji, J. 

Rajeswar Saha and others — Plaintiffs 
—Appellants. 

V. 

Sheik Yadali and others — Defendants 
— Kospondents. 

Appeal No. 1914 of 1930, Decided on 
23rd November 1932, from appellate 
decree of Sub- Judge, 4th Court, Dacca, 
D/- 13th January 1930. 

^ (a) Transfer of Properly Act (1882), 
S. 6 (e)— Transfer of right to recover money 
collected by agent as rent is not mere right 

sue. 

A transfer of right to recover from an agent 


money already collected by him as rent is a 
right to recover money had and received and as 
such is not a bare right to sue. But a ri^t to 
sue the agent for damages for not collecting the 
rent ia a mere right to sue and transfer of such 
a right comes wjthin S. 6 (c). It ia not neces- 
sary that in Die former case the money should 
be an ascertained one on date of transfer. It is 
enough if it is ascertainable: 42 /C 890. FUh 
AIR 1924 Cal 1017, Dias from; 38 Mad 188 
and 16 All 26G« Bef, [P 462 G 1, 21 

(b) Accounts — ^Account suit — Account books 
in poiseision of defendant — Procedure to he 
followed indicated — Evidence Act (1872), 
S. 114. 

In a suit for money to be ascertained on a re- 
ference to account hooks in the possession of the 
defendant, the latter should be called upon to 
produce them and the plaintiff must be allowed 
inspection thereof to make out his case and to 
allege and prove speciGcally the money due; 
should they be not produced by the defendant 
the plaintiff will have to prove by independent 
evidence and with the aid of the presumption 
under ti. 114, Evidence Act, what is the amount 
likely to be in the hands of the defendant and 
it will then be for the defendant to claim and 
prove any deductions which he may be entitled 
to: 52 Cal 766 Ref, ^ [P 462 0 2] 

Deblal Sen —for Appellants. 

Abinash Chandra Ghose — for Respon- 
dents. 

Judgment, — The Courts below have 
dismissed the suit which the plaintiff 
instituted for what has been considered 
by them as a suit for accounts. The 
main ground of their decision is that the 
plaintiff's right is based upon an assign- 
ment which he obtained from the pro- 
forma defendants of what has been held 
to be a bare right to sue within the 
meaning of S. G (e), T. P. Act. The 
plaintiff purchased from the pro forma 
defendants certain immovable proper, 
ties together with certain rights which 
were described in these words; 

Sheikh Geauat Hossein of Lakshmipur and 
Sheikh Yadali of Nuyadanga have both been 
working uuder us as Tahsildars in respect of the 
properties described in Sch. 1 — 10; you will 
take from them to your satisfaction, either 
amicably or by suit, all papers relating to the 
collection of the properties sold, and the ac- 
counts for the period of their service, and the 
moneys that may be found due from them on 
the basis thereof.'* 

The question which arises for con- 
sideratioa which arises {or oonsidaratioa 
in this case presents eome dilhonlties in 
view of tlie fact that there ate two de. 
cisions of thie Court, Khetra Mohan Das 
V, Biswanath Bet a (1) and Okuramani 
Mandal v. Bajendra Kumar (2), which 
are in conflict with each other. W ith 

T AIK 1924 081 1047=88 1 C Cal 978. 

2. (1917) 42 IC 390. 
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the utmost respect for the learned 
Judges who decided the case of Khetra 
Mohan Das v. Biswanath Bera (l), I 
must say I am unable to agree with the 
decision. That case makss no distinc- 
1;ion between a right to recover damages 
for the negligence of an agent in failing 
to collect rents or in other ways and 
the right to recover moneys belonging to 
the principal which the agent may have 
collected as rents and whidh should be 
presumed to be in the hands of the agent 
until accounted for. Indeed, relerring to 
the case of Varaha Swami v. Bam 
Chandra Baja (3) which was mainly 
relied upon in that case, the learned 
Judges observed: 

** It was held that a mere right to recover 
damages for the negligence of an agent in not 
collecting rent is not assignable. There docs 
not seem to be much difference between failure 
to collect rent and failure to pay rent collected.'* 

I am unable to assent to the proposi- 
tion thus laid down. The distinction, 
in my opinion, is well marked; one is an 
action for damages and the other for 
.recovery of moneys had and received. 
JThe distinction is clearly pointed out in 
the of Madho Das v. Bamji Patak (4). 
In that case it was observed thus: 

There can, in our opinion, be no doubt that 
jmoney or a balance in the hands of an agent, 
which he has received from or holds for his 
principal to be applied to certain purposes can 
be recovered from that agent as money had and 
received to the use of tha principal, if the agent 
fails to apply it, or if the agent having applied 
'part of it, a balance remains in the hands of 
the agent; and the fact that when the principal 
brings his suit to recover such balance be may, 
until the agent’s accounts are produced, bo un^ 
able to specify the particular amount of the 
balance remaining in the agent’s bands and due 
to him does not prevent such balance being a 
debt due to the principal. Such balance is a 
sum of money which the agent is bound on 
principles of justice and equity to pay over ou 
demand to his principal, although there may 
have been no actual but only an implied agree- 
ment to repay such balance." 

It has been argued before me that in 
the present case the amoilnt was not 
ascertained at the date of the transfer. 
iBut I do not think that that makes any 
jdifference, so long as it is ascertainable. 
So long as the transfer is limited to the 
{right to sue for the money which may 
be found to be in the hands of the agent 
land is not meant to include a right to 
[Sue for damages on account of negli- 
igence or in the. sense of moneys which 

' 3. (1915) 38 Mad 138=18 IC 620. 

4. (1801) 16 All 266==1891 A W N 84. 


ought to have been in his hands were 
he diligent, I do not think the transfer 
can be said to be in respect of a mere 
right to sue. I therefore prefer to follow 
the decision of this Court in the case of 
Churamani Mandal v. Bajendra Kumar 
Sinha (2). The appeal is therefore al- 
lowed and the decisions of the Courts 
below being set aside the case is reman- 
ded to the trial for further trial. Costs 
of all the Courts will abide the final 
result of the suit. 

Care must be taken in the trial of the 
suit to keep the aforesaid distinction in 
view. As regards the account books and 
papers there can possibly be no objec- 
tion to a decree for their recovery, should 
a case for such decree be made out on 
the facts. If it is found that they are 
with the defendant, he should *be called 
upon to produce them and the plaintiff 
will be allowed inspection thereof to 
mako out his -case and to allege and 
prove specifically w'bat money is still in: 
the hands of the defendant. Should! 
they be not produced by the defendant,] 
the plaintiff will have to prove by in- 
dependent evidence and with the aid of 
the presumption contained in S. 114, 
Evidence Act, wrhat.is the amount likely 
to be in the hands of the defendant on 
account of collections which he made' 
and it would then be for the defendant 
to claim and prove any deductions 
which he may he entitled to. The atten- 
tion of the Court, which will have to' 
try the suit, is invited to the principles 
laid down by this Court in the case of 
Bharat Chandra v. Kiran Chandra (5). 
The findings of the Subordinate Judge 
on the question of the period during 
which the defendant was in service as 
agent will stand and will not be allowed 
to be re- opened at the trial. Leave is 
granted to the appellants to prefer an 
appeal under the Letters Patent. 

K.S. Appeal allowed. 

6. AIR 1925 Cal 1069=90 IC 944=52 Cal 7667 
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0. 0. Qhose and S. K. Qhose, JJ. 

Khajeh Habibullah and others — Peti- 
tioners. 

V. 

Abdul Karim Abu Ahmed Khan and 
others — Opposite Parties. 

Civil Rule No. 104.P of 1931, Decided 
on 18th November 1982'. 
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Limitation Act (1908), S. 5 — Extension of 
time*-Held on facts that time cannot be ex- 
tended. 

A memorandam of appeal was filed out of time 
by two days. The explanation given for the de- 
lay was that in accordance with the longstand- 
ing practice the dork of the Oovernment Pleader's 
office inquired of the stamp reporter as to the last 
day for filing of appeal, and believing in good 
faith his calculation to be correct the appeal was 
filed. 

lleld\ that the stamp reporter or any body in 
his ofiicG was not under any obligation to inform 
litigants or their advisors as to last date for fil- 
ing appeals, that the litigant or his legal adviser 
(i. G., the Government Pleader or his assistant in 
this case) was responsible for making such calcu- 
lations, that the mistake in this case was not of 
a legal adviser or his clerk but of somebody 
who was in no belter position than a man in the 
street and as such the discretion under S. 5 could 
not be exercised. LP 0 2] 

Sarat Ghantlra JOasak and Syed Nasim 
All — for J^ctitionors. 

A, K. Boy, Amarendra Nath Bose and 
Prokash Chandra Pakrashi — for Oppo- 
site I'arties. 

Judqment, — This is a rule calling upon 
the opposite party to show cause why 
the time for filing the appeal in this case 
should not be extended and the appeal 
registered though filed out of time and 
why such other and further order should 
not be made as to this Court may appear 
fit and proper. The present applicants 
filed an appeal in this Court against the 
judgment and decree of the Subordinate 
Judge of ]\Iym6nsingh, First Court, on 
JOth January 1931. The memorandum 
of appeal was not accepted in the cflice 
because the appeal had been filed out of 
time by two days. The explanation given 
is as follows: It is said that about the end 
of November 1930 in accordance with a 
long-standing practice in the office of the 
Government Pleaders in this Court the 
clerk of the said office inquired from 
somebody in the office of the stamp re- 
porter about the last day for filing the 
said appeal. It is further said that one 
Hari Sadhan De, an assistant in the 
office of the stamp reporter, made certain 
calculations on a slip of paper in pen- 
cil and told the Government FleacUr’s 
clerk that the 6th February 1931 was the 
last date for filing the appeal. It is also 
said that the clerk believing in good 
faith that the calculation made by the 
said Hari Sadhan De was correct filed 
the appeal on SOth January 1931. The 
slip of paper on which the calculation 
was made has been produced and marked 
Bk. ''A" to the application on which the 


present rule was issued. On these facts 
we are invited to exercise our powers 
under S. 5, Limitation Act, and allow ex- 
tension of time to file the appeal in ques-' 
tion. 

Now it may be stated at once that' 
neither the stamp reporter nor anybody 
attached to his office is under any obli- 
gation to inform litigants or their ad-| 
visers as to the last dates for filing ap. 
peals in this Court. The litigant or hisl 
legal advisers (in this case the Seniorj 
Government Pleader or the Assistant 
Government Pleader) is responsible for: 
making calculations of the nature refer- 
red to above and no one can be allowed 
to fasten responsibility on any of the 
clerks attacked to the office of the stamp] 
reporter in cases of this description. 
The mistake such as it was was not of the 
legal adviser or his clerk but of some- 
body else who is in no better position 
than the man in the street. We have 
very carefully considered the submissions 
made by the Senior Government Pleader, 
but it strikes us that this is not a case 
for the exercise of our discretion under, 
under S. 5, Lim. Act. As far as one can 
make out from the papers before us, it 
appears that the matter of filing the pre- 
sent appeal was left to the very last mo- 
ment. and that apparently the papers 
were in the hands of the Senior Govern- 
ment Pleader as far back as November, 
1930. It is apparent therefore that suf- 
ficient time had been given to the legal 
advisers of the litigant concerned to do 
everything necessary for filing the appeal 
in time, but nobody seems to have taken 
any interest in the matter and a policy 
of drift was apparently allowed to be 
followed. In our opinion, it would be an 
extremely dangerous precedent if we were 
to allow any extension of time for filing 
the present appeal. It would not be a 
sound exercise of discretion on our part 
and we feel that we have no other alter, 
native but to direct that this rule should 
be discharged and that the appeal be 
not registered. The rule is discharged 
with costs three gold mofaurs. 

K.s. Buie discharged. 
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Mukebji, J. 

Dwarikanath Par— Defendant — Ap- 
pellant. 

V. 

' Krishna Barai and another — Plaintiffs 
— Respondents. 

Appeal No. 1423 of 1930, Decided on 
'26th July 1932, from appellate decree 
of Addl. Sub-Judge, Khulna, D/- 16tH 
January 1930. 

(a) Appeal — Joint decree in favour of two 
persons declaring title to eight annas share 
«s against another— Latter cannot challenge 
decree only as against one of joint decree^ 
liolders and to the extent of his four annas 
ahare. 

Where a joint decree has been made in favour 
of two plain tlfis declaring their title to an eight 
annas share and giving them possession in res- 
pect of the eight annas share as against another, 
the latter cannot challenge the validity of bhat 
decree in the absence of one of the plaintiffs and 
only to the extent of a four annas share : AIR 
1929 PC 58, Expl and List ; AIR 1929 Cal 519, 
Dist. [P 405 0 2J 

(b) Civil P. C. (1908), O. 21, R. 92— Notice 
•of application to set aside sale net issued to 
party affected by order — Sale set aside — 
Order cannot be attacked by such party 
collaterally in another proceeding. 

An order setting aside a Court sale cannot be 
treated as a nullity merely because notice of the 
applicatiou for setting aside the sale was not 
issued to a party who Mvaa affected by the order 
and that if such a party does impugn tho vali- 
dity of the Older iu a proceeding directed against 
the order he cannot attack it collaterally in any 
other proceeding. [P 40G C 2] 

Birendra Chandra Das and Rajendra 
Nath Das— for Appellant. 

Niyode Bandhu Roy — for Respon- 
dents. 

Judgment. — Defendant 1 against whom 
a decree for confirmation of pos- 
.sessloQ after declaration of plaintiff’s 
title to an 8 annas share of a certain 
jama has been made by the Courts below, 
has preferred the appeal. The facts of 
the case are not at all complicated. They 
are, in so far as it is necessary to be 
stated here, the following: The jama 
belongiBd originally to two persons of the 
names of Nritya Bewa and Feli Bewa. 
■They held it in equal shares. , Feli 
Bewa's sons are the two plaintiffs in the 
suit, one of whom is Krishna Barai and 
the other is a minor of the name of Debi 
Charan Barai. Nritya Bewa had a son 
who died leaving a widow named Daina- 
yanti Bewa who is defendant 2 in the 
suit. Nritya Bewa's interest devolved 
on defendant 2 and Feli Bewa's on the 
.plaintiffs. Feli Bewa and defendant 2 
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jointly executed a usufructuary mort- 
gage in respect of the entire jama in 
favour of defendant 1, It is also said 
that subsequent to the execution of 
this usufructuary mortgage defendant 2 
sold his 8 annas share of the jama to 
defendant 1. Thereafter, there was de- 
fault in the payment of the rent due on 
account of this jama to the landlord. 
For such default there was a suit for 
rent instituted by the landlord against 
tho plaintiffs and defendant 2. 

There was a decree obtained in that suit 
and in execution of that decree the land- 
lord purchased the entire jama and there- 
after defendant 1 obtained a settlement 
of the jama from the landlord. Defen- 
dant 1 had also got his name recorded 
in the record of rights as the holder of 
this entire jama. It is on the^,. basis of 
these facts that the two plaintiffs insti- 
tuted the present suit for declaration of 
their title to the 8 annas share in the 
jama, for a declaration that the entry in 
the Record o[ Rights to the effect that 
defendant 1 was the tenant in respect of 
this jama to the exclusion of :th 0 plain- 
tiffs was wrong for a decree for confir- 
mation of possession in tho 8 annas share 
and also for other reliefs. It may be 
stated hero that the plaintiffs’ case also 
was that after the sale in execution of 
the rent decree had taken place and tho 
landlord had made his purchase at such 
execution, the said sale had on the ap- 
plication of the plaintiffs, been set aside. 
The contention of defendant I was that 
he was not a party to nor aware of the 
proceedings relating to the setting aside 
of the sale, that he was not bound by 
any decision that had been made in those 
prooeedings in plaintiffs’ favour and that 
be had taken settlement of the land in 
jamai right from the landlords and was 
lawfully in possession of the jama. The 
Courts below have decreed the suit, and, 
as already stated, defendant 1 has pre- 
ferred this second appeal. 

A preliminary objection was taken as 
regards the competency of this appeal. 
This objection rests on the fact that 
there was an order made by this Court 
for proper representation of plaintiff 2 
who was a minor, but that order not 
having beencomplied with, the appeal, in 
so far as it was against that plaintiff, 
was dismissed, leaving it open to the ap- 
pellant to proceed with the appeal as 
against the other plaintiff, namely, plain- 
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1, at the appellant's risk. A go^d 
deal of argument has been addressed to 
mo, based upon what has subseciuently 
transpired to be a misoonoeption as re- 
gards the exact nature of the case and of 
the decree that: baa been made therein. 
The argument first of all proceeded on 
the footing that there have been decrees 
made by -the Courts below in favour of 
plaintiff 2, and for the matter of that in 
favour of both the plaintiffs, deolaring 
the ontry in the Record of Rights as 
incorrect. On an examination of the 
decrees passed by the Courts below how- 
ever it appears that neither of those 
decrees contains any such declaration. 

The suit undoubtedly is based upon a 
prayer to the effect that it should be 
declared -that the entry in the Record 
of Righ^, to the extent that it affects 
the property concerned in the suit, 
namely, the 8 annas share in the jama, 
was wrong; but that declaration evi. 
dently was asked for as ancillary to the 
other reliefs which the plaintiffs prayed 
for and have been granted by both the 
Courts below, namely, a declaration of 
their right and confirmation ot posses- 
sion. The maintainability of the appeal 
is also disputed on behalf of the respon- 
dents on the ground that the appeal 
arises out of a suit for correction of an 
entry in the Record of Rights under the 
provision of Chap, 10, Ben. Ten. Act. 
This argument also is not well founded, 
because the suit for correction of an 
entry in the Record of Rights is entirely 
different from a suit of the present nature 
in which declaration of title to and con- 
firmation of possession of property is 
made, based though the suit may be 
upon a prayer in the nature of an anoil- 
lary declaration that the entry in the 
Record of Rights is incorrect. 

The real point of view from which the 
matter has got to be considered is whe- 
ther having regard to the fact that a 
joint decree has been made by both the 
Courts below in favour of the two plain- 
tiffs deolaring their title to an 8 annas 
share in the jama and giving them pos- 
session in respect of the said 8 atinas 
share as against defendant 1, it ia open 
to defendant 1 to ohallenga the validity 
of that decree in the absence of one of 
the plaintiffs and only to the ektent of 
a 4 annas share whloh the other plain- 
tiff may have out of the 8 annas share in 
the jama. 1 am clearly of opinion that 
1983 0/59 ft 60 


the appellant is not entitled prooeed 
with the appeal on such a i 4m! 

of opinion that if the appeal, is . allowed 
to proceed ou that basis the 
be that defendant 1 will be all^ti^d to 
get rid of his liability under the 4e^eejt 
of the Courts below to the extent olf 
four annas share out of the eight aimae! 
share in the jama in respect of whieh aj 
joint decree has been made in favour of! 
the two plaintiffs and which decree will 
always stand good so far as the minorl 
plaintiff against whom the present appeal] 
had been dismissed is concerned. The' 
two decrees therefore will be utterly in- 
consistent with each other. Because 
plaintiff 2 will be entitled to realize that 
decree as against defendant 1 by apply- 
ing for its exeentiou and obtaining 
jointly with plaintiff 1 possession in res- 
pect of the eight annas share ot this 
jama as against defendant 1, whereas* on 
the other hand, defendant 1 will have in 
his favour declaration to the effect that 
in so far as four annas share ot plaintiff 1 
is concerned out of the said eight annas 
share he is not liable to make over pos-. 
session pf that share to anybody. Thesel 
decrees will be in confiiot with eaebj 
other and will never be allowed to stand.! 
For this reason, I am of opinion that the 'j 
present appeal cannot succeed. 

My attention has been drawn on be- 
half of the appellant to a number of 
cases as supporting the view that not- 
withstanding what has happened the 
appeal should be allowed to continue. 
One of these cases is the decision of the 
Judicial Oommittee in the case of 
Mohammad Wajid AH Khan v. Puran 
Sing (1). That was a case in which in a 
suit for pre-omptipn and recovery of 
possession a decree had . been obtained 
by several plaintiffs in the Court below. 
On appeal the defendant in the suit 
challenged the validity of the decree of 
the trial Gourti but one oE the plaintiffs 
who had obtained such decree was not 
properly on the record. It was held by 
the Allahabad Hi^h .Court that the ap.- 
peal bad abated as against all the plain- 
tiffs and therefore was not maintainable. 
Their Lordships of the Judicial Oom- 
mittee, while holding that thie repre. 
senbativea of the deceased, .respondent 
could not be bound by the decree that 
would be passed on such an. appeal by 
i. AIB 1929 PC 56S114 1 1 60IsS:66 Ya 80=P6t 
A119#T{PC), 
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the appellate Court and would still have 
the right to pre-empt the whole pro- 
perty under a decree of the first Court, 
held that it was not a correct view to 
take that in those circumstances the 
whole appeal had abated, but that it was 
possible for the appellant to proceed 
effectively against the surviving respon- 
dents. His case, in my opinion, does 
not support.tbe appellant’s contention in 
any way and for the simple reason that 
even though the representatives of the 
deceased respondent were not parties to 
the appeal and by reason of the decree 
which stood in their favour as having 
been "passed by the trial Court they 
would be competent to pre-empt and 
obtain possession of the properties, such 
a decree -in their favour would not be 
be inconsistent with a decree which, the 
appellate Court might pass negativing 
the right of the other two plaintiffs who 
were properly parties to the appeal. 

A decree for pre-emption, as pointed 
out by their Lordships, was a decree in 
favour of each of the cosharers to pre- 
empt in respect of the entire property 
leaving .the said cosharers to adjust 
their shares and properties amongst 
themselves. Their Lordships’ decision, 
in substance, was that the persons who 
would be entitled to pre-empt on the 
strength of the decree made by the trial 
Court would be competent to do so even 
though other persons who were properly 
parties to the appeal would be precluded 
from doing so by reason of the decree 
which the appellate Court might pass. 
This case therefore in my opinion., has 
no application to the position which the 
appellant desires to maintain. Another 
case has been referred to and that is the 
case of Hart Gharan v. Kalipada Gha- 
kravariy (2). The facts of that case also 
stand on a very different footing. There 
several plaintiffs had instituted a suit 
for ejectment. They had fa^ed in the 
trial^ourt. Then they preferred an 
appeal before the lower appellate Court, 
and when that appeal was pending one 
of the plaintiffs-appellants died and his 
heirs did not come forward to be sub- 
stituted in the place of the deceased. 
The question that arose was whether in 
those circumstances it was open to the 
other plaintiffs-appellants who were on 
the record to proceed with the appeal. 

It was held thatbyanamendme.nt which 
e 8. AIR 1929 Oal S19— 119 1 C 814=:66 Oal 622* 
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ought to have been allowed in that case 
the latter should have been allowed 
to proceed with the appeal in order 
order to get *a somewhat different form 
of relief from that which he bad origi- 
Dally claimed. There was no question 
of any conflicting decrees resulting. In 
the present case the position is entirely 
different and the appeal cannot, in my 
opinion, proceed. This is my view as 
regards the maintainability of the pre- 
sent appeal. But the case has been 
argued in very great detail, and upon 
the merits the one question of impor- 
tance that arises is whether defendant 1 
is bound by the proceedings relating to 
the setting aside of the sale and the 
order that was passed in those proceed- 
ings. 

It appears that under ^0. 21,. 

B. 90, of the Code, if an application is 
made for setting aside a sale, notice of 
such application should bo given to all 
parties who may be affected by the sale 
being set aside. That is what is stated 
in 0. 21, B. 92 of the Code, which lays 
down that no order for setting aside a 
sale should be made without notice to 
the parties affected thereby. The ques- 
tion is whether if such an order is made 
without notice being given to parties 
who may be affected by the setting 
aside of the sale the order may be re- 
garded as one passed without jurisdic- 
tion and entirely a nullity or whether 
it should not be held that the order is a 
good one though in certain circumstan- 
ces it may not be binding on the party 
to whom such notice has not been 
given. Now the decision which has 
been relied upon by the Court of 
appeal below for the view that such an 
order cannot be regarded as one passed 
without jurisdiction and as a nullity, 
the learned advocate for the parties 
could not produce before me. I have 
subsequently found that it was one of 
my own decisions. I held in that case 
that an order setting aside a Court sale 
cannot be treated as a nullity merely 
because notice of the application for 
setting aside the sale was not issued to 
a party who was affected by the order 
and that if such a party does impugn 
the validity of the order in a proceeding 
directed against the order he cannot 
attack it collaterally in any other pro- 
ceeding. I see no reason to change my 
view expressed in that case. 
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In thaii view of the matter the ques- 
tion that arises is as to whether defen- 
dant 1 can rely upon his 'title as against 
the plaintiffs. Defendant 1 was a usu- 
fructuary mortgagee both in respect of 
the eight annas share which the plain- 
tiffs claimed and in respect of the other 
eight annas share which belonged to 
Nritya Bewa. As regards the alleged 
purchase under the kabala from defen- 
dant 2 that did not relate to the eight 
annas share which formed the subject- 
matter of the suit. And the other title 
on which defendant 1 relied was the one 
which he derived from the landlord after 
the latter had made his purchase at the 
sale which was subsequently set aside. 
In these circumstances, the purchase 
which 'defendant 1 is alleged to have 
made {fom defendant 2 docs not require 
any consideration in this suit. As regards 
the usufructuary mortgage the finding 
of the trial Court is that defendant 1 
himself was bound to pay the rents due 
to the landlord and that this finding is 
correct appears from the very terms of 
the mortgage deed itself which is on the 
record. That being the position, any 
settlement which defendant 1 may have 
obtained from the landlord on a sale 
held in execution of a decree which had 
been brought about by the non-payment 
of the rent which defendant 1 was bound 
to pay under the terms of this document 
must enure to the benefit of the plain- 
tiffs. It is quite true that the SuWdi- 
nate Judge has not come to any finding 
with regard to this matter. But there 
is a finding to the above effect in the 
judgment of the trial Court, and inas- 
much as it is, more or less, a finding on 
a legal position which in my opinion is 
correct, I do not see why I should not 
uphold it. The result is that, in my 
opinion, the appeal fails and must be 
dismissed with costs. 

K.S. Appeal dismissed. 
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Guha and Bartlet, JJ. 

Makhan Lal Laha and another — 
Plaintiffs — Appellants. 

V. 

Nagendra Nath Adhicary — Defendant 
— Respondent. 

Appeal No. 495 of 1931, Decided on 
19th July 1932, against order of Addl. 
Sub-Judge, Howrah, D/- 30th September 
1931. 


(ft) Pftrtition Act (4 of 1893},. S, 4'-*-Tr«nt* 
ler uaed in cftine cense fts In Triincfer ef 
Property Act (1882), 8. 8, 

The word 'Hrauefer” in the Partition Act has 
been used in the came cence and' In the satne 
-way as it has been used in the Transfer of Pro- 
perty Act, under which enactment transfer in- 
cludes sale, mortgage, lease, exchange and gift^ 
so far as vesting of title is concerned. [P 468 0 8] 
(b) Interpretation of Statules— Technical 
language hae technical meaning. 

When the legislatuie uses technical language 
in its statutes, it is supposed to attadi to it, its 
technical moaning unless the contrary mani- 
festly appears : Burton ▼. Beevil, IG K & 
307; Laird v. Briggs^ (1681) 19 Ch D 22 and 
Attorney General v. MitcHallt (1681) ^ Q B JO 
548. Bef. [P 466 C 1] 

(e) Partition Act (4 of 1893), S. 4^Sur- 
render means falling of lesser estate into 
greater—Surrender by tenant ofnon-trans* 
ferable tenancy Is not transfer within mean- 
ing of S. 4. 

A surrender is a yielding up an estate for life 
to him that hath an immediate estate in rever- 
sion or romaindor wherein the estate for life or 
years may merge by mutual agreement; it is tha- 
falling of a lesser estate into a greater. Though 
a surrender may under certain oircumstanoea 
amount to a transfer and operate as such, sur- 
render of an interest in a tenancy which is non 
transferable does not amount to a transfer. 

IP 468 0 2] 

Of three tenants wbo were bolding under the 
plaintiff, under a lease which gave no trans- 
ferable* right to the tenants who were mem* 
bers oif an undivided family two of them 
surrendered their undivided two*thirds share to 
the plaintiffs who were not members of that 
family. Plaintiff filed a suit for partition; 

Held : that the surrender did not operate as 
a valid transfer, that B. 4, Partition Act, had 
no application and that the property was liable 
to partition; 82 J G 292, Diet. ; A I B 1919 
Pat 120, Bias. from. [P 469 0 1] 

Bupendra Kumar Hitter — lor Appel- 
lants. 

Amrita Lal Mukherji — for Respon- 
dent. 

Guha, /.—This appeal is directed, 
against the decision of the learned Ad- 
ditional Subordinate Judge, Howrah, 
setting aside a decree for partition, 
passed by tbeMunsif, let Court, Howrah 
in title Suit No. 356 of 1928, and re- 
manding the case with a direction that 
the defendant in the suit should be 
'^allowed to avail himself of the advan- 
tage under S. 4, Partition Act'* (4 of 
1893), as he had undertaken to buy the 
two-thirds share of the plaintiffs who 
were the transferees in respect of. that 
share of the property in suit. Upon 
the findings arrived at by the Courts 
below, the plaintiffs were the holders 
of the superior interest in the property 
in question, which is a dwelling house 
in tbo sense that it is homestead land. 
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with huts standisg thereoD. Of the 
three tonante holding under the plain- 
tiff, under a lease which gave no trans- 
ferable right to the tenants, who were 
members of an undivided family, two of 
them surrendered their undivided two- 
thirds share to the plaintiffs who are not 
members of that family. The plaintiffs 
thereafter instituted the suit out of 
which this appeal has arisen, for parti- 
tion, and the plaintiffs* claim in that 
behalf was resisted by the defendant as 
a member of an undivided family, who 
had an undivided share in the property 
sought to be partitioned. The issue 
raised by the parties on this part of the 
case was this: 

''Is the property liable to partition in view of 
B. 4, Partition Act. 

The trial Court gave its decision in 
favour of the plaintiff, and held that 
S. 4, Partition Act, had no application te 
the case. The Court of appeal below, 
on appeal by the defendant, reversed 
the decision of tho trial Court, and has 
remitted the case to that Court, with 
the direction to which reference has 
already been made. The plaintiffs have 
appealed to this Court. The question 
arising for consideration in this appeal 
is whether the surrender of the two- 
thirds share by the tenants was a trans- 
fer within the meaning of S. 4, Parti- 
tion Act, which speaks of a share of a 
dwelling house belonging to an undivi- 
ded family being transferred fto a per- 
son who is not a member of such family 
of such transferee suing for partition, 
and of a member of *the family being a 
share-holder undertaking to buy the 
share of such transferee. The word 
‘'transfer" has not been defined in any 
statute law applicable to this country; 
it has long been recognized to be a tech- 
nical term of law by the legislature and 
jby the Courts of Justice. As pointed 
out by Parke, B., in Burton v. Beevel (l) 
when the legislature uses technical 
language in its statutes, it is Isupposed 
to attach to it, its technical meaning 
unless the contrary manifestly appears: 
Isee also Laird v. Briggs (2) and Attorney 
General v. MHohell (3). As it has bean 
said, the use of technical terms and 
technical language is necessary for the 
purpose of obviating the difficulty that 

1. 16 & W 807=llJur 71»:16 L J Ex 86. 

2. (1S61) 19 Oh. D 22=45 L T 238. 

8. (1661) 6 Q B D 648=50 1/ J Q B 406=45 
J P 613=44 L T 5S0?29 W B 688. 


arise by the use of popular expressions 
in regard to legal subjects. So far as 
the use of the word transfer in the| 
Partition Act is concerned, the reason- 
able view t5 take is that it has been, 
used in the same sense and in the same! 
way as it has been used in the Transfer! 
of Property Act, under which enactment 
transfer includes sale, mortgage, lease, 
exchange and gift, so far as vesting of 
title is concerned. It is worthy of note, 
that the word surrender is used in the 
Transfer of Property Act in connexion 
with determination* of a lease (S. lllof 
the Act) and there is no indication in the' 
enactment that a surrender is a mode of 
transfer. It may also bo noticed that 
under the Bengal Tenancy Act, transfer, 
of a holding by a tenant has not been 
placed on the same footing as a sur- 
render of the same in favour of tho land- 
lord. The term surrender as distingui-l 
shed from transfer is very well knownj 
in law; a surrender is a yielding up anj 
estate for life or years to him that hath 
an immediate estate in reversion or re-j 
mainder wherein the estate for life or! 
years may merge by mutual agreement ;i 
it is the falling of a lesser estate into a 
greater: (see Co. Jjitt. 337 B, 338 a). In 
our judgment, it is not possible to hold 
that surreuder by a to!iant is transfer as 
contemplated by S, 4, Partition Act: 
there is no accrual of title so for as the 
landlord is concerned by an act of sur- 
render on the part dt tho tenant, sur- 
render having onJy the oIToct of merging 
the lesser estate of the tenant into the! 
greater estate of the landlord. Tho deci- 
sions of the Patna High Court referred 
to in the judgment of the Court of ap- 
peal below, do not rest upon the inter- 
pretation of S. 4, Partition Act, and 
they do not interpret the word transfer 
as used in that section. In Jumra 
Prosad v. Basdeo.' Singh (4) one of the 
cases referred to, it was observed by the 
learned Judges of the Patna High Oou;fc 
that the surrender by Hindu widow, of 
a raiyati holding of which she was for 
the time being in occupation, to her 
landlord, was a "giving up of a right or 
interest," and was a transfer of her 
limited interest in the holding. If the 
observation of the learned Judges go 
against the meaning attaching to tho 
word surrender so far as legal inter- 
pretation o f the wor d is oon oerned, and 
4. AIR 1919 Pat 120=5d"r6872. 
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Nasir orJeraA io gl^ 
to docree-fcol4« — FaJiurt of 
debtor to foaovo hut •Unding JJI {alw^igr: 
moval affected by naair’a nen -Obje^l®a W. 
jndgmant-deblora — Aceuaed beta nort^. 
of private defence end are gnllty nndet 
S. 186-Clvll P, C. ;i908), O. 21. K. 9i. • 

A nazir who vraa ordered to givd poaseasion ox 
land to decree-holder aabed the Judgment-aaWjOt 
to remove the hut standing on the^nd. Tno 
latier refused and insieted that il ^^9 
be removed they ehould be removed by the 

nassir'smen. Thereupon the nazirs men ^gen 

to remove tbehuts Tbl 

gtead of digaing and taking them out. TM 

aceussd obstructed the nairir 
BO doing, threatened and obaeed them. Their M 
fence was that they did this in private defenw 
to the mischief committed by the naeir and h > 
party to his property. 

Eeld: that the nazir and his party aet^ in 
Bo^ faith, that the accused had no • ^ebt of 
Irivato defence under the circumstWCM Md 
that aecuwd were guilty under S. U] 

Khmidlear-'ioit the Crown. 

Dehendra. Narain Bhattaeharjee vui 
Hementa Kumar Biswas lot Accused 
in Reference No. 75 of 1932. 

Bankin.C.J.-la this case we have 
before us. first of all an ePPf 1 
red by the Government against an order 
of acquittal passed by Subdivisional 
Officer of Netrokonu. That officer had 
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if they go against the meaning of the 
word transfer as tar as that meaning can 
be gathered from the st itutory pro- 
visions contained in enaotments relating 
to transfer of property, we dissent from 
those observations. There can be no 
doubt that a surrender in certain oir- 
cumstances may amount to a 
and operate as such. _ The case of Aoaut 
Karim Mean v. Miajan Mtanji fo), ds- 
oided by this Court is a typical case of 
that description. The learned Judges 
deciding that case, proceeded on the 
footing that the surrender of a Por- 
tion of a joint holding by one of the 
tenants was not a v.alid surrender, 
and such s irrendev was gi ven ell act 
to as a transfer in favour of tho land- 
lord. The question was not there- 
fore decided that a surrender was a 
transfer in all cases. In the case before 
us the validity of the surrender by the 
tenants is not in question; it is a valid 
surrender of an interest in a tenancy 
which was non-transfevalila by the 
terms of t’ne docuniant creating the 
tenancy. It could not therefore be said 
as it was said in Abdul Karm Mean s 
case (5), refovvod to above, that the 
'surrender operated as a valid transfer in 
ifavourof the landlord. The surrender 
In the case before us was not a transfer 
ias contemplated by S. 4. Partition Act. 
iln the above view of tho case the deci- 
sion arrived at by the Court of appeal 
below, and the or >er of remand passed 
ibv that Oourb, must bo sot asmo; and 
iw‘o direct accordingly. The decree 
ipassed by the Court of first ins.ianc0 is 
irestovod, as wo hold that S. 4, Partition 
Act has no application to this case. 
iTha parties are to bear their own coSuS 
in this Court, and in the Court of ap- 
peal below. 

BrtrfZc//, /.-I agree- 

g Order aocor dingly. 

B. (laihrmo 2^3. 
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Rankin, C. J. and Pbakson, J . 

Government *of BenQ(Xfl Petitioners 
Appellants. 

V. 

Alimandi ami Accused — Res- 
pondents. ^ ^ 

Government Appeal No. 1 and 
nal Reference Nos. 28 and 76 of 19dA, 
Decided on l7th November 1933. 

Panel Code (18M). Si. 186, 69 end 53- 


umcer oi i^ouLuivwuia. — ---- 
before him a number of accused persons 
who were prosecuted out of 
stances that arose when the nazir of the 
civil Court went with a large party of 

the auction-purchaser's men to give 
possession of certain land undei B. Jo, 
0. 21, Civil P. C. It appears clear and 
it is accepted by the trying Magistrate 
that on 4th -^prill931 the nazir wi h 
his peons and with these man tha 
auction-pnrohaser went m 
to the land in question. 7’^®. 
allowed a substantial time for the em- 
pioyees of the 
to terms with the 
After a while according to him “‘^r 2* 
honrs he refused to wait any 
told the judgment-debtors party to re 
move their women and chattels. The 
women and the °J»»**el 

from the huts. Thereupon, Alimuddm 

certainly and it may be others oUhe 
respondents also obieoted 
down of the huts. They o^J®®*®* 
rently on the ground that the writ was 
only to give delivery P®¥®®®”“®{ 
the lan8 and was not to give ^®^*^®'y 
possession of the huts. Thew was how- 
ever nothing in this objection and x« 
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was necessary to remove the huts in 
order to give delivery of possession of 
the land. 

It is quite clear upon the evidence 
that the judgment-debtor's party which 
was a large party present on the land 
was given every opportunity to remove 
the huts themselves. They refused to 
do so and thereupon the nazir said that 
the decree. holder’s people should remove 
the huts and they proceeded to take 
down the huts some of which were co- 
vered with corrugated iron sheets. When 
these people were removing Alimuddin’s 
hut, Alimuddin’ gave orders and it is 
proved that each and every one of the 
accused before us except perhaps Daro- 
gali on the order of Alimuddin chased 
the nazir, his peons and the decree, 
holder’s men with lathi, dao and other 
weapons and drove them from the place 
thereby not only committing assault but 
obstructing further processes of the 
Court. The nazir wrote his report the 
next day and it was filed on 7th April. 
This story and the complicity of each of 
the accused as stated above is clearly 
made out on the evidence and the evi- 
dence of the occurrence as I have en- 
deavoured to describe it was satisfac- 
tory to the trying Magistrate. It may 
here be added that as regards the ac- 
cused Darogali. it was proved that at 
the time when the party of the nazir 
was being driven from the site this ac- 
cused set fire to one of the huts which 
contained some straw which was easily 
inflammable. It is quite clear that the 
idea was that by setting fire to one of 
these huts the accused would be able 
to make out that the nazir and his 
party had committed some excess in the 
course of the execution. The trying 
Magistrate was satisfied of this and he 
convicted this accused Darogali under 
8. 193, I. P, 0., for fabricating false 
evidence and sentenced him. « 

As SBgards the other accused and also 
as regards Darogali on the other char, 
ges, however, the trying Magistrate 
arrived at the verdict of acquittal and 
the reasons which led him to that ver- 
dict, are these: Ha says that as regards 
one of the huts at least which was in 
the shape of a gable roofed hut some of 
the sheets of corrugated iron were bent 
and that the posts which supported the 
chal had not been properly and carefully 
dug out and uprooted but bad been cut 
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through two or three feet from the 
ground. He says that this was not done 
with any improper motive but it was a 
careless wa^ of proceeding to demolish 
the hut. As he says that this was done 
with want of due care therefore under 
S. 52, 1. P. 0., he thinks the absence of 
sufficient care and attention means that 
the huts were not demolished in good 
faith. Thereupon he goes on further to 
say that the party of the nazir were 
committing mischief by carrying out 
this execution. That being so he fur- 
ther says that there was a right of pri- 
vate defence on the judgment-debtors’ 
party and, on the basis that there was a 
right of private defence on the judg- 
ment-debtor’s part, the last stop in his 
reasoning is that S. 99, I. P. O. did not 
in any way disentitle these accused per- 
sons from using force against the nazir 
and his people. 8. 99 says 

there is no right of private dofoneo against an 
act which does not reasonably cause the appre- 
hension of death or of grievous hurt if done or 
attempted to be done by public servant acting 
in good faith under colour of his office, though 
thaf act may not be strictly justifiable by law” 
and that 

‘‘ there is no right of private defence against an 
act which does nos reasonably cause the appre- 
hension of death or of grievous hurt if done or 
attempted to bo done by the direction of the 
public servant acting in good faith under colour 
of his office.” 

In my judgment there was no want 
whatsoever of good faith on tho part of 
the nazir in giving instructions to have 
these huts removed. The circumstances 
that the judgment-debtors refused to 
remove the huts themselves for wbichi 
they were given an opportunity and in- 
sisted that if they were to be removed 
they should be removed by the nazir’s 
men with his authority means that it is 
quite unreasonable to complain that the 
utmost degree of skill was not utilized 
in taking down the huts so as to give 
the decree-holder possession of the land. 
What is suggested is that there was a 
better way of taking down these huts 
than by cutting the posts near to the 
ground and that a more elaborate pro- 
cess would have avoided some slight 
bending of the corrugated iron Bheets. 11 
have no doubt at all that in givingj 
direction that the huts must be taken 
down the nazir acted in good faith. 1 
cannot agree with the trial Magistrate 
that there was any question of private 
defence available to the acoused persons 
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in the preBent case; neither can it be 
said for a moment that because the ordi- 
nary writ under 0. 21, R. 96, Civil P. C. 
does not particularly mention delivery 
of huts or removal of huts the huts can- 
not be removed. The auction-purchaser 
is entitled to get the property without 
the property being burdened with those 
huts. As a part of delivering possession 
the taking down of these huts does not 
appear to have been done with any dis- 
regard to any right of the judgment- 
debtors which they bad under the pro- 
Iper procedure. In those circumstances 
jthe reasons which the trying Magistrate 
has given for finding not guilty a large 
ibody of persons who attacked the nazir 
!and his party with armed 'weapons seem 
Ito mo to* be without any substance. 

I ha\'« carefully considered and all 
the more carefully in view of the fact 
that the accused persons in this appeal 
have not been represented before us the 
evidence as regards each individual per. 
son. That Alimuddin the person who 
gave the order was the loading spirit is 
abundantly clear. It is also clear that 
each of the others except perhaps Daro- 
gali took iiart in ehasing the nazir and 
his party. I take it on this evidence 
that the nazir and his party on being 
threatened retired and escaped any ac- 
tual battery, though, of course it may 
be said that every one of the accused 
persons is guilty of assault. Still what 
happened was that by threat of force 
and immediate throat of force the nazir 
and his party were driven out of the 
field. In these circumstanoes the charges 
against each of these individual accused 
are of unlawful assembly of obstructing 
a public officer in the discharge of his 
duty and of assaulting a public officer in 
the discharge of his duty. As we are 
dealing with this case here and in the 
absence of the accused, I do not pro- 
pose to take action against them under 
S. 143, I. P. 0. No doubt they would 
be technically guilty of unlawful as- 
sembly the moment they started chasing 
the nazir. On the other hand they were 
living at the spot and they all congre* 
gated at the place necessarily and it 
would be a somewhat technical view of 
the matter to punish them for unlawful 
assembly. In the same way while they 
are technically guilty of assault, as 
there is no very detailed evidence as to 
the weapon with which each person was 


armed or what be actually did in tb^B 
connexion, 1 do not propose to find, them 
guilty on that charge or to impose any 
separate sentence. The real substance i 
of this matter is that they prevented 
the nazir from giving possession of the 
land, that they obstructed him in thb 
discharge of his duty and that they did 
so by force and by a threat of force. 

As regards Darogali however I am not 
quite sure about his participation in 
this. But as he has already been con- 
victed and sentenced under S. 193, 
I. P. 0., his case may be left out of con- 
sideration. The appeal as against him 
will be dismissed. In these circum- 
stances it appears to me that we should 
treat this case as a case under 8.^ 186, 
I. P. C., and in my judgment it will be 
sufficient if we convict each of the ac- 
cased except Darogali on the Gharge| 
under that section. As the offence under 
S. 186, 1. P. 0., is of a somewhat gravej 
character, Alimuddin as the principal 
person must be sentence to three months 
rigoious imprisonment and each of the 
other accused except Darogali will be 
sentenced under the same section to 
two months’ rigorous imprisonment. It 
remains then to say that this matter 
came before the learned District and 
Sessions Judge who made a reference to 
this Court under the provisions of 
S. 438, Criminal P. C. (Reference No. 2o 
of 1932) asking us to set aside the ver- 
dict of acquittal and to direct a farther 
inquiry. In view of the matter having 
been brought to a conclusion in Govern- 
ment Appeal No. 1 of 1932, just now 
dealt with, it will not be necessary to 
make any order on that reference except 
to say that in my judgment it was a 
very proper reference to make. 

The learned Sessions Judge had also 
to deal with another aspect of the mat- 
ter. It appears that just before the 
civil Court made its complaint to the 
Magistrate against this treatment of the 
nasir, on 8th April a complaint 
made to the Magistrate on the part ol 
the judgment-debtors. In the end the 
Magistrate issued summonses upon two 
persons of the auction-purchaser s patty 
namely. Ramesh Chandra Dutta and 
Nathu Singh, the complaint agamst 
these people being of oausihg miswiet 
by burning down huts. This complaint 
was brought by Hatimuddin and was 
against the two persons I have naroed^ 



472 Calcutta Emperor v. Makhan Lal 1933 


As it has now been found in a proceed- 
ing in which Hatimuddin is a parfcy and 
in which he had had the advantage of 
being in the position of defendant, the 
burden of proof being on the prosecution 
that the burning, of the huts and the 
attack upon the nazir's party was the 
act of the judgment-debtors’ party, it 
seems to me that this counter case is 
one which ought not to be allowed 
to go further. The learned Sessions 
Judge has made a reference to this 
Court (No. 75 of 1932) recommending 
that the order made for issue of sum- 
monses on these two persons Bamesh 
Chandra Dutta and Natfhu Singh of the 
decree-bolder’s party be set aside and 
that the proceedings against them be 
quashed. In my judgment that reference 
ought to be accepted and the ordgr 
which the learned Sessonsi Judge has 
recommended ought now to be made. 

Pearson^ J, — I agree. 

K.s. Order accordingly, 
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Pakckridge and Patterson, JJ. 

Emperor 

V. 

Makhan Lai Oarodia and another — 
Accused. 

Jury Ref. No. 69 of 1932, Decided on 
3rd February 1933. 

Criminal P. C. (1898), S. 307 — Disagree- 
ment with opinion of jury is one of condi- 
tions precedent to making reference. 

A disagreement with the opinion of the jurors 
is one of the conditions precedent to make a re- 
ference; and a Judge is not justified in referring 
the case to the High Court where his quarrel 
with the jury’s verdict is not that the persons 
who were found guilty fhould in fact have been 
found not guilty, but that logically other persons 
who have been found not guilty should have 
been found guilty as well. [P 474 0 1] 

Radhica Banjan Ouha — for the Crown. 

Shyama Prasanna for Accused. 

Order. — In this case the learned Ses- 
sion^ Judge of the Assam Valley Dis- 
tricts has referred the case of two per. 
sons, Makhan Lai Qarodia and DebiDatt 
(Serangi) alias Eopa Driver, to us under 
S. 307, Criminal P. C. The accused were 
tried together with three other persons, 
namely, Bhuban Bijoy Singh, Sew Pra- 
sad Agarwalla and Sew Pajan, in the 
following oircumstanoes: There is an 
unmarried girl whom the medical evi- 
denee shows to be of about 20. years of 
.age, who at the time of the events in 
A, 


question was living with her brother-in* 
law Gaziram Kooch in Dibrugarh. Thera 
is a Marw^iri shop keeper in Dibrugarh 
of the name of Lachiram Agarwalla. It 
is an admitted fact that Lachiram 
formed an illicit connexion with the girl 
Subhadra. It appears that . Laohhiram 
was in the habit at first of visiting 
Subhadra at Gaziram’s house. 

In April or May 1932 according to the 
prosecution, Makbania, Bhuban Bijoy 
and his mistress an Assamese Dom named 
Kusum, visited Gaziram 's house and ob- 
tained possession of the person of Su- 
bhadra by falsely representing that they 
had been sent to fetch her by Lachiram. 
On this the girl consented to accompany 
Makhania and Bhuban. But she was 
taken by them not to Lacliiaram's house 
but to Eusum’s house where 8he was 
raped by Makhania. She was dis- 
covered by Gaziram at this bouse and 
recovered by him. His story is that he 
consented to compromise the matter for 
a sum of Rs. 100 of which Rs. 50 was 
paid on that occasion with a promiso 
that the balanco would bo paid at a 
later date. He signed a document which 
does not support this theory but lends 
colour to the dofenco suggestion that he 
agreed to make over his sister-in-law to 
Makhania as his concubine. Whatever 
may bo the truth as regards this part of 
the story, it is quite certain that Su- 
bhadra returned to Gaziram's house on 
or about the lOfch May 1932 and that a 
fortnight later she was removed from 
that house with her consent to become 
the kept mistress of Lachiram. On that 
occasion formal documents were execu- 
ted by the parties duly stamped and em- 
bodying an agreement that Subhadra 
should behave as an obedient and faith- 
ful wife towards Lachiram who on his 
side undertook to treat her properly and 
provide for her in a suitable fashion. 
Lachiram is a married man whose wife 
lives in the same house with him at 
Dibrugarh. Arrangements were accord- 
ingly made whereby Subhadra was in- 
stalled in a room in a corrugated iron 
building in Dibrugarh belonging to a 
man named Dbaneswar. There were 
other people living in the building in- 
cluding a relation of Subhadra ’s, a man 
about 25 years of age named ManikRam. 
Subhadra lived in that house, Lachiram 
visiting her there periodically, until the 
night of 10th August 1939. 
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According to the prosecution, on that 
night, Makhania, Bhuban Singh and 
Debi Dutt who is a taxi driver, broke 
into the house and climbed over a parti 
tion into the room occupied by Subhadra 
and forcibly removed her. It is said that 
they carried her from the house tovrirds 
Debi Dutt's taxi which was standing 
close at hand and that before they 
reached the taxi Subhadra struggled and 
forced them to drop her in the mud, a 
fact which roused the attention of Sew 
Dayal Hajam, P. W. 2, who claims to 
have rocognizod the three persons whom 
I have named. Subhadra however was 
put into a taxi which was driven in the 
direction of some cross roads. There 
were vai;ious people in the neighbour- 
hood of the cross roads and a consider- 
able niTmbor of fcliem liave given evi- 
dence. They say th.oy heard the screams 
of a woman as also shouts of the malo 
occupants of the taxi. None oi: them 
liowever claims to have recognized Bhu- 
ban by sight, thoiigh ono says that ho 
recognized Bhuban's voice. Subhadra’s 
story is that she was taken to Kusum’s 
house as on the previous occasion in May 
and there ravished by Makhania . Two 
(lays later she was remove 1 to a village 
named Romai where she was kept in the 
house of one Sow Pras-id. Within the 
course of the same cliy she vvas taken 
from Romai by ono of Sew Prasad's ser- 
vants, a man of the name of Sew Pujan, 
to another hut belonging to Sew Prasad 
in an adjoining villaf^G of the name ot 
Churikata. Fiorn there she was rescued 
by the police and Gaziram. This was the 
prosecution story and charges were 
eventr.ally framed against Bhuban, Ma- 
khania and Debi Dutt under Ss. 457 and 
36G, I. P. C. and against Sew Prasad and 
Sew Pujan under S. I. P 0. Bhu- 
ban denied having had anything to do 
with the occurrence and having seen 
Subhadra on or about lOth August. 

On the other hand, Makhania and Debi 
Dutt admitted having taken the girl 
away from Kusum's house to Romai on 
12th August. Makhauia's story was 
that Subhadra consented to accompany 
him in May, as the document signed by 
Gaziram on lOtb May indicates, but that 
Lakhman had subsequently obtained 
possession of hor by a trick. He said 
that on 10th August, ho received a mes- 
sage from Subhadra asking him to re- 
move her from Lachiram's control nnd 


that he therefore made arrangatnefttB- 
with Debi Duct for the use of the' li- 
ter's taxi with v>fbich he X?ent tO’ th#* 
house where Subhadra was living end 
took her away in the taxi at her request 
and with her consent. Similarly he sd- 
mitteJ the removal of Subhadra from . 
Dibrugarh to Romai on 12th August, and- 
states that this was done with 8n- 
bhadra *3 approval. Sew Prasad and Sew 
Pujan also stated that they had acted 
very much in the way that the prosecu- 
tion alleged, but they said that the girl 
had approved the arrangements that 
were made and that she was cheerful 
throughout and that they had no sus- 
picion that she was the victim of abduc- 
tion. The jury unanimously found Bhu- 
ban Singh, Sew Prasad and Sew Pujan 
not guiity of the charges framed against 
them. Tiie learned Sessions Jifdgo baa 
accepted the verdict of the jury and has 
acquitted these three persons. The ju^ 
however unanimously found Makhania 
and Debi Dutt guilty under Ss. 157 and 
oGG, I. P. 0. The learned Judge has not 
accepted this verdict and has recorded 
tlvat in his opinion it is perverse and op- 
posed to the weight of evidence, and hae 
also recorded that it is necessary for tha 
ends of justice to refer their caso to tha 
High Court. , T , . 

When we turn to the learned Judge s 
letter of reference, its terms occasion 
cinsidorable doubt in onr minds whether 
the circumstances of the caso bring it 
under B. 307, Criminal P. 0.. at all. 
There is no statement in the letter that 
it is necessary for the ends of justice to 
refer the case to us, but having regard 
to what was recorded by the learned 
Judge at the time of the verdict, this is 
of trifling importance. What is however 
of importance is that the learned Judgo 
states that he would have been prepared 
to act upon a verdict of guilty against 
Bhuban, Makhania and Debi Dutt under 
S. 3GG, I. P. 0. He says however that 
he has not recommended the conviction 
of all these three, because there seems bo 
him to be a considerable element of 
doubt in the case, and because the 
verdict of the jury showed ^that they 
thought the principal witnesses capable 
of falsely incriminating the most impor- 
tant of the accused. It is clear, thatj 
what has weighed with the learnedi 
Judge is nob so much the opinion thati 
the verdict of guilty with regard to thewl 
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two accused is'erroneous in fact, as his 
view that if the jury were prepared to 
convict these two accused on the prose- 
cution evidence, they should also have 
convicted Bhuban Bijoy. As we have 
had occasion to observe before, this line 
of reasoning is to be applied with a con- 
siderable degree of caution. It is noto- 
rious that in this country, as probably 
elsewhere, it is not an uncommon thing 
for the witnesses to give a substantially 
correct story but at the same time to en- 
deavour to Implicate the innocent as 
well as the guilty. If the Court suspects 
that the evidence of a witness is affected 
by a motive of this sort, it will be reluc- 
tant to accept any portion of that evi- 
deuce; but at the same time, it is going 
too far to say that the jury are acting 
perversely, because they are of opiiiign 
that thd evidence of certain witnesses 
proves the guilt of certain of the accused 
but does not prove the guilt of their 
Go-accused, although on the face of it, it 
implicates the latter in an equal degree. 

It appears to us that the very fact that 
the learned Judge was in doubt whether 
to recommend the conviction of Bhuban 
Bejoy or the acquittal of Makhania and 
Debi Dutt, shows that he could not be 
said to disagree with the verdict of the 
jurors within the meaning of S. 307, 
Criminal P. G. A disagreement within 
the meaning of that section is one of the 
conditions precedent to a reference; and 
we very much doubt whether a Judge is 
justified in referring the case to this 
Court, whore his quarrel with the jury’s 
verdict is not that the persons who were 
found guilty should in fact have been 
found not guilty, but that logically the 
persons who have been found not guilty 
should have been found guilty as well. 
However we do not desire to dispose of 
the reference on this ground, although 
we consider it a substantial ground. 
{After considering the case on merits also 
the ovder proceeded.) In these circum- 
stances we feel that the reference should 
be rejected, and we accept the verdict of 
the jury and convict Makhania and Debi 
Dutt under Ss. 457 and 366, 1. P. G. hav- 
ing regard, however, to the disreputable 
character of all the persons concerned, 
we do not think that a heavy sentence 
is called for. We therefore sentence 
Makhania to one year's rigorous impri- 
‘sonment under S. 366 and Debi Dutt to 
mis myths’ rigorous imprisonment under 


that section. We pass no separate sen- 
tences under S. 457. If on bail, they 
will forthwith surrender to their bail 
bonds andfserve out the sentences imposed 
on them. 

K.S. Onder accordingly. 
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Guha and M. C. Ghose, JJ. 

Kshetra Mohan Pal Choudhury — 
Plaintiff — Appellant. 

V. 

Tufani Talukdar and others — Defen- 
dants — Respondents. 

Appeal No. 2479 of 1928, Decided on 
3l8t May 1932. 

RegUtration Act (1908), S. 17 --Regittra< 
tion of mere partition list containing list of 
properties is not compulsory. 

A mei'o partition list eonbiiining a list of pro- 
perties is a memorantlnm and dons not require 
registration. Whether such document is or is 
not a deed of partition must be decided on peru- 
sal of document itself. [P 475 G 1] 

DaseJe and Prakash Chandra Pakrasi 
— for Appellant. 

Annada Ch. Karkoon iorlyotish Chan- 
dra G%iha and Amriia Lai Mukerji for 
Respondents. 

Guha, J. — This appeal is directed 
against the decision of the Subordinate 
Judge, Second Court, Dacca, dated 8th 
June 1928, holding that the plaintiff- 
appellant in this Court could not main- 
tain a suit for enforcement of ii mort- 
gage. The mortgage bond on which the 
plaintiff’s claim in suit was based, was 
executed by defendant 2 and his father 
in favour of defendant (>. The plain- 
tiff’s case was that the loan was ad- 
vanced out of joint family funds of the 
plaintiff and his brothers, defendants 6 
and, 7; that the bond was allotted to 
the'share of the plaintiff by virtue of an 
award made by an arbitrator. The 
document conferring a title to the plain- 
tiff to recover the mortgage money, was 
dated the 4th Ealgoon 1332, B. S. by 
which a list of bonds which were allot- 
ted to the share of the plaintiff and 
which the plaintiff received from the 
arbitrator was prepared. The plaintiff’s 
claim in suit, specially his title to re- 
cover the mortgage money, was denied 
by defendant 6, and it was this defen- 
dant who contested the plaintiff’s claim 
in suit. It was pleaded by him that 
there was no valid or oompetenlT parti- 
tion between the brothers; that the dues 
under the mortgage bond in suit wee not 
allotted to the plaintiff*s share. 
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The issue raised at the instance of the 
contesting defendant 6 in this behalf, 
was whether the plaintiff could main- 
tain the suit as framed. On this ques- 
tion the trial Court, as also the Court of 
appeal below have agreed in holding 

i that the suit was not maintainable. 
According to the Courts below, the docu- 
ment dated the 4tb Falgoon, 1382, B. S. 
to which reference has been made above 
jwas an instrument of partition, and it 
jnot being a ' registered one, no evidence 
jcould bo allowed to be given by the 
jplaintiff in proof of the partition by 
jvirtuo of which the mortgage bond in 
suit was allotted to the plaintiff’s share. 
The plaintiff has appealed to this Court. 
jWe have carefully gone through the con- 
itonts of the document upon which the 
'plaintiff'* title to recover the mortgage 
■money is based, and we are not able to 
jtake the view that lias been taken by 
jfche Courts below in regard to the same. 
'The document is no doubt signed by 
the parties to whose shares the different- 
bonds mentioned in the list contained 
in the document are allotted; but wo are 
unable to hold that it w^as an instru- 
ment of partition, of which registration 
was compulsory, under the law. The 
document containing a list is a memo- 
randum; a more partition list contain- 
ing a list of properties, does not require 
registration. Whether such a document 
is or is not a deed of partition must be 
'decided on perusal of the document 
itself. It is, in my judgment, impossi- 
hie to extend the provisions of the 
ilegistration Act to the document under 
consideration in the case before us; and 
we hold that want of registration of the 
same did not invalidate the plaintiff’s 
title to the mortgage bond in suit. 
According to the purport and meaning 
of the document, the suit as instituted 
hy the plaintiff was maintainable at 
his instance. The mortgage which was 
sought to be enforced having been allot- 
ted to his share, according to the award 
of the arbitrator, and to which award 
defendant 6 in whose favour the mort- 
gage bond was executed, had expressly 
signified his assent, by his signing the 
list contained in the document. 

In the above view of the case before 
ns, the decision and decree of the Courts 
below dismissing the plaintiff's suit 
niust be 'set aside, and the case roinit- . 
tod to the trial Court for determination 


of the other questions, if any, arising 
for consideration in the suit, vlf th?, 
mortgagor defendants have no defenqe 
in the suit, the plaintiff would be en- 
titled to a decree as prayed by him in 
the suit. In the result, the appeal U 
allowed and the case remanded. We* 
make no order as to costs in this appeal 
and the costs in the Courts below. 
Parties are to bear their own costs in 
the litigation up to the present stage. . 

Af . C. Ghose, /.—I agree. 

K.s. Appeal allowed, 
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Mukehji, J. 

Amnlya Kumar Samaddar and others 
— Plaintiffs — Appellants. 

v. 

Annada Charan Das and De- 

fendants — Pespondents. 

Appeal No. 263 of 1930, Decided on 
13th July 1932. 

Civil P. C. (1008), Q. 26, Rr. 4 and 9- 
Question ai to whether certain ttructurei 
are old or new— Commiiiion muit be iiiued 
under O. 39, R. 7 and not under 0. 26 
Civil P. C. (1908), O. 39, R. 7. 

Where the question to be decided is whether 
certain structures are old or new, the proper pro- 
cedure is to issue commission under 0. 89, R. 7. 
and not under 0. 26, R. 4 or B. 9. [P 476 C 2] 

Nripendra Cha7idra Das and Nikunja 
Behari Boy-^iot Appellants. 

Satindra Nath Boy Chowdhury—ior 
Bespondents. 

Biraj Mohan Majumdat — tor Deputy 
Registrar. 

Judgment,— The plaintiffs ^ who have 
been unsuccessful in both the Courts be- 
low in a suit which they had instituted 
for recovery of possession from the 
defendants on the ground that the latter 
had abandoned a raiyati holding which 
they held under the plaintiffs have pre- 
ferred this appeal. So far as the findings 
of the two Courts below are concerned 
they are very clear and specific and if 
there was no error of procedure or irregu- 
larity in the proceedings the findings 
could not possibly have been interfered 
with in second appeal. Unfortunately, 
however owing to an erroneops proce- ' 
dure that was adopted the plaintiffs 
appear to h^kve been put to a position of 
very great difficulty and that nas occa- 
sioned an amount of prejudice ko them 
which cannot possibly bO overlooked, A 
question arOse as to whether certain 
huts standing on the land had been Ire- 
cently constructed or were in existence , 
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from long time before. For the purpose 
of having this matter inquired into, the 
Munsif issued a commission for local in- 
yestigation. The writ that was issued 
was in the form prescribed for a oom- 
mission to examine absent witnesses 
which is issued under 0. 26, Br. 4 and 
18, Civil P. G. This form was altered to 
suit a commission for holding a local in> 
spection. The heading was altered in 
that way and the body of the writ was 
also to a certain extent altered it being 
stated that the Commissioner was re- 
quired to hold a local inspection of the 
disputed lands and that the inspection 
would he held in the presence of all the 
parties or their agents in attendance. 
But the portion which is to bo found in 
a writ for examination of witnesses, 
namely, that the parties or their agents 
would be at liberty to question the wit- 
nesses on the points speoiQed etc., was 
not struck out. On this commission the 
Commissioner proceeded to the spot, 
held a local inspection and examined 
certain witnesses who were produced 
before him on behalf of both the parties, 
and then made a report. At the hear- 
ing before the Munsif o):ij 0 ction appa- 
rently appears to have been taken to 
the form in which the commission was 
issued as also to the reception of the re- 
port and the deposition which he had re- 
corded as ovidenoe in the case. This ob- 
jection was given effect to by the Mun- 
sif and be said in his judgment: 

" A Pleader-Oommissioner was appointed on 
the prayer of the plaintiffs to inspect the huts 
but his report cannot be taken in evidence as 
it was not proved by examining the Commis- 
sioner. After the closing of the case and of 
defendants’, plaintifia’ pleader while arguing his 
case filed a petition to examine the Pleader- 
Commissioner in order to prove his report, but 
I disallowed the prayer as it would have been 
seriously prejudicial to the defence if the Gom- 
mlseioner would be allowed to be examined at 
that late stage.” 

This matter formed one of tLe grounds 
of colhplaint in the memoradum of ap- 
peal, which was preferred to the Subor. 
dinate Judge and appears to have been 
pressed before him on behalf of the ap- 
pellants. The Bobordinate Judge dispos- 
ed of the question in this way. He says: 

" From the records of the suit, it seems that 
this Commissioner must have been appointed 
under 0.39, K. 7, Civil P. 0., and not under 
0, 26, B, 9, Civil P. 0., for the mode of ap- 
pointifient under the latter order wap not fol- 
lowed^ Hence the report of the Commissioner^ 
• unless proved zegnlozly, could not be evidence in 


the case and as plaintiffs did not take any steps 
except at a stage too late, the learned lower 
Court did not receive the report in evidence and 
did not allovf the plaintiffs to get it proved. In 
my opinion, also the learned Munsif followed 
the right course ” 

Now having regard to the purposej 
for which the commission was is- 
sued it is quite clear that the mat- 
ter should have been dealt with not' 
under any of the provisions of 0. 26! 
at all, but under 0. 39, R. 7, tho pro- 
per procedure being for tho party to 
apply to the Court to authorize some 
particular person to go upon the land 
or enter the structure standing on ib 
for the purpose of making an observa- 
tion with regard to the condition of 
things existing there and to have come 
back to the Court to give his evidence 
as regards the result of such Observa- 
tion. » That no doubt was the proper 
provision of the law to be resorted to! 
for meeting tho requirements of a case 
of this nature. That rule evidently 
was lost sight of by the learned Mun- 
siff and what he did was to issue a com- 
mission which on the face of it pur- 
ported to ho issued under 0. 26, B. 4 
which rule however lias got no applica-^ 
tion whatsoever to the case being a rule' 
which enables the Coivct to issue a com- 
mission for the examination of absent 
witnesses upon certain circumstances 
but which may perhaps bo and is in- 
deed sought to be justified upon the 
provisions contained in 0. 26 R. 9 of 
•the Code. 

The last mentioned rule however was 
not meant to cover a case of this dis- 
cription. It only enables tho Court to 
depute a Commissioner to hold a local 
investigation for the purpose of eluci- 
dating a matter in dispute or ascertain, 
ing the market value of the property 
or ascertaining tho amount of mesne 
profits or damages or annual net pro- 
fits etc. The only part of this rulo 
within which a matter of this disorip- 
tion may be reasonably attempted to bo 
brought is tho part which says that a 
commission may be issued for the pur- 
pose of elucidating a matter in dispute. 
This commission however was not for 
the purpose of elucidating any matter 
about which the parties were at vari- 
ance because there v/as nothing which 
required any f explanation. What was 
■ required was a decision on the question 
as to whether what was assorted on be- 
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half of the other side namely that the 
structures standing on the land were 
recent and not old structures was a 
true assertion or not a matter about 
■which the Court and the Court alone 
had jurisdiction to inquire into and de- 
cide upon. The whole procedure that 
was adopted in this case was there- 
fore wrong. Besides all these, there was 
a defect in the. writ which necessarily 
had the effect of misleading the parties. 
The writ by the terms contained in its 
body provided for the examination and 
cross-examination of witnesses, it never 
having been the intention of the Court 
at all to issue a commission for that 
purpose. It is not suggested that such 
witnesses as were examined by the Com- 
missioner, in fact, in execution of this 
writ fulfilled tho requirements men- 
tioned ilf 0. 2G, B. 4. Tho wholo thing 
therefore w.a8 misconceived and as a 
result of this irregularity and defect 
witnesses who woro examined before the 
Commissioner wore not examined beiore 
the Court and their deposition was lost. 
The report of the Commissioner also was 
of no avail to either side. I am clearly 
of opinion that tho Courts bolow should 
not have loft tho matter in the state in 
which they have done in their judgment. 

The proper course, in my judgment, 
to adopt in this case would be to allow 
the appeal, set aside tho decision of the 
Subordinate Judge complained of and to 
eend tho ease back to his Court so that 
ho may now give the appellants an op- 
portunity to examine tho Commissioner 
and tho four witnesses who woro exa- 
mined before the Commissioner or such 
of them as ho may desire to do and after 
they have been so examined tho respon- 
dents should be given liberty to exa- 
mine such other witnesses as they may 
desire to do in rebuttal of the evidence 
adduced on behalf of tho plaintiff. That 
being done tho Court below will proceed 
atogivo the parties an opportunity of 
r guing their respective oases and then 
dispose of the appeal before him in ac- 
cordance with law. There will be no 
order as to costs in this appeal. 

K.g, Avptol allowed. 
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Mukbiui add Babtlbt; 

Bemanta Kumari UsM'—Appoftaafr. , 

T. 

Sefatulla Biswas — ^Respondent. . 

Appeal No. 122 of 1929, Decided on 

22nd July 1932, ^ ^ * L ■ 

(a) Civil P. C. (1908), O, 1, R, 9 - 
•etiled by plaintiff vrith two persona for 
definite period — Sale of jote for atteare of 
rent and purebaie by sen of one of lessees-" 
Suit for khas possession after expiry of 
period resisted by person alleiing Jo be 
lessee from original lessee on ground that 
lease granted to original person had not 
determined— Purchaser and original lessees 
are not necessary parties but only proper 
Effect of non-joinder of them u not 

Mttlod land for cultivation lor a 
period ot ten years with A and K. The jote was 
sold for arrc.irs of rent and the purchaser con- 
Unnodto cultivate for the remaining term ol 
lease. After the expiry of the terms plamtin 
settled tho land with other persons who were 
dispossessed by S who chimed to be a lessee from 
A. In a suit lot khas possession, the purchaser 
and tho original lessees were not impleaded: • 
Hcli : that they wore’ not neMssaty parties 
but only proper parties, that Iheh non-joinder 
was not fatal to the maintainability of ttosuit, 
that oven though they were not touud by the 
decree that may be passed, 

to a decree if what ho had allege-l 

iirovod. 1*^ ^ '■' 

‘ (b) Landlord and Tenant-Mere non-pay- 
ment of rent does not prove abandonment ot 

**hlero^non-payment of rent does not indicate 
an intention on part of leasee to “JaMon 

“'S'engal Tenancy Act (1885), S. .89- 
Original lease for definite term containing 
renewal clause with no term fixed — Merely 
on expiry of such period, relationship aa 
lessor and lessee does not cease where 
lessee it in possession unless there is waiver 

the original lease for a fixed period coi^ 
tains a renewal clause with no term fixed, and 
the lessee oontinues in possession aftM the expiry 
of the original term the mere fact that the, oii- 
oinal term has expired in tho absent of any 
circumstance suggesting a waiver of *0*®“'* 
ought not to bo regarded as determining the 
relationship between tho patties and Ito lessOT 
before he makes a fresh sattloment is bound to 
give notice to the original lessoe about issue of 
leases ; Cose tew referred. [1 mO O aj 

Brojolal Chakravarti, Debendra No^ 
Boffohi and Bansori Lai Birear for Ap- 

Chandra Qupta, Dinesh Chandra 
Boy, Satish Chandra Sinha, Provas 
Chandra Ghatterjee for Amulya Narain 
Biswas woA Sndhir Kumar Khastgir — 
for Respondent. . 

Prafulla Chandra ChairavarU — for 
Deputy Registrar. 
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Judgment , — The plaintiff’s case shortly 
put was as follows; By a lease dated 4th 
Agrahaon 1320 (20th November 1913) 
the plaintiff settled a chur named Chur 
Udaipur, consisting of about 392 bighas 
of land, for a period of ten years with 
bne Asiruddi Hazi and one Eazem Mun- 
shi, for purposes of cultivation. The jote 
was 'sold in execution of a decree for 
arrears of rent for the period 1324 to 
1327 B. S., and purchased by one Syed- 
uddin, son of Asiruddi Hazi on 24th 
October 1922. Syeduddin thus came into 
possession and continued to be so for the 
unexpired portion of the lease. The 
term of the lease expired in Eartic 1330, 
when Asiruddi gave up possession, so 
that the chur reverted to the khas pos- 
session of the plaintiff. The plaintiff 
then caused proclamation for settlement 
of the chur to be made by beat of drum 
and by affixing notices at various places, 
got the chur surveyed and chittas and 
khatians prepared and then settled it 
with the pro forma defendants, such set- 
tlements being made during the period 
Falgoon 1330 to Baisakh 1331. Defen- 
dant 1 Sefatulla Biswas (who had taken 
a lease of a half of the chur, i. e., of 19G 
bighas, from Asiruddi) at first tried to 
obtain a ssttloment, but having failed 
therein, created various disturbances 
and eventually dispossessed the proforma 
defendants. The plaintiff therefore in- 
stituted this suit on 9th March 1927 for 
recovery of khas possession or if it be 
found that the pro forma defendants had 
raiyati rights then for recovery of joint 
possession with them, and also for 
mesne profits. 

Defendant 1 in the suit was the said 
Sefatulla Biswas as already stated. 
Defendants 2 to 37 are sub-lessees and 
other persons whom defendant 1 set up 
and who are alleged to have been acting 
in concert with him in the matter of the 
dispossession. Defendants 3^ to 76 are 
the yro forma defendants. The written 
statement of defendant 1, under whom 
the contesting defendants, namely, de- 
fendants 2 to 37 claim, is important. He 
pleaded that the suit could not proceed 
as the jotedars Asiruddi Hazi and the 
heirs of Eazem Munshi were not parties 
to it and without determining whether 
they bad given up the lands. He denied 
that 4Biruddi or Eazem or the heirs of 
the Intter or Syeduddin ever abandoned 
the holding, and asserted that conse- 


quently the plaintiff had no right to make 
a fresh settlement of the lands. He also 
denied the allegations as to the issue or 
service of^'the proclamations for settle- 
ment. A written statement was originally 
filed on behalf of defendants 2 to 37 in 
which only a barga right and no per- 
manent right was sot up. The suit pro- 
ceeded and eventually there was a decree 
on a compromise as amongst the plain- 
tiff, defendant 1 and some of the pro 
forma defendants, defendant 1 getting 
a quantity of land for himself, and ex 
parte against defendents 2 to 37. Sub- 
sequently the ox parte decree was set 
aside, and defendants 2 to 37 were al- 
lowed to file a fresh written statement, 
it being held that the first written state- 
ment filed on their behalf was not really 
thoirs but was the handiwork of defen- 
dant 1 who had practised a fraud on 
them. They filed a fresh written state- 
ment pleading that the tenancy of 
Asiruddi and Kdzem had not been deter- 
mined, that they themselves had taken 
settlements from defendant 1 whose 
tenancy was subsisting and that, in any 
case, they were tenants bona fide holding 
under the latter and so not liable to 
eviction. Tbo Subordinate Judge has 
dismissed the suit. Hence this appeal 
by the plaintiff. 

The main question, \vhich the Subor- 
dinate Judge treated as a preliminary 
question in the case and on the decision 
of which he has dismissed the suit, is, as 
he put it in his judgment, a question as 
to non-joinder, namely, non-joinder of 
Asiruddi, of the heirs of Eazem and also 
of Syeduddin. In reality however it is 
not^ a mere question of non-joinder but a 
question of substance as well. He held 
that the plaintiff had failed to prove 
that these persons had no subsisting 
rights, that the question as to whether 
the lease in favour of Asiruddi and 
Eazem had determined or not or whe- 
ther Syeduddin had a subsisting tenancy 
or not could not be decided in the ab- 
sence of those persons, and be observed : 

** If they were made parties, they would be 
able to produce evidence, which the contesting 
defendants are not in a position to produce, that 
their lease had not been legally determined; so 
in their absence the plaintiff's right to settle 
lands to the pro forma defendants cannot be 
established. This non-joinder of necessary par- 
ties is fatal to the plaintiff's ease. The plaintiff 
has not impleaded the parties whose right to 
remain in possession cannot be ignored.” 
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In our judgment, there is considerable 
difficulty in regarding these persons as 
* ‘necessary’* as distinguished from “pro- 
per” partieSi so as to make their non- 
joinder fatal to the suit. They were 
certainly very proper parties, but hav- 
ing regard to the frame of the suit it 
cannot, in our opinion, be said that in 
their absence the suit was not main- 
tainable. Any decision arrived at in 
their absonce would not, of course, be 
binding on those persons, and it may 
even bo that such a decision may be 
rendered infructuous by these persons 
because of the fact that they would not 
be bound thereby. But even then, if 
what the plaintiff alleged is proved, the 
plaintiff is entitled to have a decree, 
whatever its practical effect or conse- 
quence ®ay bo. The real question is a 
question of the merits, which as indi- 
cated above is closely intermingled with 
the question of non-joinder. To deal 
with the merits a few more facts require 
to be stated. The kabuliat executed by 
Asiruddi and Ka>:em was as already 
stated, for a term of 10 years to expire 
in Kartic 1330; but in it there was the 
following clause : 

“ If on tliQ expiration oC the term we apply 
for obtaining scttloniout of the aforemid laud at 
a reason ible or proper rate of rent, you will grant 
a fresh settlement to us or to our heirs or legal 
Eepiestsntati>eB," 

In SefatuUa’s kabuliat in favour of 
Asiruddin, which as already stated was 
executed in 1919, it was recited that the 
jote which the latter was holding was a 
kayemi jote, but it was also stated: 

“ Your term in respect of the land described in 
the Bchednle will expire in the month of Kartic 
1330. I shall not) bo able to plead for abatement 
of rent for that reason. If you take a fresh 
settlement of the said property from the zamin- 
dar Ilemanla Kumari yon will not be entitled to 
eject me from the property described in the 
schedule." 

The arguments addressed to us on be- 
half of the appellant are of a three fold 
description. In the first place it has 
been contended that Asiruddi and Kazem 
never appeared to take a settlement al- 
though it was publicly proclaimed that 
a fresh settlement was going to be made; 
indeed it was alleged in the evidence 
that there was positive refusal on their 
part to take a fresh lease. Secondly, it 
has been urged that there was^ In fact, 
abandonment on the part of Asiruddin 
and Kazem and also on the part of 
Syeduddin, as V7as the case alleged in 
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the plaint. And thirdly, it has been 
maintained that the plaintiff tras. enti- 
tled under the law to regard the tenanoy 
as having come to an end. Bo far as the 
first of these contentions is ooineernedt 
we are in entire agreement with the 
Judge below in the findings of fact that 
ho has arrived at. We hold that the case 
put forward on the appellant's behalf 
that two officers of Asiruddin and one 
Abdul Sobhan on behalf of Kazem’s 
heirs told them that they would not 
take a renewal is not proved, At the 
same time we are not inolined to accept 
as true the evidence that has been ad- 
duced on behalf of the defendants that 
negotiations were going on with those 
persons when the fresh settlements were 
made. We think the evidence on the^ 
whole justifies the finding that the plain* 
tiff’s officers took the position to be that^ 
Asiruddi and Eazem’s heirs had no exis- 
ting right and on that supposition pro- 
ceeded to deal with the lands. As regards- 
the second contention we are of opinion 
that that also has not been made out. 
Nothing has been proved which can 
reasonably lead us to hold that there 
was abandonment either in fact or ini 
law. It is true that rent was not being 
amicably paid, but that is hardly any 
indication that there was an intention to 
give up the property, when the amounts 
were being paid in one way or another 
and when the property was put up to 
sale, either the . sale was set aside by 
payment of the decretal amount together 
with compensation or the property was 
purchased in the name of Sayeduddim 
son of Asiruddin. There is evidence that 
the tenancy was a profitable one. On 
the other hand the attempt made by the 
plaintiff to prove that possession had, in 
fact, been given up by those persons has 
not succeeded. The sub-tenant Sefat 
and his under-tenants were on the land, 
and there is nothing to indicate that 
Asiruddi or Syeduddin. and Kazem’s 
heirs were not in possession of the lands, 
through those persons as before. 

The third contention is the only one 
that deserves a more careful considera- 
tion. The position taken up by the plain- 
tiff is that, in any case, on the expiry of 
the lease and when there was no prayer 
for renewal she was justified in treating 
the tenancy at an end and in making, 
fresh settlement of the lands with the pro 
forma defendants; ignoring such posses-^^ 
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eion as Asirudcii or Syeduddin or Kazezn's 
boirs or Sefat or the subordinate tenants 
or bargadars who may have been on the 
lands had. As observed by the Judicial 
Oommittee in the case of Watson & Co. 
V. Sam Ghand Dutt (l): 

*'in Bengal the Courts of Justice, in cases where 
no specific rale exists, are to act according to 
jofltice, equity and good oonscienoe." 

In England where the original lease 
provides that the lessee must apply for 
a renewal within a specified time, the 
condition IB not regarded as implying 
that time is to be regarded as the essence 
of the Contract unless there is clear 
stipulation to that effect either express 
or implied: see Hearns v. Tenant (2). 
In Lewis v. Stephenson (3) it was said 
that where a lease is silent as to the 
time when application should be made, 
it has been said that it must be m^^e 
with a reasonable time before its expira- 
tion. But it has been pointed out that 
this dictum was obiter: (see Foa on 


La;ndlord and Tenant, Edn. 6, p. 860 
where it is also said, quoting Job v. 
Barrister (4), affirmed, in 26 Gh. 125, that 
it is not, as it is thought to be inferred, 
that the lessee will necessarily lose his 
right of renewal by not having made the 
application if he continues in possession 
aherwards with the sauotion of the 
lessor). If one party is guilty of delay 
the other may call upon him to fulfil the 
agreement within a reasonable time and 
any further delay after notice will defeat 
a claim to specific performance whether 
made by the lessor or by the lessee un- 
less capable of satisfactory explanation. 
In Foa on Landlord and Tenant, Edn. 6, 
p.^429 it is said: 

''Hence though an agreement to let for a sped' 
fled term, with a stipolation to grant a lease at 
the tenant's request for a further specified term 
at the same rent, may be specifically enforced at 
the Instance of the lessee unless he has waived 
hie light (Afc Ilary v. Olementt) (6), affirmed 
4), A. p. 110) at any time after expiration of hie 
first term (Afoss v. JSurlon) (6), so long as he has 
continued in possession with the sanction of the 
lessor iBuekland v. Papillon) (7), or (as It has 
been otherwise expressed) as long as the relation 
of landlord and tenant continues {Rider v. 

(8) Me Ilray v. Olwafs) (5) the le ssor 

1. (1891)*18 Oal lOarlT I A Sar5d6(P0h 

2 . U8(ffh» .V«a87. '* 

8. (1897) 67 L 7 <3 B S96«78 Uf tS6. ! 

4. (1856) a K ft J 874. 
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may call upon him to decide if he will take the 
the lease, and any delay on the part of the lessee 
after receiving such notice will be fatal, [Ilersey 
V. Oibbeit (9): per Lord Eomilly M. B.]." 

Now the oiroutnstances under which a 
holding over may he presumed may not 
have been present in this ease; but there 
wai#^ no waiver of the clause, and the 
original tenants were in possession by 
themselves and through sub-tenants. If 
the lessee continues in possession, when 
there was a renewal clause in the origi- 
nal lease, by himself or his under-ton- 
ants, after the original term without 
exercising his option, he is liable for 
rent in an action for use and occupation: 
{Christy v. Tannred (10); Waring v. 
King (ll). In the ease of Mg Ilroy v. 
Glements (5) in the judgment of the Court 
of appeal no grounds are given, and it 
would seem that the original relation- 
ship was supposed to continue because 
the lessee continued in possession. When 
the original lease contains a renewal 
clause with no term fixed, and the lessee 
continues in possession after the expiry, 
of the original term the mere fact that 
the original term has expired in the ab- 
sence of any circumstance suggesting a 
waiver or refusal, ought not, in our 
opinion, to be regarded as determining 
the relationship bet^Yeen the parties. 
Moreover a contrary assumption would 
militate against the spirit if not the 
letter of S. 89. Ben, Ten. Act. 

Wo are of opinion that the plaintiff, 
before she made the fresh settlements 
was bound to give notice to the original 
lessees. Proclamation may have been 
issued inviting people to take fresh settle- 
ments, but we are not satisQod that the 
original lessees bad any notice or know- 
ledge, from which a refusal or waiver on 
their part could be inferred. Wo think 
the Court below was right in the view 
it took of the merits of the case. We 
accordingly dismiss the appeal, with 
costs to the appearing respondents, other 
than respondent 1. 

K>S. , ! Appeal dismissed. 
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Panckridgb and Patterson, JJ. 

Montajaddin Choukidar — Accused — 
Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 785 of 1932, De- 
cided on Ist March 1933. 

(a) Criminal P C. (18H8), S. 195 (1) (c)-Of- 
fence by party to civil proceedings — Docu- 
ment given in evidence in suit — Complaint of 
•civil Courtis necessary — Penal Code. S. 468. 

Whoro an offence is committed by a party to 
a proceeding in a civil suit in respect of a docu- 
ment given in evidence in sucli suit, no crimi- 
nal Court can take coguixauce except on the 
written complaint of the said civil Court 
under S. 195, 01. 1 (c) and in absence of such 
complaint conviction under S. 46S, Venal Code, 
.should be s’ot aside. [V 4H1 , 0 2] 

(b) Resistration Act (1908), S.82 — Charge 
not speenying abetment — No failure of jus- 
tice — Accused not misled — Omission is im- 
material. 

Whoro a person assists another in personating 
him as a third person, ho abets such otbcr'.s 
offence under S. 82 (c) and thereby renders 
himself liable to punishiiiont under S. 82 (d), 
Tho mere fact that tlio chargo docs not specify 
the offence of abetment is immaterial i’s short- 
comings having not misled the petitioner in 
any way or have not occasioned failure of juR- 
tico. [V 4B1 G ‘i; V 482 C 1] 

(c) Criminal P. C. (1898), S. 439 — Finding 
of civil Courtis not always binding. 

High Court as a criminal Court of rcvisiDii 
is not bouTid to pay much attention to tho 
tiiidlnga of the civil Court specially when the 
liiiding is one against which tho person affected 
by it could not appeal becau.so lie was Ruccc-ssful 
in tho suit on other grounds. [J* 482 C IJ 

Siires Chandra Talukdar — for Peti- 
tioner. 

Kliondkar — for the Crown, 

Order. — The ground on which this 
Rule was obtained is that tho alleged 
oft’enco having been committed by a 
party to a proceeding in a civil suit in 
i respect of a document given in evidence 
■in such suit, no criminal Court can 
take cognizance except on the written 
!eorn plaint of tho said civil Court under 
S. 195, Cl. 1 (c), Criminal P. C. Tho 
1 petitioner Montajaddi Choukidar was 
convicted of an offence punishable under 
S.468, 1. P. 0., and also with an offence 
punishable under S. 82, Registration 
Act. It appears that he was a party to 
a mortgage-deed which purported to 
create a security in favour of a certain 
lady who had lent money to the peti- 
tioner and his brother, a man named 
Ainuddi. Ainiiddi was also on the face 
of the document, a party to it and the 
1933 C/Gl 62 
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property affected by the document was 
the property jointly owned by the peti- 
tioner and Ainaddi. The lady brought 
a civil suit on the document'and Ainuddi- 
took two defences. In the first place 
he denied execution and stated that his. 
signature on the document was not a 
genuine signature and he also stiated 
that he was a minor at the time of the 
alleged execution. The civil Court 
found that the document was executed 
by Ainuddi and disbelieved bis case on 
that point but held that he was, as he 
stated, a minor at the date of the execu- 
tion. As a result the suit was dismissed 
as against Ainuddi and the plaintiff ob- 
tained a decree wdiich only entitles her 
to enforce her security as against tho 
petitioners’ share of the property. No 
application was mado asking the civil 
Court to make a complaint against 
Ainuddi for giving false evidence. Sub- 
sequently however the plaintiff in the 
civil suit instituted proceedings in the 
ordinary way against the petitioner, 
Ainuddi, and a relation of theirs named 
Montajaddi Akond. Ainuddi was ac- 
quitted but tho present petitioner was 
convicted under S. 468, I. P. 0 , and 
S. 82, Registration Act. 

The Court had found that the peti- 
tioner and Muntajaddi Akond went to 
tho Registration Office with a man 
named Safar All and that Safar Ali, 
with the assistance of bis companions, 
personated Ainuddi and induced the 
Sub-Registrar to register the document 
in respect of which a suit was sub- 
sequently instituted. In my opinion the 
conviction of the petitioner under S. 468, 
I. P. C., which has been affirmed by tho 
learned Sessions Judge, cannot sUnd. 
As far as 1 can see there was no evi. 
dence at all that the signature was the 
actual work of tho petitioner and, in 
any event, it appears to me which is 
also Mr. Talukdar’s contention, that the 
case is one covered by S. 195, Cl. 1 (c)J 
Criminal P. C., and therefore the pro- 
ceedings were vitiated by the absence 
of a complaint made by a Court. 1 there 
fore think that the conviction under: 
8. 468, I. P. 0., should be set aside. 
Those .considerations do not however 
apply to the petitioner’s conviction 
under S. 82, Registration Act. If thel 
Hading of the trial Court and the lower] 
appellate Court is correct then Safar 
Ali personated Ainuddi and in such] 
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character presented the document for 
registration. He therefore committed 
an offence punishable under S. 82 (o), 
Registration Act. Further the findings 
:of the lower Courts make it clear that 
;the petitioner assisted Safar Ali in per- 
sonating him as Ainuddi. He there- 
ifore abetted Safar All's offence under 
|S. 82 (o), Registration Act, and thereby 
rendered himself liable to punishment 
under S. 82 (d). The only difficulty 
that I feel with regard to the charge 
under the Registration Act is that it is 
not very happily worded because it does 
not specify the offence of abetment. 
However although the charge is defec. 
tiveldo not think that its shortcomings 
have misled the petitioner in any way 
ior have occasioned a failure of justice. 
Mr. Talukdar has urged upon us that a 
'criminal Court is precluded from coming 
to a finding different from that of a civil 
Court and he argued that the question 
of the genuine nature of the document 
is concluded by the findings of the civil 
Court in the suit brought upon the docu- 
ment where it was found that Ainuddi 
Was the executant. I agree that in oases 
falling within S. 105, Criminal F. G., 
where the complaint of a Court is 
necessary, difficulties of the nature indi- 
jcated may arise. I do not think we 
jare bound to pay much attention to 
the findings of the Munsif’s Court spe- 
jcially when the finding is one against 
which the person affected by it could 
not appeal because he was successful in 
the suit on other grounds. The Rule 
has not been issued on the ground that 
the sentence is excessive and seeing 
that under S. 82 the sentence of seven 
years' rigorous imprisonment is permis- 
sible we do not consider a sentence of 
six months rigorous imprisonment is by 
any means excessive. 

The result is that the conviction and 
sentence under S. 82, Registration Act 
is upheld. The petitioner, if on bail, 
will surrender to his bail bond and 
serve out the remainder of the sen- 
tence. 

R.K. Order accordingly. 
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Rankin, G. J. and Mitter, J. 
Sarat Chandra De — Plaintiff'— Appel- 
lant. 

V. 

Pramatha Nath Banerji and others — 
Defendants— Respondents. 

Appeal No. 130 of 1929, Decided on 
15th June 1932, from original decree of' 
First Glass Sub- Judge, 24-Parganas,, 
D/- 23rd January 1929. 

(a) Succeifion Act (1925), S. 321 — Revoca- 
tion proceedings started owing to failure of 
executor who was specific legatee to issue' 
citation to widowed daughter of testatrix — 
Costs of such proceedings ordered to come' 
out of estate of testatrix — Mortgage effected 
before such order by heirs of executor — Exe- 
cution of decree for costs by transferee of 
widowed daughter's interest — Mortgagee is 
entitled to preliminary decree conditional on 
his paying the costs of revocation proceed- 
ings. 

A testatrix died leaving a grandson and a 
widowed daughter. The entire estate devolved 
on the grandson and ho obtained probate of the 
will; but no citation was issued to the widowed 
daughter who transferred her interest to two 
persons. The latter applied to revoke the pro- 
bate of the will and the will was ordered to be- 
proved in solemn form. The will was accord- 
ingly proved but the costs in the proceedings 
wore ordered to come out of the estate. In the 
meantime the grandson died and his widow as 
certified guardian of minor sons and with permis- 
eion of District Judge effected a mortgage in res- 
pect of the property for repayment of loan. The 
mortgage was prior to the ordsr as to costs. In 
execution of the decree for costs, the right, title 
and interest of judgment-debtor was sold and a 
suit by the mortgagee to enforce the mortgager 
was contested by such purchaser. 

Held’, that the mortgagee was entitled to a 
preliminary decree only on payment of costs as 
the revocation proceedings had to be started be- 
cause the executor had not issued citation but 
that the purchaser did not get the property but 
only the equity of redemption 'and as such was 
liable for the mortgage-debt; Godioin v. Prince, 
(1898) 2 Ch 226, THhU [P 484 0 2; V 486 C 2] 

(b) Succession Act (1925), S. 333 (2) — 
Specific legacy— Specific legatee appointed 
executor — Death of legatee six years after 
order for probate and full administration 
of estate — Assent of executor to specific 
bequest may be presumed. 

Where a specific legatee who is appointed exe- 
cutor dies six years after the order for probate 
and full administration of the estate, the assent 
of the oxecutor to the specific bequest must bo 
presumed. [P 485 0 ll 

(c) Mortgage — Subrogation — Subsequent 
mortgagee paying off prior mortgage is sub- 
rogated to position of prior mortgagee — 
Transfer of Property Act (1B82), S. 74. 

Where a subsequent mortgagee pays off a prior 
mortgage, be must be assumed according to the 
rule of justice, equity and good conscience to 
have intended to k^p the first mortgage alive 
and is entitled to stand in the place of the first 
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mortgagee: 10 Cal 1085 {PC) and AIR 1924 PC 
36, Ref. [P 485 0 1] 

(d) Will — Principle that reeiduary legatee 
is entitled only to share in ultimate residue 
after all liabilities of estate including all ad- 
ministration expenses has no application in 
case of specific legatee who has acquired 
title before the incurring of expenses. 

The principle that a residuary legatee is en- 
titled only to a share in the ultimate residue 
which may remain for final distributions after 
all the liabilities of the estate including the ex- 
penses of administration have been satisfied has 
no application to a case of a specific legatee who 
acquires ^ title to the property long before the 
expenses are incurred in connexion with revoca- 
tion proceedings, the costs of which are ordered 
to como out of the estate: S2 Cal 198 (PC) 
and AIR 1028 FC 38» Rist. [P 485 0 2] 

Bupendra Kumar Milter^ Pramatha 
Nath Hitter and Debendra Nath Mukerji 
— for Appellant. 

liirahil Ghakravarti — for Respon- 
dents. 

Milter^ J. — This is an appeal by the 
plaintiff and arises out of a suit brought 
by him to enforce a mortgage security 
executed by defendant 1 for self and as 
certificated guardian of defendants 'J and 
3 and of their eldest brother Motilal 
Ghat ter ji since deceased in favour of the 
plaintiff on 21th July 1922 for a sum of 
Rs. 7000. Defendant 4 who is the only 
contesting defendant in the suit has been 
impleaded as he claims to have purchased 
the mortgage property in the year 1927 
in execution of a money decree. The 
Subordinate Judge of 24-Parganas before 
whom the suit came up for trial dis- 
missed the suit with costs against de- 
fendant 4 and decreed the suit against 
defendants 1 to 3 with costs, the decree 
against them being a simple money 
decree. 

It is against this decree that the pro- 
sent appeal has been brought. The 
questions of law which fall for determi- 
nation in this appeal depend on facts 
which are not disputed and which may 
be shortly stated as follows: Premises 
No. 37, Ohakraberia Road which forms 
the subject of the mortgage security 
belonged originally to one Becharam 
Banerjee who made a gift of the said 
property to his daughter Kamaninioni 
Devi by a registered deed of gift dated 
20th November 1876 and Kamini was 
possessing the said property in absolute 
right till the time of her death which 
happened on 18th February 1908. In 
the meantime on 29th January 1908 the 
said Kamini encuted a will to the effect 
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that on her death her two grandsonet 
(Haripada Ohatterji and Motilal Obat- 
terjee) by a predeceased son Beni- 
madhav would obtain the said property 
in equal shares, and that Motilal would 
be the executor to her estate and would 
look after the property after her death. 
The will further provided that should 
Haripada die sonless then Motilal would 
obtain Haripada’s half share of the pro- 
perty. At the time of Kamini's death 
there were living her grandson Moti- 
lal and a widowed daughter named 
Matangini but Haripada bad not been 
heard of for a long time before Kamini's 
death and he left no heirs, con- 
sequently the entire estate devolved on 
Kamini’s grandson Motilal. Motilal ob- 
tained the probate of the will in 
common form on 6th May 1909 and pro- 
bate was directed to be issued on 21at 
December of the same year. Motilal 
died in April 1915 and was survived 
by his widow Bibbabati, defendant 3 
and three minor sons Bankim, Kanai, 
defendant 1 and Joy Krishna, defen. 
dant 2. On 21st December 1918 Bibha- 
bati acting as a certiticated guardian of 
her minor sons and with the sanction 
of the District Judge of 24 Pargan^s 
executed a mortgage in favour of Srinath 
De for repayment of a loan of Rs. 3,000 
by which 37, Ohakraberia Road South 
was hypothecated. It appears that 
when probate was applied for no cita- 
tion was issued to Matangini the widowed 
daughter of Kamini who had in the 
meantime transferred her interest in 
Kamini's estate to two persons Oharu 
Chandra and Bir Sinha. The latter two 
persons applied to revoke the probate 
of the will on 8th December 1920. The 
Additional District Judge of 24 Par- 
ganas passed the following order on tho 
said application: 

am inclined to call upon the applicant 
for the grant to prove the will in solemn form 
and to prove the other remaining issue as to 
whether the will is a forged document in that 
proceeding. I do not at this stage order re- 
vocation directly and follow the rule laid down 
in Prem Chand Dat v. Surendra Nath 8ah (1) 
and direct that tho probate be re-called and the 
District Judge would please call upon the ‘oppo- 
site party to prove tho will in solemn form.” 

The will was proved in solemn form 
in the presence of Oharu and the Dis- 
trict Judge made an order for grant of 
letters of administration to the sons of 
Motilal with a co py of the will a nnexed^ 

(1906) 9“d'w'N 190. 
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This order is dated 2Sth July 1924. An 
appeal was taken to the High Court 
against this order by Charu and this Court 
varied the order to this extent namely, 
that letters of administration with a 
copy of the will annexed was granted 
to Bankim the eldest son of Motilal as 
he alone had attained majority. The 
High Court however directed that the 
costs of the proceedings both in the 
High Court and in the lower Court 
should come out of the estate of the 
testatrix. This order was made by the 
High Court on Kith August 1926. 

It has already been stated that on 
24th July 1922 Bankim and his two 
minor brothers through their certificated 
guardian Bibliabati borrowed Bs. 7,000 
from the present plaintiff and executed 
a mortgage in respect of 37, Chakra- 
beria Hoad. Out of this sum of Rs. 7,000 
the first mortgage in favour of Srinath 
De, father of the present plaintiff, was 
satisfied and sum of Rs. 2,151 was paid 
in cash to the mortgagors. This mort- 
gage was also effected with the permis- 
sion of the District Judge of Alipur ob- 
tained on 13th May 1922. On 14th 
January 1927 Oharu Chandra and Bir 
Sinha made an application for execution 
of the decree of the High Court for 
costs against Bankim and his two bro- 
thers and on the death of Bankim pend- 
ing execution his mother Bihbabati was 
substituted in his place. In the column 
which relates to the mode in which the 
assistance of the Court is required it 
was stated that the prayer was for 
realization of the amount of the costs 
from the estate of the late Kamini Debi 
by attachment and sale of premises 
No. 37, Chakraberia Road. In execution 
of this decree the right, title and inter- 
est of the judgment-debtors in No. 37, 
Chakraberia Road was sold and was 
purchased by defendant 4 who is the 
only contesting respondent. 

On*the state of facts stated above the 
Subordinate Judge was of opinion that 
the mortgage of the plaintiff which was 
for consideration must be postponed to 
the purchase of defendant 4 or in other 
words defendant 4's purohase would 
have priority over plaintiff's mortgage. 
Several issues were framed in this suit 
and it is not necessary to refer to them 
in any detail for the purposes of this ap- 
peal. In support of this appeal four 
joints have been raised byMr.Rupendra 


Kumar Mitter who appears for the ap- 
pellant. He contends in the first place 
that no charge was created by the decree 
for costs passed by the High Court in 
favour of Charu Chandra Chatterjee and 
another. Secondly it is said that if any 
charge was created it was not a first 
charge; thirdly, he contends that even if 
it is a first charge the ofl'ect of the 
execution proceedings was not to affect 
the estate of Kamini as her estate was 
not represented in the said execution 
proceeding and it is contendech*in the 
last place that even if the decree for 
costs created a first charge on the pre- 
misos in question the plaintiff has a 
right to redeem tlie charge as he was 
not admittedly made a party to the exo- 
cution proceeding. 

In support of the first two confront ions 
reference is made to the provision of 
S. 321, Succession Act and it is said that 
the costs incurred by Charu in the revo- 
cation proceedings cannot be regarded 
as expenses of obtaining probate or 
letters of administration including the 
costs incurred for or in respect of any 
judicial proceeding that may bo neces- 
sary for administering the estate within 
the meaning of S. 321, Succession Act, 
and reliance is placed on a decision in 
the case of Godwin v. Vrinoc (2). That 
case however is distinguishable for there 
it was held that plaintiffs’ costs of an 
unsuccessful action impeaching the vali- 
dity of a will though ordered by the 
Judge of the probate division to bo paid 
out of the testator’s estate arc not testa- 
mentary expenses. In the present case 
the revocation proceeding had to be 
started because the executor had not 
issued the citation on Matangini and 
the transferees of Matangini’s iutorest 
merely wanted a decision upon the vali- 
dity of the will by requiring the will to 
be proved in the solemn form. Besides it, 
appears from the judgment of B.B. Ghose' 
and Cammiade, JJ., that there were ele- 
ments of doubt in the case arising from, 
the fact that the petition for probate 
altogether ignored Matangini and that 
the will was not registered although 
executed at a place within a short dis- 
tance of the registration office and also 
having regard to the fact that only one 
of the attesting witnesses was examined 
and the oth^ was not. In these oircum- 
2. (1-987 2 0^226- 67'L J Ch'6h==^^^^ R 26 
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sfcances I am of opinion that there is no passed was the right, title and interest 


substance in the first two grounds taken. 
The argument with regard to the third 
ground is put in this way ; that in 1918 
when the mortgage was made in favour 
of Srinath the title of Motilal as a speci- 
fic legatee was perfected. It is argued 
jthat the promises in question was a 
■ specific legacy to Motilal and he must 
be presumed to have assented to his own 
legacy as he died about six years after 
the order for probate and the estate was 
then fully administered and reliance is 
placed on S. 333, 01. 2, Succession Act, 
which says that the assent of the exe- 
cutor to a specific bequest may be verbal 
and it may be either express or implied 
from tli.e conduct of the executor and re- 
ference is made to Ulus. 4 of that section 
which funs as follows : 

“Executors die after paying all tho debts of tho 
testator, but boloro salis-Iaction •of specific lega- 
cies. Assent to the legacies may bo presumed.” 

T am of opinion tJiat this contention is 
isouiid and must prevail. The title of 
itho legatee to the bequest was complete 
jon tlio date of the mortgago of 1918 and 
Illy the mortgago of plaintiff was 

jaubrogatod to the position of tlie mort- 
[gagee of 1918. The plaintiff having paid 
tho first mortgago must 1)0 assumed ac- 
cording to the rule of justice, equity and 
good conJicionce to have intended to keep 
the first mortgage alive and was entitled 
to stand in the place of first mortgage : 
see Gohitldas Gopaldas v. Puranmal 
Prrm Sukhdas (3), also Malircddi v. Go- 
palkris/ina (4). ilosides there is no need 
for assumption in this case for tho mort- 
gage deed itself shows that the intention 
v/as to keep alive the first mortgage for 
the deed states as follows : 

'‘I have paid to the first mortgagee Bs. 4,849 
ou account of the duo under tho first mortgage 
and having rcdoeiucd tho first mortgage bond, I 
mako it over to you as a document of title and 
you will bo entitled to exercise whaiovor right, 
titlo or power the first moitgageo bad under tho 
law.” 

Now in the ultimate event the probate 
or rather the letter of administration 
with the will annexed stands. The 
plaiutiff' therefore acquired good titlo 
under the mortgago. It w^uld seem also 
that the result of the execution proceed, 
ing was not to pass the mortgaged pre. 
mises to defendant 4 for the sale certifi- 
cate makes it expressly clear that what 

3. 126 (PC). 

4. AIR 1924 P C 8n=7y I C 692=51 I A 140= 
47 Mad 190 (PC). 


of the judgment-debtors in 37, Gbakra- 
beria Road and as the said premises was 
subject to the mortgage of tho plaintiffj 
defendant 4 merely purohaaed the equity' 
of redemption in the said premises which 
remained outstanding in defendants 1,*2 
and 3. An order that estate of Kamini 
might be got at tho execution should 
liave been taken against the estate but 
an examination of the application of the 
decree-holders at pp. 17 to 19 shows that 
execution was taken out against all the 
three brothers, Bankim, Kanai and Joy- 
ram and not against Bankim alone as re- 
prosonting the estate. 1 a^n therefore of 
opinion that defendant 4 as purchaser of, 
the equity of redemption is liable for the 
mortgage debt. It remains now to con-j 
sider tho two cases relied on by tho Sub- 
ordinate Judge. Tho first case is that of 
Chuttrapnt Singh v. Maharaj Bahadur 
(5), and fcho other is tho case of Pnran 
Chand v. Monmoilio Nath (6). In the 
former of these cases their Lordships of 
the Judicial Committee said this : 

“When tho estate of a deceased person if* 
under administration by tho Court or out ol 
Court, a purchaser from a residuary legatee or 
heir buys subject to any disposition which has 
been or may be made of the deceased's e-itate in 
due course of administration. In fact, the right| 
of the residuary legatee or heir is only to share 
in the ultimate loaiduo which may remain for, 
final distributiou after all the liabilities of the 
estate, including tho expenses of administration, 
have been satisfied.” 

And this principle was extended to 
the case of administration of trust inj 
Piiraiichand’ s case (6). An examina- 
tion of the former case will show that 
the principle was made applicable to the| 
case of a residuary legatee ; those oases 
can have no application to the facts of 
the present case for here the specific 
legatee had acquired a title to tho pro- 
perty in question long before the pro- 
ceeding which resulted in tho decree for 
costs in execution of which defendant 4 
purchased. The result is that tho decree 
and judgment of tho Subordinate Judge 
are set aside and in lieu thereof there 
will be a preliminary mortgage decree 
for tho sum of Rs. 10,000 as was claimed 
in relief (Ka) of the plaint and interest 
will bo allowed on the sum of Rs. 7,000 
at the rate stipulated in the mortgage 

6. (1904) 82 Cal 198=82 1 A 1 (PO). 
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bond with compound interest with yearly 
rest from the date of the suit up to the 
date of the period of grace and six per 
cent per annum thereafter. 

This order is conditional on the mort- 
gagee discharging the amount of cost of 
Es. 484 which had been incurred by de- 
fend ant 4 in the revocation proceedings 
with interest at the rate of six per cent 
per annum from the date of the judg- 
ment of this Court in F. A. No. 275 of 
1924. This sum, that is, the sum in 
respect of whi/c^)J^e preliminary decree 
has been pas8ecL|piust be paid into Court 
within six months from to-day. If the 
sum is not paid into Court within that 
date the mortgaged property will be sold. 
There will be an ordinary preliminary 
decree for sale on these lines. The plain- 
tiff will be entitled to get costs of this 
Court and of the lower Court which must 
be added to the mortgage money. 

Rankin, C. J. — I agree. 

K.S. Order accordingly. 
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Guha and M. C. Chose, JJ. 

Qobardhan Behari Rose and another — 
Appellants. 

V. 

Sarat Chandra Bhattacharjee and 
others — Besponden ts. 

Appeal No. 197 of 1931, Decided> on 
6th July 1932, 

(a) CiviIP. C. (1908), O. 21. R. 90~Sale 
fixed for a particular date — Such date hap- 
pening to be a holiday — Sale held next day — 
No allegation or proof as to paucity of bid- 
ders — Sale held could not be set aside. 

Where a sale fixed for a particular date, could 
not beheld oq the date so fixed because it was a 
holiday and when in consequence it was held on 
the next day there was no allegation or proof 
that there was any paucity of bidders or that 
bidders were not present owing to the changed 
date: 

Heidi that the sale could not be set aside: 
AIR 1926 Cal 201, BeJ. [P 487 C ll 

(b) Decree — Execution — Sale — Question of 
adequyy of price fetched — Most material 
evideifte is collection papers relating to 
property sold— Civil P. C. (1908), O. 21. 
R. 90. 

Where the question is one hearing on the ade- 
quacy or otherwise of the price fetched at the 
sale, the most material evidence would be that 
afforded by the collection papers and not more 
statements of witnesses. [P 487 C 21 

Amarendra Nath Bose, Jatis Chandra 
Ouha and Hementa Ktmar Bose — for Ap- 
pellants. 

Bijon Kumar Mukerji and Kali Kin- 
kq,r Chuckerbuty-^tov Bespondents. 


Ouha, J, — This appeal has arisen out 
of an application made by the judgment- 
debtors utfder 0.’21, E. 90, Civil P. 0,, 
for setting aside a sale held in execu- 
tion of a decree, passed in Title Suit 
No. 60 of 1930, by the Subordinate 
Judge, 3rd Court, Hooghly. The sale in 
execution of the decree was held on 
18th November 1930. The application 
out of which this appeal has arisen, by 
the judgment-debtors for having the 
sale set aside, was filed on 15th Decem- 
ber 1930. It appears that on 17th De- 
cember 1930, the receiver who was in 
possession of the properties sold in exe- 
cution of the decree applied to have the 
sale set aside under the provisions of 
O. 21, E. 90 of the Code. This applica- 
tion by the receiver for setting aside 
the sale was dismissed, on 7th February 
1931. Thereafter the only proceeding 
before the Court in the matter of setting 
aside the sale was the one arising on 
the application of the judgment-debtors 
filed in Court on 15th December 1930. 
The learned Subordinate Judge has dis- 
allowed the application made by the 
judgment-debtors for setting aside the 
sale. The judgment-debtors have ap- 
pealed to this Court. 

The first question urged by the learned 
Advocate appearing for the appellant 
was directed to the question whether 
the application made by the judgment- 
debtors was one maintainable under the 
law or not. This question was raised 
before the learned Subordinate Judge in 
view of the fact that there was the ap- 
plication by the receiver appointed by 
the Court for setting aside the sale. 
That application having been dismissed 
on tth February 1931, it was contended 
before the Court below that the applica- 
tion for setting aside the sale as made 
by the judgment-debtors was not main- 
tainable. Although there is some sub- 
stance in the question raised as to the 
maintainability of the application of 
the judgment-debtors for setting aside 
the sale, we are not disposed to dismiss 
their application simply on the ground 
that it was not maintainable for the 
reason that the receiver's application 
for setting aside the sale had been pre- 
viously dismissed. We gave liberty 
therefore to the appellants in this Court 
to go into the other questions raised in 
support of the appeal before us. So far 
as the judgment-debtors’ application 
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for setting aside the sale was ooncerned 
jthe first point sought to be made 
.before us was based upon the fact 
'that the sale was adjourned for more 
than seven days, and that it was held 
on 18th November 1930, 17th November 
being a holiday. It was urged that there 
was material irregularity in the matter 
of the sale in view of the fact that it 
could not be held on 17th November, 
but was, in fact, held on the date follow- 
ing, which was beyond seven days of the 
date on which the sale was adjourned. 

The question thus raised does not appear 
to have much of substance in it. Con- 
iceding in the appellants* favour that the 
isale was hold on a date which was not 
'fixed by the Court for the sale of the 
‘properties, the fact of th© sale having 
taken (Race on 18th November amounted 
at tlio most to a material irregularity 
and such irregularity would not be of 
avail to the judgment-debtors, if it were 
not possible for them to make out that 
[they had suffered substantial injury or 
jloss on account of the same. A sugges- 
tion was made that the holding of a sale 
!on a date which was not fixed by the 
Court for the sale would make a sale il- 
legal or void which could be avoided as 
a nullity; and reference was made in 
this connexion to the decision of this 
Court in the case of Motahar Uossain v. 
Mohammad Yakub (l). In view of the 
observations made by the Judicial Com- 
mittee of the Privy Council from time to 
time, and regard being also had to the 
fact that in the case to which reference 
has been made above, there was no date 
actually fixed for the sale of the proper- 
ties, it would not lie in the mouth of the 
judgment-debtors, appellants in this 
•Court, to say that the sale in the pre- 
sent case was one which could be avoid- 
ed by them on the ground that it 
was a nullity, seeing that the sale in 
'the present case was fixed, for a parti- 
.cular date, but could nob be hold on the 
:date so fixed, because it was a holiday, 
'Furthermore, it has not been suggested, 
jmuch less has it been made out, that 
•there was any paucity of bidders or that 
bidders were not present on account of 
the sale having taken place on 18th No- 
vember instead of on 17th November 
which was a holiday. In this view of 
the case, the first question raised before 


ns in support of the appeal, must be de 
cided against the appellants. 

It has next been urged that so far 
as the publication of the sale procla- 
mation was ooncerned, the evidence 
adduced on the point on behalf of the 
decree-holder and the auction-purchaser 
was not sufificiont for the purpose of 
making out a case that there was proper 
publication of the sale proclamation. 
The learned Subordinate Judge, in the 
Court below, has dealt with the evidence 
bearing onthe'point in detail; and refer- 
ence has been made to the evidence on 
this point, both oral and documentary, 
during the hearing of the appeal in this 
Court. We are unable on the evidence 
as it stands to come to any finding on 
the question of the publication of the 
sale proclamation, other than the finding 
arrived at by the learned Subordinate 
Judge. In our judgment, the evidence 
given on the point of the publication of 
the sale proclamation in the locality is 
satisfactory and convincing. The most 
material question in the case viz., the 
one hearing upon the adequacy or other- 
wise of the price fetched at the sale, 
has been argued before us at length/ 
As the Subordinate Judge in the Court 
below has noticed, the most mate- 
rial evidence on this part of the 
case would be that afforded by the] 
collection papers relating to the proper-) 
ties sold. We have it upon theevidence 
given by the applicants for setting aside 
the sale themselves, that there were col- 
lection papers in possession of the re- 
ceiver appointed by the Court. It was 
frankly admitted before us by the learn- 
ed advocate for the appellants that no 
serious attempt was made on behalf of 
his clients when the case was pending 
before the learned Subordinate Judge to 
have these papers produced in Court in 
support of the evidence on the question 
of the inadequacy of the price, as alleged 
by them in their application for setting 
aside the sale. Some witnesses had been 
examined on behalf of the petitioners- 
who stated that the price of the proper- 
ties sold was much above the price fet- 
ched at the sale. But it is impossible 
for us, as it was impossible for theOourt 
below, to proceed upon mere statements 
of these witnesses in the absence of any 
documentary evidence and in the absence 
of the collection papers which were not 
produced before the Court by the appU- 
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cants for setting aside'the sale. The lear- 
ned Subordinate Judge has pointed out in 
his judgment that on the statement made 
by one of the petitioners themselves, the 
price fetched at the sale was more than 
Jbwenty times of the income of the pro- 
perties sold. On the facts and circum- 
stances of the case and regard being had 
to the price actually fetched at the sale, 
it is impossible for us to hold that it 
has been made out by the appellants 
in this Court that there was any inad- 
equacy of price fetched at the sale or that 
there was any substantial loss or injury 
sufferei by the appellants. In view of 
the conclusion wo have arrived at, this 
appeal must fail, and we direct accord- 
ingly. The appeal is dismissed with 
costs. We assess the hearing foe ir this 
appeal at one gold mohur to each of the 
respondents, the decree-holder and the 
auction. purchaser. 

M, C. Ohose, J. — I agree. 

K.S. Appeal dismissed. 
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Mukerji and Bartley, JJ. 

Sarba Mohayi Banerjee — Plaintiff — 
Appellant. 

V. 

Manmohan Banerjee and others — De- 
fendants — Respondents. 

Appeal No. 73 of 1929, Decided on 7th 
Juno 1932, against original decree of 
Addl. Sub-Judge, Dacca, D/- 27tli Nov- 
ember 1928. 

(a) Contract Act (1872), S. 12 — Temporary 
forgetfulness. 

Temporary forgetfulness is not sufficient to 
indicate want of mental capacity, [P ^ 1] 

(b) Transfer of Property Act (1882), 
S. 122 — Delivery of gift deed to donee — Re- 
ceipt by Donee of same after knowing its 
bearing— Such receipt is acceptance of gift. 

Where aUer oscecution of a deed of gift the 
donor himself made over the deed to the donee 
and told her that he had made t^p gift to her 
and the donee received the document knowing 
that it was a deed of gift nnd never thought of 
doing anything contrary to its terms. 

Held: that that was more than enough to con- 
stitute acceptance of the gift: Xenos v. Wickham, 
(1868) % U L 296 and London and County Bank 
V. London and River Hate Bank^ (1888) 21 QBT> 
535. Ref. [P 489 C 1] 

(c) Transfer of Property Act (1882), Ss. 122 
and 127 — Acceptance of gift is acceptance 
of onerous gift. 

For an acceptance of an onerous gift, accept- 
ance of the gift itself is sufficient, and an ac- 
ceptance of the onerous condibion also at the 
same time is not necessary: Standing v. Bowr~ 

’ (71(7, (1885) 81 Ch B 282, Bel on. [P 489 G 2] 


V. Manmohan 1935 

Jogesh Chandra Bog, Pralcash Chandra 
Palcrasi and Satindra Chandra Khas~ 
navis— (or Appellant. 

Bamesh Chandra Sen and Kanailal 
Saha — for Respondents. 

Judgment.— In this appeal which the 
plaintiff has preferred from a decree and 
decision by which the Additional Sub- 
ordinate Judge of Dacca has almost en- 
tirely dismissed his suit, two questions 
have been raised. The plaintiff is the 
oldest son of one Haramohan Banerji by 
his predeceased wife. Defendants 1 to 
3 are Haramohan’s sons by his second 
wife Kulakmini who is defendant 4. 
The plaintiff prayed for partition of 
certain immovable properties, to wit, 
two houses and some moveables of the 
value of Rs. 69C). The Subordinate 
Judge held that the two houses had 
been made a gift of by Haramohan in 
favour of his wife defendant 4, and that 
as regards the moveables the plaintiff 
had failed to make out his case. He' 
accordingly dismissed the suit for parti- 
tion and gave a decree to the plaintiff 
for Rs. 10-8-0 on the defendants’ admis- 
sion that there was an old iron safe of 
the value of Rs. 42 in existence as the 
only item of joint family moveable pro- 
porty. The two questions raised relate 
to: 1st the validity of the gift; and 2nil 
the existence of the moveables. 

The gift is evidenced by a deed writ- 
ten in its entirety by Haramohan him- 
self, and he personally took it to the 
Registration Office and had it registered 
there. The validity of tlie deed hae' 
been questioned upon several grounds, 
with which wo now propose to deal. 
The first ground urged is that Hara- 
inohan was not of suffioient mental capa- 
city or at any rate was the subject of 
undue iufiuence. Haramohan was a tea* 
cher by occupation. The plaintiff put 
down his age at 85 or 86 years; he him- 
self being, as ho says, 50 years of age. 
Though this may not be absolutely cor- 
rect Haramohan undoubtedly was an 
old man. The evidence nevertheless is 
that he was working as a private tutor 
in certain families. The deed was exe- 
cuted on 14th January 1924 and was re- 
gistered on the next day. The postcards 
Ex. A series were admittedly written 
by Haramohan in December 1923— Feb- 
ruary 1924 and that clearly show that 
he was in a normal state of mind even 
after more than a month of the trans* 
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action. He died on 25th March 1924. 
The oral evidence about the, state of 
his mental capacity at and about the 
time of the transaction is clear and posi- 
tive. A faint attempt has been made 
by the plaintiff through his witness 
P. W. 2 Prafulla to make out that 
Haramohan had lost his memory, but 
temporary forgetfulness of the kind 
spoken to by that witness is not sufiici- 
’ently indicative of want of mental capa- 
city. So far as undue influence is con- 
cerned there is no suggestion in the evi- 
dence, far less any proof, excepting a 
story which P. W. 2, Prafulla has 
given, hut which we cannot accept as true. 
(The judgment here considered the evi- 
dence regarding attestation of the deed 
and held that tlicre was retjuisite attes- 
tationj’^henext contention is that there 
was no acceptance of the gift by Kula- 
kamini such as is necessary under the law. 
The argument is based upon the fact that 
KuJakamini's name was not registered in 
Municipal records or landlord's Shirista 
till after Ifaromohan’s death, and also 
upon a statement to he found in the de- 
position of Kulakarnini herself to which 
reference will presently bo made. liaro- 
mohan lived only two months and a half 
after the deed and the omission to mutate 
tJie names within that short period does 
not signify much. The statement in 
her deposition is that slio know nothing 
about the condition which is tc be 
found in tho deed that she would havo 
to pay Hs. 5 as maintenance allowance 
to riarornohan so long as he lived, 
[b has boon argued that when she did 
nob know about this condition there was 
no valid acceptance by her. This argu- 
ment has, in our opinion, no force. 

After execution Haromohan himself 
made over the deed to her and told her 
that he had made the gift to her and if 
she received the document knowing that 
it was a deed of gift and never tliought 
')f doing anything contrary to its terms 
tliat was more than enough to oonsti- 
tuba acceptance. In Euglish Law assent 
.i)y a donee is presumed until and unless 
he disclaims Xeftos v. WiMam (l); 
London and County Bank v. London 
and Biver Plate Bank (2) and the same 
])rinciple is extended even to onerous 

1. (1863) 2 H L 296=36 L J 0 P 813=16 W R 
58=16 L T 800. 

2. (1888) 21 Q B D 635=57 L J Q B 601=37 
W B 89=61 L T 87. 
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gifts Siggers v. Evans (3). And in the- 
case of Standing v. Bowring (4) 
p. 288, Cotton, L. J. observed. 

**Now 1 take the >rulo of law to bo that, 
'where there is a transfer of property to a person^ 
even although it carries with it some obliga- 
tion which may be onerous, it vesta in him at 
once before he knows of the transfer, subject to 
hU right when informed of it to say, if ho 
pleases, “1 will not take it. When informed 
of it ho may repudiate it, it vests in him until 
ho repudiates it.*' 

Whatever difference the wording of 
S. 122, T. P. Act may make in the 
matter, there is no authority for the. 
view, which to us seems most unreason, 
able, that, for an acceptance of an one- 
rous gift, acceptance of the gift itself 
is not sufficient, but an acceptance of 
the onerous condition also at the same 
time is necessary. Moreover the onerous 
condition in the present case is one of a 
trifling character which evidently was 
not intended to be thought of or en- 
forced. We must atcordingly overrule 
this contention. Lastly, it has been 
said that the deed created not a gift but 
a sale or a lease and that as no con- 
sideration passed tho transaction was- 
invalid. This contention must be re- 
jected. So far as the gift is concerned, 
wo are in entire agreement with the 
Judge of the Court below that it is un- 
assailahlo. The other question namely 
as regards the moveables is one about 
'which we have some doubts. W'e are 
not satisfied that the defendants’ case is 
literally true. But hero again it was 
for the plaintiff to prove his case.^ And 
the plaintiff has only to thank himself 
if on his evidence the Court does not. 
feel safe to proceed, for he has pro- 
fessed ignorance even about his father’s- 
handwriting and signature. That there 
is an almirah in tho house is not denied 
by the defendants but their case is that 
it belonged to Kulakamini's mother and 
she had given it to her. Bankim says, 
“Tho almirah has been in existence from before- 
my birth ..... These (the moveables) in the. 
house were all acquired by us except the iron, 
safe aud the almirah.’* 

Kulakarnini and Monmoban say that- 
the almirah belonged to Kulakamini’s 
mother who had given it to her, but n<> 
independent witnesses have been called 
to prove this gift. The plaintiff's case 
is and that case has be en sup ported ^ 

’MISSSM E &~B ^ C L R 1209=2^ 

L J Q B 806=1 Jur (n a) 861. 

4. (1886) 31 Ch D 282=66 L J Oh 218=34 W ft, 
204=54 L T 191. 
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^is sister Sashimukhi that the almirah 
belonged to her mother (Haramohan's 
predeceased wife). But in his plaint 
the plaintiff has claimed only a fourth 
•ishare in the almirah which is contrary 
to his present case. In these oircum- 
stances we think we must hold that he 
■has failed to make out his case. The 
result is that in our judgment this appeal 
iails and must be dismissed with costs, 
shearing-fee three gold mohurs. 

K.3. Appeal dismissed. 
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Rankin, 0. J. and 0. 0. Ghose, J. 
Janaki Nath Nandi — Plaintiff — Ap- 
ipellant. 

V. 

Amarendra Nath Bisioas and another 
Defendants — Respondents, 

Letters Patent Appeal No. 12 of 1932, 
Decided on IGth August 1932, against 
"decision of M. C. Ghose, J., D/- 20th 
April 1932, in Appeal No. 254 of 1930. 

Bengal Tenancy Act (8 of 1885), S. 195(e) 
—Occupancy raiyatc cannot be evicted by 
auction-purchaser on tale under Patni Regu- 
lation (8 of 1819), S. 11. 

An auction-purchaser of a patni under Kogn. 8 
•of 1819 is not entitled to evict occupancy raiyats 
though they are unable to show that they were 
khudkast raiyats with rights of occupancy and 
■4ihat the tenancy in question was in existence 
in 1819: 13 W 11 410, Appl ; AIR 1928 Cal 52, 
Mfl. on.; 3CIVN 13, not Foil. 

[P 490 0 1; P 492 C 1] 
N. K. Bose — for Appellant. 

Bijan Kumar Mukherji and Uma 
‘Sankar Sarkar — for Respondents. 

C. C. Qhose, J. — The plaintiff is the 
.purchaser of the property in dispute at 
sale under Regn. 8 of 1819. He al- 
leges that after the said sale, there was 
an extinguishment of all encumbrances 
and that the defendants who are in pos- 
-session of the lands described in the 
plaint herein have no right to possess 
•the same and are trespassers. It is fur- 
ther alleged that the defendants fraudu- 
lently^had an entry made in the Record 
of Rights to the effect that they were 
holding the lands as occupancy raiyats 
at a jama of Bs. 4 a year. In the cir- 
cumstances the plaintiff is asking for 
hhas possession of the said lands toge- 
ther with mesne profits. The defen- 
'dants* contention is that they have 
•occupancy rights in the holding, that 
'the holding has been in existence from 
4)efore the date of the permanent settle- 
that they are khudkast resident 


and hereditary raiyats of the holding, 
that the holding was not an encumbrance 
and that it* was not and could not be 
annulled by reason of the sale under 
Regn. 8 of 1819, and that therefore the 
plaintiff was not entitled to khas posses- 
sion as prayed for by him. The first 
Court found that the patni tenure was 
created before the date of the origin of, 
the tenancy in this case, and that 
the defendants were not resident or 
hereditary khudkast raiyats but they 
were paikast raiyats and that though 
they had acquired occupancy rights, 
they were not khudkast raiyats within 
the meaning of S. 11, Regn. 8 of 1819 
and that therefore the plaintiff was en- 
titled to get khas possession of tlie lands' 
in dispute. 

The lower appellate Court was Iiowever 
of opinion that a raiyat with an occu- 
pancy right occupied the same position 
as a khudkast raiyat and that he had 
the same protection as khudkast raiyat 
had when the Putni Regulation of 1819 
was enacted, and that the plaintiff be- 
ing a purchaser at a sale under the 
said Patni Regulation was not entitled 
to evict the defendants. The lower ap- 
pellate Caurt accordingly held that the 
plaintiff’s suit should be dismissed. Ou 
appeal to this Court the learned .Tudgo 
before whom the appeal came on for 
hearing was of opinion that the defen- 
dants having acquired the status of 
occupancy raiyats were not liable to 
eviction. It is against this judgment 
that the present appeal has been pre- 
ferred. 

The question depends upon the ascer- 
tainment of the rights which the defen- 
dants have in respect of the lands in 
suit and upon the proper construction of 
S. 11, Regn. 8 of 1819. The lower ap- 
pellate Court has adopted the finding of 
the first Court that tbe defendants arej 
not khudkast raiyats but that they are 
occupancy raiyats, and we must there- 
fore proceed on this footing. It is there- 
fore not necessary, strictly speaking, to 
go at length into the question of tbe 
rights of khudkast raiyats; but reference 
maybe made to para. 406 of 8ir John 
Shore’s Minute of 18th June 1789 relat- 
ing to the question of the permanent 
settlement of lands in Bengal where the 
rights of khudkast raiyats are discussed 
and also to the judgment of Trevor, Jii 
in the great rent case ot ThaJcurani 
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Dassi V. Visweswar Mukherjee (l), ^here 
an elaborate account is given. It may be 
jnoticed however that it is by no means 
jcorrect to say that khudkast raiyats had 
no rights of occupancy; but be that as 
it may, the defendants have certainly 
rights of occupancy in the lands com- 
jprised in their holding and the question 
•now is whether they can be evicted at 
’the instance of the plaintiff. The plain- 
tiff relies on 01. 3, S. 11, Regn. 8 of 1819 
and argues that none but khudkast rai- 
yats are protected from eviction in the 
event of a sale of the patni tenure under 
Regn, 8 of 1819. This contention was 
negatived by B. B. Ghose and Roy, JJ., 
in a case which was decided by this 
Court in 1927: Bash Behary Mandal v. 
Hemanta Kumar Ghose (2) (at p. 794 of 
f54 CaUY The learned Judges observed as 
follows: 

“ There is ample authority for the proposition 
that tho proviso in Cl. 3 does not mean that per- 
sons in occupation not coming ^vithin the defi- 
nition of khudkast raiyats are liable to be eject- 
ed even if they have acquired occupancy rights 
under the Tenancy Law. I have not been able to 
find any authority with regard to the paoni sales, 
but the cases with reforcuce to S. 16, Act 8, of 
1866, whore the proviso is in the same terras as 
the proviso in Cl. 3, S. 11, Regn. 8 of 1819 sup- 
port the proposition. Tho.se cases are Purefag 
i^ingh v. Prntap Narain Suigh (3); Nil Madhab 
V. Shiboo Pal (4); Nnian AH v. Atur Ali (6) and 
Hama Gharan v. Ram Kanai (6).” 

Of the illustrative cases referred to 
above, reference may be made to the 
judgment of Sir Charles Hobhouse in the 
case in Nil Madhab v. Shiboo Pal (4). 
There the plaintiff became the purchaser 
at an auction-sale under Act 8 of 1865 
(Bengal Council)of a certain under-tenure. 
The person who held that under-tenure 
previous to the plaintiff’s purchase 
created an incumbrance on that tenure in 
the shape of a mokarari lease in favour 
of the defendant. The plaintiff sued to 
recover from the defendant khas posses- 
sion of the lands covered by the moka- 
rari. The lower appellate Court found 
that the defendant had been at any rate 
in possession for more than 12 years of 
the lands in question and it was there- 
fore held that the plaintiff could not 
succeed in obtaining khas possession by 
ejecting the defendant. Hobhouse, J., 
obs erved as follow s : 

1. 3 W R Act, 10 p 99.' 

2. AIR 1928 Oal 62=106 I 0 71=64 Cal ^88. 

3. (1369) 11 W R 263=5 BLR App 20 Note. 

4. (1870) 18 W R 410=6 B L R App 10. 

6. (1874) 22 W R 138. 

(1915) 28 I C 874. 


*'The argument of the special appellant 
this: he says and says truly enough, that the 
mokarari lea^e in question is an incumbrance 
and he then says that inasmuch as the defen* 
dant is the holder of that incumbrance, so if he 
has the right to get rid of that incumbrance, he 
has also the right to eject the defendant, the 
person who is the holder of it. And he contends 
that the only way in which the defendant can 
escape from ejoctmont is by pleading to the 
proviso 1 in S. 16, Act 8 of 1865 (Beugal Council) 
and by showing that he is khudkast raiyat or 
else a resident and hereditary cultivator within 
the meaning of that proviso 1." 

**But it seems to us that the proviso in ques- 
tion has nothing whatever to do with, and docs 
not at all concern the party before us. It is 
quite true that the J udge has found or seems to 
find that the defendant is not a khudkast raiyat 
and the .Tudge has certainly not found that the 
defendant is a resident and hereditary culti- 
vator, but the Judge has found that the defen- 
dant is a raiyat having a right of occupancy 
within the meaning of S. 6, Act 10 of 1859; 
and this we think is sufficient to protect the 
raiyat in this instance. The law, S. 16, is 
couched in these terras: 'The purchaser of an 
under-tenure sold under this Act shall acquire it 
free from all incumbrances which may have ac- 
crued thereon by any act of any holder of the 
said under-tenure his representatives or assigns, 
unless,' as the law goes on to say, ‘the right of 
making such* assignment is specially provided 
for or unless the particular tenant against whom 
any suit may bo brought is a tenant coming 
within the terms of the proviso to which 1 have 
above referred. Now, if the suit had been one 
on the part of the plaintiff to declare that he 
was free from the incumbrance made by the late 
holder of the tenure, it is most likely that we 
should have held that the suit was a good one 
and that wo should have given the relief asked 
for, bocause the incumbrance in question was 
undoubtedly an incumbrance which had accrued 
by the act of the former holder and which was 
not protected by any especial right given under 
especial right given under especial agreement to 
make such incumbrance, but the defendant in 
this instance does not rely solely upon the in- 
cumbrance, if be indeed relies upon it at all. 
He says that he cannot be ejected because he has 
a right of occupancy, a right expressly given to 
him by the provisions of Act 10 of 1869. The 
incumbrance to which S. 16, Act 8 of 1866 
(Bengal Council) refers, is not the person but the 
thing. The lease in this instanco might pos- 
sibly be avoided; but it does not follow that the 
man who holds that leaso must necessarily there- 
by and therefore be ejected. The law does not 
say so, and on the contrary the provisions of 
Act 10 of 1869, on which the defendant relies 
protect a person, who, like defendants has a 
right of occupancy.” 

In my opinion, the preflent case is cov- 
ered by the reasoning of Hobhonse, J., 
and by the judgment of this Court in 
the case of Bash Behari Mandal y 
Hemanta Kumar Ohose (2). It is said 
however that the plaintiff's case is con-^ 
eluded by the authority of Jogeswar 



492 Calcutta Md. Maijaddin Khan v. Janakiballav Dutta 1933 


Majumdar v. Abad Mohamed Sarcar (7). 
But this case as has been pointed out in 
the case in Bash Behari Mandal v. 
Hemanta Kumar Ghose (2) (at p. 794 of 
54 Gal,) has been doubted in various 
Other cases. As regards the construc- 
tion of S. 11, Regn. 8 of 1819, 1 cannot 
add usefully to what has been said in 
the case in Bash Behari Mandal v. 
Ilcmanta Kumar Ohose (2) (at pp. 793 
and 794 of 54 Cal,) and I respectfully 
adopt the same. In my opinion, the 
plaintiff cannot derive any comfort from 
the argument that it has not been shown 

(1) that the defendants were khudkast 
raiyais with rights of occupancy and 

(2) that the tenancy in question was in 
existence in 1819. Thisquoation, in my 
opinion, does not really arise. Whether 
•the tenancy was in existence in 1819 or 
not, it is quite clear that rights of occu. 
pancy in the sense in which we know 
tlicm now came into existence with Act 
10 of 1859 and that the defendants are 
certainly at the present moment occu- 
(pancy raiyats. If the defendants are 
['occupancy raiyats, they are, in my opi- 
nion, protected from eviction having 
regard to the provisions of the Bengal 
.Tenancy Act, I am therefore of opinion 
that this appeal has no substance and 
must bo dismissed with costs. 

Bankin, G. /.—I agree. 

M.N. Appeal dismissed, 

1 , (1899) 3 C W N 13. 
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Guiia and Bartley, JJ. 
Mahomed Maijaddin Khan — Defen- 
dant 2 — Appellant. 

v. 

J anakihallav Dutta and others — Plain- 
tiff — Respondents. 

Appeal No. 1058 of 1930, Decided on 
16th August 1932, against decree of Diet. 
Judge, Dacca, D/- 11th January 1930. 

^ (a; Bengal Municipal Act (3 of 1884), 

S. 15 — Election R. 40 — District Magistrate 
declaring election void — Declaratory suit in 
civil Court — Civil Court's jurisdiction it not 
ousted by R. 40— Civil P. C. (1908), S. 9— 
Specific Relief Act (1877), S. 42. 

The more fact that a District Magistrate de- 
clares an election void tinder B. 40 on the ground 
of bribery does not oust the jurisdiction of the 
civil Court from entertaining a suit for declaring 
oqe’B election valid. Buch a suit is one of a civil 
nature and us it involves the maintaining or 
establishing a civil right of vital importance, the 
fivil Court has jurisdiction to entertain it. 

tv 493 0 1 ] 


^ (b) Bengal Municipal Act (3 of 1884), 
S. 15— Election Rule (1930), R. 40 — "Material, 
irregularitjr" does not cover bribery or cor- 
rupt practice. 

Bribery and corrupt practice generally are not 
covered by the expression "iUc'itorial irregularity" 
us used in B. 40, and are outside the scope of 
the rules framed under S. 16. Therefore thc- 
DisLrict Magistrate has no jurisdiction under the 
Bengal Municipal Buies to declare an election 
void, on the ground of corrupt practice and if 
such an order is passed it is ultra vires. 

LP 494 C 1, 2] 

Jatindra Nath Sanyal, Manindra 
Narayan Majumdar and Manmatha- 
7iath Das Gupta — for Appellant. 

Jitendra Mohan Banner jec^ior Res- 
pondents. 

Judgment, — This is an appeal by de- 
fendant 2 in a suit for a declaration that 
the plaintiff's election as a Commissioner 
of the Dacca Municipality was valid. 
At the Municipal election held on 19th 
July 1928, for Ward No. 2 of the Dacca 
Municipality, the plaintiff obtained 1484 
votes, Sita Nath De secured 1311 votes, 
Mahomed Maijaddin Khan obtained 825 
votes. Of the total number of five can- 
didates for election, tho other two were 
able to secure seven and two votes res- 
pectively, The first two candidates 
named above were the successful candi- 
dates, so far as tho election held ou 19th 
July 1928, was concerned, as there weie 
only two seats of Municipal Commis- 
sioners to be filled up, and for w'hich 
purpose tlie election was hold. After the 
election was over, Mahomed Maijaddin 
Khan, defendant 2 in tho suit, appellant 
in this Court, filed a petition before the 
District Magistrate of Dacca, purporting 
to be one under R. 40 of the Bengal 
Election Rules (1930), for declaring tho 
election of the plaintiff void, on tho 
ground that he had bribed the voters of 
the Ward concerned. An inquiry was 
held by the District Magistrate, and by 
his order passed on 29th September 1928, 
the District; Magistrate declared tho 
election of the plaintiff void. The suit 
out of which this appeal has arisen^ 
was then instituted by the plaintiff 
for the purpose already mentioned ; 
and as has been pointed out by the trial 
Court, the plaintiff wanted to have a 
declaration that he bad the right and 
the legal character he got by being 
elected a Commissioner of the Dacca 
Municipality, which have been inter- 
fered with by the District Magistrate at 
the instance of the defendants. The de-^ 
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vision cf the trial Court was in favour 
of the plaintiff ; the learned Munaif held 
that the whole story regarding corrupt 
practice alleged to have been committed 
hy the plaintiff was false and concocted, 
and that from all points of view the 
plaintiff’s election was good, valid and 
regular, apd that it was not liable to be 
declared void, as was done by the Dis- 
trict Magistrate, on the application by 
defendant 2. The trial Court declared 
*' tho plain fcifE’s election as a Commissioner for 
Ward No. 2 of the Dacca Municipality was good 
and valid," 

and that the plaintiff had 
‘'acquired good right to sit as a Commissioner 
on the Hoard of Dacca Municipality and do the 
function of that oiricc." 

On appeal by defendant 2, the real 
contesting defendant in the suit, the 
learned District Judge of Dacca affirmed 
the decree passcid by the trial Court, 
after setting aside the finding of the 
Munsif on the question of corrupt prac- 
tice, as irrelevant. According to the 
District Judge, it was unnecessary to deal 
with the question whether there was 
corrupt practice or not, as the District 
Magistrate had no jurisdiction under the 
Bengal Municipal Eules, to declare an 
election void, on the ground of corrupt 
practice. The question whether a civil 
Court had jurisdiction to try a suit of 
the present description, and the further 
question whether the suit was barred 
under S. 42, Specific Belief Act, appear 
to have been argued before the trial 
Court, but they do not appear to have 
been agitated before the learned District 
Judge on appeal. We have no hesitation 
in holding that in view of the provisions 
contained in S. 9, Civil P. 0,, and S. 15, 
Bengal Municipal Act, civil Courts have 
jurisdiction to try suits of the present 
nature. In our judgment, there can be 
Qo doubt that the suit is one of a civil 
nature ; and there can be no reason why 
a civil Court should not have the juris- 
diction to determine a question arising 
for consideration in the matter of main- 
taining or eatablishing a civil right of 
vital importance. As to the applicabi- 
lity or otherwise of S. 42, Specific Belief 
Act, it need only be mentioned that the 
sectipn allowsia suit by a plaintiff en- 
titled to any legal character, against any 
person denying or interested to deny the 
right of the plaintifif, to any such legal 
character. The plaintiff claimed in the 
suit, to be entitled to be elected a Com- 


missioner of the Dacca Municipality. 
Defendant 2 denied that right, and filed 
a petition to the District Magistrate, 
and the other defendants supported that 
defendant, so far as the denial of the 
plaintiff’s right and his legal character 
were concerned. We are in agreement 
with the view expressed by the trial 
Court on this point, that it could not be 
the case that the plaintiff had no right 
of any sort or had no legal character 
by virtue of his having obtained the 
largest number of votes at the election 
of Municipal Commissioners. The plain- 
tiff having secured the largest number 
of votes, instead of being a bar, S. 42, 
Spociiic Belief Act, entitled the plain- 
tiff to pray for the declaration that 
his election was valid, and that he has 
acquired the right to sit as a Commis- 
sioner of the Dacca Municipality, and 
discharge the functions of that office. 
The main question raised in the case, a 
question of real importance— 'though a 
simple one— is the interpretation of ‘ 
B. 40, Bengal Municipal Election Buies 
(1930), which is quoted below : 

" 40. All disputes arising under those Rules 
shall be decided by the Magistrate, and his deci- 
sion shall bo final. If be finds any material 
irregularity prejudicing the election ho may 
declare the election void and order fresh elec- 
tion." 

The offence of personation, of undue 
influence and of bribery at an election is punish- 
able under Ss. 17 1- K and 17l-!P, 1. P. G., L8G0, 
as amended by the Klections Oflcnces and In- 
quiries Act 1920 (39 of 1920).” 

Had the District Magistrate, jurisdic- 
tion under this rule, to declare the plain- 
tiff’s election void on the ground of 
bribery, as he did by his order passed on 
29th September 1928, on the application 
of defendant 2 ? There can be no doubt 
that elections can be declared to be void 
on the ground of corrupt practice by 
means of election petitions filed before 
tribunals appointed for the purpose ; 
and there is the jurisdiction of Courts of 
Civil Judicature to give relief, where no 
such special tribunals are appointed. It 
is worthy of notice in this connexion, 
that municipal authorities in England, 
used for merely to deal with their own 
questions of disputed elections, but the 
jurisdiction is transferred now, to Oom- 
missionors appointed under Acts of the 
Legislature, and as it has been observed, 
whatever abuses or defects may have 
existed in the past, elections are now 
dealt with on sound and equitable prin* 
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cipleSi and that, even-handed justice 
administered by the Courts of law, is a 
guaranteed protection against all dis- 
turbing influences. Following the role 
now prevailing in England, so far as 
municipal election petitions go, it may 
sUfely be laid down that neither any 
action on the part of the municipal 
authorities themselves, nor any action 
by the District Magistrate in whom is 
vested, as a controlling authority, cer- 
tain powers under the Bengal Municipal 
Act, and the power to decide disputes 
arising under the Bengal Municipal 
Election Buies and declare an election 
void, in case of any material irregularity 
prejudicing the election, can affect the 
rights of parties by having an election 
declared void in the case of corrupt 
practice in elections. As it standa, it 
is the function of the civil Court, on an 
election petition properly hied, to in- 
vestigate the charge of corrupt practice 
alleged in the petition, and to declare an 
election void, and the general jurisdic- 
tion of the Court to give relief, has not 
been taken away by anything contained 
in B. 40, Bengal Municipal Election 
Buies. 

The rule is expressed in clear an^ 
simple language ; and it cannot, in our 
judgment, be argued upon the rule as it 
stands, that the District Magistrate was 
the supreme authority to inquire into a 
charge of bribery, and decide whether 
one's election was valid, or that after 
the District Magistrate’s decision under 
the rule that an election was void owing 
to corrupt practice, the civil Court had 
no jurisdiction to try the question of the 
validity or otherwise of the election. 
|The dispute to be decided by the Dis- 
trict Magistrate under B. 40, must be 
one arising under the rules, and the 
District Magistrate was not authorized 
to decide the question of any irregularity 
not coming within the purview of those 
rules.* Bribery as alleged in the case 
before us, and corrupt practice generally, 
lare not covered by the expression 
^''material irregularity" as used in B. 40; 
jand corrupt practice was a subject which 
was according to the tenor of the rules, 
left wholly outside the scope of these 
Irules framed under S. 15, Bengal Muni- 
jcipal Act, regarding five specified sub- 
jjects; the division of the Municipality 
into Wards, the number of Commis- 
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sioners to be elected for each Ward, tho* 
qualifications required to entitle persona 
to vote for Commissioners, the mode of 
election, and the authority who shall 
dispute at elections. It may also be* 
pointed out that S. 15 itself provider 
that nothing contained in the seotion 
nor in any rules made under the autho- 
rity of the Act, shall be deemed to affects 
the jurisdiction of the civil Courts. The 
argument advanced on behalf of the 
appellant based upon the note added to 
B. 40, has no substance in it. The offence* 
of bribery at an election is according to 
the note punishable under the Indian 
Penal Code, as amended by the Elec- 
tions Offences and Inquiries Act 1920 ; 
and the reason for adding the note was 
simply this, that at the time of the 
publication of the Elections Buies in 
force before the Elections Offences and 
Inquiries Act 1920, came into force, 
there was no definite or specific provi- 
sion in law, under which bribery at an 
election was punishable as an offence* 
under the Indian Penal Code. 

The intention of the Government in 
adding the note to B. 40 could not have 
been the one suggested on behalf of the 
appellant before us, that the decision of 
the District Magistrate on the question 
of bribery or corrupt practice was made 
final, BO as to oust the jurisdiction of 
the civil Court; in any view of the 
matter that intention has not been 
clearly expressed by the language of 
B. 40 or of the note added to the rule. 
As indicated above, we are clearly of 
opinion that the District Magistrate had 
no jurisdiction under the Bengal Muni- 
cipal Buies to declare the election of the 
plaintiff in the suit, void, on the ground 
of corrupt practice, and the decision of 
the District Magistrate was, in the case 
before us, ultra vires and without juris-i 
diction. 

It remains to mention that we agree 
with the learned District Judge in hold- 
ing that it was unnecessary to deal with 
the question whether there was corrupt 
practice or not, in the ease before us. In 
the result, the decision of the Court of 
appeal below, affirming tha decree passed 
by the trial Court, in favour of the 
plaintiff in the suit, respondent in this 
appeal, is affirmed, and this appeal is 
dismissed with costs to the plaintiff- 
respondent. The cross objection is not 


Md*. Maijadd in v. Janakiballav Dutta 



1933 Bbojendba V. Satish Chandra Calcutta 495* 


pressed and it is dismissed without 
costs. 

K.S. Appeal dismissed. 

^ A. I. R. 1933 Calcutta 495 (1) 

Panckbidge and Patterson, JJ. 

Santo Singh — Accused — Petitioner. 

V. 

Emperor'-OppoAte Party. 

Criminal Revn. No. 485 of 1932, De- 
cided on 1st December 1932. 

4 Armt Act (1878), Sc. 4 and 19 (f) — Loose 
parts of ssme revolver in rusty condition 
capable of being used as fire-arm are “arms’* 
within the section. 

Loose parts of the same revolver in 'a rusty 
condition capablo of being used when cleaned 
and oiled are “arms” within the meaning of 
S. 4, unless there is soinothing to suggest that 
they cannot be assembled together either with 
or without other parts in such a way as to be 
capable oft being used as a fire arm : 21 Mad 

3G0 {F B), Bel on. ; 6 Mad CO JJ), held Over- 
ruled. [P 496 C 1, 2] 

Janna Nath Borah — for Petitioner. 

Judgment . — This Rule was granted by 
Jack and Dwarka Nath Mittor, JJ., on 
6th June 1932, and calls on the Deputy 
Commissioner of Kamrup to show cause 
why the conviction of the accused and 
the sentence passed on him under 
S. 19 (0, Arms Act, should not bo set 
aside on the ground that on the findings 
of fact arrived at by the Sessions Judge 
the petitioner was entitled to an ac- 
quittal. Owing to the course which the 
proceedings have taken the result of the 
Rule has very little importance as the 
petitioner has now served out the sen- 
tence imposed upon him. He was con- 
victed by an Honorary Magistrate of 
Gauhati of being in illegal possession of 
a revolver "in loose parts” without a 
license and sentenced to a year's rigorous 
impisonment. On appeal the learned 
Sessions Judge upheld the conviction 
but reduced the seutence to a period of 
six months. It appears that a box be- 
longing to the accused was searched at 
Amingaon Railway Station and there 
was found in it a rag in which were tied 
2L parts of a revolver. These parts were 
rusty and the witnesses before the Ma- 
gistrate who were questioned oh the 
point stated that they, at any'rate, could 
not put the parts together. The learned 
Magistrate who is a retired Police Officer 
and thus has an expert knowledge of fire 
arms says that if the parts were cleaned 
and oiled they could be used for. the pur- 
pose for which they were originally in- 


tended. Both the Courts below rejeotedr 
the defence of the petitioner as to bow ^ 
he had come to be in possession of the * 
articles in question. The only point isr 
whether the articles in question arearma^ 
within the meaning of 8. 19, sub-S. (f),.. 
Arms Act of 1878. "Arms” are not de- 
fined in S. 4 of the Act, but it is pro- 
vided that they include fire-arms, bayo- 
nets, swords, daggers, spears, spear- 
heads, bows, arrows, cannon, parts of 
arms and machinery for manufacturing 
arms. 

The petitioner has relied on the case- 
of Queen v. Siddappa (1), where ik 
Full Bench of the Madras High Court 
held that a gun rendered unserviceableo 
by the loss of the trigger does not fall 
within the definition of "arms” in 8. 4,. 
Arms Act 1878, and that possession of 
such a weapon without a license is not.> 
an offence under 8 19 (f). It is unneces- 
sary for us to criticise the reasoning iiK 
that case because another Full Bench of. 
the Madras High Court has definitely 
held that the decision in Queen v. Sid^ 
dappa (l), is not correct observing that 
the question is not so much whether the- 
particular weapon is serviceable as a fire^ 
arm but whether it has lost its specific, 
character and has so ceased to be a fir&r 
arm see Empress v. Jayarami 
Beddi (2). It appears to us that it. 
cannot be said that the articles founds 
had so changed their original character 
as to how ceased to be parts of a fire 
arm. They were all parts of the same 
revolver and there is nothing to suggest 
that they could not be assembled to- 
gether either with or without other parts 
in such a way as to be capable of being 
used as a fire arm. In the circumstances, 
we think that the accused has been! 
rightly convicted and we discharge the 
Buie. 

K.S. Buie discharged. 

1. (1883) 6 Mad 60— 1 WeiV657”(FB). 

2. (1898) 21 Mad 860=1 Weir 659 (FB). 

A. I. R. 1933 Calcutta 495 (2) 

Guha and Bartley. .TJ. 

Brojendra Nath Ohose — Appellant. 

V. 

Satish Chandra Das and others — Res- 
pondents. 

Appeal No. 74 of 1931, Decided ois. 
22nd July 1932, against order of Diet.. 
Judge, Dacca, D/- 5th September 1930.^ 
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4: Provincial Iniolvency Act (1920), S. 38— 
Proposal for composition scheme. 

A proposal for a composition scheme can only 
he submitted after an order of adjudication has 
been made. Hence 'a composition scheme Hied 
before the order of (adjudication cannot be put 
into operation after the order of adjudication is 
.passed. [P 49G G 1, 2] 

ff, I), Bose and IIeme7idra Narain 
Bhaitacharji—ior: Appellanfc. 

Amarendra Nath Bose and Phanindra 
Kumar Sanyal — for Eespondonts. 

Prokash Ghandra Pakrasi — for Eocei- 
ver. 

Guha, J. — This appeal is directed 
against an order passed by the learned 
District Judge of Dacca, in a proceeding 
under the Provincial Insolvency Act. It 
appears that two persons Satis Chandra 
Das and Subodh Chandra Das wore ad- 
judicated insolvents. Long before the 
order of adjudication was made, the deb- 
tors hied in Court, on 30th August 1928, a 
composition scheme, stating the terms 
of agreement with the creditors arrived 
at by them, and praying that the com. 
position scheme might be given effect to 
after the order of adjudication is passed. 
The scheme was ordered to be kept with 
the record and put up on the date fixed 
for hearing. The order of adjudication 
was passed on 20th September 1928, but 
no attention was given to the composi- 
tion scheme by auy of the parties con- 
•cerned, and no step was taken in regard 
to the same. The proceeding before the 
Oourt followed in the manner provided 
by law, on appointment of receivers in 
insolvency, without any reference to the 
composition scheme by any party. The 
insolvent prayed for final discharge on 
19th September 1929. Upon that, at- 
tempt was made by the creditors to 
agitate the matter of the composition 
scheme, filed on 30th August 1928, by 
way of revival of the same. The in- 
solvents filed their petition of objection 
on 28th July 1930, and applied for rejec- 
tion of the so-called composition scheme 
on various grounds. One of the grounds 
was that the scheme filed in Court and 
which the creditors wanted to be put 
into operation at such a late stage, was 
not entertainable under the law, inas- 
much as it was filed before the order of 
adjudication was made. The learned 
f'District Judge has given effect to the 
lobjection of the insolvents; and one of 
ithe creditors has appealed to this Court. 

^ On tho facts and in the circumstances 
ot the case before us, also in view of the 


1933 

clear provisions of the law contained in 
S. 38, Provincial Insolvency Act, 1920, 
there can be no doubt the order madej 
by the learned District Judge rejecting 
application of the creditors to put into 
operation the composition scheme filed 
in Court on 30th August 1928, is right. 
It may be pointed out that under the 
Provincial Insolvency Act 1907, S. 27, a; 
proposal for a composition scheme could 
bo submitted by the debtors either be- 
fore or after an order of adjudication. 
Under the present Act of 1920, a pro- 
posal can only be submitted 'after an 
order of adjudication has been made. 
Tho only point urged in support of the 
appeal by the learned counsel for the 
appellant that the learned District Judge 
in .the Court below was wrong in 
bolding that composition scheme could 
only be entertained after an order of 
adjudication, being decided against the 
appellant, this appeal must bo dismissed 
and we direct accordingly. Tho insol- 
vent respondents in tho appeal are en- 
titled to their costs. The ^ hearing fee in 
this appeal is assessed at three gold 
mohurs. 

Bartley, /.—I agree. 

K.S. Ap 2 '>eal dismissed. 
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Gcjha and Bautley, JJ. 

Khorshed Ali Bejyari and another — 
Plaintiffs— Appellants. 

v. 

Prohhat Ghandra Das — Defendant — 
Eospondent. 

Civil Appeal No. 87 of 1932, Decided 
on 15th July 1932, against order of 
District Judge, Dacca, 1)/- 17th Decem- 
ber 1'931. 

(a) Civil P. C. (1908), O. 41, R. 25 and 
S. 115— Order of remand under 0.41, R.':25 
— Appeal— Revision. 

An Order of remand under 0. 41, B. 25 is not 
appealaljlo, but the High Court can treat a 
memorandum of appeal as an application for 
revision and decide tho case on merits: A IK 
1927 Cal 642, Pel on. [V 497 0 2] 

(b) Civil P. C. (1908), O. 21, R. 7. Decree 
—Eseculion— Executing Court. 

A Court executing a decree in a proceeding 
for execution of the decree cannot consider who* 
ther the decree as it stands is defective or faulty. 

[P 497 C 2; P 498 C 1] 

(c) Decree— Eicecution— Decree for speci- 
fic performance of contract — Defendant to 
execute kobala by accepting balance of price 
from plaintiff within a certain period, in 
default Court to execute and regiiter kobala 
of sale on behalf of defendant on plaintiff ’• 
depositing balance amount -Default in first 
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pilTt of decree— Default by whom committed 
If immaterial and plaintiff can execute se- 
cond part of decree. 

In a decree for the specific performance of a 
contract of sale, i he defendant was directed to 
execute a kobala in favour of the plaintiff for 
the sale of the prdperties by accepting the bal- 
ance of the price from the plaintiffs within a 
month. In default the Court was to execute 
and register a kobala of sale of the plaint sche- 
dule properties on behalf of the defendant in 
execution of the decree on the plamtifl’s deposit- 
ing into Court the balance of the purchase 
money and requisite, stamp and registration foe. 
There was no payment of the balance amount 
nor WAR there any execution of the kobala within 
the time specified in ilio decree. 

Held'. thAt the question as to who committed 
the default was immAterical and that the plain- 
tiff was entitled to execute the decree as men- 
tioned ill the second pact of the decree by dopo- 
siling thn amount in Court and getting a sale 
executed and registered through the agenev of 
the Cou^ [LM97 C 1. 2 V 498 0 1] 

U pendra Kumar Boy ami Nani Gopal 
Das-^ior Appellants. 

Apurha Gharan Mukherji and Man^ 
matha Nath Das Oupta — for Eespon- 
-dent. 

Judgment . — This appeal has arisen 
out of an application under S. 47, Civil 
P. 0., raising objections to the execu- 
tion of a decree for specific performance 
of a ‘contract for sale, passed by the 
Munsif, Second Court Munshigunj, in 
the District of Dacca, on llth Septem- 
ber 1930, The operative part of the 
decree was in those terms: 

*‘Tho suit bo deorced oxparto with costs. The 
plaintiffs’ right to have tho contract for sale 
of tho pljiint schorl ulo properties for Rs. 801 
specifically enforced is hereby declared. Tbo 
dofondaiit is hereby directed to execute a kobala 
in favour of plaintiff 2, for the sale of the pro- 
perties by accepting tho balance of the price 
i. e., Rs. 661 from tho plaintiffs within a 
-month. In default tho Court will execute and 
jrogister a kobala of sale of the plaint schedule 
.properties on behalf of tho defendant in execu- 
'tion of the decree on the plaintiff’s depositing 
into Court the balance of the purchase money 
•aud requisite stamp and registration fee.” 

There was no payment of tho amount 
of Bs. 651, nor was there any execution 
of the kobala within the time specified 
in the decree. The plaintiffs however 
japplied on 24th June 1931, for execu- 
-tion ot the decree, praying for exeou- 
|tion and registration of a kobala in tho 
imanner provided by the deoree on de- 
fault by parties in the matter of pay- 
ment and execution and registratipn 
within the time mentioned in the de- 
cree. The main ground of objection to 
the execution applied for by the ^ plain- 
tiffs, was that there was default in the 
1933 0/63 & 64 
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matter of the plaintiffs carrying oat the 
direction contained in the deoree, and 
the deoree could not therefore * be al- 
lowed to be executed in the manner in 
which the plaintiffs prayed for execu- 
tion of the same. The objection so raised 
was overruled by the Munsif. On ap- 
peal, the learned District Judge of Dacca 
came to the decision that the real ques- 
tion for determination in the case — whC- 
ther the plaintiffs offered the balance 
of the purchase money within the time 
allowed by the decree ’—had not been 
dealt with by the Munsif, and the 
learned Judge therefore remanded the 
case to the Munsif, after setting aside 
the order dismissing the application 
under S. 47, Civil P. C. The plaintiffs 
appealed to this Court, against the order 
of remand passed by the learned Dis- 
trict Judge. At the hearing of ths ap- 
peal, before us, a preliminary objection 
as to the competenny of the appeal 
was raised on behalf of 4he respon- 
dent. It was urged that no appeal lay. 
to this dourt under B. 1, O. 43, Civil 
P. 0., which was the only provision 
of law for an appeal from an order of 
remand, inasmuch as in making the 
order, the lower appellate Court wasj 
purporting to act under 0. 41, B. 25, 
and not under O. 41, B, 23 of the 
Code. The contention may be accepted 
as sound: sea decision of this Court in 
the case of Jagathari Saha v. Medim 
Mohan Burdhan (1); but it is open tc 
us to treat the memorandum of appeal 
to this Court, as an application for revi- 
sion andigive the plaintiffsdecree-holdersj 
the relief they are entitled to. We pro- 
ceed therefore to consider the merits of 
the case before us. 

Begard being had to the second part 
of the decree sought to be executed, the 
plaintiffs were entitled to have specific 
performance of contract for sale in the| 
manner indicated. On the plaintiff8| 
depositing the amount of Bs. 651, the] 
balance of tbq purchase money and re- 
quisite stamp and registration fee, the 
Court is to execute aad register •a kobala 
of sale, and no question of default, so 
far as the direction contained "in the 
first part of the decree was oonoerned, 
could arise for consideration. The de- 
cree as it stands may be considered toj 
be defective and faulty, so far as thej 
s econd part of it is oonoerned but that! 
1. A I B 1937 Cal 6i3=l0l 1 0 429^ 
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is not a matter which could be taken 
into account by the Court executing the 
decree in a proceeding for execution of 
the decree. The plaintiffs decree holders, 
upon the terms of the decree as it 
atands, had the right to deposit the 
balance of the purchase money and re- 
Iquisite stamp and registration -fee, and 
get a conveyance executed and regis- 
jtered through the agency of the Court. 
;The only limitation imposed upon the 
jdeoree-holders in this behalf was the 
one under the law, prescribing the time 
within which the decree must be put 
into execution. The steps necessary for 
the purpose of executing the decree and 
getting the conveyance executed, hav- 
ing been taken within the period of 
limitation provided for execution of a 
decree, there is no bar under the 
or under the terms of the decree sought 
to be executed, to the direction con- 
tained in the second part of the decree 
being given effect to. 

In the above view of the case, the 
order of remand made by the learned 
District Judge cannot possibly be sup- 
ported, and it must bo set aside. In 
the result therefore the appeal is hold 
to be incompetent, and it is dismissed. 
Wo set aside the order of remand passed 
by the Court of appeal below, and res- 
tore the order passed by the Munsif, 
dismissing the application of the defen- 
dant judgraont-dobtor, under S. 47, Civil 
P. 0., in the exercise of our revisional 
jurisdiction. The parties are to bear 
thoir own costs in tins Court and in the 
Court of appeal below. The order as to 
costs made by the Munsif stands. 

K.S. Order accordingly, 

A. I. R. 1933 Calcutta 498 

Mukerji, J. 

Maiyarjan Bibi and anotliei — Plain, 
tiffs — Appellants. 

v. * 

AbdMf Shek — Defendant — Respondent, 
Appeal No. 983 of 1930,» Decided on 
11th July 1932, against appellate decree 
of Sub-Judge, First Court, Faridpur, D/. 
30th November 1929. 

(a) Civil P. C. (Id08), O. 22, R. 3- Death 
of plaintiff pending suit— Order substituting 
two persons as heirs— Subsequent discovery 
of other heirs by Court — Suit does not abate. 

Where on the death of the plaintiff, the Court 
orders the sabstitation of two persona aa heirs of 
the deceased but finds aubaeguently that there 
are two other heirs of the deceased and the oniis- 


. Abdul Bhbe (Makerji, J.) 1930 

sion is bona fide, the suit does not abate as ,a 
whole but they also can be substituted : AIR 
1929 Cal 26, J£xpl and Dist. ; 2d Mad 125,. 
Bel on. . [P 500 0 1]. 

(b) Civil P. C. (1908), O. 22, R. 3-Order 
allowing substitution or setting aside abate- 
ment passed cannot be questioned in appeal 
from decree — Civil P. C. (1908), S. 105. 

It is well settled so far as the Calcutta High 
Court is concerned that an order allowing a. 
substitution or setting aside an abatement passed 
by a trial Court cannot be questioned in an ap- 
peal from a decree in view of ths provisions of 
S. 106. LP 600 0 21 

(c) Possessory suit— Suit for khas posses- 
sion — Death of plaintiff and substitution of 
two persons as heirs — Court subsequently 
finding that other heirs are not on record- 
— Duty of Court. 

Where in a suit for khas possession, the plain- 
tiff dies and two persons are substituted in his 
place as heirs but the Court subsequently finds 
that the prayer foe kbiis possession is not main- 
tainablo by reason of the fact that all the persons 
who should have joined as plaiutills in the suit 
are not on record, the Court is at liberty to make 
proper orders enabling some of those parties who 
may in the circumstances bo entitled to claim 
joint possession with the defendant to amend 
their plaint and proceed with tho suit there- 
after. Whether there are several plaintiffs or 
only one piaintifi is immaterial : AIR 1929 Cal 
619, Foil. [P 501 0 Ij 

Bansorilal Sarkar — for Appellants. 

Surajit Chandra Lahari — for llespou- 
dent. 

Judgment. — This is an appeal by the 
plaintiit's from a suit which they had 
instituted for recovery of khas posios- 
sion or in tho alternative recovery ol 
possession jointly with defendant 1. 
There was orii^inally a prayer for Vvasi- 
lat but tli 0 samo was withdrawn with 
liberty to institute a fresh suit for the 
purpose. Tho suit was originally insti- 
tuted by one Kedari Mondal. Ho died 
during the pendency of tiie suit and upon 
thalf his widow and his daughter applied 
to be substituted in his place. An order 
was made for such substitution and the 
suit proceeded with these two persons as 
the plaintiffs. Afterwards as appears 
from tho judgment of the learned Mun- 
sif, the defendant preferred an objection 
on the ground that Kedari had leU two 
other heirs, one of the name of Samir 
and the other of the name of Felu, they 
being cousins of Kedari and were real, 
duaries under the Mahomedan law. Tho 
Munaif dealt with this objection in these 
words : 

** Admittedly Kedari left no son. Then ac- 
cording to Mahomedan law the widow gets two* 
annas, the daughter gets eight annas and the 
residue goes to Samir and Felu, if they he oou 
sins of Kedari. But this omission to make Sami 
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and Fein parties does not vitiate the suit. The 
plaintiffs, the widow and daughter claimed the 
entire four annas of Kedari. If by law they 
cannot get it then they can claim their ten 
annas.’* 

On the merits, the Munsif found that 
Samir and Felu were really cousins of 
Kedari and that the plaintiffs could at 
best get a- 10 annas share and no more. 
As regards the other qnestion that arose 
on the merits the learned Munsif held 
that the purchase alleged to have been 
made by Kedari on which the plaintiffs’ 
claim in the suit rested was not approved 
and that Kedari had no possession. The 
Munsif accordingly dismissed the suit. 
The plaintiffs, that is to say the widow 
and the daughter of Kedari, thereupon 
preferred an appeal. Before the Sub- 
ordinate Judge, at the hearing of the 
appeal tlTo respondents, that is to say, 
the defendants in the suit, took a pre- 
liminary objection to the effect that the 
appeal was incompetent as the suit had 
abated because of all the heirs of Kedari 
not having been made parties to the 
suit. The Subordinate Judge dealt with 
this matter as a preliminary point and 
on considering the evidence came to the 
same conclusion as the Munsif, namely, 
that Samir and Felu were also heirs of 
Kedari. Having come to this finding, 
the Subordinate Judge proceeded to hold 
that as all the heirs of Kedari were 
not substituted on tho record the whole 
suit had al^ated. lie relied upon a 
decision of this Court in the case of 
Fajor Bami v. lioliim Jhix Bhuiya (l). 
Lt appears also tliat at tho hearing of 
One appeal the pleader for the plaintiffs 
tded a petition asking tliat tho plaintiffs 
might bo alio\.vod to bring Felu and 
Samir ou the record if they were found 
to be the heirs of Kedari. The learned 
vSubordinate Judge, however, held that 
the whole suit bad already abated even 
v/hen the suit was pending in the trial 
Court and that those persons could not 
ha legally made parties at the stage at 
^^hUch that application was made. In 
tins view of the case, the learned Sub- 
ordinate Judge, without going into 
merits, dismissed the appeal holding 
iihat the suit had abated. 

Plaintiffs have then preferred this 
Booond appeal. In the appeal it has been 
urged on behalf of the plaintiffs that 
when the substitution had already been 
made by the trial Court th e qnestion 
1. A I b' 1929 Cal 26^116 1 0 ISl. 


before the Subordinate Judge was not 
really a question as to whether the suit 
had abated or not by reason off all the 
heirs of Kedari not having come forward 
to apply to be substituted in bi£( place, 
but that the real question was 'Whether 
the two heirs of Kedari, namely, the 
widow and the daughter who had been 
substituted in the place of Kedari were 
entitled to proceed with the appeal, that 
is to say, with the prayer which they 
had made, in the plainii. It baa been 
argued further that although in such a 
state of things the prayer for khas pos^ 
session was not malnliainable yet in view 
of the fact that the sharers of these Jkwo 
persons were not disputed it should have 
been held that they were entitled tb go 
on with the suit and the appeal in so 
far as their claim for kh&s possession 
jointly with defendant 1 was concerned, 
which, as already stated, was one of the 
prayers in the plaint. • On behalf of tho 
respondent, however, reliance has been 
placed upon the decision in the case of 
Fajor Banu v. Bohim Bux Bhuiya (1), 
ui)un which the learned Subordinate 
Judge has relied and to which reference 
has already been made. The argument 
on behalf of the respondent is that an 
application by some of the heirs of a de- 
ceased appellant is not an application 
within the meaning of 0. 22, B. 3 of the 
Code, and that when such an application 
is made the Court should regard it as 
not a proper application under that rule, 
but shculcl, on landing that there are 
other heirs of the deceased appellants, 
reject tho said application as one not 
made in accordance with law. 

The argument is that inasmuch as in 
the present case it was only two of the 
heirs of Kedari who had made the ap- 
plication no order for substitution should 
have been made on it, but that the Court 
should have proceeded to deal with tho 
matter as if no application had been 
made for substitution within time and 
in that view of the matter should have 
dismissed the suit. Belianco for this 
position has been placed upon a number 
of oases to which 1 shall presently refer* 
The respondent as already stated strongly 
relies upon the following , passage in the 
decision of this Court in tho case of 
Fajor Banu v. Bohim Bux Bhuiya (1), 

“On behalf of the appellants It Is urged that 
O. 22, B. 8 does not apply beoattse an application 
for substitution wag duly made by the “legal 
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representative" of Abdul btajid within O. 22, 
K. 8. In our opinion, "legal representative" in 
O. 22, R. 3 means the legal roprosentativo or 
representatives of the deceased plain tifl, or all 
the representatives of whom the representative 
applying knew or ought to have known: (sea 
Qhamandi Lai v. Amir Begum (2), and 
Ilaidar Hussain v. Abdul Ahad (3).) It well 
may bo that if one or more of the legal ropreson- 
tativoB are unknown or all unwilling to join in 
the application under 0. 22, R. 3, different 
considerations will arise, and that a bona fide 
application by all the representatives who are 
willing to join in making the application will 
be a sufficient compliance with O. 22. R. 3: 
see Bhikaji Ham Chandra v. Bnrshottam (d), 
Musala Beddi v Ramnytfa (5) and Abdul Balia” 
man v, Shdhad-ud-din (6)." 

Now, it cannot be gainsaid that an 
application in order to bo a proper ap- 
plication in consequence of which no 
abatement would be possible must be 
one made by all the heirs of a deceased 
person. But if an application is made by 
some of the heirs and nothing is stated 
as to whether there are other heirs in 
existence or not or whether the other 
heirs if in existence had refused to join 
in the application or not, when an order 
for substitution has already been made 
on the application such an order cannot 
possibly merely for that reason be re- 
garded as an order made illegally or with- 
out jurisdiction upon the view that the 
application itself was one which did not 
come within the purview of O. 22, B. 3. 
It is quite open to a Court when an ap- 
plication for substitution is made and 
the Court finds that all the heirs of a 
deceased person have not come forward 
to apply to be substituted in his place 
to refuse to make an order for substitu- 
tion upon the ground that there are 
other heirs who ought to have joined in 
the application. Similarly, the Court 
would be perfectly justified in refusing 
0 make an order for substitution upon 
an application of this character if it 
finds that it was nob bona fide made or 
that other persons who ought to have 
been informed about or asked to join in 
be application were not so informed or 
.sked. * ' 

But I am not prepared to hold that if 
some of the hairs make such an applica- 
tion disputing the right of other persons 
to claim as heirs and proceed to maintain 

Y (l^rfdTir211=s(l894) AWN 22. 
f. (1908) 80 All 117=^6 A L7 62-(1908) AWN 

41. 

4 . (1683) 10 Bom 220. 
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that application by taking up the position 
that the other persons are not heirs, the 
Court as soon as it finds that the appli- 
cants are not the^ entire body of heirs is 
precluded from making an order for sub- 
stitution in their favour and cannot sub- 
stitute them reserving of course for its 
consideration the question as to whether 
such persons should be permitted to 
maintain the proceedings in the place of 
the dead person. 

It has been argued on behalf of the 
respondent that it is necessary in order 
to maintain that application as a proper 
one that it should bo distinctly stated 
that the other beirs had been informed 
and they had refused to join. 1 do not 
think that there is any sound reason at 
the back of any such proposition,' if it is 
to be regarded as a proposibiorf of uni- 
versal application. It cannot be laid 
down that in all cases it is the duty of 
the applicants who find it to their con- 
venience to coma forward and apply to 
be substituted to go and beg of other 
persons who may not be willing to come 
forward and join with thorn. The whole 
question therefore is whether the per- 
sons who have boon .ssubstituted are per- 
sons who are competent to maintain the 
appeal and the suit. It may well be 
pointed out that so far as this Court is 
concerned it is well settled that an order 
allowing a substitution or setting aside 
an abatement passed by a trial Court 
cannot be questioned in an appeal from 
a decree in view of the provisions of 
S, 105, Civil P. C., and the trial Court 
having already made an order for substi- 
tution in favour of the appellants it was 
not open to the appellate Court to hold 
that such substitution was wrongly 
made. My attention has also been drawn 
to certain other cases amongst which 
I consider it necessary to refer to one 
and that is the case of Musala Reddi v. 
Bamayya (5). In the decision of the 
learned Judge in that case will be found 
reference to several other oases and the 
whole principle has been discussed. 

But it will be seen also that the 
learned Judges in that case expressed the 
view that where an application had been 
made by some of the heirs not joining 
with them the other heirsowing to their 
unwillingness to join with them or for 
some other reason but in consequence of 
a bona fide belief that it was unneces- 
sary for them to make a joint applioa- 
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tiqn on behalf of all, the mere fact that 
all the heirs had not joined would not 
make the application one not entertain, 
able under the Code for the purpose of 
substitution. It is quite true that in 
the present case it has been found as a 
fact that the persons who have been left 
out were really two of the heirs of the 
deceased plaintiff. But their right as 
such heirs was disputed and nothing can 
be found which it could be said that they 
did not entertain the bona fide belief in 
their mind that the' other persons had 
no right to come in and join with them 
as plaintiffs in place of the deceased 
plaintiff. I am of opinion therefore that 
the learned Subordinate Judge, in hold- 
ing that the suit had abated notwith- 
standing 'that the order for substitution 
had boer» made by the trial Court in 
favour of the present appellant, had not 
taken the correct view of the law or of 
the circumstances of the case. In my 
opinion, the real question for considera- 
tion of the learned Subordinate Judge 
was whether it was open to the plaintiffs 
who were the appellants before him and 
who had substituted themselves in the 
place of the deceased plaintiff to proceed 
with the appeal, that is to say, with the 
prayers contained in their plaint in the 
suit and if so, to what extent. 

Now, from a decision of this Court in 
the case of llari Gharan Moulik v. Kali 
Pada ChaJerabarti (7), it would appear 
that in the circumstances such as these 
whore the prayers for khas possession is 
not maintainable by reason of the fact 
that all the persons who should have 
Ijoined as plaintiffs in the suit were not 
,on the record, the Court is at liberty to 
make proper orders enabling some of 
those parties who may in the circum- 
jstances be entitled to claim joint posses- 
sion with the defendant to amend their 
plaint and proceed with the suit there- 
after. It has been argued on behalf of the 
respondent that that case is distinguish, 
able because of the fact that in the pre- 
sent case there was only one plaintiff 
and an application for substitution was 
made on his death by some only of his 
heirs whereas in the case aforesaid thei^e 
were several plaintiffs some of whom had 
died and in their place no substitution 
bad been made. I do not think there 
can be any such distinction on principle. 
The case just oited in my opinion should 
'7. AIR 1929 Oal I G 814=56 Oal 6227 


be regarded as affording a true guide for 
the Court in so far as the present case ie 
concerned. Following the decision in 
that case the order that I propose to 
make is to set aside the decree from 
which the present appeal has been pre- 
' ferred and send the case back to the 
Court of the learned Subordinate Judge 
in order that he may allow the appel- 
lants before him to amend their plaint, 
by striking out therefrom such of the 
prayers as are not maintainable at their 
instance and in the absence of the other 
heirs of Eedari, and then to allow them 
to proceed with the appeal in so far as 
the remaining prayers are concerned. 
The learned Subordinate Judge will deal 
with the meriiis of the case and oonsider 
and deal, with all other questions that 
will arise in connexion with the suit 
and the appeal before him. So far as 
the costs of this appeal are concerned, I 
make no order. 

Leave to appeal under S. 15, Letters 
Patent, has been asked for. But I do 
not think that it is a fit case in which 
such leave should be granted. 

K S. Order accordingly » 
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M. C. Ghose, J. 

Gouri Sankar Bam Kumar — Plaintiffs 
— Petitioners. 

v. 

Sashi Bhusan Das Bairagya — Defen- 
dant — Opposite Party. 

Civil Eule No. 885 of 1932, Decided 
on 9th December 1932, from order of 
First Munsif, Kutwa (Burdwan), D/- 
16th May 1932. 

Provincial Small Cause Courts Act 
(1887), S. 25 — Omission to consider material 
evidence or evident mistake in appreciation 
of evidence causing substantial injustice 
justify revision. 

Tbo wording of S. 25 allows High Court to 
interfere where by reason of omission to consider 
inatcri.al evidence or where by evident mistake 
in the appreoiation of evidence substantial in- 
justice has been done to the party. LT' G 2j 
Hari Gharan Oanguly and Ind%, Pro^ 
hash Chatter ji-- tor Petitioners. 

Jatindra Nath Sanyal — for Opposite 
Party. 

Judgment, — This is an application 
under S. 25, Provincial Small Cause 
Court Act, by the plaintiff whose claim 
for a sum of Rs. 20 odd for goods sup- 
plied together with interest of Rs. 11 odd 
has been dismissed by the Court below. 
The plaintiff's case was that the def6n-« 
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dani: Sashi Bhusaa Das Bairagya in- 
troduced hia son Bobati to the plain- 
tiff’s firm and asked them to supply 
goods on credit to the said son Bebati, 
that thereupon the plaintiff supplied 
biris to the son Bebati for a largo sum. 
At the end a sum of Bs. 20 odd was the 
balance outstanding. As no payment 
was made the suit was instituted against 
the defendant. The defence was that he 
did not stand surety for his son Bebati. 
that Bebati took the biris for himself 
and the defendant was not responsible 
for the debts of Bebati. The Court ac- 
cepted the defence view and dismissed 
the suit. 

In this Court is urged that the learned 
Court below committed a material error 
in the appreciation of the evidence that 
the P. W. 2, Bejan Behari Dutta, gave 
evidence that the defendant himself p^iid 
Bs. 10 to him on account of the balancd 
outstanding against Bebati. The amount 
was entered in the account book which 
was signed by the defendant. It is urged 
that this important piece of documentary 
evidence was not at all considered by 
the Court below and by that omission of 
the Court the plaintiff has suffered 
grievous injustice not so much for the 
small sum in dispute, but because a slur 
that has been cast upon his reputation 
as an honest merchant. S. 25 lays down 
that the High Court for the purpose of 
satisfying itself that a decree or an order 
made in any case decided by a Court of 
Small Causes was in accordance with 
the law may call for the case and may 
pass such order as it thinks fit. In this 
case the question is whether the Court 
below made any error of law. The 
learned advocate for the petitioner has 
referred to many cases, notably the case 
of Nathuram Shivnarayan v. Dhularam 
Hariram (l), in which case it was de- 
cided that the Court had powers of inter- 
fering with the decision on questions of 
fact. The passage runs thus : , 

in regard to apprecialion of ovi* 
dence sMuld in general only be exercised when 
there appears to the Court to be a very clear case 
of misappreoiation which has resulted in' in- 
justice to a party and makes the decree one that 
cannot be regarded by a re visional Court as *ac- 
oording to law.' " 

The learned advocate for the opposite 
party has quoted various decisions where 
the Court refused to interfere. On ques- 
ti ons o f law it appears to me that t he 
1. AlH 11^1 Bom Bom 392:^69 1 C 26L 
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wording of 8. 25 allows this Court, Tto; 
interfere where by reason of omission to; 
consider material evidence or where by 
evident mistake in the appreciation of 
evidence substantial, in justice has been 
done to the party. Bearing the above 
principle in mind it is to be considered 
whether in this case there has been sub- 
stantial injustice. It is true that the 
entry Ex. 3 was proved of the plaintiff's 
side as being written by the defendant. 
The defendant however totally denied 
the allegation that he had paid Bs. 10. 
Unfortunately no question was asked as 
to his signature in Ex. 3. But the 
manner of his evidence does not leave 
any doubt that ho probably would have 
denied the signature. The plaintiff sup- 
plied goods to Bebati and not to his 
father, the defendant; but the Luit was 
instituted only against the deiondant 
and not also against his son. On ac- 
count of this the plaintiffs' firm stand 
to lose the amount claimed in the suit. 
In my opinion the failure in this rule 
does not cast any slur upon the plain- 
tiff's firm as merchants. In the result 
I am of opinion that there is no sufficient 
ground for interference in this matter. 
The rule is discharged. The parties will 
bear their own costs in this Court. 

v.v. Revision rejected, 
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Lort-Williams, J. 

Amulyacharan Aftf7-a -"Plaintiff. 

V. 

Prakashchandra Mitra and another — 
Defendants. 

Application No. 766 of 1918, Decided 
on 23rd November 1932. 

❖ Partition — Improvements to joint pro- 
perty, by one co-owner creates equity in 
favour of co-owner making improvements 
which is met hy allotment of improved share 
— Where partition by metes and hounds is 
impossible compensation in money is due for 
enhancement in value by reaaon of the im- 
provements — Inquiry must be by Court — Co- 
sharers. 

Where money is spent on improvements of tbo 
joint property by a co-owner, an equity is 
created in hia favour which is recognized in case 
the property is partitioned, by allotting to him, 
wherever this can be done fairly, the portion on 
which the improvements were made. In a case 
where it is possible to divide a house by metes and 
bounds, and it is contended by one of the parties 
that he has spent money upon improvements or 
addition, it is not lawful to direct that the other 
parties should make compensation In money to 
the party mfting the improvements, in order to 
equi&ise the burden. Where a partition of the 
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|)roperty by mates ati4 bounds is impossible and 
it is directed to be sold, the Court and not any 
officer should first inquire if the improvements 
Tvere made, their present value and if there v^as 
-any agreement between the parties regarding 
the expenditure for thq improvements. Where 
it is found that the total price of the joint pro- 
perty has been enhanced by any sum on account 
of the improvoment^f then that sum ought to be 
deducted from the sale proceeds and reserved 
for the QO'Owner making the improvements be- 
iore dividing the sale proceeds between tho parties. 

[r 603 C 2 ;P 601 C 1] 

*S. C. Ghosh — for PJaintifif. 

S. N, Banerjee (Sr.), M, N, Duit and 
S. N. Banerjee (Jr .) — for Defendants. 

Judgment , — In this case there was a 
preliminary decree for partition made 
on ‘29th July 1921, in which the shares 
of tho parties were declared in certain 
premises No. 18, Shampukur Street, Cal- 
cutta, tjRid it was ordered that a parti- 
tion be made of the said premises into 
eight equal parts or shares, and the 
commissioners was ordered, if he found 
that tho premises could be conveniently 
and reasonably partitioned by metes 
and bounds, to make such division, with 
power to him to award ooraponaation 
in money by way of oqual’zing the 
partition. It was further ordered that, 
in the event of the commissioner finding 
that tho premises could not be con- 
veniently and reasonably partitioned 
by metes and bounds, he was to report 
to the Court. It was further ordered 
that the expenses of tho commission of 
partition were to ho borne by the parties 
in proportion to the value of their res- 
pective shares. In the plaint, it was 
tblleged that tlie plaintiff had made cer- 
iain improvements and additions to 
these premises, and that it had been 
c.greed between the parties that the 
cosJs of such improvements should be 
t>orne partly by the defendants. 

The commissioner heard evidence, and 
tho defendants tried hard to prove that 
it would bo convenient and reasonable 
to partition this house by metes and 
bounds : but tho commissioner even- 
tually came to the conclusion that it 
would bo impossible to divide the pre- 
mises in any manner which would be 
convenient to the parties and this find- 
ing he has reported to the Court. -The 
plaintiff now asks that the premises may 
be sold, and that the sale proceeds may 
be divided between the parties, but he 
contends that from the total price to be 
deceived for the premises there ought 


first to be deducted the present value of 
the said improvements. He conteuds 
that a sum of Bs. 5,000 was expended hf 
the plaintiff's predecessors for improve- 
ments and additions to the premises and 
that their present value is Bs. 2,805. 
His contention is based upon the argu- 
ment that the price, which may be 
obtained for the premises, will be en- 
hanced to the extent of the present 
value of the improvements, and therefore 
that this amount ought to be deducted 
from the price obtained, before a divi- 
sion is made between the parties' He 
further contends *thatv the whole of 
the expenses before 4he commissioner 
were caused by the ' contentions of the 
defendants which have failed, these 
costs ought not to be taken out of the 
corpus of the estate. It is contended 
by the defendant that this question of 
the improvements cannot now be enn- 
siderod, that such matters must be con- 
sidered at the time whehthe’ preliminary 
decree is made, and must be provided 
for in the decree, and directions given to 
the commissioner to take such improve- 
ments into consifieration. 

I have no doubt that that argument 
is correct in a case whore partition by 
metes and bounds has been directed, 
and the shares declared, and that parti- 
tion has been made. Further, I am ofl 
opinion that in a case where it is pos- 
sible to divide a house by metes and 
bounds, and it is contended by one ofj 
the parties that ho has spent money 
upon improvements or additions, it isi 
not lawful to direct that the other par-| 
ties should make compensation in money 
to the party making the improvements,! 
in order to equalise the burden. It is' 
true that an equity has been created in 
favour of the party who has made the| 
improvements, but in such a case, the! 
only way to recognize his equity is for* 
the commissioner, if this be possible to 
allot to him that portion of the premises 
upon which the improvements ahd ad- 
ditions have been made. If that cannot 
fairly be done, then the party making 
tho improvements must lose the value 
of his equity. 

No such difficulty arises in a 'case such 
as this, where it has been found im- 
possible to divide the premises by motes 
and bounds. Nor do I think that this 
question of the improvements has yet 
been considered by the Court in tbe« 



504 Calcutta Md. Fazlol Eabim v. Ahmad Mahammad (0. C. Gbose, J.) 1933 


light; of the position wbioh has now 
arisen. It may have been, and probably 
was ooDsideied, in anticipation of the 
commissioner being able to divide the 
property by metes and bounds. As I 
understand the decree, if the commis- 
sioner found that it was impossible to 
make such a division, then he ^^as di- 
rected to report that matter to the Court, 
and the Court could then deal with the 
matter again and from a new standpoint, 
except that the shares have already been 
declared, and that declaration cannot be 
interfered with. If it can be shown that 
jthe price which may be obtained for 
these premises has not been increased 
by the amount of the present value of 
the improvements, or by any amount in 
respect of the improvements, then the 
total received will have to be divided 
according to the shares already declared. 
If, on the other hand, it can be shown 
that the total price to be received has 
|been enhanced by the money expended 
(upon the improvements, then that sum 
nust first be deducted, before the value 
3f the premises so far as the other par- 
lies are concerned, can be ascertained. 
[ agree with the contention of the de- 
fendant, that the questions whether such 
improvements were made at all, as to 
their present value, and as to whether 
any agreement w^as come to between the 
parties, or whether the defendants ao. 
quiesced in the making of such improve- 
ments in such a way that they are 
bound by acquiescence, are all points 
which ought to be decided in the first 
place by the Court, and ought not to be 
referred to the commissioner, or to any 
officer of the Court to ascertain. 

Before therefore I can finally deal 
with this matter, I most hear, if it be 
necessary, evidence on these points. 
This motion therefore will be adjourned 
to Wednesday fortnight to hear this 
evidence, unless the parties can agree 
about these facts, in which ./case no 
further^inquiry may be necessary, and 
the case may be mentioned to me again. 
The costs referred to in the plaint are 
clearly costs of the commission and are 
provided for in the preliminary decree. 

v.v. Order accordingly^ 
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0. 0. Ghose and Mitteb, JJ. 

Mahammad Fazlul Karim — Appel- 
lant. 

V. 

Ahmad Mahammad Paruh — Bes- 
pondent 

Appeal No. 78 of 1982, Decided on 
22nd August 1932, against original order 
of Panckridge, J., in E. S. No. 3 of 1927. 

(alCalcuttaHigh CourtRules j^Original Side), 
Ch. 27, R. 21 — Reserved price can be 
dispensed with. 

The necossity for fir'liering to the reserved 
price might be diRpeiiscd with. The primary ob- 
ject of these rules is to see that the decree-holder 
is enabled to enjoy the fruits of his decree and 
that ho should do eo as onrly as x^ossiblo. The 
Judge need not look into the surveyor's report 
or the rosorved price or hear the Registrar faeforo^ 
coming to a decision of bis own. What is done- 
by the Registrar subsequent to the fiiAil decree 
is done by him as a ministerial oflicer of the 
Cburt charged with the duty of carrying out the 
orders of the Court. The Registrar is not exer- 
cising judicial powers. Ho is not oven sitting iir 
a quasi judicial capacity [P 505 C 2; P 5C6 0 1} 

(b) Letters Patent (Calcutta), Cl. 15 — Ap- 
peal — Final decree for mortgage — Order to^ 
sell without reserve, is not appealable. 

An appeal against an order, directing that the 
Registrar might beat liberty to sell the mortgaged 
properties witboub reserve, is not competent. 
Taking a step in carrying out the directions 
contained in the final decree and in trying to 
bring the properties to a speedy sale is not 
determining rights of parties : 8 Jt. L, li. dSS; 43' 
Cal. 157, KxyA. [L» 604 C 2 ; P 6CC 0 1,2] 

H. D, Bose, S. C, Mi tier and D. 
Ohosc — for Appellant. 

S, N. Baiicrjee and K. Basn-^lor Kes- 
pondent. 

C. C. Ghose, J, — This is an appeal 
against an order made by iny learned 
brother Panckridgo, .1., on 2l8t July 
1932, by wliich he directed that the Be>: 
gistrar might be at liberty to sell thej 
mortgaged properties without reserve inj 
the circumstances which had happened.! 
The facts involved in this appeal, shortly 
stated, are as follows : The plaintiff 
obtained a mortgage decree on 14th 
July 1927, and the decree directed thah 
the Registrar should take the usual ac- 
counts on the footing of the mortgage. 
The Registrar did take the accounts and 
reported that a sum of one lakh seventy, 
seven thousand odd hundred rupees 
would be due and owing to the plaintiff 
mortgagee on 7th August 1928. There- 
after the final decree was passed and 
that would be found on pp. 45 and 46 of 
the paper book. In the final decree- 
there was inserted a provision, as is 
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usually done in the Original Side, that 
the Kegistrar should fix a reserved price 
on the mortgaged properties before the 
sale was held by him. The Begistrar, 
pursuant to the directions contained in 
the final decree, called a meeting of the 
parties and settled the sale proclama- 
tion in the presence of the parties. 
Thereafter, on 23rd March 1932, the 
mortgaged properties were put up to sale 
and the reserved price not having been 
reached the sale was adjourned to some 
date in May 1932. The date of the next 
sale was 20th May 1932, and on that 
occasion even the reserved price was not 
reached. The two sales hereinbefore 
referred to having been abortive, the 
plaintiiT took out a Master’s summons 
on 8th day of July 1932, for an order 
that “tJve necessity of fixing a reserved 
price at the sale to be held on 22nd day 
of July 1932*’, (that was the date fixed 
by the Registrar for the third sale), 
**be dispensed with and for an order 
that the Registrar do pay to Messrs. 
Khaitan Si Go.” a certain sum pursuant 
to a certain order. That application 
stood over from time to time at the re- 
quest of the present appellant and was 
not finally disposed of by Paiickridge, J., 
till 2l8t July 1932. There is no judg- 
ment in the case, hut tlie minutes are 
printed on p. 36 of the paper book and 
it appears that the Court was of opinion 
that, on the plaintiff undertaking to 
commence the bid at the highest figure 
arrived at, at the last sale, namely, 
Es. 1,90,000, the necessity for fixing a 
reserved price at the sale to be held on 
22ud July, 1932 should be dispensed 
with. There wore certain other direc- 
tions about payment of a certain sum of 
money to Messrs. Khaitan Si Co., but we 
are not concerned with the same. 

It is against this order that the pre- 
sent appeal has been filed and, although 
we have not had the advantage of hear- 
ing Mr. S. N. Banerjoo for the respon- 
dent, because we were of opinion that 
the case did not call for an answer from 
Mr. Banerjee, Mr. Banerjee has indi- 
cated to us that one of his points is 
that there is no appeal under the law 
against the order of Fanckridga, J., 
dated 2l9t July 1932. It is reasonably 
clear from the materials on the record, 
to which our attention has been oalled, 
that the learned Judge has done nothing 
which has not been done by a auccea- 


aion of Judges who have aat on the ori- 
ginal side and who have been and ar» 
thoroughly familiar with the practice^ 
which obtains there. It has often hap- 
pened that 'sales have become abortive^, 
and thereupon the Judge taking inter- 
locutory matters on the Original Side^ 
has given directions that, inasimioh as* 
the sales have become abortive, tba^ 
necessity for adhering to the reserved 
price might be dispensed with. As a. 
matter of fact, this is provided for by 
the rules on the Original Side : seo' 
pp. 329 to 332 of theOriginal SideBules. 
Therefore, there is not any particle of 
substance in Mr. Boae’s contention that 
the learned Judge has d<^e something 
which is in violation of the terms of the? 
final decree. Anyone turning to tha 
forms of final decrees as contained in the 
Appendix to the Civil Procedure Code 
will see at once that there is no mentioxa. 
of “reserved price” in the forms in the- 
Civil Procedure Code. It is only ac- 
cording to the rules which obtain ontha 
original side that the necessity of a re- 
served price arises ; and, as the sales^ 
take place on the footing of what ob- 
tains in the Chancery Division in Eng- 
land, the forms prevailing there have* 
been adopted and copied. But the pri- 
mary object of these rules is to see that 
the decree-holder is enabled to enjoy 
the fruits of his decree and that he 
should do so as early as possible. 

Now, when sales become abortive by 
reason of the paucity of bidders or foK 
reasons allied to the same, the rules con- 
template that the Judge’s attention: 
should be drawn and that the Judge, on a. 
full consideration of the matters involved 
in any application made to him, shouldT 
give directions either that the reserved^ 
price should be adhered to or that tha 
reserved price should bo dispensed witb:^ 
see in particular B. 21, Ch. 27, Origi- 
nal Side Buies. This is exactly what: 
Panckridge, J., has done and I am un- 
able to discover even the vestige of Sr 
complaint as regards what has been dona^ 
in this matter. Panckridge, J., has made- 
the order not only on looking into ther 
matters referred to in the plain- 
tiff 's ajpplication, but, after hearing the* 
parties fully, i. e., after hearing tha 
plaintiff and the defendant fully, and,, 
after giving due weight to the circum- 
stances which were responsible for tba 
two sales being abortive. In this staga 
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of the record on the merite the appel- 
lant has DO reasonable case to put 
forward. 

It is said however that Fanokridge, J., 
|OUght to have looked into the surveyor's 
report and to have looked into the re- 
served price and to have heard the Be- 
Igietrar* before coming to a decision of his 
own. I desire to point out that what 
has been done or what was done by the 
Registrar subsequent to the final decree 
was done by him as a ministerial officer 
of the Court charged with the duty of 
carrying out the orders of the Court. 
The Registrar was not exercising judi- 
cial powers. He was not even sitting 
in a quasi-judicial capacity. Therefore, 
his proceedings, on all dates subsequent 
•to the final decree, wore of a ministerial 
character and the learned Judge could 
not be expected to register the decrees 
of the Registrar or to abide by wbat the 
Registrar chose to say. It was entirely 
within his competence to send for the 
Registrar or not to send for the Regis- 
trar. It was within hia competence to 
look into the proceedings had before the 
Registrar or not to look into those pro- 
ceedings. It was open to him to look 
into the reserved price or not to look 
into the reserved price. It was open to 
him to say : 

"I will not look into tho reserved price with' 
•out looking into the circnrnstances which hap- 
pened and, when I flnd.that the two sales have 
hecooiQ abortive, and when I find that there is 
this large sum of money due to tho plaintiff 
•and that the decree is as old as 1927, 1 must take 
steps and steps of a speedy character to bring 
the mortgaged properties to sale and to wind up 
the litigations that have been going on.'* 

There is no force whatsoever in what 
Mr. Bose has urged that the Judge’s 
^rder was without jurisdiction. Now, I 
^ome to the last point, namely, whether 
'the appeal is a competent one or not. 
Mr. Bose has invoked the authority of 
Sir Richard Couch in the well-known 
-case ot Justices of the Pea^cforOalcuitav, 
Oriental Oas Go. (l). That case has often 
been the subject of debate and reference 
in later oases and, although the defini- 
tion given by Sir Richard Couch of the 
word '^judgment” in the case is not ex- 
jhaustive, I am quite certain that Mr. 
Bose cannot derive any comfort whatso- 
ever from Sir Richard Couch's judgment 
or the judgment of Sir Lancelot Sander- 
eon in the case of Mathura Sundari 

l. (1872) 6B LB 4a8»17 W B 864. 
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Dasi V. Haran Chandra Saha (2). Wo 
have got to look into the substance of 
the thing. Has tho learned Judge in 
this case said or done anything in deter- 
mining tho rights of the parties ? The 
rights of the parties had been already 
adjudicated upon by means of the pre- 
liminary decree or by means of the final 
decree. Wbat he has done is taking a, 
step in carrying out the directions con- 
tained in the final decree and in trying 
to bring the properties to a spepdy salo.j 
Nothing in tho nature of the fights of| 
the parties has been determined and, if| 
that is so, whether wo look into Sir' 
Richard Couch's judgment in the case of 
Jtistices of the Peace for Galciitta (l) or 
into Sir Lancelot Sanderson's judgment 
in Mathrira Sundari Dasi's case (2), there 
is not the smallest chance of *it over 
being held, so far as we are concerned, 
that the order made by Panckridge, J., 
in this case is an appealable order. One 
last observation may be made and it is 
this : nou only does it not come within 
the definition of “judgment" as used in 
Cl. 15, Letters Patent, bub it does not 
come within any of the numerous sub- 
rulos of R. 1, 0. 43, Civil P. 0. That is 
sufficient to dispose of tho matter and I 
would accordingly hold that tho ap- 
peal is incompetent and is not enter- 
tainable. In this view of the matter the 
appeal stands dismissed with costs. The 
application which stood adjourned till 
the hearing of the appeal must also be 
discharged with costs. 

Mitter, J. — I agree. 

V.V. Appea l dismissed, 

2. (1916) 43 Cal 167=34 10 631. 
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Mukerji, j. 

Nabjan Sardar — Defendant — Appel- 
lant. 

V. 

Neburali MoWa— Plaintiff — Respon- 
dent. 

Appeal No. 1970 of 1930, Decided on 
2nd December 1932, against appellate 
decree of 2nd Sub- Judge, 24-Pergana8, 
D/- 17th April 1930. 

Transfer of Property Act (1882), S. 10 — 
Leaie — Stipulation to pay chouth to lessor in 
case of transfer is valid—Right of treating 
transferee as trespasser enures not only to 
lessor but also to purebasor in rent enecu- 
tion saie-Civil P. C., S. 65. 

A stipulation in a lease that the transferee 
from the lessee whoever he tnaybe will .have to 
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a chouth to the lessor and if he does not pa^ 
it the transfer would .be invalid, is a valid cove- 
nant for the benefit of the lessor and is opera- 
tive. Buoh a restrictive covenant runs with the 
land and remains operative during the entire 
period of the lease and this right of treating the 
transferee as a trespasser enures not only to the 
lessor bub also to puchaaer of the holding at a 
rent execution sale: 19 Cal 774; AIR 1928 Cal 
4179 and 29 Cal 818, Bel on/, 86 Cdni&\ AIR 

1922 Cal 474 and AIR 1926 Cal 583, Dist. 

[P :07 0 2; P 608 C 1] 

Satindra Nath Mukherjee and Sara 
Krishna Paramanik — for Appellant. 

Narayan Krishna Kat — for Respon- 
dent. 

Judgment. — Three odd bighas of 
land which form the subject-matter of 
this suit formed part of a holding con- 
eisting of 7 bighas odd which was 
held by one Bata Bibi under the 
Bhowapip'oro Zamiudari Go. One of the 
terms of the leaso by which Bata Bihi's 
tenancy which was a mourashi mukar- 
rari one was created was as follows: 

‘ If you transfer the lands of this jama to 
anybody then Iho [nirebaser would Le hound to 
pay into my sarkar as mutation fee ono-foucth 
of tliQ amount which would be the fair price for 
the land at the time; if such fee is not paid the 
tiiinsfor will not ho valid.” 

Bata Bibi sold the land in suit to the 
appellant in 1920. The appellant did 
not pay the chouth. lii 1924 the land- 
lords sued Bata Bibi for rent of the en- 
tire tenancy for 1327 to 1330 B, S., ob- 
tained a decree and in execution of that 
decree put up the holding to sale at 
which the respondent purcliased it. In 

1923 the 'respondent, as plaintiH', com- 
menced this suit for ejecting the appel- 
lant. The suit was decreed by the trial 
Court and that decree has been affirmed 
by the Subordinate Judge on appeal. 
The respondent rested his case upon the 
clause in the lease referred to above, 
alleging that the chouth had not been 
paid by the appellant and so the appel- 
lant’s purchase was invalid. A number 
of decisions have been cited before me 
on behalf of the appellant in support of 
a contention that the stipulation it- 
self is invalid as a covenant in restraint 
of alienation and offending against the 
rule of perpetuity: Basaraiali Khan v. 
ManeruUa (l) was a case in which in a 
permanent lease the covenant was that 
the leasee 

“ shall not be able to dig pits or tanks or to 
transfer the land in any way without a letter 
<(from the lessor) to that effect,” 

And there was no right of re-entry re- 

X. 11909) 86 Cal 746-8 1 0 416. 


served. It was held that the covenant 
was not void, but the assignme&b ^was 
operative notwithstanding the oovtmant.. 
It was pointed out that In sueb a ease 
damages might bo awarded on that fdot- 
ing as was done in Williams v.EarUiQ), 
and that that was the view taken in 
Parameshri v. Vettappa (3). Another 
case is Swarna Kumar v. PrahladChan^ 
dra (4), in which in a permanent lease 
the stipulation was that the lessee would 
not be able to transfer in favour of a 
thid rparty without the lessor's permis- 
sion but that iu«the case of a transfer in 
favour of a cosharer of the lessor no such 
permission would be necessary. It was 
held that the stipulation was void as 
offending against the rule of perpetuity. 
A third case cited in Itajendra v. Mohes- 
lata, A. I. B. 1926 Gal. 533, in which in 
a permanent lease there was an abso- 
lute resbraint of transfer provided by a 
clause which run thus, 

“ you will have no tight to Bell your right in 
the land hold under the lease,” 
but there was no right of re-entry re- 
served. It was hold that the restriction! 
is inoperative. The cases referred to: 
above are all distinguishable because in 
the case before me there is no restric- 
tion as to transferv but the stipulation 
is that the transferee whoever ho may| 
be will have to pay a chouth and if he! 
does not pay it the transfer would be 
invalid. Such a covenant in a lease is a! 
valid covenant for the benefit of the' 
lessor and is in my opinion operative, 
The covenant in this case is in its essence 
similar to that in the case of Dmo- 
bandhu Boy v. T^. C. Ba7ierjee (5). Such 
a restrictive covenant runs with thel 
land and remains operative during the 
entire period of the lease: see Sarada 
Kripalala v. Bepin Chandra Pal (6.) The 
lessor could treat the purchaser as a 
trespasser and in fact did so by ignoring 
the appellant and suing Bata Bibi for 
the rent of the tenancy notwithstanding 
the transfer. The only question that 
remains to consider is whether the reei- 
pondent is entitled to treat the appel- 
lant in the same way. 

It cannot be denied that Bata Bibi 
would have been estopped from ques- 

“9. (iwsTs'Q 'B'i" S^4d»37 L"'JQ B 

231=19 L T 238. 

8. (1903) 26 Mad 167=12 M L J 189. 

4. AIB 1922 Oal 474=67 1 C 719. 

6. (1892) 19 Oal 774. 

6. AIR 1928 Gal 679=74 1 0 666. 
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tioning the validity of the traDsfer she 
had made in favour of the appellant. But 
the respondent as purchaser at the auc- 
tion-sale has in no sense acquired a 
derivative^itle from the judgment-debt- 
or to be bound by any such estoppel. 
His rights must be determined upon the 
terms of his own sale certificate. The 
sale certificate purported to convoy to 
him: 

the right, title and interest of the judg- 
meut'debtor Bata Bibi in the entire bolding in 
arrears." 

To construe these words one must 
find out not merely what the right, title 
and interest which the judgment-debtor 
actually had, but what was in fact put 
up to sale and sold. As has been point- 
ed out in the case of Ahhoy Kumar Soor 
V. Bejoy Chand Mahatap (7), the terms 
"right, title and interest of the debtor" 
as used in the sale certificate and order, 
must be construed with reference to the 
oiroumstances under which the sale took 
place as well as the proceedings leading 
|up to the sale. The respondent having 
made his purchase at a rent execution 
jsale is in my opinion entitled to treat 
the appellant as one with no title to re- 
jtnain on the land. The result is that in 
■my opiniou the view taken by the Courts 
below is correct. The appeal accord- 
'ingly must be dismissed with costs. 

R.K. Appeal dismissed, 

77(1902) 29 Cal 813. 
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Guha and M. 0. Ghosb, JJ. 

Pulin Chandra Plaintiff — Ap- 

pellant. 

v. 

Amin Miah Muza f far Ahmad and 
otfccrs'-Defendants— Respondents. 

Appeal No. 38i of 1931, Decided on 
8th July 1932, from appellate order of 
Addl. Dist. Judge, Noakhali, D/- 7th 
April 1931. 

(a) Limitation Act (1908), S. 6-^ppHca'* 
bility to proceedinga to obtain final decree 
in mortgage suit. 

, Section 6 can have no application in the case 
of proceedings to obtain a final decree in a mort- 
gage suit as such proceedings, are not proceedings 
in execution, but are proceedings in the suit for 
enforcement of the mortgage ; 89 All 682 and 
Alii 1022 All 383, Bel on. [P 60d 0 2] 

^ (b) Civil P. C. (1908), O. 32, R. 10-Suit 
on mortgage by next friend of minor — Pre- 
liminary decree— Death of next friend— No 
new next friend appointed — ^Application for 
passing of final decree by minor witbin three 
3 (ears of attaining majority but tbroe years 


after expiry of period of grace is in time— 
Civil P.C. (1908), 0.34, R. 5— Limitation 
Act (1908), Art. 181. 

Where the next friend of a minor brings a 
mortgage suit and dies after the preliminary 
decree and no new next friend is appointed, the* 
suit does not abate, and cannot be treated as 
having been dismissed. It'' is incumbent upon 
the Court to appoint a new next friend or to 
treat the suit as a pending one, till the minor 
plaintiff attains majority. Hence an application 
for passing a final decree by the minor within 
three years after attaining majority but throe 
years after the period of grace fixed in the pre- 
liminary decree is not barred by time : AIR 
1915 Mad 461. Bel on. [P 509 0 1] 

Chandra Sekhar Sen — for Appellant. 

Ouha, J, — This appeal is directed 
against the decision of the learned Addi- 
tional District Judge of Noakhali, afiirm- 
ing an order of the learned Subordinate 
Judge, Noakhali, passed on 17th March 
1930, in Suit No, 104 of 1917, dismissing, 
an application made by the appellant in 
this Court, for the passing o£ a final 
decree in the said suit for enforcement 
of a mortgage. The appellant was a 
minor at the time when the suit was 
instituted' and was represented in the 
suit by his father as his next friend for 
the purpose of the suit. The prelimi- 
nary decree in the suit was passed on Ist 
December 1917 ; and the period of grace 
expired on let June 1918. It appeara 
that the father representing the plaintiff 
in the suit, the appellant before us, died 
and no step was taken to get a next 
friend appointed. The appellant, with- 
in three years from the date of his at- 
taining majority, filed his application to 
the Court, on 30th November 1928,1929? 
for a final decree in the suit. The prim- 
ary Court, as mentioned above, dismissed 
the application on the ground that inas- 
much as the application was not one for 
execution, 8. 6, Lim. Act could not ex- 
tend the time ; that as the application 
was made more than three years after 
1st June 1916, when the right to apply 
accrued, the application must be held to 
be barred by limitation. The learned 
Additional District Judge on appeal ag- 
reed with the view taken by the primary 
Court and dismissed the appeal befora 
him. 

There can be no doubt that the Gourtsi 
below have rightly held that S. 6, Lim. 
Act, could have no application in the case 
before them : proceedings to obtain a{ 
final decree in a mortgage suit were not' 
proceedings in execution, but were pro-j 
ceedingsin the suit fox enforcement of the! 
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mortgage : see Bamji Lai v. Karan 
Singh (l) and Sital Singh v. Baijnath 
Prasad (2). In the case before ub» on 
the death of the next friend after the 
passing of the preliminary mortgage 
jdecree, there was no appointment of any 
next friend to represent the minor plain- 
tiff in the suit who attained majority on 
4th January 1929. On the facts and in 
the ciroufhstances of the case therefore 
regard being had to the provision con- 
tained in O. 32, R. 10, Civil P. G., the 
proceedings in the mortgage suit must be 
deemed to have remained in abeyance, 
as the position contemplated by law was 
the stay of proceedings in the suit, until 
the appointment of a next friend in the 
place of the next friend who was dead. 
The suit did not abate, and could not be 
jtreatec^ as having been dismissed. It 
was incumbent upon the Court to ap- 
point a new next friend or to treat the 
jsuit as a ponding one, till the minor 
plaintiff attained majority : see Venka^ 
testvara v. Ghewseri (3). In the above 
Iview of the case before us, the applica- 
tion that was filed by the appellant on 
30thNovember 1929, for a hnaldecree for 
sale, and which was governed by Art. 181, 
Sch. 1, Lim. Act, was within three years 
from the date when the right to apply 
accrued to him, on his attaining majority 
on 4th January 1929, up till which time 
the suit was to be deemed as a pending 
proceeding. 

In our judgment the decision arrived 
at by the Courts below, that the appli- 
-oation under O. 34, E. 5, Civil P. C., out 
of which this appeal has arisen, was 
barred by limitation is erroneous and 
unsustainable, and must be set aside, 
and we direct accordingly. In the re- 
sult this appeal is allowed, the orders 
passed by the Courts below are set aside, 
and the case is remitted to the Court of 
the Subordinate Judge, so that the appli- 
•cation made in that Court for the pass- 
ing of a final decree for sale, in Suit 
No. 104 of 1917, may be dealt with on 
the merits, in accordance with law. The 
record of the case shows that there can 
be no objection to a final decree being 
passed in favour of the appellant, now 
that the decision of the Courts below on 
the question of limitation is set aside. 

1, (1917) S9 All 682=^40 I 0 424. 

2. AIR 1922 All a88=s44 All 688=^:76 I 0 485, 

8. AIR 1915 Mad 461=^25 X 0 597.* 


Emperor (Rankin, 0. J.) CattatU 609 

The records of the case are to be returned 
without delay. 

M. 0. Ohoae, J . — I agree. - 

K.s. Appeal allowed^ 

1. R. 1933 Calcutta 509 . 

Rankin, C. J. and Costello, J. 

Chiitya Banjan Das and others — Ap- 
pellants. 

V, 

Empero ) — Opposite Party. 

Criminal Appeals Nos. 243, 270 and 
330 of 1932, Decided on 1st December 
1932. 

4 (a) Criminal P. C. (1898), S. 298 ~ Cau- 
tion against approver’s testimony being not 
sufficient for conviction in absence of in- 
dependent corroboratory evidence not given 
— Conviction set aside. 

Whoro it would soem asif tba jury had made 
up their minds to act upon the testimony of the 
approver oven iu cases where that testimony had 
not been supported by corroboration in the aense 
in which that requirement is intended by the 
rule which says that the evidence of an accom- 
plice is not to bo accepted unless there is corro- 
boration implicating aq;>articular 'accused person 
that corroboration being in itself of independent 
value, that is to say not tainted evidence, and 
whore the Judge had not added to this portion of 
the charge a statement to the effect that it 
would be very dangerous indeed to convict upon 
the approver's testimony alone and that the 
mention of the name in the confession is no cor- 
roboration such as is generally to be exacted by 
the jury in the evidence of an accomplice. 

Held-, there was misdirection and conviction 
was set aside. [P 510 C 2 ; P 611 C 1] 

(b) Criminal P. C. (1898), S. 298— Scope. 

When a Judge speaks of no other corroboration 
and the evidence to which he is referring is in 
law no corroboration at all, the matter is some- 
what on the border line whether there was in- 
sufficient direction. IP 511 0 1] 

^(c) Criminal P. C. (1898), S. 299 — Scope. 

The jury on a proper direction thinking fit to 
act on the evidence of the approver is commit- 
ting no illegality whatever and High Court has 
no right to interfere with it. [P 611 G 1] 

Snres Chandra Talukdar, Sailes Chan-> 
dra Talukdar, Madhu Sudan Duitt 
Pashupatinath Ghose and Sukumar De — 
for Appellants. 

Khundkar and / itendra Mohan Banerji 
— for the Crown. 

Bankin, C, J , — In this case, twelve 
persons were put upon their trial before 
the Assistanli Sessions Judge of Faridpur 
and a jury on various charges in con- 
nexion with a dacoiby alleged to have 
taken place on 26th-27th Melroh 1931. 
The prosecution case was that the com- 
plainant Nibaran Chandra Saha went to 
bathe in the river Brahmaputra leaving 
his married daughter Nanibala and soma^ 
other relatives at home; that on the 
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next day at about midnight several men 
broke open the door of the building 
of his house and entered the room in 
which Nanibala and her three children 
were sleeping with other persons; that 
they broke open an almirah that was in 
the room and took away various gold 
ornaments; that they were heard and 
the villagers began to arrive and that 
when Nibaran returned home on Satur- 
day he gave to the police a list of the 
missing articles. The case was one in 
which the evidence was all connected up 
by the evidence of the approver who 
seems to be a young man of good family 
and rather an exceptional person to be 
in a position of confessing in taking part 
in a dacoity. The result was that of 
the 12 people who were charged one was 
acquitted by the jury. Of the 11 who 
were convicted, one Jagabandhu has ndt 
appealed. He, it may be stated, was 
convicted largely on the strength of bis 
own confession. We have before us 
however three appeals by the remaining 
ten accused. In Appeal No. 243 the 
appellants are Ghittya Banjau Das, Sona 
Mia and Jainuddi; in Appeal No. 270, 
wo have Naha Eisore Banik and Madhu- 
Sudan Gope as appellants and, in Appeal 
No. 330 there are five appellants — one 
Bhuban Mohan Saha and one Eamesh 
Chandra Ghosh and three others whose 
cases will have to be dealt with together, 
namely, Mati Lai Dutta, Aswini Kumar 
Ear and Ainaddi. 

Mr. Talukdar in the first two appeals 
— and he has been followed by the 
learned advocate for the appellants in 
the third appeal — has made some com- 
monta as to the general direction of the 
Judge in his charge to the jury; but lam 
not impressed with the criticisms which 
have been made. It appears to me that 
the learned Judge has taken a good deal 
of pains in giving his charge to the jury 
and that there is nothing wrong in his 
exposition of the law. Indeed, he. has in 
some reepects gone at a great length 
into the law in detail and applied it to 
tiie facts of the case. Ue has after dis- 
cussing the law and discussing the facts 
taken up in his charge the evidence 
against the accused persons one by one; 
and, on a consideration of the evidence 
against them, I am of opinion that there 
was no misdirection or insufficient direc- 
tion in the charge which would entitle 
vtii in any way to istterfere with the oon- 
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viotion of Ghittya Banjan Das or Nabu 
Kisore Banik or Bhuban or Bam'esh^ 
The evidence against each of these per- 
sons is in such a state that it is impos- 
sible to say that the jury’s verdict could 
have been influenced by any of the sug- 
gestions or criticisms that have been 
made against the charge. As regards 
these persons, it is impossible, in my 
judgment, to interfere with their convic- 
tions and (ibeir appeals must bo dis- 
missed. The position however disclosed 
by the record is this: th&t it would seem 
as if the jury had made up their minds 
to act upon the testimony of the appro- 
ver even in cases where that testimony 
had not been supported by corroboration 
in the sense in which that requirement 
is intended by the rule which says that 
the evidence of an accomplice ii^not to| 
be accepted unless there is corroboration 
implicating a particular accused person;{ 
that corroboration being in itself of in- 
dependent value, that is to say, not 
tainted evidence. After telling the jury 
in a general manner all the relevant 
principles to be applied to the case, the 
learned Judge comes to set out at the 
end of his charge the condition of the 
evidence against each person. When he 
comes to Sona Mia and Jainuddi, he 
simply says this; 

“Tho only evidence against tlioso two persons 
is that of the .approver. £:}Oua Mia w.as named 
in the confossJou of the accused Jagabandhu.’* 

It is said by Mr. Talukdar that, in* 
these circumstances, he ought to have! 
added to this portion of tlie charge ai 
statement to tho ott'oet that it would bei 
very dangerous indeed to convict uponj 
the approver's testimony alone and that 
the mention of the nnmo in the confeS' 
sion Ol Jagabandhu is no corroboration 
such as is geuorally to bo exacted by the- 
jury in the evidence of an af.'complice. 
Again, we find tiiat when dealing with 
the case of Madhu Sudan Gope he tells 
the jury that the only evidence against 
him and Naha Eisore Banik is the evi- 
dence of the approver and of one wit. 
ness. It turns out that the one witness 
does corroborate the approver as regarda 
Naha but that witness does not corrobo- 
rate him as regards Madhu Sudan Gope 
at all; the learned kludge having made 
some little slip nob unnaturally betweeiL 
Madhu Sudan Gope and another of the 
accused, namely, Bhuban Mohan Saba. 
It appeare me therefore quite oleer 
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tbftt. the conviction as against Madhn 
Sudan Gope cannot stand and that his 
appeal should be allowed and be should 
be acquitted. I think however that as 
there was one witness to corroborate the 
approver as regards Naha, it is not pos-^ 
Bible to interfere with his conviction. 
As regards Bhuban and Bamesh, appel- 
lants in ^Appeal No. 330, the evidence 
against them seems to be considerable 
and I do not think that the learned 
Judge has given any misdirection or in- 
sufficient direction as regards them. But 
as regards Mati Lai Dutta, Aswini 
Kumar Kar and Ainuddi, the position is 
that the learned Judge tells the jury 
that against these three accused there is 
the evidence of the approver. He says 

“that they were in Gangjaprosad Ctitcliory on the 
day of the dacoity has been proved by three or 
four prosecution wiLiicsscK; but there is no other 
corroboration of the allegations of the approver 
against those three accused. Mati Dutta was 
named by the accused Jagabandhu in his con- 
fession ' 

Then again wo havo to consider whe- 
ther in view of the previous warnings 
that the learned Judge has given in his 
charge, the general principles he has 
laid down and what ho hasstiid in parti- 
cular about the evidence of witness 27; 
we can regard this as an insufficient 
warning to the jury, wliothor we ought 
not to say tliat the learned Judge having 
laid down quite correct principles and 
then having siiatod the condition of the 
evidence against these three people 
should havo directly for the benefit of the 
jury applied the principles that he has 
so well laid down and given them a 
firm and particular warning to the 
olfect that when ho speaks of no other 
corroboration the evidence to which he 
is referring is in law no corroboration 
at all. The matter is somewhat on the 
border line. I do not for one moment 
desire to depart in this case or in any 
other case from the elementary principle 
of law that the jury on a proper direc- 
tion thinking fit to act on the evidence 
of the approver is committing no ille- 
jgality whatever and this Court has no 
right to interfere with it; but I do think 
that it is a fair criticism, of the learned 
Judge's charge that the Very able exposi- 
tion which he has given of the principles 
applicable to the evidence has not been 
brought home ns it should have been 
brought home when bo comes to state 
the condition of the evidence ^ against 
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each mian. In this view, I am of opi- 
nion, that, as regards the- convictions .pf 
Sona Mia and Jainuddi and also of Mat& 
Lai Datta, Aswini Kumar Kar and, 
Ainaddi, the appeals should be* allowed 
and their conviotions should beset asideu 
As regards the appellants other thaa 
these and Madhu Sudan Cope, we hava^ 
been asked to consider whether the sen- 
tence of six years is not too much having 
regard to all the circumstances of tho> 
case; but I am quite satisfied that a. 
heavy sentence for an offence of dacoity 
is highly necessary at presant and I am 
not minded to reduce sentonces in any 
way. 

Costello, /. — I agree. 

v.v. Order axicordingly. 
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Pattekson and Ameer Ali, JJ; 

Ban Behari Chatterji and others — 
Judgment-debtors — Petitioners, 
v, 

Bktilchan Lai Choudhury — Decree- 
holder — Opposite Party. 

Civil Bevn. Fetn. No. 1134 of 1932» 
Decided on Idth November 1932^, against 
order of Sub-Judge, First Court, 24. 
Parganas, D/- 5bh September 1932. 

K: Civil P. C. (1908), O. 21. R. 66 (2) (e) 

— Scope of Court’s duty to make valuatiois 
pointed out. 

It is tho duty of the Court (apart from excep- 
tional circumstances) to make a valuation the 
result of which is to be included in tho sale* pro- 
ciamation. Such duty (save in exceptional cir- 
cumstances) is not discharged by merely stating 
the \alue3 icRpcctively put upon the property by 
the parties. The Court should make its own in- 
quiry and arrive at a single figure. If by reason 
of exceptional circumstances the course indicated, 
above is found to bo impiacticable, suchcircum- 
staiicGs obould be clearly set out in the order: 
AIH 1930 Cul 7S1, Fell.; Caae-law fully re- 
viewed. [P 612 C 13 

K. C. ClialcrahiirUy and P,Ghosal--toT 
Potitioners. 

Karunomoy Ghose — for Opposito* 
Party. 

Judgment, — This is an application 
under S. 115, Civil P.C. We are asked to 
revise an order of the Subordinate Judge* 
of the 24.Fargana8, passed on 5th Sep- 
tember 1932, whereby in a matter under 
O. 21, B. 66, Civil P. C., be directed that 
the sale proclamation should sliow tho 
value put upon the property to be Bold 
as given by the decree- holSeir, as also 
that given by the judgment-debtor. In 
this case the disorepancy between tho 
two values, though not so large as ixs 


Ban Behabi v. Bhukhan Lal 



.S12 Calcutta Ban Behanz r. Bhukhan Lal 


1»33 


some of the decided cases, is yet coDsi- 
derable, viz., 'Bs. 40,000 as against 
Bs, 1,00,000. The application for revi- 
sion and for stay of sale has, as usual, 
been made at the last minute. There is 
a conflict of evidence as to what took 
place before the learned Subordinate 
Judge. It is possible that at that stage 
the judgment-debtor did not press the 
point argued before us. We do not how- 
ever, propose to discuss the merits or 
1[)ona fides of the application since we 
think it desirable to give a decision on 
the point of principle involved. 

The relevant enactment of the Code, 
viz., 0. 21, E. 6G (2) (e), with which 
may be read, Form 29, App. E, does 
not in terms cast upon the Court the 
duty of making any valuation of the 
property to be sold. The provision 
in question however chiefly as a re- 
sult of a decision of the Privy Council 
in 1898, Saadaihmund Ehan v. Phool 
Coomar (1), became entrusted with a 
mass of judicial authority. In one 
volume of the reports alone 35 C. W. N. 
are to be found three reported cases. 
We appreciate that it is not easy from 
the decisions referred to, to arrive at a 
definite result, and that for this reason 
the Court, in dealing with matters under 
O. 21, B. 65, finds some difficulty in 
knowing the extent of its duties. We 
propose as concisely as possible to give 
^ our view of the general effect of the 
- cases: (l) Follomug Saadathmund Khan 
V. Phool Coomar (l), all agreed that if the 
' Court includes its valuation in the sale 
.proclamation, "the value' being a mate- 
rial fact must be fairly and accurate- 
ly stated," (2) The authorities however, 

• do not agree that it is the duty of 

• Jbhe Court in all cases, or even in a nor- 
mal case, to make a valuation. As point- 

■ ad out in subsequent cases, in particular 
Z/achman Prasad v. Oanga Prasad (2); 
JDaulat Bhaiya v. Bahisa Bamu (3) and 
Saadnthmund Khan's case (1), does not 
,lay down the proposition that the Court 
must do BO. Sir John Woodroffe in 
Surendra Mohan v. Harah Chand (4), 


tosh Oossain (5), valuation by the Court 
is treated as desirable. The same in 
Debendra Nath v. Badha Kissen (6). On 
the other* hand in Daulat Bhaiya v. 
Bahisa Banu (3), it is treated as a mat- 
ter within the discretion of the Judge. 
In Lnchiram v. Bameshwar Singh (7), 
Suhrawardy and Graham, JJ., again 
treated valuation as a duty of the Court 
but in a later case, Pashupati Nath v. 
Bank of Behar (8), the same Judges hav- 
ing regard to the earlier cases of the 
same year, left the question open. The 
matter is not carried any further by the 
decision of Costello, J., in Basanta Ku- 
mar v. SylhetLoanCo.^ Ltd.{d). Thedifli- 
culty which we feel in this state of the 
authorities on this point is as follows: 

Unless it is definitely laid dowp that it 
is the duty of the Court (apart from ex- 
ceptional circumatances) to make its own 
valuation, it is difficult to decide that 
the Court if guilty of a material irregu- 
laiity in inserting the values given res- 
pectively by the parties, i. o., whore the 
Court merely includes in the last column 
of the proclamation the fact that A 

values tho property at Es and 

B values it at Es These figures 

might well be of themselves "things 
considered by the Court material for the 
purchaser to know in order to judge of 
the nature and value of tho property." 
Where however the Court purports 
to insert a value as the Court value, but 
for this purpose instead of making its 
own inquiry, inserts the parties’ figures, 
again the authorities are agreed that 
(apart from exceptional circumstances) 
this would be a material irregularity: 
Surendra v. Barekchand (4); Be joy v, 
AsIMosh (5); Debendra v. Badha Kissen 
(6); Pashupati v. Bank of Behar (8) 
and Lachiram v. Bameshwar Singh (7). 
Where in any of the above cases the 
course taken by the Judge has been up- 
held, the Court on appeaUfound that the 
circumBtances of the case were excep- 
tional: see Bejoy v. Ashutosh (5) and 
Debendra v. Badha Kissen (6). 

In the present case we think that the 


left this question open. In Lachman v. 
Oanga (2), valuation is treated as a duty 


of the Court. In Bejoy Singh v. Ashu- 



figures given by the parties were insert- 
ed as and by way of Court valuation. 
There is nothing to show 'that the case 
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is eixoeptional in the sense that inde- 
pendent valuation by the Court is im- 
possible, and therefore on the view taken 
'by us of the authorities, we feel bound 
to set aside the order^ We appreciate 
the doubt felt by the Judges who have 
decided many of the above cases, whe- 
ther the Code originally contemplated 
putting the burden of valuation upon 
the Court; but ill view of the fact that 
this Court has consistently held such 
valuation to be desirable, and in view of 
the difficulty above indicated unless the 
matter is carried to its logical conclu- 
sion we propose to express our view on 
this point. Following the decision in 
Lachiram v. Bameshtuar Singh (7), we 
consider; (i) that it is the duty of the 
Court ^part from exceptional circum- 
stance^ to make a valuation the result 
of which is to be included in the sale 
proclamation; (ii) such duty (save in ex- 
ceptional circumstances) is not discharg- 
ed by merely stating the values respec- 
tively put upon the property by the par- 
ties. The Court should make its own 
inquiry and arrive at a single figure, 
(iiO If by reason of exceptional circum- 
stances the course indicated in (i) and 
(ii) is found to bo impracticable, such 
circumstances should bo clearly sot out 
in the order. 

For the reasons indicated above rule 
is made absolute and the Subordinate 
Judge is directed to assess the value 
of the attached property after holding 
such inquiry as the circumstances of the 
case may require and to issue a fresh 
sale proclamation in due course. In 
■view of the long delay that has already 
occurred in bringing the attached pro- 
perty to sale and in view of the allega- 
tion made on behalf of the decree-holder 
that the attached property is likely to 
'depreciate in value in the*event of any 
further delay, we direct that the valua- 
tion be made with the utmost expedi- 
tion and we may add that in our opi- 
nion it should be possible for the neces- 
sary inquiry to be completed within one 
month. Both parties will bear their 
own costs in this Court. 

K.s. Order accordingly. 
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Mittee and Patterson, JJ. 

Nawab Ali — Appellant. 

V. 

Hanuman Jute Bespondents. 

Appeal No. 525 of 1929, Decided on 
27th April 1931, against original order 
of Commissioner, Workmen’s Compen^iS- 
tion, Bengkl, D/- 11th September 1929: 

(a) Legal Practitioner— Admfiation on point 
of law. 

An admission by a legal practitioner on a point 
of law is not binding on his client. [P 514 0 1, 2] 
^ (b) Workmen’s Compensation Act (1923) 
—Test as to whether accident is one arising 
out of employment indicated. 

The question as to whether the accident arose 
out of the employment cannot bo determined on 
any general view of facts. It is dependent on 
the facts of each particular cose. There is one 
test which is always applicable. It is this : Was 
it part of the injnred iierson’s employment to 
hazard, to suffer, or to do that which caused hU 
injury ? If 3 'ea, the accident arose out of his 
employment. If nay, it did not, because what it 
wan not part of the employment to hazard, to 
suffer, or to do, cannot well be the Cause of an 
accident arising out of the employment. And 
the question whether the workman did his duty 
negligently or not arises only where the work- 
man was doing something which it was his duty 
to perform : Lancashire and Yorkshire Railway 
V. Highly, (lUl?) A G 362, Foil, 

[P 514 0 1,2; P 515 0 1] 
Surajit Chandra Lahiri — for Appel- 
lant. 

Nanda Gopal Banerjee-^tox Eespon- 
denta. 

Mitter, 7. — This is an appeal from a 
decision of Mr. Lethbridge, Commissioner 
Workmen’s Compensation, Bengal, re- 
fusing compensation to the appellant. 
The appellant who was the applicant for 
compensation was a viceman of the 
Fitter Boving Department employed by 
the respondent in the Mills in the month 
of Kartick 1335 B.S,; and in that month 
he received personal injury by accident 
which he alleges arose out of and in the 
course of his employment. The case put 
forward by the applicant .was that the 
cause of the injury was the petitioner’s 
tightening one slack ring in a wheel in 
the Boving Department No. 1. The ap- 
plicant sustained several injuries which 
are noticed in para. 2 of his petition. ’ 
The result of the injuries was that 
three fingers of the applicant had ta 
be amputated in the Howrah, .General 
Hospital. The applicant ao^rdingly 
claimed that he was entitled to receive 
as oompensatioh a lamp sum of Bs. 500 
as the applicant, over and above the in. 
juries spoken of had been suffering, from 
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time to time from eruptions over his 
body. A written statement \\'aB put in 
on behalf of the respondent Sri Hanuman 
Jute Mill in which they admitted that 
the applicant, the appellant before us, 
received injuries by .accident in the 
course of his employment as a Moving 
vi, 9 eman. But they denied that the 
accident arose out of the employment 
as stated by the workman. 

7he respondents also denied that the 
injuries were due to the applicant's 
attempting to tighten a slack ring in a 
wheel and the respondents definitely 
stated in the written statement that the 
applicant received these injuries owing 
to putting his hand inside the gearing 
box of the said Boving machine with the 
object of removing tools therefrom, and 
that in so doing his hand was caught in 
the wheels of the machine which was in 
motion at the time. It is also stated by 
the respondents that in attempting to 
put his hand inside the gearing box cf 
the said machine while 'in motion the 
applicant took upon himself an added 
and unnecessary risk which it was no 
part of his normal employment to take. 
On these pleadings several issues were 
framed and the learned Commissioner, 
after taking evidence on those points, 
came to the conclusion that the appel- 
lant's case as to the reason of the acci- 
dent has not been established. On the 
other hand he accepted the case of the 
respondents that the accident was due 
to the cause as alleged in the written 
statement. Before the Commissioner, 
it appears, it was not argued that on the 
facts the accident could arise out of the 
employment. Against this decision of 
the Commissioner the present appeal has 
been brought and it has been argued for 
the appellant that the learned Commis- 
sioner has taken an erroneous view of 
the law in comingjto the conclusion that 
the accident did not arise out of the 
employment. It has just been observed 
that as a matter of fact that this question 
was abandoned before the learned Com. " 
missioner. But the appellant has been 
j permitted to argue this question by his 
pleader as it may be that the admission 
*may not be binding on his olient, as it 
^is an admission on the point of law and 
we therefore allow the appellant to take 
this point before us. The question as to 
whether the accident arose out of the 
’elnployment cannot be determined on 


any general view of facts. It is depen- 
dent, as has been pointed out by Lord 
Sumner in ajeceut case on the facts of 
each particular case. In the case of 
Lancashire and Yorkshire Eailway v-i 
Iliohly (1), Lord Sumner in delivering! 
the judgment, said this (at p. 372) : 

“ 1 doubt if any universal test can be found. 
Analogies, not always so close as they seem to be 
at first, are often resorted to, but in the last 
analysis each case is decided on its own facts. 
There is however in my opinion one test which, 
is always at any rate applicable, because it arises 
upon the very .words of the statute, and it is 
generally of some real assistance. It is this : 
Was it part of the injured person’s employment 
to hazard, to suffer, or to do that which caused 
his injury ? If yea, the accident arose out of hisj 
employment; if nay, it did not, because what it 
was not part of the employment to hazard, tol 
suffer, or to do cannot well be the cause of an' 
accident arising out of the employmont.r To ask 
if the cause of the accident was within the Hphcrc 
of the employment or was one of the ordinary 
risks of the employment, or reasonably incidental 
to the employment, or conversely was an added 
lieril and outside the sphere of omploynient, are 
all different ways of asking whether it was a part 
of his emploNmont that the workman should 
have acted as he was acting, or should have bocii 
in the position in which he was, whereby in the 
course of that employment ho sustained injury.’ 

These words furnish a test to guide us 
on the present occasion. It appears 
clear that the applicant for compensa- 
tion was a viceman whose duty was, as 
he himself states in his evidence, to 
mend the machine when it goes out of 
order. For this purpose he had to be, 
as he says in his deposition, in posses- 
sion of a screw-driver. The screw-driver 
is so long that he could not hold it in 
his pocket and there is a fair amount of 
use for a big screw-driver and Mistris. 
frequently walk up and down the lines 
with a screw-driver in their bands. It 
appears clear from the evidence on be- 
half of the opposite party that he bad 
nothing to do with the moving machine 
and that his business was to mend the 
machine while it was not working. It 
was argued for the appellant that the 
test in such cases as this case is as to 
whether the workman negligently did his- 
duty or not. A distinction has been, 
drawn between the cases where there- 
has been negligence by the workman in 
the performance of his duty and where 
the workman bad been doing some work 
which be was not employed to do and 
met with the acoident in the oourse of 

1. (1917) A 0 862=86 LJ KB 716=116 LT 
767=88 T L R 286=61 S J 897=10 B W 
C C 241. 
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such- outside work. That distinction 
seems to be a good distinction. It ap- 
ipears to us that in the present case there 
Iwas no justification for the workman to 
jinterfere with the moving machine for 
jthe purpose of finding out a screw-driver 
which he required for the purpose of his 
•work. In doing so we do not think that 
jhe was within the sphere of his employ- 
•ment as a viceman. The accident could 
Inot have occurred in the course of his 
■employment and we think that the view 
^takon by the Commissioner is right. The 
result is that this appeal must be dis- 
missed. There will however be no order 
as to costs. 

PaUerso7it agree. 

K.s. Appeal dismissed* 
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Mitter, J. 

Abdul Latif Munslii and others — Ac- 
cused — Petitioners. 

V. 

Ahmad — Complainant — Opposite 
Party. 

Criminal Ravn. Petn. No. 802 of 1932, 
Decided on 24th November 1932. 

(a) Criminal P. C. (1898), S. 421— Court 
should record reasons for rejection. 

Notwithstanding the piovisioiis of the statute, 
it is dcsiniblc that a iiuai Court of facts should 
record concisely some reason in rejecting an 
appeal summarily in order to enable the Migh 
Court in revifsion lu appreciate the llnal findings 
of the lower appellate Court on facts and to see 
if anv question of law arises on those findings : 
17 All 241 (P/?); 21 Cal 02 ; 20 Hem 540 .and 
32 Cal 178, lief. [P 515 C 2] 

(b) Criminal P. C. (1898), S. 421— Practice 
of admitting appeals without any hearing 
cannot be defended. 

The practice by which all appeals except jail 
appeals arc admitted without any hearing except 
on the question of bail is a practice, which can- 
not bo defended : SG Cal 385, Hef. 

[P 616 C 2; P 616 Cl] 

-I. K. Fazlul Hnq and llamidul Ilaq 
Chowdhunj — for Petitioners. 

Judgment. — This Buie was issued on 
ground 1 stated in the petition and is 
directed really against the order of the 
appellate Court confirming the convic- 
tion and sentence of the petitioners under 
S. 379« I. P. C. The complaint is that 
the Additional District Magistrate was 
not justified in not giving any reason for 
dismissing the appeal summarily and far- 
ther that the appeal sihouldnot have been 
dismissed summarily as the defence raised 
a question of the right of the accused 
in the disputed land from which paddy 
was cut. The defence of the petitioners 


was that they were in possession of the 
plot in dispute and that they out away 
ripe paddy grown by them and that the 
opposite party at the instigation bf bis 
brother Serajul Huq started a false case 
solely with the object of creating' false 
evidence in support of his title tO' the 
land to which neither Serajul nor hli' 
wife had any share. Cause has^ hsta 
shown in this Buie by Mr. Talukdaf and 
be contends that it is not necessary for 
the appellate Court in rejecting an ap- 
peal summarily to record any reason. 

It appears to me however that where a 
particular judgment or a particular con- 
viction and sentence is liable to revision 
the Court should record shortly its rea- 
son for rejection. It was pointed out in 
a Full Bench case of the Allahabad High 
Court, Queen^Empress v. Nanuha (l), 
that it was advisable for a lower Court 
whose order may be challenged by an 
application for revision to record some- 
thing which might be a guide to tfaej 
Court acting in revision. There is some! 
conflict of opinions so far as this point 
about the necessity of recording reasons 
is concerned . In the case of Bash Behari 
Das V. Bal Gopal Smgh (2) it was held 
that on rejecting an appeal under B. 421, 
Criminal P. C., the lower appellate Court 
need not give its reasons for the deci- 
sion. A similar view was also taken in 
Bombay : see the case of Queen^Empress 
V. Warubai (3). On the other hand in the 
case of Eklcowrie Mookerjee v. Emperor 
(4) it was hold that an appellate Ccurt 
without going to the length of writing 
an elaborate judgment should in decid- 
ing a criminal appeal notice briefly but 
clearly the objections urged in appeal, 
and how they were disposed of. Not- 
withstanding the provisions of the sta- 
tute it is desirable as I have stated that 
a final Court of facts should record con- 
cisely some reason in order to enable the 
Court in revision to appreciate the final 
findings of the lower appellate Court on 
facta and to see if any question of laWi 
arises on those findings. In this Court; 
it has been pointed by Holmwood and 
Byves, J«T., in the case of Bcmtohal 
Dusadh v. Emperor (6) that both in this, 
province as well as in the. United Pro-j 

' l’"a896) 17 Ail 241^(1896) A wlf Gd (P b/.~ 
2. (1894) 21 Cal 92. 

8. (1896) 20 Bom 540. 

4. (1906) 82 0al 178. u..’ 

5. (1909) 3G Cal 385=9 Cr ti J 401=1 1 0 668. 
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,vinces the praotice in the mofusil is that 
appeals are admitted without any hear- 
ing except on the question of bail, the 
jonly oases which are usually dealt with 
under S. 421, Criminal P. C., being jail 
appeals. 

It seems to me that this practice is a 
practice which cannot be defended re- 
gard being had to the plain provisions 
of Criminal F. G. The real test 

in a case of this kind is to consider whe- 
.ther in the particular circumstances of 
a case where questions of title to immov- 
able properties are raised by the defence 
the lower appellate Court will be justi- 
fied in rejecting an appeal sumpiarily 
without recording its findings on the 
defence and without considering the 
defence which may have some bearing 
on the question of dishonest intention 
necessary to sustain a conviction for 
theft. In my opinion it will not be 
justified ; and that is the present case. 
In these circumstances this Buie is made 
absolute and the case sent back to the 
District Magistrate in order that he may 
re-hear the appeal in accordance with 
law and dispose of it after recording 
reasons for his decision. 

K.S. Btiile made absolute. 
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Mallik and Patterson, JJ. 

Jogendra MoJiaii Guha — Appellant. 

V. 

JSmjJ^ror—Oppoflite Party. 

Criminal Appeal No. 390 of 1932, De- 
cided on 1st September 1932, from order 
of Chief Presidency Magistrate and Spe- 
cial Magistrate, Calcutta, D/ - 29th April 
1932. 

(a) Armi Act (1878), S. 20— The two parU 
of S. 20 are quite independent of one ano- 
ther. 

Concealment at the time of eearch is speclfi- 
call}' dealt with in the second part of 8. 20 yet 
the first part of the section does appl3& to cases 
where aqps are found on a search being made 
under S. 25 of the Act. The two parts of S. 20 
are quite independent of one another. 

[P 51701] 

« (b) Arina Act (1678), S. 10 (f) - Mere 
possession it punishable under S. 19 while 
concealmnjit is under S. 20 — Intention is 
inferred from circumstances Arms Act 
(1878), S. 20. 

Mere ' possession of an unlicensed weapon is 
punishable under 8. 19 (f), but if the clrcum- 
fltanoes indicate an intention that the possession 
may not be known to the police, the ofience is 
punishable under S. 20. Whether such inten- 
ttoh exists or not is a pure question of fact to 


be determined in each particular case with re- 
ference to facts proved in that case. 

LP 518 C 1, 2] 

sfc (c) Arms Act (1878), S. 20— Loaded re- 
volver concealed in a locked trunk raises re- 
buttable presumption of concealment. 

From the very nature of the weapon, and, 
especially in view of the severe restrictions 
imposed by the authorities on the possession of 
revolvers, there is a strong presumption that a 
person in unlicensed possession of a revolver, 
who cannot or will not account for such posses- 
sion, has procured it for unlawful purposes and 
has a fixed intention that such possession shall 
not become known to the authorities. This pre- 
sumption is however one that can bo easily rebut- 
ted in the case of persons whose only If ault is care- 
lessness, thoughtlessness or ignorance of the law. 
Actual physical concealment is not necessary 
ingredient. [P 517 0 2J 

(d) Bengal Emergency Powers Ordinance 
(11 of 1931), S. 31 — The expression “cases 
under the Ordinance" relates to ' trial of 
cases by special Magistrates and does not 
mean “offences punishable under the Ordi- 
nance." 

Section 81 relates exclusively to questions of 
procedure and has nothing to do with the powers 
of special Magistrates appointed, under the Ordi- 
nance. The expression “Cases under the Ordi- 
nance," as used in S. 31 of the Ordinance, clearly 
relates to the trial of cases by special Mas^Istrates 
appointed under the Ordinance, and docs not, 
mean the same thing as the oxpros<«ion “ollonces 
punishable under the Ordinance" as used in 
Ss. 80 and SI. The latter expression clearly re- 
lates to offences created by the ordinances, viz., 
offences created by S. 15 or by rules framed un- 
der S. 17. ^ _ LP510 C2] 

4s(e)PrBCtice— Detention in jail under con- 
viction after Ordinance expiry ii not illegal 
—General Clauses Act (1897), Ss. 6 and 30, 

If the conviction and sentence were legal at 
the time the Magistrate delivered his judgment, 
the continued detention of the appellant cannot 
become illegal by reason of the expiry of the 
terms of the ordinance. But this is not a ques- 
tion that the High Court, sitting as a Court of 
appeal, can properly adjudicate on. [P 510 C 2] 
n, M, Bose and Phaneendramohan 
Sanyal'—loT Appellant. 

Deputy Legal Bememhrancer, Khund* 
kar and Anilohandra Bay Chaudhuri^ 
for the Crown. 

Pattersout J , — The main facts of the 
case out of which this appeal arises are 
not disputed and are briefly as follows: 
The appellant, Jogendramohan Guha, 
was arrested in Sukea Street on 16th 
March 1932, in consequence of certain 
information which had been received by 
the police. Later in the day, ha was 
taken to the house of his cousin, Bab« 
Lalitmohan Guha, at No. 2, Ealu Ghosh 
Lane, where he bad been living for some 
time back and working as private tutor 
to certain members of the family in re- 
turn for his board and lodging. Hb had 
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been sharing a room with Lalit Babu’s 
son, Haripada, and when the police were 
about to search this room, the appellant 
showed them a locked steel trunk, and 
told them that what they wanted was in 
' that trunk. The key of the trunk was 
produced from a drawer under the direo. 
tion of the appellant, and on the trunk 
being open a loaded revolver was found 
therein, concealed among some books 
and clothed belonging to the appellant. 
A note book (which is said to contain 
instruction and formulas for making 
bombs, though there is no evidence on 
this point), as well as a manuscript copy 
of a Bengali poem (said to be of a sedi- 
tious character) were also found in the 
trunk along with the revolver. The ap- 
pellant made no attempt to account for 
his pos^bssion of the revolver, which is 
an unlicensed weapon, and in all pro- 
bability a smuggled weapon which never 
has been licensed. 

On the above allegations, the appli- 
cant was, in due course, placed on his 
trial before a special Magistrate appoin- 
ted under the provisions of Ordinance 
No. 11 of 1931, with the result that he 
was convicted under S. 20, Arms Act, 
and sentenced to six years* rigorous 
imprisonment. The other occupant of 
the room, Haripada, was tried along 
with the appellant and was acquitted, the 
Magistrate holding that ho had no know- 
ledge of the contents of the appellant's 
trunk. Possession being admitted, the 
oniy question for determination in this 
appeal is whether the circumstances 
were such as to bring the offence within 
the mischief of the first part of S. 20, 
Arms Act, that is, whether the circum- 
stances were such as to indicate an in- 
tention on the part of the appellant that 
bis possession of the revolver should not 
be known to the police. It has been 
pointed out, on behalf of the appellant, 
that concealment at the time of search 
Is specifically dealt with in the second 
Ipart of S. 20 and it has been contended 
|that the question for determination in 
the present appeal ought to be whether 
the offence comes within the mischief of 
jthat part of the section, that the first part 
lof the section does not apply to oases 
.where arms are found on a search being 
jmade under S. 25 of the Act. In tny 
jopinion there is no force in this contefi- 
itioD. The two parts of S. 20 are quite 
'independent of one another, and what 


we aife concerned with in the present 
case is the character of the appellant's 
possession of the revolver prior to the 
time of the search. 

In deciding this question, it has ta be 
borne in mind that a revolver is'not an 
ordinary weapon intended for purposes 
of sport or display, or for ocoasional use 
in the event of its possessor becoming 
involved in a fight, or something of that 
sort. It is intended for use at close 
quarters, and owing to its deadliness and 
to the ease with which it can be used 
and concealed, it is par excellence the 
chosen weapon of the murderer and the 
robber, and especially of the secret as- 
sassin. This being so, and especially in 
view of the severe restrictions imposed 
by the authorities on the possession of 
revolvers, there is, in the nature ofj 
things, a strong presumption that a per- 
son in unlicensed possession of such a 
weapon, who cannot or will not account' 
for his possession thereof, has procured 
it for unlawful purposes, and has a fix^d 
intention that his possession thereof 
shall not become known to those public 
servants, namely the ‘police, whose duty 
it is to enforce the provisions of the 
Arms Act with a view to the protection 
of the ordinary private citizen and the 
law abiding public generally. Lost it be 
said that such a presumption would tend 
to place in jeopardy persons who have 
through carelessness, thoughtlessness or 
ignorance of the law, offended against 
the provisions of the Arms Act in res- 
pect of the possession of such weapons, 
it should be pointed out that the inten- 
tion referred to in the first part of S. 20 
is only one of the factors that would 
have to be taken into consideration in 
deciding what sentence would be appro- 
priate in any particular 'case, and that 
it does not follow that a person who has 
been convicted under the first part of 
S. 20 will necessarily receive a heavier 
sentence than would have been inflicted 
on him under S. 19 (f) of the Act. 

It should also be pointed out that th^ 
presumption [referred to abovQ is one 
which could very easily bo rebutted in 
the cai^e of persons whose only feult hasl 
been carelessness, thoughtlessness Ofl 
ignorance of the law and who hate not 
been inspired by any deliberate inten-. 
tion of keeping the tact of their being in: 
possession of an unlicensed revolver from' 
the knowledge of the authorities. In t^o 
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present ease the appellant has not at- 
tempted to rebut the presumption refer- 
red to above, or to give any explanation 
of his having been found in possession of 
an unlicensed revolver. In the present 
case moreover the appellant had, as the 
evidence clearly shows, kept the fact of 
his having a revolver — and a loaded one 
at that —in his possession, 'a dead secret 
from all his relations, including even 
Ilaripada with whom he shared a room. 
The evidence is that the trunk was al- 
ways kept locked, that the key always 
remained with tlie appellant, and that 
the latter used never to open the trunk 
when anyone else was present. 

It has rightly been contended on he- 
half of the appellant that mere conceal- 
ment of an unlicensed weapon may not 
of itself be sufficient to bring the offence 
within the mischief of the first part ot 
S. 20, more especially it the circumstan- 
ces are such as to indicate that the inten- 
tion of the offender was merely to keep 
the weapon concealed from bis friends, 
relations and other private persons, and 
not necessarily from the police, but it 
should be pointed out that actual physi- 
cal concealment is not a necessary in- 
gredient of the offence, but a mere piece 
of circumstantial evidence, which may 
be taken into consideration along with 
other circumstances with a view to ascer- 
taining the real intention of the offender. 
It may also be pointed out that, although 
in the case of a revolver, the immediate 
object of keeping such a weapon con- 
coaled may be to prevent the offenders* 
friends and relations from getting to 
know about it, the main and ultimate 
object would in the majority of such 
cases be to guard against the possibility 
cf any information regarding tiie offen- 
der’s possession of the weapon reaching 
the ears of the authorities and especi- 
ally of the police. 

Learned counsel on both sides have 
drawn our attention to various'decisions 
of theOonrts regarding the applicability 
of S. 19 (f) on the one hand, and the first 
part of S. 20 on the other hand, tef cer- 
tain sets of facts. We have looked into 
those decisions, but, speaking for myself, 

I have ' not been able to derive much 
assistance from them. The position, as 
I understand it, is this: mere possession 
of an unlicensed weapon is ordinarily 
punishable under S. 19 ({), but, if the 
circumstances are such as to indicate an 


intention that the possession may not 
be known to the police, the offence is 
punishable under S. 20. Whether the 
intention referred to above exists or not’ 
is a pure question of fact, and thisgues. 
tion must therefore be determined ic 
each particular case with reference tO| 
the facts proved in that case. Each 
case has to be considered on its own 
merits, and the decisions of other Courts 
in other cases are therefore of very little 
assistance in coming to a conclusion. It 
is impossible to lay down any hard and 
fast rule that will apply to all cases of 
this kind, but, so far as the present case 
i8concerned,it is, in my opinion, abund- 
antly clear that, up to the moment when 
his room was about to bo searched, it 
was the deliberate intention of the ap- 
pellant to do all he possibly /;;ould to 
prevent the fact of his having a revolver 
in his possession from coming to the 
knowledge of the police. The appellant 
must therefore bo lield to have com- 
mitted an offence under the first part of 
S. 20 of the Arms Act, and to have been 
rightly convicted under that section. 
Another point urged before us on behalf 
of'tho appellant relates to the power of 
the special Magistrate who tried the 
case, to impose a sentence of imprison- 
ment for more than -two years. 

The argument, so far as I liavo been 
able to follow it, is to this effect: al- 
though any offence under the Arms Act 
is a “scheduled offenco” as contemplated 
by the Ordinance, the trial of such an 
offence by a special Magistrate ap])ointed 
under the Ordinance is not a “trial 
under the Ordinance" within the mean- 
ing of S. 31, Bub-S. (1), in the absence 
of a clear finding to the effect that the 
offence was committed in furtherance of 
or in connexion with the terrorist move- 
ment. It is said that there is no such 
finding in tlic present case, and no evi- 
dence on which such a finding could 
properly be based. It is therefore con- 
tended that the trial was not a “trial 
under the Ordinance” within the mean- 
ing of S.'31, sub-S. (1), and that, .this 
being so, the special Magistrate who 
tried the case is, under sub-S. (2), to he 
deemed to be merely a Magistrate of the 
First Class, and that his powers, as such 
are limited by the Criminal Procedure 
Code to two years’ rigorous imprison, 
ment. In iny opinion this argument is 
not only fallacious, but is based on a mis- 



1933 Pbasaddas v. JAGANSAa*fi (Mittdr, J.) Calci|tt«^519 


understanding of the very clear provi- 
sions of the relevant sect ions of the 
Ordinance, I do not therefore propose 
to discuss the matter in detail, but shall 
content myself with pointing out that 
nowhore in the sections relating to the 
appointment, powers and procedure of 
special Magistrates is there any refer- 
once to “offences committed ^in further- 
ance of or in connexion with the terro- 
rist movement” and that S. 31, on which 
special stress is laid, relates exclusively 
to questions of procedure and has noth- 
ing to do with the powers of special 
iMagistrates appointed under the Ordi- 
Inance. It may further ho remarked that 
|tho expression “Cases under the Ordin- 
jance,” as used in S. 31 of the Ordinance, 
|clearly ‘relates to the trial of cases by 
special Magistrates appointed under the 
Ordinance, and does not, as has been con- 
tended, mean the same thing as the ex- 
pression "Offences punishable under the 
Ordinance” as used in Ss. 30 and 31. 
The latter expression clearly relates to 
offences created by the Ordinance, viz. 
offences made punishable by S. 15 or by 
rules framed under S. 17. The argu- 
ment under discussion appears to bo 
founded on these and other misconcep- 
tions, and is in my opinion entirely de- 
void of substance. It has also been sug- 
gested that, even if the conviction and 
sentence were legal at the time the 
Magistrate delivered his judgment the 
continued detention of the appellant has 
since become illegal by reason of the 
expiry of the term of the Ordinance. 
iTbis is not a question that this Court, 
sitting as a Court of appeal, can properly 
adjudicate on, but it may ha remarked 
,that S. 6, General Clauses Act, would, if 
read with S. 30 of that Act, appear to 
be an insuperable bar to any auoh objec- 
tion being successfully urged before any 
'Court. 

All the points urged on behalf of the 
appellant having failed, it must be held 
that he has been rightly convicted and 
that the sentence of six years’ rigorous 
imprisonment imposed on him was not 
in excess of the i>owers of the Magistrate 
who tried the case. Apart from the 
question of the legality of the sentence, 

1 am of opinion that the sentence is by 
110 means excessive, and I would aooord- 
ingly dismiss the appeal. 

Mallik, J.— I agree. 

v.v, dismissed. 
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C. C. GHOSE, Ag. 0. J. AND Mitojbr, j. 
Prasaddas Pal — Appellant. 

V. 

Jagannath Pal and oifters— Bespon- 
dents. 

Appeal No. 5t of 1932, Decided on 
31st August 1932, from Original Decree 
and Judgment of Lort-Williams, J., to 
Original Suits Nos. 933 and 838 of 1980. 

^ (a) Word! — Bangia ordinarily meant 
family and not merely lineal descendants. 

The word "bangsa" means family, Ib would bo 
too restricted an interpretation of the word bang- 
sa ** to confine it to the lineal descendants, 
where the executant states that ** in the absence 
of any such grandson or grand-daughter who are 
the lineal descendants one of my bangsas who 
is competent in this behalf shall bo the '* sho- 
bait.** [P 621 C 1] 

^ (b) Deed — Construction — Provision for 
debsheba, and if income increases for feeding 
students, does not make endowment a pub- 
lic one. 

Where the provision was that the whole of the 
income of the dobuttar property shall be wholly 
spent for the puriJoses oE-tho debsheba and if the 
income of the debuttar property increases, to 
the feeding of the p'oor and the students, the 
provision does not make the endowment a public 
charitable one. Provision about feeding of the 
poor is part and parcel of the debsheba and can- 
not bo regarded as * independent clugrity in 
which any class of the public was to have a di- 
rect and indepoudont interest, since the fesdidg 
of the poor is really incidoutal to the puja : 

Mad 1, ITolL IP 521 C 1, 2] 

(c) Trust-Private trust — Scope. 

In the case of a private trust, whore there are 
more trustees than ouc, all must joinin the exe- 
cution of trust, [P 621 G 2) 

N. N, Sircar, J. G, Hazra and 7. K 
Ghose — for Appellant. 

Pugh and P. N, Chatter jee — for Res- 


pondents. 

C. C. Ghose, Ag. C. J, — I have had the 
advantage of reading the judgment 
which has been prepared by my learned 
brother and 1 agree with him in the 
conclusions summarized in his judgment. 

Milter, J, — This is an appeal from the 
judgments and decrees of my learned 
brother Lort-Williams, J., and arises in 
two suits. The appellant Prasaddas Pal 
was the plaintiff in suit No. 933 of 1030 
and defendant in suit No. 838 of 1930« 
Jagannath Pal and others are plaintiff^, 
in the latter suit. The suit brought by 
Prasad was dismissed, whereas the suit 
brought against him was decreed. 

It appears that one Nilmani Pal, 
who was governed by the Dayabhaga 
school of Hindu law, executed, at Cal- 
cutta, a deed of endowment, on or about 
25th July 1911. by which be dedicated 
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the house and preznises No. 61, Clive 
Street and the house and premises 
No. i05,Balaram De Street, to the sheba 
of the idol Shree Shree Annapoorua, es- 
tablished by him in the latter house and 
premises', and for feeding the poor and 
carrying out other charitable objects. 
He appointed himself as the shebait and 
live other persons as'assistant shebaits 
for carrying out the sheba of the deity 
as also for carrying out the charitable 
objects. These assistant shebaits are 
named in para. 2 of the plaint in suit 
No. 838 of 1930. The first three plain- 
tiffs of the suit are three of the five as- 
sistant shebaits. It was further pro. 
vided that, on the death of the said Nil- 
mani Pal, the five assistant shebaits 
should do the work of the sheba and 
his wife, Kusumkumari Dasee, will get 
the shebait’s salary and shall reside in 
the thakur barhi. It was further pro- 
vided that, on the death of Kushum- 
kumari, his daughter-in-law, Nirmala- 
sundari, would be next shebait and, and 
on her death, his grandson would be the 
shebait and on his death, his grand- 
daughter shall be the shebait. Then fol- 
lows a clause in the deed of endowment 
which has been the subject of much con- 
troversy both before the learned Judge 
and before us. That clause runs as fol- 
lows : 

In tho absence of any such grandson or 
grand-daughtei one of the members of my family 
who is competent shall be the shebait.*' 

The following pedigree will show the 
state of the family of Nilmani Pal at 
the time of the suit : 

Bamchandra Pal 


Baikanthanath Pal Jadunath Pal Nilmani Pal 
(deceased) (died be* (deceased) ' (deceased) 
fore Nilmani Pal) (died before wife Knsum- 
Nilmani Pal) kumaii Dasee 
I (died 26th 

Oct. 1914.) 

I I 

Maneondranaih Krishnadhone Narefidranath 

Pal (decaaeod) Pal (deceased) Pal (deceased) 
died before Nil- died 16th Dec. wife Nirmala- 

«mani Pal 1916. sundari Dasee 

(died 24th 
Oct. .1914. 

Frasadaas Pal Jagannath Pal Sm* Diirgesh- 
(claimant.) (minor.) nandini Dasee 

(deceased), 
died 3rd Dec., 
1929. 

On the death of Durgeshnandini, the 
assistant shebaits became entitled to 


^ Jagannath (Mitter, JJ 

select and nominate a person from- 
amongst the descendants of the brothers^ 
of Nilmani to act as shebait according 
to the directions in the deed of endow- 
ment. The three plaintiffs, being three^ 

‘ out of the four assistant shebaits, seleo- ^ 
ted Jagannath Pal, who is plaintiff 4 
in the suit and nominated him to act as^ 
shebait. The plaintiffs allege that the 
defendant Prasaddas Pal, although he 
was not selected to act as shebait, has 
been wrongfully asserting that he is the^ 
proper person to act as shebait and has> 
taken wrongful possession of one of the 
properties, viz., 105, Balaram De Street. 

The plaintiffs made certain allegations' 
against defendant Seetanath Pal in- 
para. 11 of the plaint, but we are not 
concerned in the present appeal with 
the relief asked for against him^ The^ 
fourth surviving assistant shebait Bam- 
chandra Sreemani did not join as plain- 
tiff in the suit and has been made a de- 
fendant to the suit. The defendant 
Prasad, in his defence, stated inter alia 
that he is the proper person .to act as 
shebait and that the nomination of 
Jagannath to act as shebait is invalid. 

On 9th May 1930, Prasaddas Pal filed 
Suit No. 933 of 1930, in which he asked 
for a declaration that he is a fit and 
proper person to be appointed shebait 
under the deed of trust dated 25th July 
1911, and that the defendant Jagannath 
Pal is not such a person, for an order 
removing the defendant Jagannath Pal 
from acting as trustee and the other de- 
fendants as co-sbebaits, for an inquiry as- 
to who should be appointed co-shebaits 
in place of the present co-shebaits, for 
the framing of a scheme of worship to 
carry put the worship according to the 
deed of trust dated 25th July 1922, for 
an account of moneys received by the* 
defendants since the death of Sreematee 
Kusumkumari Dasee, for receiver, in- 
junction and costs of this suit. The 
answer to this suit was a denial of 
Prasad’s right to be the shebait. The- 
defendants also pointed out that this 
suit was really a counterblast to the* 
suit brought by the defendants, i. e., 

Suit No. 838 of 1930. 

In both these suitSi two iesnes were- 
raised: (l) whether the word bangsa in 
the deed of endowment means lineal 
descendants” or “members of my family”; 
and (2) whether the consent of all tha 
BBsisUnt shebaits for the time bping: 
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%vas necoBBary for ths election of the 
shebail^. Both these issues were decided 
by the learned Judge in favour of the 
plaintiffs in the earlier suit and against 
the appellant Prasad Pal, and the suits 
%were decided in the manner already in- 
dicated. Against the decrees in the two 
suits the present appeal has been 
brought., The learned Advocate-General 
(Sir Nripendranath Sircar^ who appears 
for the appellant Prasad raises three 
contentions before us: (l) that the learned 
Judge has put a wrong construction on 
the deed of endowment in question in 
holding that the word bangsa sl^ould be 
taken, to mean "members of my family"; 
(2) that the finding of the learned Judge 
that the endowment was partly a public 
one was wrong, whereas he should have 
held that it was a private and not a 
public charitable endowment; (3) that if 
the trust is a private trust, then, on the 
statement of the law made by the 
learned Judge, the consent of all the 
assistant shebaits, and nof^ simply of the 
majority of them, was necessary in 
order to make the election of Jagannath 
Pal as shebait valid, and, if this position 
is established, plaintiffs’ Suit No. 838 of 
1930 should be dismissed. I will deal 
with the respective contentions in the 
order in which I have stated them. 
Taking the first contention, I am of opi- 
nion that the word bangsa means family. 
It would be too restricted an interpreta- 
.tioii of the word bangsa to confine it to 
I the lineal descendants of Nilmani Pal’s 
I family. That this was the meaning 
which was intended by the founder 
would appear clearly from the context 
in which occurs. The founder states 
that 

*‘in the abROUce of any such grandson or grand- 
daughter who are the lineal descendants one of 
luy baugsas who is competent in this behalf shall 
be" the shebait." 

This clearly shows that the member 
of the founder’s family, who is to be 
elected as shebait, must be outside the 
line of lineal descendants like grandson 
or grand-daughter. We have therefore 
no hesitation in rejecting the contention 
of the Advocate-General. With regard, 
to the second contention, it is argued 
that the provision that the whole of the 
income of the debuttar property shall be 
wholly spent for the purposes of the 
debsheba and the feeding of the poor 
does not make the endowment a public 


charitable one. It is argued that thiSi 
provision about feeding of the poor is 
part and parcel of the debsbeba and; 
cannot be regarded as independent! 
charity in which any class of the public 
was to have a direct and independent 
interest. The argument is that the feed'J 
ing of the poor is really incidental to the' 
puja. Mr. Pugh, who appears for thei 
respondent, argues that the trust is! 
principally public, seeing that the feed- 
ing of the poor and the feeding of 
students of educational institutions have 
been provided for in the deed of endow- 
ment. We are unable to accept thisf 
contention of the respondent, for it 
seems to ns that the feeding of the p^r 
and the feeding of students, if the in- 
come of the debuttar property increases, 
are really incidental to the main pur- 
poses of the endowment, namely, the. 
puja of the deity. The view we take is^ 
supported by the decision of Sathappay- 
yar v. Periasami (l). We are therefore 
of opinion that the* learned Judge wae 
not right in the view that this trust was- 
partly of a private and partly of a 
public nature and not one wholly of a 
private nature. This being our view, 
the third contention of the Advocate- 
General must be given effect to. On the 
authorities cited by Lort-Williams, J.i^ 
it is clear that, in the case of a private 
trust, where there are more trustees than 
one all must join in the execution ofj 
the trust. In the present case it is oon-|. 
ceded that all the assistant shebaits! 
have not joined in electing Jagannath 
as a shebait. In the circumstances, the- 
appeal must be allowed and the judg- 
ment and decree in both the suits sei 
aside and in lieu thereof it is declared 
that, subject to the election of a shebait,. 
in place of Durgesbnandini, deceased, by 
all the assistant shebaits, pursuant to 
directions that may be given by the 
Master of this Court, a scheme may be 
framed for the worship of the deity 
Shree Shree Ishwar Annapoorna Debee 
and for carrying out the other objects of ^ 
the endowment, in a manner so that the 
scheme might follow as closely as pos- 
sible the intention of the fouilder. In. 
our view both Jagannath and Prasad 
might be appointed shebaits, alternately 
and a scheme may bo framed for a pale 
of either six months or one year as may 
be conve nient, considering all t h e cir> 

1. (1890) 14 Mad 1. 
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<;umsfcanceB of the case. The framing of 
the scheme is referred to the Master of 
this Court, vrho, after framing the 
scheme, v^ill submit it for the approval 
•of the Judgesitting on the Original Side. 
Costs of this appeal and of the two suits 
including a sum of Bs. 200 on account 
of the costs of both sides in the reference 
now pending before the Assistant Re- 
feree will come out of the estate. 

v.v. Appeal allowed. 
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Mukerji and Bartley, JJ. 

Nrishinha Ckaran Nandi Chaiidhuri 
— Appellant. 

V. 

Nagendra Bala Debee and anolhe } — 
Respondents. 

Appeals Nos. 146 to 149 of 1929, De- 
cided on 5th July 1932. 

(a) Bengal Land Revenue Sales Act (1859), 
S. 28 — Sale of Tauzi after acquisition 'hy 
'Collector — Compensation for acquisition of 
proprietary and ganti interest goes to origi- 
mal proprietor-^Otherwise it goes to auction- 
purchaser — Land Acquisition Act (1894), 
S. 16. 

Where the Collector takes possession of lands 
under a tauzi acquired under the Land Acquisi- 
tion Act after making an award which allows 
abatement of Government revenue for the lands 
acquired from the kist previous to taking posi^es- 
sion and on a subsequent dato the tauzi is sold 
for arrears of revenue, the auction-purchaser does 
not purchase the acquired, lands at all, but it is 
the original proprietor and not the auction- pur- 
chaser who is entitled to the compensation in 
respect of the proprietar}'- and ganti interest if 
any in the lands although the date of default to 
which auction-purchaser’s title relates back under 
•the law may be prior to the acquisition. 

But where the award and possession by the 
Collector take place after the revenue sale, the 
auction-purchaser is entitled to the compensa- 
tion allowed in respect of the proprietary interest 
and also of the ganti interest if he has validly 
annulled the same: A. /. R. 1014 P. C. 82; 
A. I. R. 1927 P. C. 136 and 32 Cal. Q7(r.C.).R«/. 

LP 623 C 2; P 624 G 1] 

(b) Land Acquiiititfii Act (1894), Ss.^ 23 
•and 24 — Right in owners of hoUars of inter- 
est compensation as at date of declaration 
is not created. 

Sections 23 and 24 only lay down rules for 
determining the market value and do not create 
any right on the part of the owners of the lands 
•or the holders of interest therein to obtain com- 
pensation on the footing oftheir respective rights 
.as at the date of the declaration. [P 523 C 1] 

Sarat Chandra Basak, Sateendranath 
Mukerjee and Satees Chandra Munslii — 
for Appellant. 

Bijan Kumar Mukherji — for Respon- 
dents. 


Mukerji, J. — These fouc appeals 
have arrisen out of four apportionment 
cases dealt with by the Land Acquisition 
Judge of 24-Pargana8 under S. 30, Land 
Acquisition Act. The claim of the ap- 
pellant for being awarded the compensa-^ 
tion in respect of a ganti interest has 
been disallowed and hence these appeals. 
There are cross-objections in connexion 
with three of these appeals, the same 
being directed against the compensation, 
which has been awarded to the appel- 
lant on account of his proprietary in- 
terest iq the touzi. The facts are quite 
simple. The ganti consists of the lands 
of a certain village named Bahara, which 
appertains to seven amalgamated touzis, 
of which touzi No. 18B is one. The res- 
pondents were the owners of the said 
touzi and were also gantidai'A in the 
lands of the said village, having a three 
annas gantidari interest under their 
touzi No. 188. For arrears of revenue 
defaulted on 28th March 1925, the touzi 
was sold on 18th September 1925. In 
pursuance of a declaration, dated 11th 
December 1924, some lands were acquired 
under the Land Acquisition Act. In 
respect of the lands concerned in Appeals 
Nos. 146, 147 and 148 the Collector 
made his awards and took possession on 
16th September 1925, and as regards the 
lands of Appeal No. 149 he did so on 
22nd December 1925. In the awards so 
made, certain amounts were awarded to 
the respondents as proprietors of the 
touzi, and some further amounts were 
awarded to them for their gantidari in 
terest. The appellant, after his purchase 
at the revenue sale, applied to the Col- 
lector on 3rd October 1925, for a refor- 
eqee praying to be allowed all the 
amounts so awarded. The Judge, as al- 
ready indicated, awarded the compensa- 
tion for the proprietary interest to the 
appellant and that for the gantidari in- 
terest to the respondents. 

Some argument has been addressed to 
us on behalf of the appellant to establish 
that there was no ganti under touzi 
No. 188, and that the ganti, that there 
was, was under the other six touzis or 
some of them. We think the existence 
of three annas ganti interest under touzi ' 
No. 188 has been established beyond 
doubt, and indeed its existence was not 
a matter disputed in the Court below. 
As regards all the appeals, the substan- 
tial contention, urged on behali of the 
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appellant, is that be is entitled to the 
entire compensation for the lands, that 
is to say the amounts awarded both to 
the proprietors and to the gantidars, 
because, under S. 28, Bevenue Sale Law 
, (Act 11 of 1859), his title as purchaser 
dated back to the date of the default 
and, as such purchaser, he annulled the 
gauti at the earliest possible oppoitunity. 
On behalf of the respondents, it has been 
urged, so far as Appeals Nos. 146, 147 
«nd 148 are concerned, that, inasmuch 
as before the sale these lands had been 
acquired under the Land Acquisition 
Act and so lost to the touzi, what the 
appellant purchased was not the touzi, 
but the touzi minus the acquired lands, 
and consequently he was not entitled to 
got either of the amounts awarded as 
compeiis'ition. In the aforesaid appeals 
as well as in z\ppQal No. 149, a further 
argument was advanced on behalf of the 
respondents, namely, that what was said 
in the petition of the appellant of 3rd 
October 1925, was not aullicient to annul 
the ganti. Now, S. 15, Land Acquisi- 
tion Act, says that 

“in (lotermining th j amount of componwtion, 
the Collector shall 1 hi <4UKled W the provisions 
contained in Ss. 23 mid ‘24." 

Under S. 23 (1), Cl. 1, the market 
value at the date of the publication of 
the declaration under 8. 6 has to be 
taken, and under S. 24, Cl. 7, any outlay, 
(or improvements or disposal since that 
date, but without the Collector’s sanc- 
tion, is not to he regarded. These sec- 
tions, Iiowever, only lay down rules for 
determining the market-value and do 
not create any right on the part of the 
owners of the lands or the holders of 
interest therein to obtain compensation 
on the footing of their respective rights 
as at the date of the declaration. In 
the case of Surja Kanta Acharjya v. 
Sarat Chandra Boy (l), the Judicial 
Committee observed that, on the failure 
of an owner to pay tho Government 
assessment, his estate or interest in the 
land is forfeited, or rather determined, 
and that, under such a sale, what is sold 
is not the interest of the defaulting 
owner, but the interest of the Grown sub- 
jeot to the payment of the Government 
assessment. The same viev/ has also been 
expressed by their Lordships in the case 
of Narayan Da^ v. Jatindra Nath (2), 

1. A 1 H m4P“(rH2=26 1 0 809 (PC), 
a. AIK 1927 PC 135=102 IC 198=54 I A 

218=54 Cal 669 (eO). 
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And- under S. 28 and Sch. A, Bevenue 
Sale Law (Act 11 of 1859), the title of 
the purchaser is to be deemed to have 
vested in him og the date of default. 
But, as observed by their Lordships of 
the Judicial Committee in tl^e. case of 
Shyam Kumari v. Bameswar Singh (3) 
at p. 39 ; 

“When tho Act is considered as a whole it 
seems clear that when a sale nr purchase Is 
spoken of in connexion with time, the time 
nioant is that at which the sale lakes place in 
fact, not that to which its operation is carried 
back by relation.” 

Also, under S. 16, Land Acquisition 
Act, on the Collector taking possession 
of land after making an award under 
S. 11, iihe land vests absolutely in 
Government free from all encumbrances. 
If these propositions are applied to the 
concrete facts of these cases, the posi- 
tion seems to be the following : So far 
as the lands of all the four cases are con- 
cerned, the respondents’ interest as pro- 
prietors of the touzi and so of all the 
lands thereof was forfeited or rather 
determined on 28th March 1925. JThe 
acquired lands of Appeals Nos. 14£, 147 
and 148 vested in the Collector free from 
incumbrances on 16th September 1925, 
and those of Appeal No. 149 on 22Dd 
December 1925. At the sale, which took 
place on 18th September 1925, the ap- 
pellant purchased tho interest of the 
Grown in the lands of the touzi, which 
were subject to the payment of the 
Government assessment. By the awards 
that were made, on 16th September 
1925, in the cases, out of which Appeals 
Nos. 146, 147 and 148 have arisen, ab- 
atement of Government revenue was 
allowed for tho acquired lands from the 
kisi previous to the date of taking pos- 
session ; and bo, at the time of the sale, 
the said lands were no longer subject to 
the payment of Government assessment 
and the capitalized value of the Govern- 
ment revenue duo on them had already 
been realized under the award that had 
been made. The appellant never pur- 
chased the said acquired lands, though, 
in respect of the lands that he putV., 
chased, bis title on purchase relatedi 
back to the default. In our opinionj 
therefore the appellant cannot be re-| 
garded as having acquired any interest, 
in the lands of Appeals Nos. 146, 147( 
and 148 by the purchase that he made.* 

(1904)82 0al.S7=81 I A 176=8 Sar 688=8 
C W N 786 (PC). 
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jThe late proprietors, that is to say, the 
respondents, were entitled to the sur- 
plus of the purchase money under S. 31, 

I Act 11 of 1859 as regards the lands that 
were sold. They are, in our opinion, the 
(persons* also entitled to compensation 
for what could not be sold, the acquisi- 
tion having taken place in the mean- 
time. So far as these three appeals are 
concerned, no question of annulment of 
the ganti arises, because the appellant 
never purchased the lands themselves. 

As regards .Appeal No. 149, the award 
not having been made for possession 
taken by the Collector till 22nd: Decem- 
ber 1925, and the sale having taken 
place on IStli September 1925, the ap- 
pellant purchased at the sale the lands 
which were subsequently acquired. He 
was therefore clearly entitled to the 
compensation in respect of the proprie- 
tary interest in the lands as lands of the 
tauzi. On 3rd October 1926, ho made 
the petition, in which he claimed the 
compensation that was to be awarded 
for^he ganti, and thus signified his in- 
tention to annul the ganti. As he did 
so before the award was made and when 
the ganti was yet subsisting, though 
liable to annulment at his option, he 
was entitled to get the compensation for 
the land which the award, subsequently 
made, divided into two parts, one for the 
proprietary interest and the other for 
the gantidari interest. His title as pro- 
prietor related back to the date of de- 
fault, but the annulment could only 
oper^iite from the date it was made The 
result, in our opinion, is that Appeal No. 
149 should be allowed to the extent of 
3/lGths of the compensation awarded 
for the gantidari interest, and Appeals 
Nos. 146, 147 and 148 being dismissed, 
the cross-objections therein should be 
allowed to the extent of the entire 
amounts claimed. There will be no 
order for costs in any of these appeals and 
cross-objections. 

Bartlel, J.—I agree. Appellant bought 
estate No. 188 at a revenue sale ^on 
18—9—1986. What then passed was 
the interesA of the Crown subject to the 
payment of revenue, the estate on which 
the Crown assesses revenue and which 
can be sold for arrears. This estate has 
been limited to the land, which is sub- 
ject to the payment of revenue and in 
respect of which the proprietor is en- 
tered in the general register of revenue 
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paying estates : 'Narayan Das Khettry 
V. Jatihdra Nath Boy Chowdhury (2), 
Now in three of these appeals, there 
was acquisition on l6tb September 1925» 
two days before appellant bought cer- 
tain lands of the estate vested absolutely 
in the Crown, and the interests then ex- 
isting in these lands were assessed at a 
money value payable to the respective 
owners. At the same time an abate- 
ment of land revenue was granted. I 
take the elfect of this to have been thaf, 
on the one hand, the amount of land 
subject to the payment of revenue de- 
creased, and on the other, the interest of 
the Grown diminished, as is evidenced 
by the fact that the Grown assessed 
that interest, the land revenue, at a 
lower figure. 

The appellant, who, on 18th fieptem- 
• her 1925, bought the interest of the 
Grown, bought something less than had 
existed before 16th September 1925, the 
date of the acquisition, though his title 
to what he bought related back to March. 
In this view of the matter, appellant is 
entitled to nothing in respect of the 
lands acquired on IGth September 1925. 
In the last case, he took the interest of 
the Crown, with a right to annul the 
ganti. If his claim to the value assessed 
on it in the subsequent land acquisition 
proceedings is construed as a formal an- 
nulment, he gets both sums and I ac- 
cept this construction. 

M.N. Order acqprdingly, 

A. I. R. 1933 Calcutta 524 
Special Bench 

Kankin, 0. J., Buckland and 
, Costello, JJ. 

(Peter William) Cresswell — Petitioner. 

V. 

(Olive Catherine) Cresswell — Opposite 
Party. 

Divorce Suit No. 2 of 1931, Decided 
on 28th November 1932, from decision 
of District Judge, Darjeeling. 

Divorce Act (1860), S. 2— Enquiry of 
cile on legal principles is necessary. 

Before giving a decree under the Indian Divorce 
Act it is necessary to carefully enquire on proper 
legal principles into the question of domioile : 

A. L JR. 1981 Cal 883 (d.fi.) and A. L R. 1932 
Cal 161, Rel on. IP 525 C 1] 

BanhinrC. J, — This is a husband's 
petition for dissolution of marriage on 
the ground of the adultery of the wife. 
The learned District Judge of Darjeeling 
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has granted a decree of divorce 4Lnd the 
facts appear to be borne out by the evi* 
deuce so fdr as the merits of the case are 
concerned. It is necessary however to 
^ point out to the learned District Judge 
that he has not properly dealt with the 
question of domicile of the parties. Un- 
less the parties are of Indian domicile, 
they do hot come under the jurisdiction 
conferred by the Indian Divorce Act, but 
under a different jurisdiction altogether. 
In his petition the husband alleges that 
he was born in British India and has 
always resided there and is at present 
residing at Kalimpong. In his evidence, 
he says : "I am a Christian, I was borli 
in the Dooars, British India". This 
Court has pointed out before, for the 
benefit jof the learned District Judges, 
that evidence such as this is not proper 
evidence of domicile. There are ipany 
Europeans who are born in British India 
but are not of Indian domicile. It is neces- 
sary to have regard to the circumstances 
and to carefully enquire on proper legal 
principles into the question of domicile. 
It may be quite plain that'these parties 
belong to the domiciled community. All 
I can say is that there is no evidence of 
that. Nothing appears from the name 
Cresswell which is an ordinary Euro- 
pean name. The learned District Judge 
has exercised a jurisdiction without hav- 
ing proper proof that ho is entitled to 
exercise it. 

I may add that this defect in the 
treatment of divorce cases is constantly 
causing trouble and I must really ask 
the District Judges to appreciate the 
rulings on this subject of domicile [Wright 
V. Wright (l) and Stroud v. Stroud (2)] 
and to take care to see that in all cases 
there is proper proof of Indian domicile 
before giving a decree under the Indian 
Divorce Act. The case must be sent back 
to the learned District Judge for further 
enquiry on this point. He wdll take such 
additional evidence as may be necessary 
and certify its result to this Court. 

Buchlmd, J . — I agree. 

Costello, J.— I agree. 

B.K. Case remanded. 

iTTTR'lOSl Cal 388= 53 Oal 269=i^"TC 
89 (SB). 

a. A I R 1982 Oal 181 = 53 Cal 1882 ?= 186 
1 G 415. 
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Mukerji, j. 

Mangal 2'7‘awiada5-"Defeiidant"^Ap- 
pellant. 

_ . V. 

Kali Sunday Bhadra and others^ 
Plaintiffs — Bespondents. 

* Appeal No. 608 of 1931, decided sdoi 
21st March 1933, against decree of 3rd 
Class Sub- Judge, Mymensingh, D/- 21^ 
July 1980. 

Bengal Tenancy Act (1S85), Sa. 29 end 52 
— For S. 52 addition in area ie necectary-^ 
Kabuliyat mentioning certain area and cer- 
tain rent*— Stipulation for addition or abate- 
ment of rent if increase or decrease in area 
—Provision is not against S. ‘ 29 in absence 
of evidence that same 'rent was paid for 
tenancy prior to lease. 

Section 52 contemplates that thore must be 
an addition of land ^ to the original tenancy. 
But if in the kabuliyat a certain area is mim- 
tinned and a certain rent is also mentioned as 
the rent for the area and there is a stipulation 
that if at any time the lauds are measured with 
a certain standard measurement and it is found 
on such measurement thbt there is any quan- 
tity of land either more pr less than the aaea 
stated, the tenants will have to pay additional 
rent or will get abatement of rent as the case 
may be, S. 52 will not be applicable. Tb bring 
the case however within S. 29 there must be 
proof of the same rent having been paid for the 
tenancy by the tenant even before the execution 
of tbe kabuliyat. In the absence of such evi- 
dence it cannot be suggested that the inten- 
tiou of the stipulation was to get round the 
provisions of S. 29. LP 526 C 1, 2J 

Abinash Chandra Ohose and Annada 
Charan Karoon — for Appollanfe 

Kalikinkar Chakrabarty tor Ees- 
pondents. 

Judgment . — I am of opinion that the 
decision complained of in^ this appeal 
is correct. The tenant holds under a 
kabuliyat executed in 1905. An argu- 
ment has been advanced to suggest thab 
the contr^act embodied in this kabuliyat 
was void because there is nothing to 
show^ that there any oonsideaailSoQ 
passed. I am not prepared to entertain 
this contention at this stage beoadse 
the specific grounds upon which the 
kabuliyat was challenged in the Courts 
below were grounds to the effect that it ^ 
was not genuine and also in the altei^na- 
tive, that it was executed by the. defen- 
dants without knowledge of its contents, 
grounds which have been overruled by 
both the Courts below. ^The kabuliyat 
therefore must be treated as embodying 
tbe binding contract between the parties. 
That being the position, the other facts , 
of the case have got to be examined in ’ 
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order to deal with the other arguments 
that have been addressed to me on be- 
half of the appellant. The tenancy con- 
cerned in the present case is a very old 
one. The trial Court found that it has 
been in existence for three or four 
generations. This finding has, to a cer- 
tain extent, been modified by the Sub- 
ordinate Judge. Although the Subordi- 
nate Judge was not able to agree with 
the trial Court in finding as a fact that 
the tenancy has been in existence for 
three or four generations, he has still 
upheld the view that it has not its 
origin in the kabuliyat in 1905 but that 
it has been in existence from a long 
time before. 

It may be conceded also, as found by 
the trial Court— a finding which has no.t 
been upset or touched by the Subordi- 
nate Judge — that the land comprised in 
the kabuliyat had all along con^ituted 
the lands of this tenancy. As regards 
measurement, it has been found by both 
the Courts below that .although the 
plaintiff's ease was that at the time 
when ^ha kabuliyat was taken there 
was a measurement of the lands, the 
materials that have been adduced in 
support of that allegation are not sufifi- 
ciept for coming to an affirmative find- 
ing in plaintifi's favour. It must be ac- 
cepted as beings the true position that 
at the tiq^e when the kabuliyat was exe- 
cuted or for the matter of that at any 
time before there was no measurement 
in respect of the lands. It may also be 
conceded, because there is no evidence 
to the contrary, that the tenant has at 
any lime over-stepped the boundaries of 
the lands which originally constituted 
the , tenancy and there is nothing to 
show^ that there has been any encroach- 
.peeijift ^f |he khas lands of the landlords 
by the tenants or that land had accreted 
to the holding in any other way so as to 
be regaled as additional lands which 
baye bem added to the tenancy in some 
way or btber. These being the facts,, we 
have got to see whether the decree for 
additional rent on. the ground of excess 
area can be justified or not. I am pre- 
pared to concede that the facts which 
have been found now would not sustain 
such a decree 'tf that decree is to be 
made on the footing of S. 52, Ben. Ten^ 
Act. That section oonteqplates that 
* there must be an addition ol land \o the 
original tenancy. But I am clearly of 
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opinion 'that in view of the contract the 
parties as contained in the kabuliyat of 
1905 the decree for additional rent that 
has been made by the Subordinate Judge 
is amply supported. In the kabuliyat a| 
certain area is mentioned and a certain 
rent is also mentioned as the rent for 
the area. Then there is a stipulation, 
which is of very great importance, that 
if at any time the lands are measured 
with a certain standard of measurement 
and it is found on such measuTement| 
that there is any quantity of land either 
more or less than tho area stated, the 
tenants will have to pay additional rent 
or will get abatement of rent as the! 
case may be. It has been argued that, 
not much importance should be placecV 
upon a stipulation of this charmster be- 
cause if all the lands which were* 
covered by the kabuliyat at the time 
when it was executed had really been 
assessed to rent and the rental that was. 
mentioned in the kabuliyat was a rental 
fixed for all those lands, a stipulation of 
this character would only bo a sort of a 
colourable devise to get round the pro- 
visions of S. 29, Ben. Ten Act. That 
undoubtedly is so. But in order to 
establish that position there : must be- 
some material on tbo record which 
would suggest that the rent that \Yas 
mentioned in the kabuliyat was a rent 
fixed for all the lands of tho tenancy 
irrespective of the figures that are 
given in tho kabuliyat as regards tho 
area of those lands. . One indication in 
support of that position would bo afford- 
ed by proof of^the fact'^tbat the same 
rout had 'been paid for this tenancy 
by thOh tenant even before the execution 
of the kabuliyat. With regard to this 
matter there is absolutely no evidence. 
Therefore it caqnot be said fora moment 
that there is anything here to suggest! 
that the intention of this stipulation, 
to which I have referred, was to get 
round the provisions of 8. 29, Ben. Ten. 
Act. 

On the ^otber hand, the^kabuliyat was 
only fora period of three years and 
that also suggests that what was intend- 
ed by the parties was that the lands 
which were then considered to 'be as 
being of a particular area were on that 
footing assessed to a certain rent but 
the parties agreed that ii and when in 
future the lands would be measured » 
-their exact area would be ascertained 
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and the rent would be adjusted 'either 
by increasing or diminishing it as the 
case may be. 1 am clearly of opinion 
that the stipulation of this character is 
^ good stipulation and on the strength 
of it alone the plaintiff would be en- 
titled to get the decree which the lear- 
ned Subordinate Judge* had made in his 
favour. It has further been argued that 
the Courts below should have in view 
of the provisions of Ss. 35 and 36, Ben. 
Ten. Act, made an order for progressive 
enhancement. So far as this matter is 
concerned, the enhancement under S. 30, 
Ben. Ten. Act that was made by the 
trial Court was not challenged by way 
of an appeal or a cross-appeal by the 
present appellants in the lower appel- 
late Court. This argument, if at all, 
can therefore apply to such enhancement 
as the learned Subordinate Judge has 
made. But I ffnd that the learned 
Subordinate Judge in assessing addi- 
tional rent has made no enhancement 
whatsoever under the provisions of S. 30 
of the Act. He has made a decree for 
additional rent for the excess area at 
the old rate. In these circumstances 
this contention in my opinion cannot 
possibly be given effect to. The result 
is that the appeal fails and must be dis- 
missed with^costs. 

li.Ki Appeal dismissed. 
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Mukerji, J. 

Mohanta Bhagawan Das — Defendant 
— Appellant. 

V. 

Bhupeiidranarayan Plaintiff 

— Respondent. 

Second Appeal No. 1866 of 1930, De- 
cided on 23rd November 1932, against 
decree of Diet. Judge, Murshidabad, D/- 
i7th March 1930. 

(a) Bengal Tenancy Act (1885), Sf. 3(5} 
and 153— Suit for recovery of exceii ccit 
ii one for rent-Civil P. C. (1908), S. 102. 

Th6 definition of Vrent” as contained in S, 8, 
Kub-S. (6) is sufficiently wide to include cesses 
which are payable by the tenant to the landlord 
iind as a consideration for the use and occupation 
of the lands of tenancy. A suit relating to le- 
CO very Of exoees cobs is therefore one for rent : 
AIR 1927 Oal 966 and AIR 1922 Cal 800, Foil, 

[P 698 Cl] 

(b) Landlord and Tenant — Rent— Suit for 
^Plaintiff registered under Land Registra- 
tion Act— He alone can maintain suit, 

In a suit for rent, the plaintiff is entitled to 
include rent for four years and that the name of 


the plaintiff, having beeu registered under th«; 
proviBions of the Land Registration Act, he W 
perfectly entitled to institute the salt alone Atiu 
maintain the action. [P 526 C 

(c) Lease— Construction — "Rajashwa" 
eludes cess— Cess whether approprUled- 6^ 
Government or District Board makes uw * 
diffprence. 

The word “rajashwa*' is wide enough to iiin 
dude cess payable under the Cess Act. It ia 
immaterial whether the cess is appropriated by ' 
the Government or is appropriaj^d for the purv 
pose of the District Board. It is tihe Govern- 
ment that imposes the cess and, if tfhdei the lawr 
it has got to be appropriated to definite pnrposesK 
which had been assigned to a particular public 
body, still the imposition must be taken as an 
imposition by the "hakiman.” [P 528 0 2]. 

GunadaoJiaran Sen and PrasantabhoQ*, 
shan Gupta^hr Appellant. 

Seetaram Banerji and Prdkas^handra^ 
Basil— -ior Respondent. 

Jxidgment.—Tlhih appeal hae^been pre;.- 
ferred by the defendant in a suit, which 
was instituted by the plaintiff-^Raja. 
BhupendVanarayan Singha Bahadur — 
for recovery of excess cess in respect of 
a certain patni mehal for four i^ears to- 
gether with damages, on the basjs of 
certain terms in akabuliyat, under Which 
, the .defendant holds the same. The sait> 
has been decreed by both the Courte 
below. A preliminary objection was- 
taken as regards the maintainability of 
the appeal on the ground that the suit,, 
out of which this appeal has arisen, was- 
a suit for recovery of money and that- 
therefore no second appeal. laH^. Thia 
preliminary objection, if it succeeds,. 
would land the respondent at ondjt into 
two difficulties, of which one is a ques- 
tion of defect of parties-and the other 
the question of limitation so far 'as ona 
year’s cesses are concerned. It may be> 
stated here that the respondent’s posi- 
tion in the Courts below was that what 
was claimed was not money but rent and 
in thkt way he was able to ward off the 
two contentions, as regards . defect of 
parties and limitation, that were levelled 
against him by the defendant. The apl 
pellant, also, equally contrary to- what ^ 
his case in the Courts below was, con- ^ 
tends that the suit was a suit for re- 
covery of rent and not for recovery of 
money and that for that reason b^tig en- 
titled not only to maintain the appeal,, 
but also to put forwards the aforesaid 
contentions, together with an additional 
contention, which was also ;put forward 
by him, as regatde the interpretation of • 
the clause in the document, upon which 
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the plaintiff relies. The latest decision 
relevant to the question, as to whether 
a suit of this nature is a suit for money 
-or a suit for rent, is a decision of this 
Court* in the* case of Nawab Bahadur 
* 0 / Murshidabad v. Bhupendra Narayan 
Sinha (l), but in that case no vdry clear 
decision appears to have been pronounced 
on this question. On the other hand, 
there is a very clear decision inanearliei^ 
oase, naitn^y, the case of Bhupendra 
Ndrayan oingka v. Midnaj^ur Zamiiu 
Aary Co. Ltd. (2), directly bearing upon 
this question. There, the suit was insti- 
tuted upon a kabuliyat the terms of 
which were very similar to the terms of 
the document in the present case and 
the relief claimed in the suit was exactly 
of the same description, and in the ap- 
peal, which was preferred in that case,* 
.a preliminary objection was taken as 
regards its maintainability. 

In that case, it was held that, although 
,.the suit related to recovery of excess 
- cess, the suit was a suit for rent, the 
Jlearned Judges observing that rent as 
•defined in the Bengal Tenancy Act in- 
cludes cesses and the dispute, between 
.the parties to the suit in that case, was 
[a dispute as to the * rent.’* The defini- 
tion of '‘rent” as contained in S. 3, 
sub-8. (5), Ben. Tan. Act, in my opinion, 
is sufficiently wide to include cesses 
which are payable by the tenant to the 
iandlord^and as a consideration for the 
use and occupation of the lands of the 
Wane^. I am not prepared to put a 
narrow construction upon that definition 
and 1 think, I must hold, agreeing with 
iha Courts below, that the present suit 
was a suit for rent. The suit does net 
offend the provision of 8. 153, Ben. Ten. 
Act, and therefore a second appeal is 
competent. That being the position, 
-tWo dt the contentions of the appellant, 
namely, the- one as regards limitation 
aiUd the other as regards defeotirf parties, 
canhot^prevail for the simple reason that, 

/ in a suit for rent the plaintiff is entitled 
to include rent for four years and that 
the name of the plaintiff, having been 
registered under the provisions of the 
Land Registration Act; he was perfectly 
leutitled to institute the suit alone and 
rnamtain the action. It may also be 
stated here that the defendant’s case, 
■j that the plaintiff has got a son is not 
1. AIB 1937 0a4 969^:106 I 0 851 
3. AIR 1938 Cal SfiQssdB t C 987, 


sufficiently specific, inasmuch afil^it has 
not been proved that, at the date when 
the suit was^instituted; the soh had been 
born. ' 

The third contention, namely^ the one^ 
relating to the interpretation of the 
clause in the document aforesaid cer- 
tainly requires consideration. There 
again the terms of the kabuliyat. in the 
case of Bhupendra Narayan Singha v. 
Midnapur Zamlndary Co. Ltd. (2), so 
far as may be gathered from the report, 
were very similar to those oi the docu- 
ment in the present case. It was held 
in that ease that the word ’‘rajashwa,”! 
which was used in that document, is; 
wide enough to include cess payablej 
under the Cess Act. I have considered 
the terms of the whole of the c^cufiient, 
which has been placed before me, and 
I am fully in accord with what was said 
by the learned Judges in the other case, 
namely, the case of Bhupendra Narayan 
Singha v. Midnapur Zamiyidary Co. 
Ltd. (2). Mr. San has contended that a 
different interpretation should be put 
upon this document, because the impo- 
sition that has been made is an imposi- 
tion of cess, which is not really payable 
to Government and which the Govern- 
ment does not at all appropriate for itsj 
own purposes, but which is wholly used 
and appropriated for the purpose of the 
District Board. That, in my opinion, 
makes no difference. It is the Govern- 
ment that imposes the cess and, if under 
the law, it has got to be appropriated! 
to definite purposes, which had beenj 
assigned to a particular .public body, still 
the imposition must be taken as an im- 
position by the ‘hakiman,’ which is the 
word’ used in the documents On the' 
whole, I find no reason to dissent ffSm 
what was held by Richardson, J., in the 
case referred to above. 

In my opinion, the decisions arrived 
at by the Court below are coi^ect.. The 
appeal, accordingly, must be dismissed 
with costs. The applioajbion for revision 
is rejected. Leave to appeal under the 
Letters Patent has been asked for^ but 
I do not consider that it Is a fit case in 
which such leave should be granted. 

B.K, Appeal dismissed. 
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' toad: 'W illiams, J. 
Kandarpamoha^fi Goswami — PlaintifiF. 

V. 

Akshayachandra Basu — Defsndant^ 
Original Saif; No. 837 of 1931, De- 
cided on 9th Jannary 1933. 

(a) Hindn Law -Will. 

Where thte settlors are Hindus, the, deeds 
must be construed, so far as is possib^ in ac- 
cordance with Hindu law. [HMSI G I] 

(b) Hindu Law — Religious endowment—* 
Shebaitsbip — Succession. 

The office of shebait is a kind of property and 
not merely an office, and the rules laid down in 
the case of Tagore v. Tagore apply to it ; AI B 
1932 Cal 791, FolL [E 331 C 1] 

(c) Hindu Law — Religiou^ondowmant — 
Shebaitshjp — Succession — Provision lor suc- 
cession of some heirs to exclusion of others 
is invalid.' 

Althouf^ the settlors may provide for succes- 
sion to the office of a shebait, they must not in 
so doing attempt to create an estate unknown 
to Hindu law, and a provision that the succes- 
sion is to be held by certain heirs of the founder 
to the exclusion of others in a line contrary to 
the Hindu law of inheritance is invalid. This 
rule applies equally to provision for succession 
fay certain heirs or descendants of a shebait, 
who has boon validly appointed, to the ezolu- 
filon of others among his heirs or descendants, 
who, but for the provision, would have rights of 
inheritance. [P 631 0 1] 

(d) Hindu Law — Gift— Unborn person. 

A gift cannot bo made to a person who is not 
in existence at the time of the gift. [P 531 G 1] 

(e) Hindu Law- - Gift — Construction — Rule 
as to, laid down — Gift may be valid as to 
persons qualified to take as gift though not 
by inheritance. 

A document ought to be construed in such a 
way that the incention of the maker shell be 
given effect to, so far as his meaning can be as- 
oertaiued from the document, and so far as his 
intention is in accordance with law. If there* 
fore a gift is made to a certain person and his 
heirs according to a line of succe.ssion, not in 
accordance with the law of inheritance, the gift 
may bo valid so far as Ihoso persons aro con- 
cerned who are qualified to take as a gift, 
though not by way of inheritance. [P 631 0 1] 

(f) Hindu Law— Will— Constructions, 

Two Uindu sisters dedicated a certain 'piece 

of land and a temple and a house erected there- 
on to a. certain deity and appointed themselves 
to be the shebaits for their lives, with power by 
deed or will to appoint their sucoessors. In de- 
fault of such appointment, their respective spri- 
tual guides, or, 'in case of death of either of 
them, his eldest male heir, was to act jointly 
with the surviving settlor ; and, after the death 
•of both set|lors, the two spiritual guides or*' their 
eldest male heirs ware to act jointly and thence- 
forth their eldest xnale desoendants* Bvery fu- 
ture shebait was to have power to appoint, by 
deed or will, his successor in office. Oru of the 
settlors acted as a shebait and died without ap- 
pointing her successor, when her spiritual guide 
became a shebait and continued as such until 
his death. His eldest male heir K claimed to be 
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a shebait under the terms of the deed. The 
other settlor never aeted as a sheb9dti,aw^ ta 
her death, since her spiritual guide imwSk 
dead, his only son A clalmeda shebaitsbip : x 

Beld : (1) that the settlors atteffipted^ to' 
provide for succession to the office snelisItiL 
partly by way of gift and partly by rjlfay of in- 
hezitanoe, and that the latter pact 
because it was contrary to law* . . tP fm .04] 

(Si) That A was validly appointed.' {FMl.C'n . 

(3) That the deed did 'not provide (or a gift - 
oyer to K upon the death of his father : 09 Bom: 
M|6, IHri. . . 0? 0810 9] / 

. (4) That the gift K would be of an uncertain 
and shifting character and yras . never iutendtd 
by the settlors. ^ [P 0390 1] 

7. 0. Hazra and S, Ha^ra-^for ^Slaica-' 
tifif. ‘ ..... 

S. N, Banerjee (Jr.) and &. (7. itfa- 
jumdar — for Defondant. 

Judgment. — By a deed of 09ttlehiienfr; 
dalied 13th September ]t9l6, Sutabah 
Daseo and Sarojabala Dasee - dodioatod 
a certain piece of land and a temple and 
a house erected thereon to a certain' 
deity, which they had installed add oon- 
seorated therein, and^ apifWinted theth- 
selyes as shebaits, ' and , ^conveyed to 
thamselvos, as such shebauB, the said 
properties upon trust, to supervise . and 
manage the sheba and periodioat/^festi- 
vals thereof, and defray the expenses 
out of money to be' paid td them by 
trustees of the temple, derived from pro- 
perties to be setbled thereafter {or the 
maintenance of the sheba. The shebaits 
were to have no proprietary interest in ^ 
the temple, land or house, bat were to 
be entitled to a share of the daily offer- 
ings. The deed farther provided that 
the settlors should be the shebaits for 
their lives, with power by deed or will 
to appoint theic^ sucoessors : 

*'Izi default of suoh appointment by the said.., 
Sroomati Sucabala Dasee her j^izitnal guide,^ 
Babu Mahendranath Chatterji of.' Salkea, Or, in 
case of his death, his eldest male belt, and In 
like default by the said Sreenlati Sarojabala 
Dasee, her spiritual guide, Babu Harimohan 
Goswami or in case of his death, his eldest male 
heir, jointly with the .suvivoc of the sMd settlors 
and after thedoath of both of the said settlors, and 
in default of suqh appointment as aforesaid the 
said two spiritual guides or their or his eldest 
male heie shall adt as joint shebaits of the said 
deity, and thenceforth the future shebaits sh^ll 
consist of the eldest male descendant of the said 
Hahendranath Chatteni and the said Hacimo- 
han Goswami, provided always that every future 
shebait of the said deity shall have like^wer to 
nominate and appoint by deed or wiUfnis suc- 
cessor in office." < ' 

In cit 96 any shebait hbould 
incapable or unfit, he could ba removed, 
and the person next entitled to become 
shebait was to sueceed in his place, and • 
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on failure thereof, the trustee or trus- 
tees for the time being of the temple 
and the dedicated p'roperties was to 
nominate and appoint a proper shebait 
in the office, it being the intention of 
the settlors that at no time should 
there be less than two shebaits of the 
deity. 

By an indenture made at the same 
time, Sarojabala Dasee, in order to 
provide for tho maintenance of 'the 
eheba, settled the whole of her property 
)|ieltfding certain property in Calcutta, 
on trust, and appointed the defendant 
Akshaychandra Base to act as trustee, 
with power to manage the said property 
and to enpervise the management of the 
shebaits appointed under the deed of 
dedication, and apply the income to be 
derived from the settled property as 
therein directed, and appoint shebaits'* 
in case of failure under the terms of the 
deed of dedication. By her will, dated 
29th December 1916, Sarojabala Dasee 
left all her property on trust to the said 
Basu,. to secure an income for the main- 
tenance of the Sheba and by a further 
settlement, dated 18th March 1917, she 
made a further settlement dedicating 
the Calcutta property to the deity. 

Sarojabala acted as shebait until she 
died in April 1917, without appointing 
her successor. Thetenpon, the said 
Harimohan Goswami acted as shebait. 
Surabala never acted as shebait. On 
19th July 1921, Harimohan Goswami 
died, without having appointed any suc- 
cessor. Thereupon, the plaintiff acted 
as shebait in his place, ^n 20tb April 
1931, Surabala died, without appointing 
her ancoessor. In this suit, the plaintiff, 
who is the only son and therefore the 
eldest male heir of Harimohan Goswami 
alleges that he is the shebait under the 
terms of the deed of dedication and sues 
defendant 1, A. C. Basu, as trustee of 
the Tbgkur and of Sarojabala's property 
andj^de^ndant 2, Abinashehandra Chat- 
terji, se shebait, on the ground that he 
succeed Suratela under the terms of 
the debd. being the eldest male heir of 
Maneendranath Ohatterji. Both . the 
plaintift and Abinashehandra Chatterji 
were alive at the tiind ' vriien the three 
deed; and the will were made. . 

The plaintiff states that defendant 1 
has failed to carry out the directions 
contained in the deeds of settlement 
and dedication and' claiois various re- 


liefs against him. No relief is claimed 
against defendant 2. Further, he makes 
a claim against defendant 1, in respect 
of another idol, which belongs to defen- 
dant 1. In my opinion this claim can- 
not be made in this suit, which is 
brought against defendant 2 in his re- 
presentative capacity only, by the plain- 
tiff as the shebait of a different idol. 
By his written statement, defendant 1 
asks the Court to construe the deeds 
and decide whether the plaintiff and 
Abinashehandra Chatterji or either of 
them is entitled to be shebait. He fur- 
ther alleges that the plaintiff is a per. 
son of licentious and criminal habits 
and unfit to be a shebait, and that he 
has brought this suit to forestall defen- 
dant 1, who was about to take steps to 
remove him from the office of shebait. 
Defendant 2 says that the plaintiff has 
wrongfully excluded him from acting as 
shebait. 

The following issues were raised ; 
(l) That the plaintiff is not a shebait, 
and has no right to sue because; (a) the 
settlors were not the founders of the 
sheba; (b) the deed of dedication pres- 
cribes a line of inheritance unknown to 
the Hindu law. (2) That the plaintiff 
is not a shebait, on the ground that, as 
no property was given to the idol, 
the dedication was not valid. (3) That 
the suit was not brought • in the name of 
the idol as it should have been. (4) That 
the suit is time-barred. (0) That the 
plaintiff has been paid already more 
than he is entitled to, and that it is for 
him to account to the defendant and not 
vice versa. (6) That the personal claim 
with regard to the other idol cannot be 
included in the suit. 

I have already decided the last issue 
in favour of the defendant. Issue 5 is a 
matter of account and I have not inves- 
tigated it. No. 4 has not been pressed 
and, in my opinion, the suit is nofr 
barred by liipitation. I find No. 3 in 
favour of the plaintiff. It is sufficient 
in this case for the plaintiff to bring 
the suit in bis own name, but i^n his re- 
presentative capacity as shebait of the 
named idol. 'There ‘is no snbsSance in 
No. 2, which I find in favour of the 
plaintiff. Apart altogether from the 
property settled in the hands of the 
trustees, the deed of dedication vested a 
temple, a dwelling-house and a price of 
land in the hands of the shebaits.* A» 
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to issae 1 (a), I hold that Snrabala and 
Sarojabala were the founders of the 
sbeba as appears from the deed of dedi- 
cation. 

There remains to be decided issue 
1 (b}i upon which defendant 1 has 
, mainly relied. This raises questions 
which are not free from difficulty, but 
certain rules are now beyond dispute. 
The settlors were Hindus, and the deeds 
must be construed, so far as is possible, 
in accordance with Hindu law. The 
office of shebait is a kind of property 
and not merely an office, and the rules 
laid down in the case of Tagort v* 
'Tagore (l) apply to it: Manohar 
21'ukherji v. Bhupendranath Mukherji 
(2). Thus, although the settlors may 
provide, for succession to the office, they 
must not in so doing attempt to create 
an estate unknown to Hindu law, and a 
provision that the succession is to be 
held by certain heirs of the founder to 
the exclusion of'others in a line contrary 
to the Hindu law of inheritance is in. 
valid. This rule, in my opinion, applies 
iequally to a provision for succession by 
jcertain heirs or descendants of a shebait 
;who has been validly appointed, to the 
exclusion of others among his heirs or 
descendants, who, but for the provision, 
would have rights of inheritance. Sub. 
ject to certain statutory exceptions, 
which are immaterial in the present case 
{a gift cannot be made to a person who 
lis not in existence at the time of the 
{gift. On the other hand, a document 
lought to be construed in such a way 
'that the intention of the maker shall be 

iven effect to, so far as bis meaning 
loan be ascertained from the document, 
land so far as bis intention! is in accord- 
janoe with law. If therefore a gift is 
made to a certain person and his heirs 
{according to a line of succession, not in 
jacoordanoe with the law of inheritance, 
{the gift may be valid so far as those 
I persons are concerned who are qualified 
to take as a gift, though not by way of 
inheritance. 

Applying these principles to the facts 
of this case, it is clear that the settlors 
attempted to provide for succession to 
the office of shebait, partly by way of 
gift and partly by way of inheritance, 

1 . (l87U}9BLBtt77= 1 A bup Vol STslS 
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and that the latter pari is invalid jbe-. 
cause it is contrary to law. The iorinir, 
part is valid, beoause it provided that at] 
the death of Sarojabala, and' in defanli. 
of appointment by her by deed pf will;' 
her successor in office :Bhonld fae>>Harl. 
mohan Goawami, with a like power to 
appoint, and Harimohan Qoswami was 
alive at the time of her death and ao- 
cepted the gift. Similarly, in. -my opi- 
nion, defendant S, A. '0, Chatter ji, wasj 
validly appointed. The deed provided' 
that At the death of Sprabala, tfaneen. 
draiHkth Chatterji, or, in case; of hl^ 
death, his eldest male >heir, should be 
her successor. This, in my-opinon, 
means, that if ManeendranathC^tterji 
is dead at the time of Snrabala’s death 
then his eldest male heir’ is to tabe by 
way of gift. Maneendranath Chatterji 
was dead at that time, and A. C. , Chat- 
terji, was his eldest male heir, and was 
then alive, and accepted the gift, and 
acted as shebait, so far as he was allow, 
ed to do so by the plaintiffs. 

The only question therefore which re- 
mains is whether the plaintiff can be 
said to have taken by way of gift over 
upon the death of bis father Harimohan 
Goswami, or whether im could only take 
by way of inheritance, under a provision 
which was and is invalid. That depends 
upon whether an intention that be 
should take by way of gift over can be 
ascertained from the document. He 
was alive, and was the eldest male heir 
of Harimohan Goswami at the time when 
the settlement was made, and therefore 
may have been within the contempla- 
tioiL .of the settlors as an individual 
apart from his heirship. In my opinion 
the deed does not provide for a gift over 
to the plaintiff upon the death of Hari-' 
mohan Goswami. It means only, as 1 
have already stated, that if Harimohan 
Goswami happens to be dead at the time 
when Sarojbbala dies, without having 
made any appointment, then his eldest 
male heir is to take by way of gift, bnt,^ 
not otherwise- If Harimohan Goswami 
happens to be alive, then he is to take 
by way of gift, and after his d^ath his 
eldest piale heir is to take way of 
inheritance. This distinguishes the pre- 
SiNit case from Madhaww' Oanpatrao 
V. Balabhai Baghunath (3>, 

8. AIB 1998 P 0 83±3l07 1 0 119=69 Bom 176 
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It is just possible to argue, though 
this argument was not raised by counsel 
on behalf of the plaintiff’ that although 
the gift vested in Harimohan Goswami. 
at the death of Sarojabala, and upon his 
death, without having made any ap- 
pointment. ^the right of appointment 
then vested in the trustees as provided 
in the deed; yet the deed further provi- 
ded that, after the death of both the 
settlors, and in default of appointment 
by them, the two spiritual guides or their 
or his eldest male heir should act as 
ihebaits, and therefore the shebaitship 
vested in the plaintiff by way of gift 
upon the death of Surabala. Such a 
gift would be of an uncertain and shift- 
ing character^ somewhat similar to that 
which was described in Tagore v. Tagore 
(l), and in my opinion, was never iiv 
{tended by the settlors. The result is 
that the plaintiff has not been appointed 
validly as shobait, and is not a shebait 
under this settlement. Consequently, 
he canndt bring this suit, and there 
must be judgment in favour of the de- 
fendants with costa. 

B.e. Suit dimmed, 
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M. 0, Ghose, J. 

Nishikanta C/LaWcrji— Petitioner. 

V. 

Behari Zafcar— Opposite Party. 
Criminal Bevn. No. 883 of 1932, Deci- 
ded on 13th December' 1932. 

(a) Penal Code (1860), S. 182— Evidence 
both parties heard — Conviction if not 

illegal merely became accused is not given 
opportunity to prove truth of his case. 

Where the evidence addaced by the police 
officer and also the evidence on the side of the 
acoused person is taken and the Magistrate has 
given his deoision after hearing fully both sides, 
conviction under S. 182 is not illegal merely 
because the accused was not given opportunity 
to prove truth of his case. [P 688 0 1] 

(b) Criminal P. C. (1898), S. 370— Trial 
by Prosidency Magistrate— Fine less than 
Rs. 200— Judgment written — Megistrate 

^•^nust state findings supporting conviction. 

No doubt in a case of fine of le$s than Bs. 200, 
a Presidency Magistrate is absolved under S. 370 
irom making a brief statement of the reasons for 
bis conviction, but if ho chooses to write a judg- 
ment then be must state the points which it is 
the duty of the prosecution to prove and his 
findings upon those points. ^ [P 583 G 2] 
PareeUal Shome — Petitioner. 
Sudkanshushehhar Mukherji-^lot Op- 
Iposite Fartyi 


Order —Tlh\% is a Buie obtained by 
Nishikanta Ghatterji, who has been con- 
victed by a Presidency Magistrate under 
S. 182, 1. F. (3., and sentenced to a fine 
of Bs. 100. The first point taken is that, 
upon a police report that the petitioner's 
case was false, the Magistrate proceeded 
to try him under S. 182, I, P. C., with- 
out giving him an opportunity to sub- 
stantiate his own case, although he had 
filed a narazi petition. The facts are 
these : On 29th April the petitioner 
Nishikanta Ghatterji went to the police 
station and made a case that, on the 
previous night, there was a theft from 
his room at 50, Bamtanu Basu Lane, in 
respect of a sum of Bs. 480 odd, and that 
he suspected his servant Behari Kahar, 
who had absconded. The police officer 
questioned Behari Kahar, who ‘ stated 
that the case against him was totally 
false, that he had been a servant of the 
petitioner, that he had no wages for five 
months and when he asked for his wages 
the petitioner refused to pay him and 
threatened to put him in trouble and 
that there was a quarrel after which he 
left the service. The police officer, after 
hearing both sides, came to the con- 
clusion that the petitioner's complaint 
was false. The police report was sub- 
mitted on 3rd May requesting that the 
petitioner, Nishikanta Chattorji, might 
be summoned under S. 182, 1. P. C. The 
summons was issued on 4th May, calling 
upon him to appear on 19th May. He 
actually appeared on Ist June, but he 
did not file his narazi petition until 
10th June. The Magistrate postponed 
action on the narazi petition and pro- 
ceeded with the trial of the case under 
S. 182, and, on- 22nd August, convicted 
and sentenced 'him to a fine of Bs. 100. 

It is urged, on the authority of 
the cases of Ounamony Sapui v. Em^ 
press (l) and Isser v. Emperor (2) that 
the procedure adopted by the trial 
Magistrate was wrong, that he should 
have postx^oned the trial of the case 
under 8. 182, 1.P.G., and that be should 
have first proceeded to hear the narazi 
petition and given him an^ opportunity 
to prove the truth of hig complaint. 
The learned advocate, who has appeared 
for the Crown, argues that it would 
have been the proper course if the 
Magistrate had given the petitioner an 

1. (1899)8 0 WN 758. 
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opportnnlty of proving the truth of his 
complaint in open Court. But the peti- 
tioner’s grievance on account of the 
omission of the Magistrate to give him 
the necessary opportunity should have 
been ventilated in due time and not kept 
for ventilation after he had been con- 
victed under S. 182, I. P. 0. It is 
pointed out that, in all the reported 
cases, where the High Court stated that 
the petitioner ought to be giren an op- 
portunity to prove hia case, the peti- 
tioner had moved the High Court before 
be was convicted on a charge under 
S. 182, I. P. C. In my opinion, the 
argument has much force. It is one 
thing to postpone a trial while an op- 
portunity is given to the petitioner to 
prove the trutli of his complaint and 
quite another thing to quash a convic- 
tion on the ground that the opportunity 
was not given to the petitioner. As 
pointed out by Cuming, J., in the case 
of Kmvercr v. Baharali /b's?rjs(3), there 
is no provision in the law that before a 
Magistrate cau inquire into a case under 
S, 182, 1, r .C., on the complaint of a 
police oflicer, he must give the accused 
party an opportunity of proving the 
truth of his case, and that if tlio accused 
person is convicted without any preli- 
minary opportunity being given to prove 
the truth of bis case, the conviction is 
;not illegal on that account. In this 
|cas 0 , it would have been a bettor pro- 
:ceduro if the Magistrate had given the 
petitioner an opportunity to prove the 
truth of his case. But the trial cannot 
bo said to have been illegal. The evi- 
dence adduced by the police oflicer was 
taken and all the evidence on the side 
of the accused person was taken and the 
Magistrate has given his decision after 
hearing fully both sides. 

The next point taken is that the 
Magistrate came to no finding that the 
accused gave the information knowingly 
and believing it to be false, that he over- 
looked the fact that the petitioner did 
not make a charge of theft against 
Behari Kabar, but merely suspected him, 
that the learned Magistrate wrongly 
placed the onus upon the accused person, 
that he ought to have held that the 
onus lay on the prosecution to prove that 
the information lodged by the petitioner 
was false and that he lodge d it knowing 
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and believing it to be false, ftnd.Jthnttte 
findings of the Magistrate are not sum- 
oient for a conviction under .8. 183» 
1. P. 0. The record has been fully placed 
by the ledrned advocates on both sid^s. 
The learned Presidenoy Magistrate has 
written a judgment in which be has 
merely discussed the evidence of the de- 
fence witnesses. He has not state^ the 
points which it is the duty of the pro- 
secution to prove, nor has he^ stated his 
findings upon any of these points. After 
criticising the^ defence evidence he 
merely says : **I find the accused guilty 
under S. 182, 1. P. G.’* The learned ad- 
vocate for the Grown points out 8. 370, 
Criminal P. C., which lays down that, 
instead of recording a judgment in man- 
ner provided in the preceding sections, 
a Presidency Magistrate shall record 
only certain particulars and in all cases 
in which he inflicts imprisonment or 
fine exceeding two hundred rupees, or 
both, a brief statement of the reasons 
for the conviction. 

It is argued 'therefrom that the, Presi- 
dency Magistrate is absolved from the 
necessity of writing a judgment, but he 
need only make a brief statement of the! 
reasons for his conviction, and that hOi 
need not even do that where it is a oaE0| 
of a fine less than Rs. 200. It is urgodi 
that, in this case, the fine was less than 
Rs. 200 and the order I find the ac- 
cused guilty under S. 182, 1. P. 0.,” waSj 
sufficient, and nothing more was ^neoes-' 
sary under S. 370. This argument would 
have been a good argument if the 
learned Magistrate had written no judg- 
ment at all but merely convicted the 
accused under the section. But he hasl 
chosen to write a judgment of ^ more^ 
than 30 type-written lines in which he 
has shown how he approached the case. 
That judgment begins with a statement 
that the accused is charged under 8, 182, 
I, P. 0., for bringing a false case against 
his servant Behari Kabar on 28th April 
1932, and the accused pleads not guilty^^ 
Thereafter, he goes on discussing the ■ 
defence evidence till he comes to his 
conclusion, I find the accused guilty 
under S. 182, L P. G.'^ Even in discus- 
sing the defence evidence, he appears to 
have misdirected himself* He thought 
that the accused showed an entry, 
Ex. 3 (r), to the effect that the land- 
lord, Manmathanath" Ghat ter ji, depo, 
sited Es; 300 with him. As a matter of 
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faot, it/ was the Sab-Inspector who proved 
the entry and not the accused. The case 
of the accused is that a sum of Bs. 486 
odd was in the balance, and except only 
three z)otes of Bs. 10, all was stolen 
aVay during the night and the account 
" which was exhibited in the case would 
show how the balance was arrived at. 
In assuming that the accused relied 
upon this entry, Ex. 3 (1), the trial Ma- 
gistrate appears to have misdirected 
himself, and, as stated above, he has not 
eaid one word about the prosecution 
^evidence, nor has be come to any finding 
on the points sought to be made out by 
the prosecution. 

The learned advocate for the Crown 
read the prosecution evidence and 
showed that Behari deposed that he had 
a quarrel with the petitioner, who re- 
fused to pay him the arrears of five 
months’ wages and threatened to put 
him in trouble. A mistri, F. W. 1, de. 
posed that he heard Behari quarrelling 
with bis master. Assuming that the 
evidence of Behari is correct and that 
the petitioner wrongly suspected him, 
the Magistrate has not come to any find- 
ing that the complaint of theft made by 
the petitioner was false or that he knew 
the case to be false. The mere fact that 
the police officer found the case to be 
false is not a sufficient reason for saying 
that the petitioner is guilty under 
S. 182, 1. P. C. In every criminal case, 
the onus lies on the prosecution to prove 
the guilt of the accused. The onus does 
not lie on the accused person to estab- 
lish his innocence. In this case, the 
learned Presidency Magistrate appears 
to have approached the case altogether 
from a wrong point of view. The judg- 
ment recorded by him is not in accor- 
dance with law. It is accordingly re- 
versed. The question then is whether 
an order should be made directing a 
fresh trial of the petitioner. ^Having 
regard jio the circumstances of the case, 
it does not appear necessary to pass such 
, <an order. The result is that this rule is 
made absolute and the conviction of the 
accused is set aside. The fine if paid 
will be't^funded to the accused. 

B.E. Bale made absolute. 
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Jack and Mitteb, JJ. 

Priyambada Debee — Petitioner. 

V. 

Bholanath Basu — Opposite Party. 

Oivil Bevn. No. 826 of 1932, Decided 
on 20th December 1932, against order 
of Sub-Judge, Burdwan, D/- 9th July 
1932. 

(a) “cwi P. C. (1908), O. 21, R. 100— 
Events tubtequent to delivery of possession 
must be considered — Practice, subsequent 
events. 

In an application under O. 21, H.' 100, the 
Court acts with material irregularity in the 
exercise of its jurisdiction iu refusing to look at 
events subsequent to delivery of possession. 

LP 686 0 1] 

(b) Practice— Duty of Court — Court must 
aborten litigation and preserve ‘rights of 
parties — Practice, subsequent events. 

It is the duty of the Court, which still retains 
control of the judgment, to take such action as 
will shorten litigation, preserve the rights of 
both parties and best subserve the ends of justice. 
In exceptional cases it is not only competent, 
but it is the duty even of a Court of appeal to 
take notice of events, which have happened 
since the order challenged in appeal was made: 
6CLJ 102, hef. IP 635 0 1] 

Sitaram Banerji and Prakashchandra 
Basu — for Petitioner. 

Mitier, J. — This Rule is directed 
against an order of the Subordinate 
Judge of Burdwan. by which. he allowed 
an application made under O. 21, E. 100, 
Civil P. C., by some of the opposite 
parties to the present Buie. Sreemati 
Priyambada Debee, the petitioner in the 
present Rule, is the patnidar of the lot 
mahal Pingur in Burdwan. The oppo- 
site parties Nos. 1 to 10 claim to be the 
sepatnidars of the said mohal. She 
brought a suit for recovery of the dar- 
patni rent for the years 1331 to 1334 
B. S. against Fraphulla^Datta and others, 
the darpatnidars. The suit was decreed 
and in execution of the rent decree she 
purchased the darpatni on 2nd Decem- 
ber 1929. The opposite parties made an 
application for setting aside the sale. 
That application was numbered as 
Misc. Case No. 28 of 1930. A compro- 
mise was arrived at between the parties 
and it was agreed that, if the opposite 
parties deposited the decretal amount 
by 29th April 1931 the sale would be 
set aside, otherwise the sale would be 
confirm^. The payment not having 
been made as agreed, the sale was con- 
firmed on 2Dd May 1^31 and the peti- 
tioner took possession through Court on 
9th July 1931. On 6th August the op- 
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posite parties Nos. 1 to 10 applied under 
O. 21. E. 100, Civil P. 0. 

The petitioner came to know on 9th 
July 1931 that the opposite parties 
^ Nos. 1 to 10 were in possession as se- 
patnidars and she had a notice served 
on them under S. 167, Ben. Ten. Act, to 
annul their incumbrance and the notice 
was served on 16th January 1932. The 
learned Subordinate Judge allowed the 
opposite parties’ application under 0. 21, 
E. 100 of the Code, and directed that 
the opposite parties Nos. 1 to 10 do re- 
cover possession from the petitioner. 
The present Rule has been obtained by 
the petitioner against the order of the 
Subordinate Judge. The Subordinate 
Judge in- his judgment noticed the fact 
that the opposite parties disputed the 
allegations of the petitioner, (l) that 
the decree was a rent decree and (2) 
that the notice under S. 167, Ben. Ten. 
Act, had been served, but proceeded to 
base his judgment on the assumption 
that the petitioner had established 
both these allegations, and held that, as 
at the date of their application under 

0. 21, B. 100, the oppoasito parties were 
in possession on their account, their 
application should succeed and this not- 
withstanding the fact that at the time 
of the hearing of the application the 
sepatni had been annulled by notice 
duly served under S. 167, Ben. Ten. Act. 

It is contended for the petitioner that 
(the Court below has acted with mate- 
jrial irregularity in the exercise of its 
.jurisdiction in refusing to look at events 
.subsequent to delivery of possession. 
iWe are of opinion that this contention 
jis right and must be given effect to. 
jWe think that it is the duty of the 
Court, which still retains control of the 
judgment to take such action as will 
shorten Utigation, preserve the rights of 
both parties and best subserve the ends 
of justice: see Ramyad Sahu v. Binde- 
mxri Kumar (1). Courts have gone so 
far as to hold that in exceptional cases it 
is not only competent, but it is the duty 
:evon of a Court of appeal to take notice 
of events which have happened since 
the order challenged in appeal was 
made. Here, the event, viz., service of 
notice, bad been effected before the 
judgment was rendered in the proceed- 
ing under 0. 21, B. 100, and the sepatni 
had been annulled, as the notiee was 

1. (1907) 6 C L J. 102. 


served within a year of the date of 
confirmation of sale, so, at the date Of 
the order the sepatnidars could not be 
held to be in possession on . thur ac. 
coant within the. meaning of 0. 21i 
B. 100. . . 

The opposite parties have n6t plaeed 
sufficient materials before the Court to 
show that the sepatni was created before 
the darpatni, which was avoided by the 
Bale, so as to entitle the Court to hold 
that the sepatni was not an incumbrance 
created by the defaulting patnidar and 
could not bo avoided by the patnidar. 
No patta and kabuliyac are forthcom- 
ing with respect to the sepatni and it 
would seem from the evidence of Nali- 
nakhya Basu, witness 1 for the appli- 
cant, that the sepatnidars were paying 
the darpatni rent to the patnidar under 
an arrangement with the darpatnidar 
and that they pay Es. 33 as munafa to 
the darpatnidar. All this would go to 
show that the sepatni was created by 
the defaulting darpatnidara their 
predecessors in interest and the incum- 
brance of the sepatni was annulled by 
notice under S. 167, Ben. Ten. Act. It 
is unfortunate that the opposite parties 
have not appeared before this Court to 
show cause; but we .have examined 
the records and we are of opinion 
that the Bale must be made absolute 
and the order of the Subordinate Judge 
must be set aside. The application of 
the opposite parties under 0. 21, E. 100, 
Civil P. G., must be distnissed. There 
will be no order as to costs. 

Jack, J. — I agree. 

B.K. Rule made absolute. 

A. 1. R. 1933 Calcutta 535 

Lort-Willta^js, j. 

Jalpaiguri Banking and Trading Cor^ 
poration, Ltd. — Petioner. 

V. 

Samaresh Chakrabarti — Opposite 
Party. 

Appln. in Original Suits Nos. 1771 of 
1929 and 1733 of 1930, Decided on 6th *• 
January 1933. 

Deed — Construction — Sufficient descrip- 
tion of property — Further incomplete des- 
cription should be disregmrded. 

Where an incomplete description has been 
added to an already snffleient desotiption, then 
the added description may be disregarded under 
the maxim of falax demonjtrali'^i [P 587 C l] 
All zamindari lands and rights, known as the. 
"Chakrabarti estate," in certain parganas, were 
mortgaged. In the subsequent enomecation of * 
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the properties comprised in the description of the 
estate in the deed of mortgage, certain tauzis in 
those parganas were omitted although they were 
known to be part of the estate. 

Held : that the description of the property as 
*'Gfaakrabarti estate" was sufficient to render cer* 
tain what the mortgagor intended to mortgage, 
and that the subsequent erroneous ennmeratioii 
of the properties comprised within that dosorip- 
tion ought not to have any effect. IP 537 G 1] 

Sudhish Bay — for Petitioner. 

B. N. Ghosh — for Imperial Bank of 
India. 

Order , — The petitioners obtained a de- 
cree against the executors of the late 
Byotnkesh Chukerbutty for over four 
lakhs of rupees, which decree remains 
wholly unsatisfied. By an indenture, 
dated 7th September 1927, Byomkesh 
Ghuckerbutty mortgaged to the Imperial 
Bank of India certain properties men- 
tioned in Schs. 1, 2 and 3 to the deed of« 
mortgage together with all lauds, build- 
ings and structures thereon, and all 
rights, liberties, privileges, advantages, 
easements and appurtenances whatso- 
ever belonging or relating to the said 
property. Schs. 1 and 2 refer to the 
mortgagor’s property in certain build- 
ings in Calcutta. Sch. 3 reads as fol- 
lows: 

All those samindari lands .'ind rights known 
as the Chakrabarbi estate comprising: (a) Datia 
pargana being situate in district and registration 
office of Khulna, tauzi Nos. 72-2, 82 and 413, 
Mauzas Nagarhata, Daulntpur, Sarsa, Bansbarhi, 
Baita, Pakurhia, Jaipur and all lands with sad- 
der tahsil thana; (b) Said pur pargana being situ- 
ate iQ district and legistration office of Jossore, 
tauzi Nos. 5515, 4212, 4403, 4870, 4147, 4856, 
175, 151, 152, 1129 and G4H (Ohurnia), Mauziis 
Bajgqbnj'Laksbmanpur, Juranpur, Bajiapur, 
Khanpur, Bhomardaha and all lands with suddor 
tahsil thana; (c) Bbarphata Jungpur pargana being 
situate in district and registration office of Jessore, 
tauzi No. 4205,,Mauza Gangalia, and all lands 
with Budder tahsil thana; or howsoever otherwise 
this estate is or was described or known. 

The petitioners allege that certain 
properties belonging to Byomkesh Chuo- 
kerbutty and situate in Saidpur and 
Bbarphata Jungpur parganas «are not 
inclndq^ in this mortgage. Those pro- 
perties are (1) tauzi No. 20.B. 1 (siddha- 
niskar); (3) Khatiyan No. ^71 (siddha- 
niskar); these properties are situate in 
Saidpur pargana; (3) Khatiyan No. 59 
(patni); (4) Khatiyan No. 61 (patni). 
These properties are situate in Bhar- 
pbata Jungpur pargana. And the peti- 
tioners ask that th^e properties should 
be sold in execution of their decree. The 
Imperial Bank, on the other hand^ con- 
tends that these properties formed part 


of an Estate belonging to Byomkesh 
Cbuokerbutty, which is called and is 
known as th^ '*Chakrabarti estate,” and 
consists of zamindari land and rights 
arising out of land situate in the Datia^ 
pargana, which is in Khulna District, 
and in the Saidpur and Bbarphata Jung- 
pur parganas which are in the Jessore 
District. Under orders of this Court, 
Mr. K. 0. Lahiri was appointed receiver, 
so far back as 1930. lie has given evi- 
dence and says that ho took possession 
of the whole of what was stated to him 
by the executors to bo included in tbe 
Chakrabarti estate, among which pro- 
perties were those which the petitioners 
allege were not included in the mort- 
gage, and that he has been in possession 
of all those properties ever since, and 
has managed thorn and collected the 
rents. Further, he says that they are 
known as the * Chakrabarti estate;” but 
he says further that the properties re- 
ferred to by the petitioners, though they 
lie within the area of the Saidpur and 
Bbarphata Jungpur parganas, arc not 
within the area of any of the tauzis 
mentioned in Bch. 3. 

I am satisfied that Byomkesh CJiuc- 
korbutty intended to mortgage, and did 
mortgage, the whole of his estate lying 
within these parganas and known as tho[ 
Chakrabarti estate, including the pro- 
perties mentioned by the petitioner. The 
meaning of the description of the 
Chakrabarti estate referred to in Sch. 3 
is not clear. At first sight it seemed to 
me that the estate according to the des- 
cription comprised the whole of the par- 
ganas mentioned, but according to the 
receiver only a comparatively small por- 
tion of the area comprised in those par- 
ganas belonged to Byomkesh Ghucker- 
butty. According to the evidence of the 
receiver, all that Byomkesh 'Chucker- 
butty owned in the Datia pargana were 
tauzis Nos. 72/2, 62 and 413, and he 
owned the whole of the area contained 
in these tauzis. In Saidpur pargana he 
owned the whole of the area contained 
within the tauzis mentioned in the sche- 
dule and also tauzi No. 20-B. 1 (siddha- 
niskar) and khatiyan No. 471 (aiddha- 
niskar), to which I have already referred. 
In Bbarphata Jungpur pargana he owned 
the whole of tauzi No 4205 and khati- 
yans Noa. 59 (patni) and 61 (patni). 

It seems therefore at first sight that 
the meaning of the description fa that 
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tho estate oomprised only the areas 
covered by the tauzi numbers mentioned. 
But the description does not end there, 
but mentions a number of mauzas by 
name and **all lands with sudder tahsil 
thana.” The meaning of the part of the 
description is not free from doubt, but 
so far aa I can understand from the evi- 
dence it means that certain mauzas and 
other lands have erected upon them 
sudder tahsil thana, or in other words, 
collecting kacharies, and that these 
kacharies are included in the mortgage. 
The mortgagor, as I have said already, 
conveyed the land and buildings and 
structures thereon, but I agree with the 
learned counsel for the petitioners that 
it was necessary to mention these parti- 
cular structures in the schedule, other- 
vsdse it might have been contended that 
they liad been excluded by tho schedule 
and that, to that extent, tho schedule 
must bo licld to restrict tho general ex- 
pression in tho earlier part of the deed. 
No evidence has been advanced why tha 
proporbios mentioned l)y tho petitioners 
should have been excluded from the 
■ mortgago. Thoy form a comparatively 
small part of tho whole of the property 
which is alleged to bo known as tho 
“Chakrabarti estate,” and I am satisfied 
that the mortgagor's property in theso 
parganas is snlliciently described by the 
name ‘'Chakrabarti estate,” and that 
Byomkesh Ghuckorbutty s lands and 
rights in those parganas aro known col- 
lectively as the “Chakrabarti estate,” 
and include tho properties mentioned 
by the petitioners. 

In my opinion this is a case whore one 
jdescription — ^and that an incomplete one 
I — has been added to an already eufiicient 
description, and that this added descrip- 
tion may be disregarded under the 
maxim of fulsa demonstratio. The prin- 
ciple upon which oases bearing on these 
points have been decided has been stated 
by Homer, J., in Cowen v. Truefitt. 
Ltd. (l). In accordance with ibis prin- 
ciple I think that the description of the 
property as ''Chakrabarti estate” iS suffi- 
cient to render certain what the mort- 
gagor intended to mortgage, and that 
the subsequent erroneous enumeration 
|of the properties comprised within that 
description ought not to have any effect. 

i: (1898) -2 Ch 651=07 L J Ch 696=47 W B 29 
=79 L T 318; • 


For these reasons, the petition must 
dismissed with costs. 

B.E. Petition diemimi. 
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Bankik, C. J. abd Costello, J, 
Abdul Majid and otters— Accused— ' 
Appellants. 

V. 

Emperor — Opposite Party, 

Criminal Appeals Nos. 450 and 589 of 
1932, Decided on 12th December 1932.. 
against order cf Special Magistrate, 
Ghinsura, D/- 19th May 1932. ^ 

Emergency Powers Ordineoce (2 of 1932), 
Sf. 32, 37 end 52-Triel by Special Magis- 
trate — Approver tendered pardon — Commit- 
tal to Sessions is not compulsory — Ordi- 
nance prevails over Criminal P. C. (IBSSK 
S. 337 (2-A). 

The provisions of the Code are to apply in tho* 
case of special Magistrates so far as they are not 
inconsistent wiih the Ordinance. When the- 
provisions of the two conflict, those of the Ordi- 
nance prevail. Where Oiereforo a special Magis- 
trate trying a case under Ordinance 2 of 1932,. 
has tendered pardon to the approver sub-S. (2*A), 
S. 387, Criminal P. C., does not make it obliga- 
tory upon him to commit the accused for trial, 
to the Court of Sessions. LP 588 C 2] 

Sudhanshukumar Sen — for Appel- 
lants. 

Khundkar — for the Crown, 
liankin, C. J. — In this case we have* 
first of all, two accused, who appeal 
from jail and next, two other accused,, 
whose cases have been argued very 
carefully before us by their learned ad- 
vocate. These parsons have all been 
tried under Ordinance 2 of 1932, by a- 
special Magistrate, who has convicted 
them on the charge of conspiracy to 
commit dacoity and also on a charge* 
under S. 402, I, P. 0. — preparation for 
committing dacoity — and hasgiventheot 
sentences of three years and five years 
respectively to run concurrently. The 
case is one in which the approver was 
examined after the special Magistrate* 
had oommenoed the trial. He was ten- 
dered a pardon and made a proseoution. 
witness and his story was that the Ap- 
pellants now before us had all taken 
part with him in a conspiracy to gb to a 
place called Cbak near HaHpal and 
'Carry out a dacoity in the house of a 
certain barrister. The police bad re- 
ceived intimation that a dacoity in this 
bouse was contemplated and, on the 
night of 6th Febrnary, certain persona 
w^nt down from Calcutta to EaripaJ 
station by the night train and a number 



•538 Calcutta Abduii Majid v. Emperor /Rankin, C. J.) 1933 


of constables were watching out for bus* 
piciouB persons projecting this dacoity. 
The evidence is that the accused per- 
eouB went to the end of the platform, 
•crossed. the railway lines and took the 
road towards Chak. The police party, 
followed by some of the employees of 
the railway thereupon proceeded to 
overtake them and arrested them. So 
far as regards the appellants with whom 
we are concerned, the first thing to 
notice is that, as regards the accused, 
Majid, no railway ticket was found in 
hj^s possession; but when the party was 
arrested, this man attempted to attack 
the police officer with a dagger until an* 
other police officer came to his rescue and 
prevented it. As regards MirBillal Hos- 
aain, there were found upon him a false 
juoustache, a pencil sketch of the hous^ 
where the dacoity was contemplated, a 
torchlight and a return railway ticket. 
As regards the other two persona before 
418, namely, Hossainnddin alias Maha* 
ram and Harendra, we find that a six- 
chambered revolver and a single ticket 
No. 2544 were found on Harendra and a 
ticket No. 2542 and dagger were found 
on Maharam. 

Now the suggestion put forward on 
behalf. of Majid is that he was a person 
who was arrested at the railway station, 
that he had gone to Haripal in order to 
eee whether he could get an employment 
as a bus driver, that he had no con- 
nexion with the people who carried the 
revolver or with the man who carried 
the false moustache and that , he had 
nothing to do with the dacoity. All 
the excuses that were given by the 
different appellants before us were of a 
yague character and entirely unsupport- 
ed by any evidence whatsoever. The 
approver, having been examined before 
the special Magistrate, gave a long and 
detailed account qf the part played by 
the different people in the consp^acy. 

It is qj}ite clear that the appellants 
before us were known to the approver 
and the approver to them. It is said 
about Majid that, according to the ap- 
prover, he came to the station with a 
revolver and, as no revolver was found 
with him, the appro ver*a story has not 
been corroborated. Of course tlfat is 
not so at all. The man who procured and 
found the revolver was not necessarily 
the man who and entrusted to nae it. 
We find that the approver's story is cor- 


roborated by the fact that these people 
were all arrested together and that they 
were all obviously out to commit this 
dacoity. As regards Majid though some- 
body else at that stage had the revolver, 
he had a dagger and he immediately 
proceeded to use it. As'regards Maharam 
his ticket is consecutively numbered 
with two other tickets found with his 
party and he had a dagger with him. I 
have no doubt that the special Magis- 
trate was quite right in coming to the 
conclusion to which he came and that 
the appeals so far are to be dismissed. 

It is right to notice the contention 
that was put forward to the effect that 
the proceedings before the special Ma- 
gistrate were bad. It is said that his 
having tendered pardon to the appro- 
, ver fsnb-S. (2-A), S.337, Criminal P. C.] 
made it obligatory upon him to commit 
the accused for trial to the Court of 
Session. It is not disputed that, under 
the Ordinance (2 of 1932), he certainly 
could not commit the accused for trial 
to any Court of Sessions. When we look] 
at the Ordinance, we find that there is 
an express provision that the provisions 
of the Code are to apply in the case of, 
special Magistrates so far as they are 
not inconsistent with the Ordinance and 
similar phrasing is used more elabo: 
rately in S. 32 and also in connexion 
with Sessions Judges in S. 32. It makes 
no difference whatever, so far as I can 
see, whether the Magistrate tendering 
the pardon had been the District Magis. 
trate and not the Magistrate trying the 
case. The provisions of sub-S. {2.A) 
would apply equally whoever had been 
the Magistrate tendering the pardon 
and itls quite clear that the special 
Magistrate is the Magistrate who, under 
the Ordinance, is to try the case. Un-| 
less therefore we were to bold that no| 
approver could ever give evidence be- 
fore a special Magistrate, the appellants 
would not succeed in making the argu- 
ment logical. But it is quite clear that, 
in BO far as the Ordinance is inconsis- 
tent with sub 8. (2.A), the Ordinance; 
prevails and there is no ground for sup- 
posing that it is impossible for the spe- 
cial Magistrate to hear the evidence.; 
The appeals must therefore be die-' 
missed. 

CosUllo, /.—I agree. 

B.K. Appeah dimis$ed. 
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Mukebji and Babtley, JJ. 

Brdjendra Kishore Boy and otherB — 

, PlaintifiEfl — Appellants- 

V. 

Iswar Eaibarta and others — Dafen- 
dants--Bespondenta. 

Appeal No. 13 of 1929, Decided on 
6tb July 1932, against original decree 
of Addl. Sub-Judge, Third Court, Sylhet, 
D/- 30th July 1928. 

^ (a) Profits a Prendre — Claim leading 
to destruction of subject-matter oTer which 
it is claimed is unknown to law, and cus- 
tom supporting it is bad and unreasonable— 
Custom. 

A claim to profits a prendre over the fioil of 
another, such as a right to fish without stint and 
for commercial purposes, which might lead to 
the destruction of the s.nbjcct-matter, is a claim 
of right unknown to law, and a custom which 
may be alleged to support it is had and unrea- 
sonable. [p S41 c n 

(b) Fishery — Custom as to — Mere payment 
of a fee does not convert customary right 
into a license if custom is otherwise good. 

If a custom as to right of fishing is otherwise 
good the fact that a fee has to be paid or that 
such a fee is not a fixed fee but fee of a reason- 
able amount is no real objection. [P 541 0 2] 

(c) Custom — Essentials for validity. 

Custom in order to form the basis of a right 

should be definite and reasonable and should 
have the elements* of antiquity and continued 
user as of right. [P 5V1 C 2] 

^ (d) Limitation Act ^1908), S. 26— Fishing 
right through hired men cannot be acquired 
by prescription. 

The acquisition of a right of fishing through 
hired men is not such a right as can be acquired 
by prescription : 9 Cal 693, Ref. [P 541 C 2] 

(e) Fishery — Tenancy as to — Rent being 
paid according to number of persons that 
each holder of kheo may employ is unknown 
to law. 

A tenancy in which rent is paid not for each 
kheo that is hold, but according to the number of 
persons that each holder of a kheo may choose 
to employ, is a tenancy unknown to law, 

[P 642 C 1] 

(f) Prescription — Onus of proof is on him 
who claims right on lost grant— Evidence 
Act (1872). S. 101. 

To establLsh that there is a permanent right 
by a lost grant the onus is on the person who 
claims it : AIR 1924 P C 66 and A I B 1929 
P C 166, Ref. LP 642 0 1} 

(g) Fishery — Permanent right — Holding 
where permanency is not the universal enil 
integral incident — Mode of proving perma- 
nency. 

Where permanency ie not the univ^al and 
integral incident of a holding, and if peimanenoy 
is claimed, it mnst be established, and this may 
be done by proving custom, contract or title, 
and possibly by other means : AIR 1920 F^O 
07, Foil. IP 649 C 9] 

(h) Adverse Possession — Fishing done 
under leave and license-'»No question oi 
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limitation or aiiverao posaataion airfw— 
Fishery. 

Where the fishing was done tsndei a leave atid 
license, Implied and not n'ecessarily esp^s : 

Hild \ that no question of limUation or ad- 
verse possession can possibly arise. £P 642 0 2} 

Brojalal Chakrabarty, Hemendra 
mar Das and Charu Chandra Chowdhisi'ry 
— for Appellants. 

8. C. Basak, Birendra Chandra Das 
and Chandra Sekhar Sen — for Beapon- 
dents. 

Surjya Kumar Aich and Profulla 
Chandra Chakrabarty for Deputy Begia^ 
trarrioT Minor Bespondonts, 

/ttdpmenL— Plaintiffg 1 to 25 are pro. 
prietors of a beel of which they have 
in 1324 granted settlement to plain, 
tiff 26 for catching fish near the banks 
by setting np dalkatas or kbeos (twigs 
and branches of trees put up as a con- 
trivance for intercepting the fish). They 
instituted this suit in 1919 for restrain- 
ing the defendants from catching fish in 
the said beel on certarin declarations, the 
object of which was to negative a right 
of fishing which the defendants set up, 
and they also claimed damages from the 
defendants for having caught fish from 
the beel under colour of such a right. 
The Subordinate Judge having dismissed 
the suit, the plaintiffs have preferred 
this appeal. The right which the de- 
fendants claimed is described in the 
written statement of the answering de- 
fendants in these words : 

Para, 16.— “The answering defendants are dea- 
lers in fish and fishing is their only means of 
livelihood. Thinking that it would be conveni- 
ent to earn their livelihood by fishing, the pre- 
decessors of ihe answering defendants came to 
reside in the vicinity of the beel in dispute and 
erected houses therein and the answering defen- 
dants and numerous other men of tboKaivarta 
class and their co* villagers and residents of the 
adjoining villages, who are also fishermen, have 
been earning their livelihood by catching fish by 
means of various kinds of ftoatlng nets in the 
said jalashay from generation to generation and 
from time immemorial, i^penly and as of right 
without interruption and ' peacefully. Thus the 
jalkar of the said beel is the absolute right of 
the answering defendants and their neighbours. 
To whomsoever the bed of the said heel may 
belong the answering defendants and their neigh- 
bours have been enjoying the jalkar right In the 
said beel from generation to generation and from 
time immemorial. No one had or has any right 
to object thereto.’* . . 

Para, 17.— “The answering deftodaats have 
been catching fish in theii .ceB(ieetlvir kbeos by 
erecting kbeos by dalkata in the places near the 
banka of the said beel from generation to genera- 
tion and from time immembriaL And for the 
conrenleuoe of catching fish in their respective 
kbeos, they have been erecting khalas on the 
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banks of tbe beel and have been using and pos- 
sessing their respective kbeos and khalas. And 
in respect thereof, ev.ery one has been paying a 
jama of 8 annas year by year to the owners of 
the bed of tbe said beel from generation to gene- 
ration according to long-standing usage from 
time immemorial. The maliks have no right to 
claim any money in excess of the said amount 
of 8 annas. The said jama is fixed for ever and 
is unchangeable. The answering defendants and 
their predecessors have been enjoying the right 
to erect kheos and khalas as above from time 
immemorial peacefully, without interruption, 
as of light and openly. The maliks have no 
right to jeopardise that right. The places of 
these kheos and khalas are fixed and demarcated 
for ever." ^ 

It should be stated at the outset that 
tbe two paragraphs of the written state- 
ment just quoted should be read to- 
gether, and that though in para. 16 it 
was stated that the jalkar of the beel 
belonged to the defendant in absolute, 
right, what ms really claimed was tbe 
right to fish at the places and in the 
manner specified in para. 17. The Sub- 
ordinate Judge found as a fact that the 
defendants and their forefathers have 
been fishing in the beel from time im- 
memorial by establishing kheos in its 
sides on payment of 8 annas per head of 
the persona fishing and that each defen- 
dant and his father, grandfather and 
so on have been in possession of each 
particular kheo on. such payment. 
He held that it was a customary right 
which the defeudants were thus en- 
joying. Ho also held that from such 
long user a lost grant or some legal 
origin might be presumed, and that in- 
asmuch as right of fishery is immovable 
property the defendants having paid 
rents all along and regularly were people 
with the status of settled raiyats and 
the plaintiffs were incompetent to take 
khaa possession of the kheos without 
determining the rights of the defendants 
in a legal manner. He held farther 
that the defeDdap|8 having had posses- 
sion of the different kbeos separately 
and continuously as an interest in land 
i. e., of a right of fishery, for a period 
of long over 12 years before tbe* beel 
was attached in 1902 as a consequence 
of proceedings under S. 146 between' tbe 
plaintiffs and tbe proprietors of a neigh- 
bouring estate, the suit was barred by 
limitation, estoppel and acquiescence. 

A very unsatisfactory feaiure of this 
case is that neither in the pleadings nor 
« in the evidence has any attempt been 
made to describe, elucidate or establish 


the different elements of the right that 
was claimed, and nowhere has it been 
clearly, definitely or expressly said what 
the origin of the right claimed was. 
Tbe witnesses examined in support of* 
the claim have spoken to one or other 
of the characteristics of the right and it 
is only by taking into consideration the 
cumulative effect of their testimony 
that one has got to form an idea of the 
nature of the claim. The general trend 
of the evidence, it cannot be disputed, 
establishes that the defendants and 
their ancestors have been fishing in the 
respective kheos in the manner indicated 
above, without any interruption or op- 
position and on payment of 8 annas per 
head for each person fishing. To resist 
the plaintiffs’ claim for injunction liow- 
ever a right on tho part of the defen- 
dants to fish in tho aforesaid manner 
will have to be found. 

From tho judgment of the Court below 
it would appear that the Subordinate 
Judge was of opinion that the defen- 
dants had succeeded in proving a custom 
or customary right entitling them to 
fish in the manner described. The ele- 
ments of this right according to the wit- 
nesses examined on behalf of tho defen- 
dants, are tbe following: that the in- 
habitants of certain villages, to wit, 
Shalla, Kadirpur, Nagar, Nayanagar, 
Birat, Udhabpur and Ajiniri, which are 
villages lying by the side of the beel, 
have this right; that 200 or 260 Kaivar- 
tas live in these villages for generations; 
that the right is confined to the Kaivar- 
tas of those villages; that there are 180 
to 200 kheos, in all, which are capable 
of be^ng mortgaged or sold or transferred 
in other ways when necessary and are 
divided amongst tbe heirs of a holder 
who is dead; that no permission is to be 
taken by them for fishing but fishing is 
done as a matter of right; that all the 
kaivartas of all the said villages do not 
exercise the right, that there is no cer- 
tainty of the number of men who ac- 
tually fish in the beel in any year but 
their number varies from year to year; 
that the Kaivartas who fish in this way 
engage other men of their villages as 
well as outsiders, paying them aalariea 
for tbe season, and there is no limit to 
the number of men who can be so em- 
ployed; that payment of 8 annas has ta 
be made not as per each kheo but per 
bead of the men fishing; and that tho 
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eaid amount has not to be pai4 
any permission to be taken before fish- 
ing, bnt the payment is made after the 
fishing is over. While these are some 
of the salient features of the right that 
*is claimed there is evidence showing 
that one of these villages is of Tory 
recent and another of a comparatively 
modern origin, that not all the Kaivartas 
of the villages but only some of them 
enjoy or exercise the alleged right, and 
that persons who have come to live in 
one or other of these villages quite re- 
cently have also been fishing under the 
supposed right. There is therefore con- 
siderable uncertainty as regards the 
particular persons or families in which 
the right claimed lies. Then there is 
evidence to the effect that whan a trans. 
for is made of a kheo the transferee 
also goes on fishing as if ho was a mem- 
ber of the body to which the so-called 
right belonged. These features suffi- 
ciently indicate that the case as to the 
customary right being confined to the 
Kaivarta inhabitants of the villages 
epecified and descendible amongst their 
heirs is not a true ono. Indafiniteness 
as to the persons in whom the alleged 
right lies is a thing which militates 
against its being supported ontbo ground 
of custom. A claim to profits a prendre 
over the soil of another such as a right 
to fish without stint and for commer- 
Icial purposes, which might lead to the 
'destruction of the subject-matter, is a 
claim of right unknown to law and a 
custom which may be alleged to sup- 
'port it is bad and unreasonable: see 
Caulson and Forbes’s Law of Waters, 
4th Edn., p. 398, and the cases cited 
'there. In the case of Stihramania Chctty 
w. VijiaBaglmnatha Pillai (l)Krishnan, 
J., expressed the view that the aforesaid 
principle was not applicable to the case 
of a right in gross vested in the inhabit- 
ants of a particular village, but in that 
•case the learned Judge found that the 
right that was claimed wasnot unlimited 
in its character. So far as the present 
case is concerned it is true that the 
right is claimed on the part of the EaU 
varta inhabitants of the seven villages 
only and it is only the right to take fish 
^t some specified spots'that isso claimed; 
but the fact that the fish is to be taken 
for commercial purposes and the fact 
« that an y of these persons ha s the right 
"ITaT R 1918 Mad 169=44 I 0 419," 


to bring in as many others aa he chooses 
are factors which aUmp the qoSfeom 
an unreaaonableneBS that stands . iia tha 
way of its being pleaded as v^ving 
created a right. It has also been argued 
on behalf of the appellants that 
fact that a fee has to be paid is afitago- 
nistic to the idea of a customary right 
which must be a right enjoyable withont 
leave and license. It is true thiat if 
every act of fishing was by lecenae. there 
is no enjoyment as of right so as to give 
rise to a custom, but if the custom is 
other wiss good the fact that a fee has 
to be paid or that such a fee is not a 
fixed fee but fee of a reasonable amount! 
is no real objection if the pl^ is taken 
in this light, namely, that there is the| 
alleged customary right in the defen- 
dants and there is also the customary 
right on the part of the plaintiff to 
realize the fee: see Mills v. Mayor of 
Colohester (2). But. as already observed, 
the chstom pleaded in the present case 
is indefinite and unreasonable and so 
cannot form the basis of a right which 
the defendants have claimed; and more- 
over the evidence that has been adduced, 
as already stated, is not suifioient to! 
establish the elements of antiquity and 
continued user as of right which are 
essential to establish its existence as a 
custom. 

The right claimed on behalf of the 
defendants has next been sought to be 
supported on tho ground that they and 
their predecessors have acquired a pres- 
oriptive right under S. 26, Lim. Act, to 
fish in tho heel in the manner alleged. 
All the grounds given for holding against 
the acquisition of a customary right, in 
our judgment, also apply bo this conten- 
tion that baa been advanced. The pre. 
sent case, in our judgment, is covered 
by tho decision of this Court in the 
case of Luchmeeput Singh v, Sadaulla 
Nushyo (3) except upon two points, 
which place it in a position of greater 
disadvantage than the case cited. In 
the first place the payment of a fee 
itself suggests some sort of permission to| 
be obtained or implied. And in the 
next place the acquisition of a jdght of, 
fishing through hired men is' also not' 
such a right as can be acquired by pres-| 
cr iption. Of course, if the' defendants^ 

2.SGB476^ 

3. (1888) 9 Cal 698=12 0 H m 
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instead of relying on a customary right 
bad pleaded and proved that each 
particular defendant had acquired by 
prescription a right to fish in the heel 
by user on the part of himself or * of 
some person through whom he claimed, 
the case would have been taken out of 
the decision in the case above cited. 
And if adverse possession could be proved 
it would have been governed by the 
decision in the case of Parbuii Nath 
Boy V. Mudho Parol (4). But the facts 
are otherwise in the present case. 

Thirdly it has been argued, as the 
Subordinate Judge has also found, that 
the defendant have the status of settled 
raiyats who have been paying a rent in 
the shape of the fees that they have 
always paid. That the amount so pa^ 
is rent was the position that was taken ^ 
by the defendant all along until re- 
cently when they began to rely on the 
alleged customary right. A tenancy of 
the kind* alleged, rent being paid not for 
each kheo that is held but according to 
Itbe number of persons that each holder 
'of a kheo may choose to employ is a 
tenancy unknown to law. But there 
are other difficulties also in regarding 
the defendants as raiyats or of defending 
their claim on that footing. It cannot 
be disputed that Tenancy Act would not 
apply to the defendants: see Juggobun^ 
dhoo Saha v. Pramatha Nath Boy (5), 
and it is not possible to imagine how 
their status can be regarded as that of 
settled raiyats. Of course, apart from 
custom, the only reasonable footing on 
which the defendantsv may rest their 
claim would be grant either in exis- 
tence or of which, though lost, the exis- 
tence may be presumed by reason of 
the time during which the right may 
have been exercised. But here again 
beyond the fact that there has been no 
opposition so far there is nothing else 
proved which would entitle us Jbo bold 
]tbat thgre ever was a grant, which im- 
plies a definite body of men in whose 
favour it was made and definite terms 
on which it was made. To establish 
that tbey^W^e a permanent right.in the 
kheos the onus wasSoo' the defendants: 
Nainapcdli Marakayar v. Bamana- 
than Chettiar (6 ). Subr amaniya Chetiiar 
^ It) 8 Cal S76»l G L l93. 

(5) (187B) 4 Cal 767. 

(6) A1B19S4P 0 65=s51 1 A B3sss47 

. 887SE9 1 0 226 (P C). 
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V. Subrapianiya Mudaliyar (7). In the 
decision just cited, their Lordships 
affirmed what was said by Sir Lawrence 
Jenkins in delivering the judgment of 
the same Board in the case of Setu* 
ratnam Aiyar v. Venkatachala Gounden 

(8). namely, that where permanency is 
not the universal and integral incident 
of a holding (in that case the holding of 
an under-raiy at} if permanency is claimed 
it must bel established, and this may be 
done by proving custom, contract or 
title, and possibly by other means. In 
our opinion no permamnency has been 
proved in this case. 

In our opinion, the true view to take 
of the evidence in this case is to hold 
that the defendants or such of them or 
of their predecessors would care to fish 
in the beel were permitted to do so so 
long as a fee of as. 8 per every fisherman 
was paid and that fee perhaps was 
considered sufficient to ensure reasona- 
ble profit to the proprietors. But na 
customary right nor any right by y^res- 
cription accrued to those who fished 
under such a condition. And there was 
no grant of any kind which might form 
the foundation of any right on the part 
of the fishermen. On the other band 
the fact that a fee was charged is suffi- 
ciently indicative of a leave and license,, 
not necessarily express but certainly 
implied, which strikes at the foundation 
of the supposition as to the acquisition 
of a right. On the finding that the 
fishing was done under a leave and 
license, implied and not necessarily ex- 
press, no question of limitation or ad- 
verse possession can possibly arise.' It 
may not be out of place to state that in 
England it has been held that where thu 
public have been allowed to fish in pri. 
vate waters evenffrom time immemorial 
the permission is revocable at any time 
at the will of the proprietor: Holford v. 
Bailey (9). In connexion with cases of 
this nature it is well to bear in mind 
what was said by Bowen, L. J., with 
regard to the claim of the public to fish, 
in non-tidal waters, in Blount y. Lay ard 
( 10 ). 

‘'There is anotto most important matter to 
be recollected as regards snch streams as the 

(7) A 1 E 1929 V C 166==66 1 A Mad 

540=s116IC601(PC). 

(8) A 1 R 1920 P 0 67s=i 7 I A 76=48 Mad 667 
=66 1 0 117 (P 0). 

(9) (1878}8QB10C0. 

(10) (1891) 2 Ch. 689. 
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Thames, vis., that although the publio have been 
in the habit as along as we can recoUecs and so 
long as our forefathers can recollect of fishing 
in the Thames, the publio have no right to fish 
there— I mean they have no right as members of 
the publio to fish there. That is certain law, 
•Of course they may fish by the license of the 
lord or owner of a particular part of the bed of 
the river or they may fish by the indulgence or 
owing to the carelessness or good nature of the 
^rson who Is entitled to the soil, but right to 
fish themselves as the publio they have none, 
and whenever the case is tried the Jury ought to 
be told this by the judge in the moat emphatic 
way, so as to prevent them from doing injury 
under the idea that they are establishing a pub* 
lie right. There is no such right in law." 

We are sorry to have to hold against 
the practice which has hitherto ob- 
tained in respect of fishing in this heel, 
but when the right of the defendants 
has been denied we have to determine 
whether the right and not merely the 
practice exists. As regards the claim 
for.damages which the plaintiffs have 
made, we are of opinion that there are 
no materials on which we can hold that 
such claim or any part of it has been 
established as against which of the de- 
fendants, if any. The . plaintiffs have 
adopted the curious course of laying a 
claim against all the defendants jointly 
on the footing that they had a common 
cause and without making any effort to 
establish their individual liabilities. 
Wo are not satisfied that plaintiff 26 
on the strength of the settlements ob- 
tained by him from the other plaintiffs 
in 1324 has a subsisting right entitling 
him to any relief in this suit. The re- 
sult therefore is that the suit, in so far 
as it is a suit of plaintiff 26, is dismissed, 
that so far as the other plaintiffs are 
concerned they will obtain a permanent 
injunction restraining the defendants 
from fishing with dalkatas or khoes on 
the side of the heel without obtaining 
a settlement from the said other plain- 
tiffs or some person or persons who may 
have derived title from them and that 
the rest of the claim in the suit should 
be dismissed. The appeal is allowed, 
and the decree of the Court below being 
set aside, a decree will be made to the 
above effect. The costa of this litiga- 
tion will be borne by the parties for 
themselves. 

M.N. Appeal allowed. 
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Parabi Sibi and others — AppcillKiif’A ' 

Birendra Nath Sarkar an4 (A}Un^. 
Bespondeots. ' . 

Appeal^ No. 634 of 1930| DsOidod'di. 
24th Match 1933t against appeilAtA 
decree of Sab-Jndge, Jessore, p/. SOkh 
September 1929. 

Landlord and TaBanl*^2aaitoditf earrlog; 
out taoura— H. U eompataot to'iotarnota- 
betwraen hiMell and hi. lannnt. an intar* 
madiata holder. 

A wmindar who hat carved oat a tenurn is 
competent to interpose between hinucU and hi. 
tenants an intermmate holder. Therefore whet, 
the patnidars ate liable to pay their rent tp the 
aamindar and it the zamindai transfers his right 
to realiae tent from the patnidars, toi^a plaintiil 
by the document that is oreatad bk fbvonr of the 
latter, the position of the patnidars is not pte* 
jndiced in any way and the patnidar cannot 
escape from his liability to pay rent to the 
plaintifi : 9 0 W N m-, AIR 191S Oal 166 
and A Z B 1929 Oal 419, fisi on ; 4 Z C 471, 
Bxpl \AIR 1993 Cal 189, not Foil. 

[P 644 0 91 

Braja Lai Ohakrabarti Sc^tri and 
Bamdas Mukherjee for Manindra Nath. 
Banerjee — for Appellants. 

Srish Chandra Dutt and Parimal 
Mukherjee— loT Bespondents. 

Mallik, J . — This appeal arises oat of 
a suit for recovery of arrears of rent for 
the years 1330 to 1333 B.S. The defence 
inter alia was a denial of relationship of 
landlord and tenant. This defence waa 
negatived by both the Courts below and 
the Courts below gave a decree to the 
plaintiff. Some of the defendants are 
appellants before lis. On behalf of the 
appellants it was contended that as the 
defendants are patnidars under the 
zamindar, defendant 20, and as the plains 
tiff based his claim on an ijara obtained, 
by him from that zamindar, defendant 20. 
and as zamindar! interest of defen- 
dant 20 was sold away before the period 
for which the rents w^e claimed, the 
plaintiff was not entitled to realize any 
rent from the defendants. There aro 
two points which are involved in thia 
argument advanced on behalf of the. ap- 
pellants. The first one is w.hetber the 
zam'indari interest of defendant 20 bad 
been sold away before the peripd'in suit, 
and the seepnd one is whetner defen- 
dant 20, the zamindar, ' could create a 
tenure, intermediaiiS liketwoen his zamin- 
dari interest and patni intbrest ot 
the defendants. 
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As regards the first point noted above 
-an attempt was made on behalf of the 
TBSpondent to show that the zamindari 
interest of defendant 20 had not in 
reality been sold away. But the lower 
appellate Court distinctly found that 
the zamindari interest of defendant 20 
^had been sold away on 21st November 
1923. In second, appeal we cannot go 
behind this finding which is a finding of 
rfact. In support of his contention that 
defendant' 20 could not create a tenure 
intermediate between his zamindari 
interest and the patni interest of the 
defendants Mr. Sastri relied mainly on 
two decisions of this Court ; Jarao 
ISlumari v. Eanifuddin Akand (l) and 
Hajendra Narain v. Abu Nasar (2). The 
learned Judges in the case of Jarao v. 
Kumari v. Eanifuddin Akand (1), no 
doubt made an observation to the effect 
'that they were inclined to take the view 
that a zamindar could not create such 

intermediate tenure. But this pbser. 
vation as has been noted in a later deci- 
•sion of this Conrt, was only an obiter. 
Besides it is significant that the atten- 
iiion of the learned Judges was not 
drawn to an earlier decision of the Court 
;in the case of Baj Kumar Mazumdar v. 
Probal Chandra Ganguly (3) in which a 
^contrary view had been taken. 

Then as regards the decision' in 
Jtajendra Narain v. Abu Nasar (2) it 
would appear that that was a case in 
which a patni was created by the zamin- 
dar intermediate between his zamindari 
interest and another patni that had been 
•created before and the learned Judge 
^beld that in view of the peculiar inci- 
•dente of a patni taluk such a thing could 
not be none. On the other hand there 
have been three decisions of this Court 
where the view has been accepted that 
.a zamindar can create a tenure inter- 
mediate between his zamindari interest 
and a patni. ^i^rat of all therp is the 
• case referred to above, namely, the case 
^of Baj Kumar v, Probal Chandra (3). 
Then, there is the case of Nilambar Ghose 
If, Mir Mohazaniiddin U), where it was 
held t^t a zamindar can create a tenure 
^between a zamindari interest and a 
patni which had already been created 
>under it. Lastly, there is a decision 
“iTTiI&IXioTtT: ^ 

a. A'tB 1938 Oal 189»:50 Cal li6=£71 1 C 837. 

8. (iSte) 9 G W N 656. 

. 4. A I B 1918 Oal 156sA7 I C.lQUt., . 
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in the ease of Johar Mull Bhutra v*. 
Jatindra Nath Bose (5), where it was 
held that a zamindar who has carvedj 
out a tenure is competent to interpose 
between himself and his tenant, an inter, 
mediate holder who may realize the rent 
payable to himself by his original tenant 
provided that he does not thereby pre- 
judioe the position of the first tenant. 

The creation of the ijara by defen., 
dant 20 in the present case in favour ofj 
the plaintiff cannot, in my opinion, be| 
said to have prejudiced in any way the 
position of the defendants patnidars. 
The defendants patnidars were liable to 
pay their rent to the zamindar and if 
the zamindar transferred his right to 
realize rent from the patnidars, to the 
plaintiff by the document that waS' 
created in favour of the latter the posi- 
tion of the defendants patnidars was 
not prejndiced in any way. Holding 
'therefore that a zamindar who has carved 
out a tenure is competent to interpose 
between himself and his tenants an 
intermediate holder, I am of opinion 
that the defendants patnidar would not 
in the present ease escape from his 
liability to pay rent to the plaintiff. Ih 
the result I would dismiss the appeal 
with costs to the plaintiff respondent 
only. 

Jack, J. — I agree. 

v.S. Appeal dismissed. 

6. A I B 1922 Cii 412=49 Gnf495=G7 I C “l03. 
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8. K. Ghose, J. 

Kaliram Majumdar — Appellant. 

V. 

Dulalram Choudhury and another — 
Bespondents. 

Appeal No. 2673 of 1930, Decided on 
22nd December 1932, against appellate 
decree of Special Sub.Judge, Assam 
Valiev. D/- Slsb March 1930. 

(a) Tranifer of Property Act (1882), S. 54 
— Property of value less than Rs. 100 — Deli- 
very of possession not possible — Sale deed 
must be registered. 

In the case of a sale deed of property having 
its value las^ than Ba. 100 where delivery of 
possession is not possible, the deed in order to 
be valid must hz registered. In such a case 
merely delivery of title-deed is not enough to 
constitute delivery of possession: ,84 Cal 207; 
AIR 1919 Cal 825 and AIR 1931 PCS, 
Ret on. IP 546 0 21 

(b) Adverse Possession— Requirements of, 

stated. ' ■ 

Possession in order to be adverse must be by a 
person claiming as of eight as against the true 
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owner, it muet be continuous for th% statutory 
period and open and notorious; it would not do 
if the possession is merely permissive, not will 
it do if the person against whom adverse posses- 
sion is sought is not entitled to immediate pos- 
session, nor will it do if the circumstanees show 
* that that person had no knowledge of the hostile 
claim, LF 546 0 1] 

Nirmal Chandra Chakravarty — for Ap- 
pellant. ' 

J anhavi Ch Das Oupta / nananath 
Borah — for Bespondenta. 

Judgment, — This appeal arises out of 
a • suit for delivery of possession of 12 
bighas of land on declaration of title. 
These and other lands originally be- 
longed to one Bhakatram who died on 
30th March 1908 leaving a will by which 
he bequeathed the lands in suit to his 
daughter Annapriya, the wife of the 
plaintiff. She‘died on 21at August 1910 
leaving her mother Farbatipriya as her 
heir. Farbatipriya died on 16th Febru- 
ary 1925. The defendant Dulalram 
alleged that he had purchased the pro- 
perty from Farbatipriya and he resisted 
the claim in suit. It appears that on 
20th July 1910 Annapriya executed a 
deed of sale in favour of Farbatipriya. 
About a month later Annapriya died. 
On 3rd September 1910 Farbatipriya 
mutated her name as heir to her de- 
ceased husband. On 21st February 1915 
she executed a deed oi sale in favour of 
the defendant Dulalram who is the bro. 
ther'a son of Bhakatram. On 22nd 
February 1915 Dulalram mutated, his 
name. As mentioned already Farbati- 
priya died on 16th February 1925 and 
the plaintiff brought the present suit on 
'20th August 1925. The main defence 
was that Farbatipriya purchased the 
property from Annapriya and then sold 
it to Dulalram and consequently plain- 
tiff had no title. Doth the Courts took 
the view that the deed of sale executed 
by Annapriya in favour of Farbatipriya 
and that executed by Farbatipriya in 
•favour of Dulalram were invalid for 
want of registration, and consequently 
the property devolved on the plaintiff^ 
The first Oourt decreed the suit, but the 
learned Judge took the view that/Far- 
b^tipriya had acquired title' adverse 
ppseession and in that view be dunnisaed 
the suit, tThe learned Judge further told 
that the defendant redeemed ceiriain 
mortgagto to the extent of Bs. 180 and 
that in any case the plaintiff weS; ho^ 
totitlpd to Immediate possession 

' 1983 0/69 « 70 ' r 


out repaying: the Bs. HP .tp 

the defendants As., to this 
there is no appeal. ; / 

In this second appeal by l^e iiii 
the only point is that the learned. JfljaiB 
was wrong in holding that 
was barred hy limitatbix. It 'iev^pon- 
tended in the first place that tbe lesrped 
Judge overlooked the fact that, as regards 
the plaintiff, the oause of action did not 
arise until after the deathof Fa.that.t* 
priya. The learned J udge took 
that Farbatipriya was holding adversely 
to Annapriya at least from the date of 
the deed of sale which vras SOth /^nly 
1910. This deed of sale was,het^^^& be 
invalid, for want of regi8trj{irtioQ/^^.T^^^ 
contended for the respondents ii\ this 
Oourt that this view is wrong because 
the consideration was less than ,fis; lOjQ 
and according to the finding of the jteax- 
ned Judge Farbatipriya w;a8.ell^lEdy in 
possession of the property. ' It appears 
that of the 12 bighaSi, 8 or 9 bighas were 
under mortgage. The learned ^ Judge 
seems to bold that af ter. Bhakat ram's 
death the lands continued to be tto 
possession or under the management of 
Farbatipriya. ITrom this it doee. not 
follow that no delivery of poBsestion 
was required in order to vi^idate the 
deed of sale under S. 54, T. P.. i^t. It 
has been held that in such a ^ase, wherej 
delivery of possession is fi’oV possible, j 
the deed in order to be valid must be 
registered. This view was tatoh'in thei 
case of Sibendrapada Banerjee v, . Secy,^ 
of State (l) and again in the case^^i 
Hushmat v. Jamir (2). It ba8,.aleo been 
held that mere delivery of. t^e-dto^ 
is not enough to constitute dblfvery of' 
possession: see the case of Mathura 
Proaad v. Chandra Narayobn^ Both 
the pourts have found that tjhe evidence 
does not show that there wag' gny sort 
of delivery of possession add, Voon- 
sequently under S. 54, . T. F; Aiiftt, the 
deed of, sale in favour- Farbatipriya 
and that in favour of Dulalram .^ere in^j 
valid for want of registration. 

Then the learned judge took ti^.view 
that adverse possession started (he 
date of the d^ of sale of 
But Annapriya died only a later 

and Farbatipriya was eutfilM. to ac^e 

1. (1907)84 GaiaOTssACLJ $90. . . ' ^ 

3. A 1 B 19ieCal 836=53 1 0 658. . . f 

8. AlB193lFC8=a8IC770s4d lA 137= • 
48 Cal 608 (FC). 
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into possession as her heir. Plaintiff 
was not entitled to immediate posses- 
sion. and the contention for the appel- 
lant is <|uit6 correct that, so far as the 
plaintiff was concerned his cause of 
aS4ion did not arise until after the 
death of Parbatipriya. Possession in 
lorder to be adverse must be by a person 
Iclaiming as of right as against the true 
lowner; it must be continuous for the 
|sta,tutory period *and open and notorious; 
it 'would not do if the possession is 
jmerely permissive, nor will it do if the 
Iperson against whom adverse possession 
is sought is not entitled to immediate 
possession, nor will it do if the cirouni- 
istances show that that person had no 
knowledge of the hostile claim. Here 
the circumstances are that the matter 
was between the mother and the daugh- ^ 
ter. A deed of sale was executed, but it " 
was not' registered and there was no 
delivery of possession. The mother 
continued to manage the property as 
before and on the death of the daughter 
she remained as her heir ostensibly. She 
mutated her name after the daughter's 
death. 

So far as the plaintiff is concerned the 
learned Judge has expressly found that 
he was ignorant as to how his wife 
managed the lands or bow they were let 
out. In tljpse circumstances it cannot be 
said that the possession of Parbatipriya 
was adverse as against the plaintiff. It 
may be said that possession became ad- 
verse when Dulalram purchased from 
Parbatipriya. That was on 2lBt Febrn- 
ary IQlS and, as the trial Court pointed 
out,^ cosuating from that date, the suit is 
within time. It seems to me therefore 
that the learned Judge was wrong in 
bolding that the suit is barred by limi- 
tation. His decision must therefore be 
reversed, and it must be declared that 
thei plaintiff is entitled to possession on. 
declaeaticn of title as claimed by him. 
The die^isioh df the learned Judge that 
the p^iTxtiff must before recovering pos- 
session prepay the amount of Bs< IS.Q to 
the' defendant must stand. The suit 
will .be^J,idp.eided at'^Uows: The suit is 
deciree.d.tnb|eot to the condition that the 
plaintiff will pay to the defendant the 
of Bs. 180. The plaintiff will 
bej^i^led to his costs in all the Courts. 
The;«|i^ut of Bs. 130 will ha set off as ' 
agaiitlirvilf he/ costs,; and if there is any 
‘baUitee .duAf , the plaintiff is entit^^ to 


take outr execution for that ampont. The 
appeal is allowed with costs. 

v.s. ^ Appeal allowed, . 
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Mallik, J. 

Bhutnaih Ta and others — Appellants. 

V. 

Barindra Nath Bhattacharya and! 
others — Bespond en cs. 

Beference under Court.fees Act, Deci- 
ded on 29th August 1932, made by Be- 
gistrar, Appellate Side, High Courts 
D/- 5th August 1932. 

« Civil P. C. (1908), O. 21, R. 50 (3)— 
“Conditions as to appeal or otherwise as if 
it were a decree" — Meaning and scope. 

The exact meaning of the words "conditions 
as to appeal or otherwise as if it wero .a decree" 
is "the conditions whether as to appeal or in 
other respects as if it were a decree;" and these 
word^ include conditions imposed by orders or 
rules outside the Code of Civil Procedure. There- 
fore an appeal from an order under 0. 21, 

R. 50 (2) should be treated as a regular appeal 

and should be stamped with an ad valorem duty; 
and not as a miscellaneous appeal stamped with 
a fixed fee. [P 547 G 1] 

Bupendra Kumar Mitra — for Appel- 
lants. 

Nasim Ali — for Government. 

Mallik, J. — This is a Reference under 

S. 5, Court-fees Act, made by the Taxing 

Officer, in the present case, the Regis- 
trar of the appellate side of the High 
Court. It has arisen in this way: There 
was a suit for recovery of money against 
a firm, named Madhabcbandra Ta and 
Bamratan Chaudhuri. On Slat March 
1931, the suit ended in a decree for-about 
Bs. 4,700 against the firm. A year later^ 
the plaintiff decree-holder applied under 
O. 21, B. 50, Bub-Cl. (2), to have a decla- 
ration that Bhutnath Ta and some other 
persons were partners of the firm. Bhut- 
nath Ta and others appeared and denied 
their partnership. But the Court, after 
trying the matter, found that they were 
partners at material times. Against this 
order, Bhutnath and others filed an ap- 
peal in this Court and there was a dis- 
pute between the Stamp Beporter andi 
tne advocate filing the appeal as to whe- 
ther the appeal should be registered as 
a MiBcelianeous Appeal stamped with a 
fixed fee or as t regular First Appeal and 
stamped with an ad valorem duty. The 
decision of this question will, as observed 
by the Stamp -Reporter, depend on a cor- 
rect interpretation of the words in enb.^ 
01 (8), 0. 21. B. 50, Civil ?. O*. snd tot 
that purpose this tOi 



1933 Btjndabji v. mmrchAh (0. C. GhoU. Ag. 0. 3.) 


ferred" ttf^a questions to this Court. 
These three questions are : 

* 1. What ifl the exact meaning of the wor^s 
‘^cohditions as to appeal or otherwise, as if it 
were a decree” in sub-Cl. (S), B. 60, 0. 21, OWil 
P. G. ? 2. If the words have the more extensive 
meaning attributed to them by the first inter- 
:pretation I have placed on them, do they include 
conditions imposed by orders or rules outside the 
Code of Civil Procedure ; and 8. If a more res- 
tricted interpretation is to be pfaioed on them, 
can they be made to ref os merely to the appeal- 
ability or otherwise of the order (if that order 
bad been a decree) and, if so, can such appeals be 
accepted as Miscellaneous Appeals and stamped 
with a fixed court’fee only ? 

As regards the first question the words 
‘‘conditions as to appeal or otherwise^’ 
cannot, in my opinion, mean anything 
but “whether as to appeal or in any 
other respects.*’ The dictionary meaning 
of the word "otherwise’* is “in other res- 
pects,” and there is no reason why the 
word should not be taken in that ordi- 
nary dictionary meaning. This inter- 
pretation would not only bo grammatical 
but logical also. Siib-Cl. (2), 0. 21, 
R. 50, lays down that when the liability 
as a partner is disputed, this liability 
may bo tried and determinsd in any 
manner in which any issue in a suit may 
bo tried and determined ; and sub-Gl. (3) 
lays down that an order passed after 
such a trial is to have the same force as 
if it wore a decree. If the legislature 
intended that such an order is to have 
the force of a decree, there is no reason 
why, in the absence of anything explicit 
to show to the contrary, it is to be con- 
sidered as a decree for certain purposes 
only and not for others. This wider in- 
terpretation may in some cases operate 
as hardship. But the remedy of this 
hardship lies elsewhere, as, under S. 35, 
Court-fees Act, the Local Government 
has powers to reduce or remit the fees 
leviable under the Court-fees Act, Mr, 
Bupendrakumar Mitra, the learned ad- 
vocate for the appellant, as also Mr. Syed 
Nasim Ali, the learned Government Plea- 
der, conceded that the more extensive 
meaning should ‘be given to the words 
“as to appeal or otherwise,'* The {^ues- 
tioQS referred to me therefore arO' tfaur 
answered: 

Question No. l.-r*The anct meaning 
of the words “conditions^ as to appeal or 
otherwise" as if it ware a “deered''is ''the 
conditions whether as to appeal or in 
lother rdspeots as if it we a dSore«.'-> ./ 


Question No; 
affirmative. . 

Question No. 3-^1^' vie1jr■'OT^:tJw 
swers given to questkme 
this question does not arise* 

I make no order as to cohis 
hearing. ■ . • 

K.s. BefetenceantiMriA^'-' 

A. I. R. 1933 CMeu^ M7 ■ 

C. C. Ghosb^ Ag. C. J. and MttTfiR, h 
Sundarji S&t&yj---l!!(efendant'^Apj^i- 
lant. 

V. . 

Mangtulal Bagaria “ Flaintiff-^JEtes-* 
pondent. ,, 

Appeal No. 107 of 1931, Decid^ on 
30th August 1932, from Original Suit 
No. 490 of 1930. , 4 . 

Practice— Judgment’— Effect of aubtequeiii 
order vacating former one ia that former 
was not law when made— Inaolvancyk. - 
If a decision is either reversed or aqt- aside, 
the subsequent deoision is a legal adjudication 
that the prior one was not law at ^ time it 
was made. ' 

A suit therefore by the manager of an; estate 
brought when an insolvency order with iQB^peot 
to the estate was subsisting is maintainable if 
the insolvency order is subMqueatly^ vacated, as 
the effect of the decision vacating the jnldlvenoy 
order is that there was no deoision vesting the 
estate in the official assignee at the date of the 
institution of the suit so as to preveqt 
tiff from maintaining the suit: Woodruff v* 
Woodruffs 02 N Y Ct App 63f/ftsl on, 

[P 548 0 2] 

Page and P. C. BatU’^-ot Appellant. 
Sircar and 8. M. Bese^loti Srapon* 
dent. 

C. C. Ohose, Ag. C. J . — The present ap. 
peal arises oat of a snit tonreoovfv a som 
of Bs. 21,316-10-0 said to be dtt^for’mini- 
mam royalties, in terms of a tease, deted. 
7tb November 1919, and for an'4aqnity 
as to what farther sum is payable on 
account of royalties. The plaintiff is 
one Mangtnlai Bagaria. He stkioeeded 
in the Coort below and hence tbe'‘pre. 
sent appeal by Sundarji Shibji, who i# > 
one of the defendants. Only One poinV 
has been argued before ns, nameiy^stbat 
Mangtnlai Bagaria was incompeteiit''tb. 
bring this suit for the reasons' ^WHSeb.. 
are set out in the jndgment of tli(e>Cfoat;t 
of appeal in the ease of 
yy Bagaria ; ; 

neoeesary for me to ' at ' 

the reasons whioh ligd; the . Obnict-of^p;. 
peal to ie thf =1ast-ihan:tione9^ 
that the PlalottS MafagMelSagarite^iriw 
1 . 
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was not entitled to bring a suit of the 
description as in the present ease. The 
facts in that other case and the facts in 
thijs case are all alike so far as the point 
Tfl^ised before ns is concerned and they 
are all set out in the judgment of the 
learned Chief Justice and there is no 
'question that if nothing else had hap- 
pened since. the date of the judgment of 
the learned Chief Justioe the present 
appeal would have been governed en- 
tirely by that judgment. But what has 
happend is that as soon as the judgment 
of the Court of appeal was delivered, an 
application was made to Ameer Ali, J., 
as.a Judge of this Court exercising insoU 
venoy jurisdiction, for vacating the order 
of 4th August 1924. That application was 
successful, the date of the order of 
Ameer Ali, J., being 6th July 1932. The , 
order of 4th August 1924, having been 
vacated, as if it never existed, it cannot 
now be disputed that Mangtulal Bagaria 
was and is competent to maintain the 
euit out of which the present appeal has 
arisen. This is the view taken by 
Pankridge, J., in Mangtulal Bagaria 
V. Gor^handaa ManisanJcar Bhatt (2) 
decided on 4th August 1932, and 1 agree 
with the same. The result therefore is 
that the sole point taken by the appeU 
lant in this appeal fails and the appeal 
must be dUmissed with costs. 

Mitter, J . — I agree with the learned 
Acting Chief Justioe that this appeal 
sboulo^' be dismissed. It appears that 
at the date of the institution of the suit, 
for recovery of a sum of Bs. 24,216-10-0 
due tor minimum royalties, the estate 
bad Vested in the Official Assignee under 
an order of' this Court which is dated 
4th August and a defence was taken 
in the suit that the suit was not main- 
tainable at the instance of Mangtulal 
Bagaria, the respondent in this appeal, 
as hi had no title to the estate— the 
•estate : having vested in the . Official 
Assignap* This defence did not pre- 
vail .with Buckland, J., who heard 
the suit. After the appeal was filed, 
oirouEUstanoes have intervened which 
go to show that the order of 4th August 
.1924 is no* longer in existence. Ameer 
AU, J., baa vacated tbaV order. It is 
ooDteuded on behalf of the appellant that 
theiheter of Ameer Ali, J., cannot have 
the of giving title to the plaintiff 
to gqjg ai; the date when admittrtly the 
* % Original Suit ISSl bi- 1939* 


order was in existence. A curious ques- 
tion consequently arises in this case, 
namely that ^if a decision is either rcr 
versed or set aside, what is the position 
of persona who have acted in accordance 
with the original decision? The ques- 
tion arises: Was the previous decision 
good law till it was vacated or was it 
a mere mistake upon which persons 
acted at thoiv peril? It is to be ob- 
served however that in the present case 
the rights of third parties have not 
intervened. I am of opinion that a 
subsequent decision is a legal adjudica-: 
tion that the prior one was not law at 
the time it was made. Thera is some 
authority to be found for this view, in 
some of the decisions of the Americanl 
Courts: See the case ot Woodruff "vJ 
Woodruff (3), a case which I find cited 
in Sir Thomas Holland's classic book on 
the Elements of Jurisprudence. 

It remains to notice an argument 
which has been advanced by learned 
counsel for the appellant that where a 
plaintiff has no title at all he cannot 
carry on the suit by subsequently ac- 
quiring a new title and amending the 
bill accordingly. In support of this 
position learned counsel for the appel- 
lant has referred to the case of Evans 
V. Bagshaive (4). That case is obviouslyr 
distinguishable, for here the effect of 
the decision of Ameer Ali, J., is that 
there was no decision vesting the estate 
in the Official Assignee at the date of 
the institution of the suit so as to pre. 
vent the plaintiff from maintaining thej 
present suit. Ameer Ali, J., said dis- 
tinctly that the effect of his decision 
was as if the prior decision vesting the 
estate^in the Official Assignee had not: 
existed at all. Ameer Ali, J., was mere- 
ly emphasizing what the law implied. 
In this view, I think, the appeal ought 
to be dismissed and I have the satis- 
faction that this decision ot ours does 
not affect the rights of any innocent 
third party. 

B.E. Appeal dismissed, 

3. YCt App68. 

4. (1870) 5 Oh 340=:=39 L J Oh lifisslS W B 657. 
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Bball txamiso^Jxe witncseas (ii 
either party, ‘Y '■-■V . 
and hear argumextia and 
“either allow or refuse the 
to sue as a pauper.” Oh 
the wording in 0. 3d, B. d ie thi 
Court shall reject the apfdicaC . 
permission to sue as a pauper , in'* yth^. 
circumstances mentioned therein*' 
facie therefore it would appear that\the 
subsequent application was not barriifd 
unless the previous application had bce,rL 
refused under 0. 33, R. 7. The preWht 
Rule is supported on the authority of 
the decision in Ali AfivU v.. Purna 
Chandra (l), in which it has been held 
that 'an order, rejecting an application 
for default, operates as a bar. uhdin 
R. 15, 0. 33. That case. howevOr is 
distinguishable from the present oase»^ 
inasmuch as there notices were actually 
issued on the opposite party under^B* 6 
and it was only when the case Chmb up 
for disposal under R. 7 that the applicar 
tion was dismissed. The language used 
in that decision also shows that the 
previous order was passed under B. 7., 
0. 33. In the present case, since no 
notices wore, issued on the^ 'Opposite 
party, as required under B. 6, no order 
under B, 7 could be passed; and the 
order in fact passed was one dismissing 
the suit for default, because the pauper 
applicant had failed to catty out the 
orders ol the Court under R. 6» , ^ 

It is urged that there is no ^^cal dis- 
tinction here, inasmuch as the order in 
that case was not passed under B. 6, as 

the Court has held that 
“there does not appear any reason for the throw- 
ing out of the appUbation under 0. 5. 

If the case came . up. to the stage of 

0. 33, R. 7, then the application would 
ordinarily be dismissed' on the* merits 
or on such grounds as would have the 
same effect as if it were dismissed bn 
the merits, the opposite party being 
present. In the present case the* suit, 
was dismissed for default at a previous 
stage and before the opposite party was^ 
called upon to reply to the grounds 
urged by the' jauper. It should be 
mentioned that in deciding the ease bf 
Ali Afzal V. Purna Ghafi4rA itm 
learned Judges relied on the afftborityi 
of Jianchod Morar v,. BizMii ’ 

But we lind that the Madras High 
Court, in deciding -the ca s e of 

1. AIR, 1984 Osl leSSsatgAI 0 700. ' * 

2. (1804130 :9cm 86, 


1933 

A. I R. 1933 Calcutta«S49 

Jack and Mitteb, JJ. 

Bajendranath Pararhanik — Petitioner, 
v. 

Tushtamayee Dasee — Opposite Party. 

Civil Revn. No. 1147 of 1932rDeoided 
on 7th December 1982, against order of 
First Sub Judge, Howrah, D/- 4th July 
1932 

^ Civil P. C. ( 1908), O. 33, »r. 1?. 5 and 7 
—Application rejected for default of paying 
process fees and before opposite^ party is 
called to reply — Subsequent application it 
not barred. 

Where au order rejecting the previous applica- 
tion to sue in forma pauperis ia passed for default 
in paying the process fees and before the opposite 
party is called upon to reply to the grounds urged 
by the pauper and when the case has not reached 
the state of 0. 33, R. 7, such an order cannot be 
regarded as an order refusing to allow the appli- 
cant to sue as a pauper within the meaning of 
0. 83, E. 16 and the order does not operate as a 
bar to any suhsequont application of the like 
nature. The subsequent application is not barred 
unless the previous application has been tofusod 
under 0. 83, B. 7: A1 li 1924 Cal 1039 and 20 
Bom 8C, Disi.; 33 I C 812, Bxpl. and not Foil.; 
AI RVm Afad 875 and AI 12 1926 12anfy 200, 
Foil [P 649 C 2; P 650 C 1] 

Manmaihanath Bay and Uruhamdas 
Chakrabarti — for Petitioner. 

Hceralal Chakrabarti — for Opposite 
Party. 

Jack, J.— This Rule was issued on the 
opposite party to show cause why an order 
giving leave to the plaintiff to sue as a 
pauper should not be set aside and why 
the plaintiff’s suit should not be dis- 
missed. The ground, on which this Rule 
has been pressed, is that the Court below 
ought to have held that the application 
of the plaintiff opposite party was bar- 
red uqder the provisions of 0. 33, R. 15, 
Civil P. C. It appears that a previous 
application to sue as a pauper had been 
made in 1930 and that application was 
dismissed for default, because the pro- 
cess fee paid for the issue of notices on 
the opposite party in that application 
as required under 0. 33, R. 6 was in- 
sufficient. It is urgSd, therefore that 
under the provisions of 0. 33, R. 15 the 
present application is barred. The word- 
ing of B. 16, 0. 83, is as follows:. 

‘^An order refusing to allow the applicant to 
sue as a pauper ehall be a bar to any eubeequent 
application of the like nature to be made by hini 
in respect of the eaxne right to sue."’ 

The wording of this rule odrresponffr 
with the wording of 0. 33, , R. 7, which 
says: 

“On the day so 8ied, namely, by B. 6,‘or as 
sooh thereafter, aa may be eovenient, tlm Court 
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moorthy v. Bamayya (3), held that where 
an application to sue in forma pauperis 
is summarily rejected under O. 33, B. 5, 
(a) Gi7il P. G., without making any 
iBiiuiry; tinder B. 6 and a consequent 
ordes t under B. 7, a second application 
for the same purpose is not barred under 
B. 15 of the same order. That was also 
the opinion of the learned Judges, who 
decided the case of Kedar Nath Bay v. 
Tula Bibi (4) a decision, which was not 
referred to by the learned Judges, who 
decided the ease of AH Afzal v. Puma 
Chandra (l). In the case of Ma Sein v. 
Ma Kya Hmym (5) the learned Judges 
also held that, where the first applies, 
tion for leave to sue in forma pauperis 
w4s dismissed, as the application was 
not framed and presented in accordance 
with the rules and the second appli&a.^ 
tion was dismissed for default, neither 
party:. appearing, the third application 
was^not barred under O. 33, B. 15, as in 
the. two applications the stage of "refu- 
ear* as contemplated under 0. 33, B. 15 
was not arrived at. In the present case 
it is only necessary for us to say that 
we think that the order, not having 
been passed under B. 7, 0. 33, B. 15 had 
no application and therefore the present 
application is not barred under that 
rule, 

The portion of the order of the Gourt 
below as to costs must however be 
modified. The costs will be costs in the 
suit under O. 33. B. 6. With this modi, 
fioation this Buie is discharged. We 
make nb order as to costs in this Buie. 

Mitter^ J. — I agree with my learned 
brotheri that this Buie should be dis. 
charged. I rest my decision on the 
[ground that the order in the case reject, 
ing the' previous application to sue in 
forma pauperis has not reached the 
etage'^of 0. 33, B. 7, Civil F. 0., and 
,ttreteefore such an order cannot be re- 
gardgd^as an order refusing to allow the 
to sue as a pauper within the 
meahing of 0. S8; B. 15 of the Code, so 
as f^d^entitle the •petitioner in the* pre^* 
isenir Bule to contend that the previous 
lorder operates «a8« bar to any subsequ. 
exia. application of x^be like nature. In 
enppdrt of this Buie. Mr. Mantuathanath 
Bay has relied on a decision of this 
Cdurt^ wbioh xny learned brother has 

3. 676«:96 1€ 963^60 Mad 68. 

4. (!l0«;lu4^WK^iole. . 

5. AP^ 4939 Bang ,2^3=99 1C 1l6as4 Bang. 945. 
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already fttef erred to, viz. thai case AH 
Afzal V. Puma Chandra (l). At the 
first blush that ease seems to support 
his oontentidn. On a close examination 
of the case, however, it will appear that 
the learned Judges rested their decision * 
on the ground that there the order was 
made under 0. 33, E. 7, Civil P. C. The 
order was made after notices had been 
served on the learned Government Plea* 
der and ^ on the opposite party under 
O. 33, E. 6. The opposite party was 
present on the date fixed for inquiry 
into pauperism and it appears from the 
record of the case, which we sent for, 
that the applicant, who prayed to be 
allowed to sue as a pauper, was absent 
and his application was dismissed. No 
costs were allowed to the opposite party. 
There can be no doubt, therefore that 
the learned Judges, while referring to 
the provisions of 0. 33, 11. 7 of the Code, 
were of opinion that the previous appli- 
cation operated as a bar, because the 
previous order was one refusing to allow 
the applicant to sue as a pauper although 
his application was dismissed as no evi- 
dence was adduced on behalf of the 
alleged pauper on the date fixed fer 
hearing. It is true that in some por- 
tions of the judgment language has been 
used, which would seem to suggest that 
a second application would be barred if 
the previous application was either re- 
jected or refused. In support of that 
contention the learned Judges were rely- 
ing on the decision in the.case of Ban- 
chod Morar v. Bezanji Edulji (2). An 
examination of this case will show that 
there also the order, which was said to 
be a bar to a subsequent application to 
be allowed to sue as a panper, was one, 
which was made under 0.33, E. 7,of 
the Code, which corresponds to S. 409, 
Civil P. 0. of 1832. 

That that is so appears also from a 
remark made by the learned Judges of 
the Madras High* Court in the case of 
Erishnamoorthy v. Bamayya (3), where 
Phillips, J., pointed out that in the case 
of Banchod Morar v. Bezanji Edulji (2) 
there bad been an inquiry under B. 6, 
although the Court purported to pass 
an order under B. 6. Prom the facts of 
the present case, which have already 
been stated by xfiy learned brother, it 
will appear clear that;,< although the 
Court in . the. first' . ij^lfianee mada. an 
order fixing i9th oi July M ttnC 
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of the hearing of the pauper application 
nnder B. 7, it afterw|ird 9 modified that 
order and, as a matter of fact, the stage 
of .B, 7 could not be reached, because no 
process fees were paid by the applicant 
‘ to be declared a pauper, who is the 
opposite party before us. Another case, 
to which reference has been made, is 
that of ^tul Chandra Sen v. Peary 
Mohan Mookerjee (6), where. the learned 
Judges hold that there is no distinction 
between orders of rejection passed under 
B. 5 and orders of refusal under B. 7. 
No authorities were cited by the learned 
Judges in support of this contention and 
we do not find that the subsequent 
authorities on this question would justify 
this bxioad proposition ‘laid down by 
them in that case. For these reasons I 
agree that the Buie should be dis- 
charged. 

ll.K. 

6 .( 1916 ) 331 0 812 . 


A. I. R. 1933 Calcutta 551 

Panckuidge and Patterson, JJ. 

Jiban Molla — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Bevn, No. 179 of 1933, De- 
cided on 12th May 1933. 

Criminal P. C. (1898), S. 423 — Order for 
trial of accufed by Special Magistrate under 
Ordinance 1931, S. 30 — Retrial ordered under 
S. 423 — Magistrate has jurisdiction until he 
finishes retrial — Bengal Emergency Powers 
Ordinance (1931), S. 30. 

Having regard to the scheme 'and purpose of 
the Bengal Emergency Powers Ordinance 1931, 
an order for the trial of any person by a Special 
Magistrate made under S. 30, clothes such Ma- 
gistrate with jurisdiction to retry the case where 
an appellate Court directs before the expiration 
of the Ordinance a retrial by him under Section 
4S3(l)(f), Criminal P. C., and that the trial 
cannot be said to be completed until the Magis- 
trate has carried out the directions of the appel- 
late Court and finally disposed of the case. 

IP 559 0 I, 9] 

Sudhanau Sekhor Mukherjee — for Peti- 
tioner. 

• Khondkar — for the Crown. 

Panokridye, J , — The petitioner in this 
•ease was arrested in oonsequenoe of a 
aearoh held on 93rd August 1931, in the 
ootiise of whioh vArious isxpl^lvd sub* 
atanoes were disoorered. On 4th Janu- 
ary 1983, the Xiooal Government by an 
order in writing made Under S, 8b» 
Bengal Emergency Powers Ordinauoe 
1981; directed that be should be tis^lpd on 
^argpe under the Etplosive SoVsta&Mi. 


Act 1908, by Maulyl: Abdul , 
Magistrate of the First Ofesp- ':. 
with the powers of a Si^ial 
under S. 29 of that OrdinaxM^. . 
giatrate convicted the .patiildmer. 

S. 5, Explosive Substances Act>ah^smr' 
tenoed him to undergo rigorous 
sonment for three years. On 80th' May 
1932, the Sessions Judge set. aside 4he 
conviction and sentence and directi^ the 
retrial of the petitioner. The llagta- 
trate retried the case and on 1st October 
1932 again convicted the petitioner 
under S. 5 and imposed a sentence of 
two years and six months’ rigorous im. 
prisonment. The petitioner agam.» ap- 
pealed to the Sessions Judge who .dis- 
missed his appeal on 15t,h Beoemher 
1932. On 20th February 1933, the peti- 
tioner obtained this Buie to shdW Cause 
why his conviction and sentence should 
not be set aside on the ground that c 

**aftor the order of retrial the Magistrate bad no 
iurisdiction to try your -petitioner as a Special 
Magistrate under the Bengal Emerg^pey. Powers 
Ordinances of 1931 and 1932." 

-• ■■ 

It ia pointed ont that the 1981 ' Ordi- 
nance having been made and .promul- 
gated on lat December 1931,t;«ntomati- 
cally lapsed on Slat May 1938, that ie to 
say, on the day immediately snoceeding 
the day on whioh the Sesaions Judge 
directed a retrial. To meet this objeo- 
tion to the legality of the aubsequent 
proceedings the Crown relies on S. 4 (l). 
Bengal EmergeneyPowersOrdinanoe 1932, 
which provides that where before the 
expiration of the Bengal Emergeuoy 
Powers Ordinance 1931 an order has been 
made thereunder for the triahmf any 
person by a Special Magistrate but the 
trial has not began, or when, at suoh UX' 
piration the trial of any peniipn is pro- 
ceeding before a Special Magistrate but 
has not been completed, the offence may 
be tried or the trial may be conapJnted 
as the ease inay be by such Speeial Ma- 
gistrate, and suoh Special Magietrate 
shall eontinue to have and to esejcoiee 
for the puYpqee of eueh trial .attV .the 
powers vtith which he was. .ihvfated' 
under the aaid Ordinance. :■ a . , ■ V; 

ihe petitioner arguep.thel|'Vl^;.-.|^vi« 
eions.oi B. 4 (l) cannot api^.'t%^eeir- 
oumstanoes of this oia^ a:|tst^ 

at the time of the.euniiretiiciiipf the.l991 
Ordinance,. It euiAino^ he said that> the 
trial hftd.not.htSvOi doc wn^^ 
tbat -thlKigh begutt ^t had not heieh.eODw- 
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pleted. On the contrary the trial had 
been begun and had been completed 
when the Special Magistrate convicted 
the . petitioner for thh first time. The 
petitioner's argument, as we think his 
odhhsel was disposed to admit, involves 
the proposition that the trial and the 
retrial are distinct and separate pro- 
ceedings and that the latter can from no 
point of view be treated as a continu- 
ationof 'the former. If this is correct 
the "^'expiration of the 1931 Ordinance 
after the first conviction is not a matter 
of great importance because the effect of 
the order of 4th January 1932 was ex- 
hausted when the petitioner’s trial ter- 
minated on his first conviction. Even 
if the 1931 Ordinance had not expired a 
fresh order under S. 30 would have been 
necessary if-it was thought desirable thAt , 
the retrial should be before a Special 
Magistrate. Counsel for the petitioner 
rightly points out that where a surety 
gives a bond that an accused parson 
shall appear for his trial before a Court 
of Session, there is no obligation to pro- 
duce him before the Court for his retrial 
should retrial be directed. In our 
opinion however “try" and “trial*' have 
no fixed or universal meaning, but they 
are words which must be construed with 
Regard to the particular context in which 
they are vafoA and with regard to the 
scheme and purpose of the measure con- 
cerned. . 

ThiuT, though generally speaking a 
trial and an appeal are different proceed- 
ings, a Sessions Judge hearing an appeal 
against a conviction under S. 210, 1. P. C., 
Was held to be “trying" the appellant 
within the meaning of S. 487, Criminal 
P. 0. : Madhab Chandra v. Novodeep 
Chandra^ (l). In Emperor v. Nirmul 
Kant^ Roy (2). Stephen, J., held that 
iWhare fin accused was tried by a second 
jutfy^^iiuder^ S. 306, Criminal P. 0., he 
was hot tried again" within the mean- 
ing of fib 403, Criminal P. C. Having re- 
gard to the scheme and purpose of the 
iBengal / Emergency Powers Ordinance 
1931 we oonelder that an order for the 
trial of person by a Special Magis- 
trate, B. SO clothes such 

Magistrate with jurisdiction to retry the 
cutSb^iWhere an appellate Court directs a 
ret) | || ^b.y him under B. 428 (l) (f), Crii 

’ 1., {JSplifi Cal ^ 

2. m 19^14 Cail. msiU 1 0, 840:»Xe0rL J 

• - * 


minal P.»C., and that the trial cannot be 
said to be completed until the Magis- 
trate has carried out the directions o{j 
the appellate Court and finally disposed 
of the case. This being so we are of opi- 
nion that the petitioner's objection to| 
the jurisdiction of the Special Magistrate 
fails and we discharge the Buie. 

Patterson, J, — I agree. 

V.S. Buie discharged. 
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M. C. Ghose, J. 

Makhan Lai Pal — Accused — Peti- 


Sahhi — Complainant— Opposite Party. 

Criminal Bevn. No. 977 of 1932, De- 
cided on 8th December 1932. 

(a) Criminal P. C. (1898), S. 200 — Com> 
plainant should be examined in full on first; 
day — But Magistrate’s negligence to do so is 
not illegal. 

A Magistrate certainly shonld e3:a]!aine the 
complainant in full on the first day. But his 
negligence to do so does not amount to an irre- 
gularity which vitiates the trial. And where 
the Magistrate finding that the previous exami- 
nation of the complainant under S. 200 is 
sketchy proceeds again to examine her, the pro- 
cedure of the Magistrate although open to criti- 
cism is not illegal nor is there any illegality in 
issuing the process against the accused after such 
examination. [P 663 G 1] 

(b) Criminal P. C. (1898), S. 202 - Three 
accused proceeded against — Two compro- 
mising — Process against third can be legally 
issued. 

Where out of the three accused two compro- 
mise the case under B. 845, but the third chooses- 
to stand trial, there is nothing illegal nor is it 
ultra vires of the Magistrate if ho issues procesa 
against the third: AIR 1926 Cal 796, Dist, 

LP 663 C 2] 

Surajit Chandra Lahiri — for Peti- 
tioner. 

Sudhangsu Shekhar Mukerji — for Op- 
posite Party. 

Judgment, — In this case one Khuki 
Sundari Dasya made a written petition 
of complaint against three persons; 
(1) Jaladhar Pal, (2) Profulla Mohan Pal 
and (3) Bailendra Mohan Pal alias Ms>- 
khan Lai Pal, stating that she was a 
widow larith two infant children andi 
that aocused 1 and 2 were father and 
son and they were under the influence 
of accused 3; that the three men fov 
some time had been conspiring to de- 
prive her of her property and to turn 
her out of her boose and that in pm- 
soanoe of that conspiracy on 7.tb Augoafr 
the aoooaed men entered into her bouse 
a;Dd tftrned her out^ ^ Magistoate 
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who ceced-ved Ibe oomplaint examined 
the complainant under S. 200, Oriminal 
]^. C , on the same day; but apparently 
the oral e^camination was sketchy. After- 
^ wards on let Ocliober 1931 he again 
* examined the complainant further with 
reference to her written allegations 
against Makhan Lai. The first two ac- 
cused men compromised the case with 
the complainant and they thereupon 
were acquitted by the Magistrate under 
S. 345, Criminal P. G. But the Magis- 
trate proceeded to try accused 3, Ma- 
khan Lai, who has been convicted 
under S. 447, I. P. 0., and sentenced to 
pay a fine of Rs. 100. This Rule was 
issued on two grounds, namely : (1) that 
the whole trial has been vitiated by 
reason of the fact that the order of issu- 
ing process against the petitioner is 
illegal and ultra vires and (2) that in 
view of the fact that a piecemeal exami- 
nation of the complainant is not con- 
templated by S. 200, Criminal P. 0., or 
by any other provisions of the law, the 
trying Magistrate acted without juris, 
diction in proceeding to examine the 
complainant afresh on 1st October 1931 
and in issuing processes against the 
petitioner on the basis of that examina- 
tion. 

Upon hearing the learned advocates 
and upon a perusal of the record it 
appears to me that there is no force in 
either of the two grounds. The written 
petition of the complainant was complete 
in itself. It was the fault of the Magis- 
trate that he did not on the first date 
completely examine her orally. The 
examination was sketchy. But on a 
later date when the Magistrate found 
the defect in the oral examination he 
examined her once again. For this no 
blame can be attached to the com- 
plainant. It is not that she made out 
a new case on the latter date. She had 
made out the case in her written peti- 
tion of complaint. The Magistrate oer- 
tainly should have examined the com. 
plainant in full on the first day. But 
his negligence to do so does not amount 
to an irregularity which vitljGktes the 
trial. I am of opinion that the prooe-. 
dure of the Magistrate although open to 
criticism was not illegal nor was there 
jany illegality in issuing the process 
'against the present petitioner wboiwas 
accused 3.Tbe leafned advocate has pUced 
before the Court the deoisibn the 


case of Siiital Chandre^ v. 

But the facts of that ease are 
different from the present easa The^^^ 
a jcertain case was made out againgt tj^ 
persona. One of ^tbem was tljM; 
trial and upon a consideration ,of 
whole evidence he was acquitted. 
after a process was issued upoh accused 
against whom there was the same ;allega^ 
tion and the same witnesses were^ 
brought forward to support the allega-. 
tion. In these oiroumstanoea this Court 
set aside the order iasning procetaj 
against accused 2. In the present case] 
the first two accused men were notpui 
on trial at all, they having compromised 
the matter with the complainant. pr6« 
sumably upon paying her adequate com- 
pensation. Apparently accused 3 did not 
think it fit to compromise the ease but: 
chose to stand the trial. He thus takes 
the consequence. 

The fine of Bs. 100 would appear to* 
be excessive, but the learned advocate 
for the opposite party points out that 
the petitioner is a person of influence 
and his conduct towards the widow was 
cowardly. In the oiroumstanoea the fine 
does not appear to be excessive. The 
Buie is accordingly discharged. 

v.S. Buie discharoedi 

1. A I R 1926 Caf 796=96 I C 800 = 27 Or L J 
788=53 Gal 606. 
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M. 0. Ghosb, J. 

Kanai Das Mohanta — Accused— Peti- 
tioner. 

V. 

Narayanganj Municipality — • Oom-^ 
plainant— Opposite Party. 

Criminal Bevn. No. 840 of 1932, Deoi- 
ded on 13th December 1932, 

Bengal Municipal Act (3 of 1884), S. 6.. 
Cl. 11 — Mahant ia oatitlod to bonofit of 
aoction* 

A Majiant is in fact a manager on behalf of 
the idol and as such he is entitled to the benefit 
of the provisions of 8. 6, 01, 11. The Mahant'a 
eapaoity to carry out the orders of the Muni* 
cipality is limited, by the funds obtained by him 
from the properties of the Akhra. If the ‘Said 
funds be not sufficient, it would not be. just. or 
proper to sentence the Mahant to a flue. < : ' 

£PHW0J.ai 

Sura jit Chandra Lt^iri'a^Suri^ 
Chandra Faluhdar-r-lae ' 

B, M. Sen and Oiak^ 

thaGfowi*.;. , ■ ‘ 

vho a-Mabtasti of Baalctt-Babari Akhra.'* 
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within Narayanganj Municipality was 
called upon under S. 200, Bengal Muni- 
cipal Act, to fill up or cleanse an insani- 
tary tank belonging to the Akhra. On 
receipt.of the requisition he filed a re- 
litesentation to the Municipality asking 
<or six months’ time to carry out the 
requisition. Thereupon the present pro- 
eeoution was instituted. The trial 
Magistrate sentenced him' to a fine of 
Bs. 100. On appeal the Additional Dis- 
trict Magistrate has reduced the fine to 
Bs* SO and in addition sentenced him to 
a daily fine of Bs. 2 until the requisition 
•of the Municipal Chairman is complied 
with. The Buie was issued on three 
grounds. The first ground is that in 
view of the provisions of S. 6, Cl. 11, 
Bengal Municipal Act, which lay down 
that in the absence of sufficient fuud^ 
in the bands of the Manager, agent or 
trustee, as contemplated in the said sec- 
tion, no fine oould be imposed upon him 
<or his omission to comply with any 
requisition of the Municipality the pro. 
eecntion cannot be maintained. The 
learned counsel appearing for the Crown 
has urged that the Mabanta is in effect 
the owner of the Akhra lands. On the 
other side it is strenuously urged that 
the Mahanta of the Akhra cannot be 
considered to be a full owner of the 
lands belonging to the Akhra. It is said 
that he may not come exactly under the 
definition of a manager, agent or a trus- 
tee, but he is certainly less than an 
owner. He is in fact a manager on be- 
jhalf of the idol and as such he is entitled 
to the benefit of the provisions of S. 6, 
lOl.'^ll. It appears that the Mahant is 
jentitled to the benefits of the provisions 
of that section. 

The second ground taken is that the 
learned Court of appeal below was wrong 
in assuming that the filing of the peti- 
tion for time to re-excavate amounted 
to an admission of ownership ip tespect 
of the lank and also that of existence of 
funds by the petitioner. As to this the 
finding of the Court of appeal belew is 
olear that the petitioner ih the Mahant 
of the Akhra and that the insanitary 
tank is a-part of the Akhra lands. The 
teamed appellate Court below found that 
the Mahant must have bad the requisite 
iundn It is urged that the pounds on 
vdiieh tbi^ finding was based are rather 
weak..^ > thlsd ground taken, is that 
'Ahis^liujppaitloh of a daily fine. Is,; clearly 


an enhancement of the sentence which 
the appellate Court was not entitled to 
direct. The learned counsel for th^ 
Grown has lirged that the intention is 
that the daily fine should be imposed for 
a period of 30 days and as such the total * 
fine would be than less the fine imposed 
by the trial Court. But on reading the 
judgment of the lower appellate Court 
it does not appear that the said Court 
has limited the fine to a period of one 
month. In the ciroumstances of the 
case it is inequitable to impose a daily 
fine. It is apparent that the Mahant’s 
capacity to carry out the orders of the 
Municipality is limited by the funds 
obtained by him from the properties ofj 
the x\khra. If the said funds, be not| 
sufficient to fill up the tank it would not 
be just or proper to sentence the .Mahant 
to a fine. On the other band although 
the petitioner pleaded poverty he did 
not show that he took the urgent steps 
necessary to cleanse the tank so as to 
remove the insanitary condition. In 
this view the fine of Hs. 30 appears to 
be appropriate. The daily fine imposed 
by the lower appellate Court is set aside. 
With this modification the Buie is dis- 
charged. 

K,s. Order modified. 
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Mukerji and Mallik. JJ. 

Kalidas Das — Defendant — Appellant. 

• v. 

Satyesh Chandra SarJcar and others — 
Plaintiffs — Respondents. 

Appeal No. 167 of 1931, Decided on 
27th April 1933, against original decree 
of Sqh-Judge, Birbhum, D/- 26-4-1930. 

(a) Bengal Land Revenue Sales Act (11 of 
1859), S. 37 — Estate sold for arrears of reve- 
nue recorded in separate number — Mere fact 
of portion of estate being joint with other 
estates does not alter its character as entire 
estate. 

When an estate sold for arrears of revenue is 
recorded in a separate number in the Collector's 
rent-roll with a separate revenue assessed upon 
It, and the specification in the saSe-certifioate 
granted under 8. 28 in the form prescribed by 
the Act sbcms that the estate sold is an entire 
estate the mere fact of a portion of the lands of 
the estate being joint with, those of certain other 
estates cannot stand in the way of its being an 
entlra estate within the meaning of S. 87; 

S O. W. N. 229 and 27 Oal. 290, Be/. [P 057 0 2} 

(h) Bengal Land Rovenue Salee Act (11 of 
1859), S. 3«-^SaU held oaieiluro lo pay or* 
foars witbiii da|a •paolfitsd.ln S* 3 it proper. 

A sale held for iaitem to pe/ of wybpue 
by theaunf^toLtba dAtesiii^ te 8. g ia not 
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witho^ut u^ 9 dlction and hence is valid: A. I. JR. 
1981 P. cZbl; A, I. B. 103-2 1\ C. 61 and A. /. E. 
1989 Cal. 153, Bef. [P 667 C 2; P 66B C 1] 
• (c) Mesne Profits — Plaintiff precluded 
from obtaining khas possession — Decree for 
mesne profits can be alloOred— Civil P. C. 
(190S). O. 20, R. 12. 

Though ordinarily a decree for mesne profits 
can only folio sr a decree for possession and vrhen 
the plaintifi fails to obtain a decreo lor posses- 
sion, a claim for mesne profits should not be 
allowed; still when the plaintifi is precluded from 
obtaining khas possession, ho cannot be deprived 
of his right to mesne profile till the date to 
which he is entitled to possession. [P 568 0 1] 

(d) Mesne Profits—Claim for mesne profits 
against trespasscrs—Nature of decree to be 
passed indicated--Civil P. C. (1908), O. 20, 
R. 12. 

In the case of a claim for mesne profits two 
courses are loft open to the Court: A decree for 
mesne profits may be passed jointly and severally 
against all the trespassers who may have jointly 
kept the plaintiffs out of pos-oession for any 
particular period, leaving them to havo their los- 
pectivc rights adjusted in a separate suit for con- 
tribution; or, the respective liabilities of such 
trespassers may be ascertained in the plaintiff’s 
suit against them, and a decree on the basis of 
such several liabilities may be passed against the 
respective trespassers in plaintiff's favour. 

IP 5'i8 C 21 

Amarendra Nath liofie, Bijav Kumar 
linkers i 0*°^ Hari Prasanna Mukherjee 

— for Appellants. 

S. C. Sasak, liupondra Coomar Mitter^ 
Oopendra Nath JJas and BhutnatU 
Chatterjee—tor Kespondents. 

Judgment. — This appeal has arisen 
out of a suit which was instituted by 
the plaintiHs for recovery of possession 
of a patni taluq on a declaration of the 
plaintiff's title thereto and after annul- 
ment of the encumbrances, - if any, 
claimed by the defendants, and also for 
mesne profits. A decree having been 
passed in plaintiff's favour defendant 2 
has preferred this appeal. 

The facts, according to the plaintiffs, 
are the following: Touzi No. 148 of the 
Birbhum Oolleotorate which comprises 
lot Gomai was sold for arrears of reve- 
nue on 27th March 1924, and was pur- 
chased by defendant 17 in the benami 
of defendant 16. On 7th December 1924, 
defendant 16 took possessbn of the 
mehal through the Collectorate. There- 
after, on 5th January 1926', defen^ 
dant 16 executed, a deed of release in 
favour of the defendant' l7* On SOth 
January 1925 (^17 tb Magh 1831) defen- 
dant 17 settled the mehal in patni w:tth 
the pUintifTs with power to ahiml in- 
oumbrances, if any. The \:^tn,indari 
prigJuaUy beloueed deity ;^dha-^ 


raman Jieu .Thakur and there 
patni under it of which the bolder at 
the time of the sale; war defend^^' ^ 
Defendants 2 to 12 are darpatei^ai^$< 
several interests under defendti9i;d>:.^i^^ 
these defendant 2, who is the apiMteiitv. 
has 13 as. odd darpatni ihtereeMP 
of the villages, and eight apnas . 
patni interest , in the sixthMone-^lot 
Gomai consisting of six ytUages in iilL 
Defendants 13 to 15 are mortgagees from 
some of the darpatnidars. The' contests 
ing defendants were defendants 1 and 2, 
who took various defences. Of these 
such as are of any importance now .will 
be referred to bereaher. The suit, was 
instituted on 27 th January 1926. . Dur- 
ing the pendency of the suit the patni 
of the plaintiffs defaulted in the pay- 
ment of its rents and in oonsequenoe 
thereof it was sold under the Batni Bego- 
lation on 1st Jaistha 1335 and purchased 
by defendant 17. 

The Subordinate 'Judge declared the 
plaintiff's title to the patni up to Ist 
Jaistha 1335, the date on which it was 
sold as aforesaid, and annulled the in- 
oumbrances of defendants 2 to 12, He 
held that defendant 1 is only a benami- 
dar for defendant 3. Ha held further 
that the plaintiffs were not entitled to 
get possession as they had no subsisting 
interest at the date of the deoiaion, the 
patni having been sold up as aforesaid 
on Ist Jaistha 1335. He held however 
that the plaintiffs were entitled to mesne 
profits from defendant 3, in respect of 
the period of one year from SOth - Janu- 
ary 1925 (=17th Magh 1331, date of the 
creation of the plaintiff’s patni) up to 
27th January 1926 (date of this suit), 
such mesne profits to be the amount 
which defendant 3 as patnidar had to 
pay to the zamindar; and that for a 
period of two years and three months, 
i. 6., from the date of suit up to 1st 
Jaistha 1335 (date of the sale of the 
plaintiff's patni) the plaintiffs would get 
mesne profits against defendtots 9 to 12, 
jointly, on the footing of their facing 
trespassers, such mesne profits b^g 
what the defendants themsslvea, could 
have realized from the tenants M the 
mehal,. 

The . appellant's first contention is that 
the purchase which defendant, 16. made 
was ■ not on beh^f of defsfhdant 1 1 but 

was a purchase made tot the ^ henefet bt 

the dhfanltlhg pioptietors., 
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that the appeals ^hich defendant 1 and 
defendant 2 respeotively filed before the 
. Commissioner, for setting aside the reve- 
nue.sale, defendant 1 alleged that the 
sale had been brought about by the pro- 
prietors in collusion with the darpatni- 
dars, and on the other hand the allega- 
tion made by defendant 2 was that the 
patnidar*^ who according to the terms of 
his lease was liable to pay the Govern- 
ment. revenue wilfully defaulted and 
managed to bring about the sale in col- 
lusion with the proprietors (vide £s. Z). 
It appears that about the time of the 
default defendant 2 himself was in heavy 
arrears, not having paid the rents of the 
darpatni for the years 1326 to 1329 
B. B. and a suit for the said rents 
amounting to over Bs. 5,000 was pend- 
ing against him (vide Ex. M). It also^ 
appears that defendant 1, about the said 
time, had not paid the patni rent for the 
three quarters ending with December 
1923 or January 1924 (vide Ex. 6). 
There is no indication of any collusion 
between, the proprietors either with the 
patnidar or with the darpatnidara in the 
matter of the bringing about of the sale, 
and the sale does not appear to be any- 
thing else than an ordinary incident 
brought about by the failure on the part 
of the patnidar, who had undertaken 
the liability to put in the revenue and 
omitted to do so, and such omission 
again having been due to the heavy ar- 
rears for which some of the darpatni- 
dars, including defendant 2 himself, 
were responsible and for which a decree 
was subseqnently passed against him. 
The oral evidence which the contesting 
defendants have adduced for the pur- 
pose of establishing that defendant 16 
was the benamidarof the proprietors and 
not of defendant 17 consists of the testi- 
mony of ihe son of defendant 2. 

Defendant 2 has not examined him- 
self, though he was present in Court at 
the tin|e of the trial. His son, who is a 
pleader, has seid that defendant 16 was 
bidding at the , sale at the dictation of 
the proprieties, X>harani4hftif Banerji and 
others and ihat Dbarahi the con- 

sideratioir money to hie ; Ammukhtear 
Sarat Ohahdta Mookerji who put it in. 
He JMsio deposed that defendant 16 was 
the Bead Master of a Bjhool which be^-; 

D the said proprietors, and of 
wbie^^hamni was the Beoretary, We 
%av# toajmined the evidenoe of this wit^ 


ness with care, but we regret v^e cannot 
come to any other conclusion as regards 
his evidence than what the Subordinate 
Judge has done. The learned Judge has 
given very good reasons for his view that 
this evidence is not reliable. 

An attempt has also been made on 
behalf of the contesting defendants to 
establish that it was with the money 
belonging to the proprietors that the 
purchase Was made by defendant 16, by 
showing that on 27th March 1924, the 
date of the sale, the proprietors bor- 
rowed a sum of Bs. 6,001, from the father 
of defendant 17 upon a handnote (Ex. l), 
it being said that from out of this money 
the consideration uloney as well as the 
revenue for the next instalment that 
had already fallen duo were subsequently 
paid. This circumstance baa also been 
sought to be reinforced by the fact that 
in 1927 the father of defendant 17 in- 
stituted a suit (Ex. D) upon this hand- 
note but eventually allowed the plaint 
to be rejected for default of payment of 
deficit court-fees. What inference the 
appellant exactly desires to draw from 
this last mentioned fact is not very 
clear, so long as it is not the case that 
the loan was fictitious. But it is said 
that this fact shows that some sort of 
an arrangement must have been come to 
between the parties, because it is not 
reasonable to suppose that a lender of 
such a large sum of money would allow 
the plaint to be rejected, unless he re- 
ceived satisfaction in some way or 
other. Now, on an examination of the 
materials on the record it seems to us 
clear that there has been no real at- 
tempt made by the appellant to estab- 
lish that the money was borrowed by 
the proprietors for the purpose of pur- 
chasing this property at the sale or that 
any part of the money wont for that 
purpose. The proprietors appear to 
have borrowed large sums of money from 
the father of defendant 17 on other 
bonds and hand-notes and stood in- 
debted to him for those loans: vide 
para. 7 of the plaint Ex. D. The fact 
that defendant 16 is a teacher in the 
school belonging to the proprietors 
does not go very far Nor is anything 
improbable in the explaimtion thah 
Sarat Obandra MookerjSe,;^^^ happens 
to be Ammukhtear of tl^e proprietors 
was engaged by defendant 16 to do the 
work of putting in< >^lM^,;>h 0 hey ^ Jbis 



1933 Ealidas t. Sattbsh ChakDea 


bdhalf. ^Defendant 17 examineid him- 
6elf as a witness and very clearly stated 
his evidence that be was the real 
purchaser and that defendant 16 was 
^ his benamidar. The time for making all 
these suggestions was when he was in 
the witness box, but it is noteworthy that 
not one ot these facts and circumstances 
was put to him in his cross-examination. 
The conclusion we have formed is that 
the appellant was apprehensive that the 
facts and circumstances upon which he 
now relies would have been satisfactorily 
explained if they were put straight to 
-defendant 17 and so he did not venture 
to ask him anything about them. The 
brother of defendant 16, who is joint 
with the latter, was also examined as a 
witness on behalf of defendant 17. He 
has said that he and defendant 16 are 
debtors of defendant 17, a fact which 
would make it probable that defendant 
16 would be used by defendant 17 as a 
benamidar. To him also nothing was 
suggested in cross-examination. The 
subsequent conduct of the respective 
parties to which the Subordinate Judge 
has referred in detail, namely, the 
taking of possession by defendant 16, 
the execution of the deed of release by 
him in favour of defendant 17, the regis- 
tration of the name of defendant 17, 
and the payment of revenue by defen- 
dant 17 since then without any attempt 
being made by the proprietors for get- 
ting possession of the property or for 
payment of revenue, also support the 
conclusion that defendant 16 was the 
benamidar for defendant 17 and not for 
the proprietors. 

The next contention urged on behalf 
of the appellant is that the towzi which 
was sole, though it bore a separate 
number and a separate amount of Gov- 
ernment revenue, was not an entire 
estate within the meaning of S. 37, Act 
11 of 1859. It has been urged that the 
portion of an estate for which a separate 
Account is opened under Ss. 10 and 11 Act 
11 of 1859 and the portion from which 
it is separated are equally "shares” 
within the meaning of S, 10 of •^tbe" Aet 
And are both liabU to all the incidents 
of a "share” and neither can be obn- 
eidex'ed an.is^tire estate; Monohuif Mu* 
k$rii V. JJtiro Mdhun Mukerii (1). By 
reference to the documents betring on 
4tbe point (Ex Jd a nd Ex. L series) , the 
'ir(iaw)TWBge. * 


previous history eff the l^ds 

placed before us, and from oertaiii olbet ' 

documentary evidence . 

Ex. S series and< Ex. Q) and ’ 
evidence it has been shown that;ibeM , 
has been no partition of the lands uhiie^:'' 
the Estates Partition Act. And Epiim - 
this it has been argued that unless there . 
has been a partition of the landa them* 
selves under the provisions of that Act, 
and so long as the lands themselvae 
renrain joint, the creation of separate 
iowzis with separate revenues does . hot 
make the towzis entire estates but only 
shares of estate. As authority for this 
contention reference has been made to 
the case of Koawar Singh v. Oour Sun* 
dar (2). The case referred to, ih our 
opinion, lays down, no such proposition; 
it only states what the effect of a parti- 
tion by the Oolleotor made > under that 
Act is. The Estates Partition Act came 
into existence in 1876, while the estate 
now represented by towzi No. 148 origi- 
nated so far back as in 1799. It has! 
been held that when an estate sold for^ 
arrears of revenue is recorded in a sapa-. 
rate number in the Collector's rent-roll 
wi^h a separate revenue assessed upon 
it, and the specification in the sale-; 
certificate granted under S. 28, Act 11 ofj 
1859 in the form prescribed by the Aot| 
shows that the esUte sold was an entire; 
estate the mere fact of a portion of the' 
lands of the estate being joint with thosej 
of certain other estates cannot stand iu 
the way of its being an entire estate 
within the meaning of S. 37 of the Act: 
Kamal Kumari v. Kiran Chandra (3) 
and Preo Nath Milter v. Kiran Chandra 
Boy (4). The sale certificate (Ex. C) in 
this case and the ftegister Ex. 2 (2) 
sufficiently show that the tqwzi Is an 
entire estate. It also appears that the 
Collector treated the estate as an entire 
estate and sold it as such : vide Bobu- 
kari: Ex. Y. 

It was next argued on the authority 
of the decision ' of the Judicial Com- 
mittee in the case of Mt^ Sarawati v. 
Surja Navain (5) that the sale held 
without jurisdiction. The . opi;^enti6&J 
in our opinion, is not teaable»^ot thb 
simple reason that in tMs rlpeee it is : 

а. (1897) 24 CW 8BT. 

8.(1898)9 0 WN, 229, . ' 

4. (1900) 27 Palm ^ 

б. A I B 1981 Q :BW«10 PW.49e ; 

• (PO).'- ... v.-*;.. , 
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, abundantly clear that 12th January 
1924, failure to put in the arrears 4^ 
the sunset of v^bich date brought about 
the sale, was the date specified in 8. 3 
and not. 8. 2 of the Act. This decision 
of the Judicial Committee has been ex- 
plained by a later decision of their 
'Lordships in Krizhna Chandra v. Pdbna 
Dhanabandar Oo. (6) and also by the 
decision of this Court in the case of 
Badha Qobinda Deb v. Qirija Prasanna 
Mookerji (7). 

Thi next contention of the appellant 
relates to the question of the plaintiffs' 
right to annul the under.tenure. We 
think the words of the plaintiffs* patni 
lease leave no room for this contention. 
It is quite true that by reason of the 
fact that the plaintiffs* patni was sold 
up subsequently to the institution of^ 
the suit, the plaintiffs at the date of 
the decision of the Court below were 
not Entitled to obtain khas possession. 
But defendant 17 has not said anything 
against the plaintiff’s right to annul 
the under-tenures and such right was 
exercised by the plaintiffs at a time 
when they were fully competent to 
do so. 

The last contention relates to the 
question of mesne profits. As regards 
this matter, it has been argued in the 
first instance that a decree for mesne 
profits can only follow a decree for 
possession, and that when the plaintiffs 
have failed to obtain a decree for posses- 
jsion their claim for mesne profits should 
;not have been allowed. The proposition, 
which the appellant has thus pro- 
pounded and which under ordinary cir- 
cumstances is perfectly sound, cannot 
be regarded to be applicable to the pre- 
[sent case in its special circumstances. 
It is only because of the sale that took 
'place during the pendency of the suit 
-that the plaintiffs are precluded from 
{obtaining khas possession. This can- 
not dej^ive the plaintiffs of their right 
to mesne profits up to the date up to 
which they were entitled to possession. 
So far as the principles as regards oal- 
oolation of niesne pr^ts are concerned, 
it seems to us that the leiarned' Judge 
WAS right in making defendant .8 alone 
fo r the^period . u p to the d ate of 

’'eMTiTimp aio » so Fa es 

^ ‘asepCall084(PO). 

Z E 1992 Cii 185 1 C 1S9 ^ 69 Oal 


suit on •the footing of his teinf the 
patnidar. As regards the period sub- 
sequent to tlj^e institution of the suit he 
has made defendants 2 to 12 liable 
jointly on the footing that they were 
trespassers since that date. As has been 
pointed rat in the case of Basanta Ku^ 
mar v. Bam Sundar (8) in the case of a 
claim for mesne profits two courses ate 
left open to the Court. A decree for 
mesne profits may be passed jointly and 
severally against all the trespassers who! 
may have jointly kept the plaintiffs out 
of possissioD for 'any particular period, 
leaving them to have their respective, 
rights adjusted in a separate suit fori 
contribution ; or, the respective liabi- 
lities of such trespassers may be ascer- 
tained in the plaintiff's suit against^ 
them, and a decree on the basis of such 
several liabilities may be passed against 
the respective trespassers in plaintiffs' 
favour. 

This, in our opinion, was a case in 
which the latter course should, if pos- 
sible, have been adopted. It appears 
however that the appellant never asked 
the Court below to proceed on such lines, 
and indeed furnished no materials nor 
adduced any evidence to enable the 
learned Judge to apportion the mesne 
profits amongst defendants 2 to 12 inter 
se. The learned Judge seems to have 
been perfectly willing to help the appel- 
lant in that way, as would appear from 
the following observations of his in bis 
judgment : 

'*Tbe liability of the other defendants cannot, 
be apportioned in this suit as the defendants 
did not adduce any evidcnco to show 'wbatsum 
each of them realized after institution of tho suit 
till IstJaisiba 18:6 B.S.’’ 

On'19th April 1927 defendant 1 insti- 
tuted a suit, being E. S. No. 11 of 
for the rents of the derputni for ^e 
years 1330 to 1333 against defendant 2, 
that is to say the appellant, and his co- 
sharer. The suit was decreed on 24th 
July 1928, and it appears that the de- 
cretal dues were realised on let August 
1929* The result of this realisation haa 
been that defendant 1 has received from 
the appellant and bis oosharer a portion 
of the amount for wbieb defendants 2 ta 
12 stand liable on aooopnt of mesne 
profits under the decree wUeh the Sub- 
ordinate Judge has mgde in this oasa^ 
namel^j^' mesne profits fer the period 
8. A.I B I98it Cal 600 » 188 IQ SdSH s.S9 Cid 

' see* - 



1933 


Dmmmk JooiiimBA (Gnha, J ) 



commeticiB^ from the date of insliitation 
of this suit, (i. e. 37tb Janoary 1936) 
up to the end of Ghaitra 1333. We 
appreciate that there is some amount of 
hardship on the appellant for vrhat has 
'happened, but for this we do not see 
that he is entitled to any relief as 
against th,p plaintiffs. It was for the 
appellant, if be wanted to have any 
relief, to take suitable steps in the 
present suit by applying for apportion, 
ment and placing proper materials before 
the. Court for that purpose. 

The result is that, in our judgment, 
this appeal fails and should be dismissed 
with costs to the plaintiff-respondents 
hearing.fee being assessed at 10 gold 
mohurs. • 

K.S. Appeal dismissed. 
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Guiia and M. C. Ghose, JJ. 

Dehendra Narain I'Coy — Petitioner. 

V. 


Pugh and Padd 

for Petitioner. . ■ 

N, N. Sircar, Babindra Na£k Chamiy\ 
dhury, Basak, \Kanai Dhan 
BihariDas Oupta, 

Pran Dhan Da and Pacrisk - 

— for Opposite Parties. 

Guha, J. — These rules are dbf^te^ 
against an order passed by the Suboi^i.: 
nate Judge, First Court, S^.Patganae, 
on 30th January, 1983, in Title Suit Hos^ 

84 and 164 of 1930, holding that the- 
additional issues 14 to 20 raised in^auit 
No. 84, and the additional issue raised 
in Suit No. 164 which is in the same 
terms as issue 15 in Suit No. 64* des- 
cribed as “issues of law'* may be tried ‘ 
first, and also that the suite '* may be 
disposed of on the issues of law only.'* 
The history of the litigation has 
set out in very great detail in the lap» 
plication to this Court on which these 
rules were granted, ae also in the affida- 
vits filed by the parties in this Court.' 
The suits out of which these rules have 


Jogcndra Narain Deb and others — 
Opposite Party. 

Civil Revn. Noa. 141 and 142 of 1932, 
Decided on 12th July 1932, against order 
of Sub-Tudge, 1st Court, Alipore, D/-30th 
January 1932. 

(a) Civil P. C. (1908), O. 14, R. 2 and 
O. 15, R. 3 — Application made after date 
fixed for first hearing for trial of some of 
issues as issues of law without taking evi* 
dence— O. 14, R. 2 or O. 15, R. 3 has no ap- 
plication. 

Order 14, R. 2, refers to the stage of settle- 
ment of issue, and 0. 15, B. 3 contains provi- 
sions similar to those contained in 0. 14, B. 2 
for disposal of a suit, at the fust hetaiing. Hence 
these previsions have no application to a case, 
where an application is made after the date fixed 
for first hearing, for the trial of some of the is- 
sues raised in a suit as issues of law, without 
taking evidence. The question arising for con- 
sideration must therefore bo dealt with quite ir- 
respective of the provisions of the Cod^ of Civil 
Procedure. tP 660 0 1] 

(b) Practice— 'Fiebameal trial of luit. 

Though the trial of suit piccomoal has been 

condemned on the ground of inconvenience and 
costa involved in such procedure, it is impossible 
to lay down a general rule in this behalf : it 
depends on the facts and olrcumstances of each 
particular case. [P 660 01) 

(c) Civil P. C. (1908), S. 119-Hrgb Court 
hue -power to past such order as would moot 
tho ends of juitico in cosoa bofore it. 

The High Court can in exercise of. thejevi- 
sional jurisdiction and in the exeroise of the 
power of superintendence vested in it, pass snohf*' 
order as is called fhr by the peculiar facts and 
cironmstances of the coie in order to mert the 
ends of jttstloOi ^ [ 


arisen relate to the title of the petu 
tioner as claimed by him to the Bijni 
Eaj in Assam, and to a certain item ol 
property belonging to the Baj which iti^ 
in Bengal. In view of the passing of an 
enactment known as the Bijni Sneoes- 
sion Act, 1931, (Assam Act 2 of 1931); 
which received the assent of the Gover^ 
nor of Assam on 27th March 1931, and 
of the Governor-General of India, on 9tb 
May 1931 ; and was published in the 
Assam Gazette on 20th May 1931, ad* 
ditional written statements were filed in 
the suits and additional issues to which 
reference has been made abov'e ware 
raised, at the instance of the parties 
concerned. The Court was then asked 
to take up these issues for deeigion as 
preliminary issues, and the application 
in this behalf was opposed by the peti- 
tioner in this Court, as also by Pur- 
nendra Naraiu Deb and Snrendra Narain 
Deb, plaintiffs 1 and 2 in Suit No. 164 
of 1930. The objection raised in thiA 
behalf has been overruled primarily bn 
the ground that B. 3, 0. 14, and B. ,3* of' 
,0. 16, Civil P. 0., gave power to tbeiirial 
Court to hold piecemeal tri^, that 
power should be exercised \in \ 

It has to be noticed that^^fl^' 
refers to the stage of 6il^t.lemi^t/iK^ 
and 0. 15, .B.. 3 oernliiliB p^Vitioni sii%i; 
lar to those ooht*dn«^*in' O. KSiirt 
dispoa«l ;of A stiii. eiithUi- firth' betixi^ 
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These provisiotis appear toliave no ap. 
plication to a case like the one before 
us, where there was the application 
made after the date fixed for first hear, 
jibing, for the trial of some of the issues 
raised in a. suit as issues of law, without 
taking evidence. The question arising 
for consideration must therefore be dealt 
with quite irrespective of the provisions 
of the Code of Civil Procedure to which 
reference has been made above. 

The trial of a suit piecemeal has some- 
, times been condemned by their Lord- 
ships of the Judicial Committee of the 
Privy Council, on the ground of inoon- 
venience and costs involved in such pro- 
cedure, on the facts and circumstances 
|of the particular oases before them ; but 
it is impossible to lay down a general 
rule in this behalf. In the case beibr^ 
us regard being had to the history of the 
litigation and in view of the line of de- 
feooa taken after the Bijni Succession 
Act came into operation, it could not be 
^ueoesfifully contended that the trial 
Court was not to be permitted to exer- 
cise its discretion in the matter of pro. 
cedure to be followed in the trial of is- 
sues raised by the parties. It seems to 
us however that it would not be right 
for the trial Court to treat the additional 
issues raised in the suits as issues of law 
in the sense that they are pure questions 
of law, as distinguished from mixed 
questions of fact and law ; nor was the 
Court below right in observing that the 
suits **may be disposed of" on the iskues 
of law only if the observation indicate 
that the other issues raised in the suit 
could be treated as non-existent. 

In our judgment, the order of the 
Oonrt below should be varied ; and we 
dir'eot the Subordinate Judge to take up 
ibe additional issues 14 to 20 in Suit 
No, 84 and the additional issues raised 
inSuit J^o. 164, for trial. The parties are 
:to be called upon to adduosk evidence 
bearing upon those issues, if the Subor- 
dinato Judge considers that evidence is 
necessary for the determination of- those 
issues. In the event of these issues 
being 4noided against tbr plaintiffs, the 
suit ii[i)l be dismissed ; on the other 
hand on their being decided in favour of 
Irhe plaintiffs in the suit, tha trial Court 
uriU tahe up ^ the issues raised in the 
suits befote ths additional issues were 
frami^/ end proceed to deal with them 
dispose of ,|ihe stiits in accordance 
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with Itfw. We make this order in the 
exercise of our revisional jurisdiction 
and in thq exercise of the power pf 
BuperinteDdence vested in this Court, 
as we entertain no doubt that such an 
order is called for, in order to meet the 
ends of justice in the cases before this 
Court. We make no order as to costs 
in these rules. Let the records be sent 
down as soon as possible. 

M. C. Ghose, J. — I agree. 

K.S. Orde}' varied^ 
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C. C. Ghose. Ag. 0. J. AND 
8. K. Ghose, j. 

Asiruddin Mondal — Appellant. 

V. 

Latifannessa Bihi and others — Eespon- 
dents. 

Appeal No. 394 of 1931. Decided on 
19th May 1933, from original order of 
First Court Sub-Judge, Pabna, D/- 4th 
July 1931. 

Civil P. C. (1908), O. 20, R. 12 — Final 
decree for delivery of potiestion in parti* 
tion suit — Subsequent decree for mesne 
profits in same suit — Execution of decree 
for possession— Fresh notice for execution of 
decree for mesne profits within a week after 
disposal of execution of decree for posses- 
sion is not necessary — Civil P. C. (1908), 
O. 21, R. 22 (2). 

In a Huit for partition a final decree for deli- 
very of possession 'of property was passed and 
there was further direction for inquiry into the 
mesne profits. Those were enquired into and 
finally there was a decree for mesne profits. The 
decree for possession was put into execution and 
within a wceK after its disposal, execution of the 
decree for mesne profits was started : 

Held : that both the decrees were passed in the 
same suit having regard to the provisions of 
O. 20, B. 12 and that no fresh notice was noces- 
eary. 

Held further : that by sub-B. 2, B. 22, of 0. 21 
the Court is not bound to issue notice if it consi- 
ders that the issue of such notice would cause 
unreasonable delay. [P 560 C 1] 

Dhirendra Lai Kastgir and Sudhir E, 
Eastgir-^iov Appellant. 

Badhabinod Pal and J itendra Mohan 
Banerji — for Bespondents. 

Judgment. — This is an appeal by the 
judgment'debtor in an execution pro- 
ceeding. The only point is whether the 
execution should fail for want of notice 
under 0. 21, B, 22, Civil P. 0. It ap- 
pears that there was a suit for partition 
in which a final decree for delivery of 
poseession of property was made on 
18th December 1934, Asid there was a 
further direction for inquiry into niesn^ 
profits. Theke were exa^alred into ind 



1933 MAHENDBAKUMAB V. DBBHESHCHAN6]E(4.(]idSilta£» 

finally ^here was a decree for. naesue Hs A 1, R. 1A3;3- Ciilculto 
profits on 31st Jannary 1938. The MlTTBB AND M. 0. GhoSBj. 


dporee for possession was put into exe- 
cution in Execution Case No. 65 of 1939. 
Within a week after the disposal of that 
execution case the present execution 
•case for mesne profits was started. The 
point urge^ in this appeal is that as the 
decree for possession of the property 
was separate from the decree for mesne 
profits there should have been a fresh 
issue of notice under 0. 21, B. 32. We 
do not think that this point can be sus- 
tained. 

The decree for delivery of possession 
of property as also the decree for mesne 
profits were passed in the same suit 
having regard to the provisions of 0. 20, 
R. 12, Civil P.O. The first final decree, 
which was made on IHth December 
1924, gave direction for enquiring into 
the mesne profits and this was necessary 
because the amount of the decree had 
to be enquired into for the purpose of 
calculation. When this inquiry was 
finished the result was embodied in the 
decree for mesne profits ; but it cloos not 
follow that there were two separate 
decrees for the purpose of notice under 
B. 22, 0. 21. Moreover the point has 
really no substance in this appeal, be- 
cause execution was still proceeding and 
the judgment-debtor had notice and he 
appeared and urged certain objections as 
to the merits of the claim and these have 
been disposed of by the executing Court. 
Moreover by snb-B. (2), B. 32 the Court 
is not bound to issue notice, if it oonsi- 
jders that the issue of such notice would 
joause unreasonable delayer would defeat 
the ends of justice. In the present case 
the executing Court has held that as the 
present execution was started within a 
week after the disposal of Execution 
Case No. 55 of 1929 no fresh notice was 
'necessary. In these oironmstanoes we 
think that there is no merit in this ap- 
peal. The appeal is therefore dismissed 
with costs; hearing fee five gold mohurs. 
K.s. Appeal dismissed. 
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Mahendrakumar Bdiithya 
pellant. 

Deeneshehandra May 
pondent. . 

Appeal No. 167 of 1932, Deel^^^Oi^ 
1th Jannary 1983, from appeUate Xmrflher ^ 
of Second Sub* Judge, 24^Fargatia&^ D/... 
27th February 1932. 

^ Provincial Insolveney Aei 
— Eqtecuting Court *1110011 not eotil|ra* f Aw ' 
if it is apprised of insolveooy '^GivUP>. 
(1908), 0.21. R. 92. 

When a Ooart is apprised of the pi^eeey of 
an application for insoivenoy In another '^Coprt 
and of the further fact that such applioa(ion*liad 
been admitted, it should stay its hands so' far' as 
the exeention of the decree by the creditors of 
the inaolvent is concerned. The exooutieg O^urt 
would not therefore be Jnstifled in holmng' the 
sale or in confirming it, if it . is apprise of the 
pendency of the insolvency application, e. g.< by 
an application by an interim Receiver in Insol-' 
vency : A I B 1926 Lah 168, ZHa, ftom ; A 'Z B 
1932 ATo/l 96 ; A X R 1928 177 and 84 1 . 0 

829, Bel. on. (P 652 C 1, P 688 C. Ij 

Gunendrakrishna Qhosh — for Appel- 
lant. 

Pyarilal Chatterji and Krisbnalal 
Banerji-^tov Bespoudent. 

Mitter, J. — This is an appeal against 
an order of the Subordinate Ju6ge, 
Second Court, of 24; Parganas, and arises 
out of an application made by the CW- 
cial Beosiver concerning an insolvency 
proceeding, in which the receiver asked 
the Munsif of Alipore, who dealt with 
the matter in the first instance, that a 
certain auction sale, which was held at 
the instance of one of the decree-holders 
should not be confirmed. The Munsif 
was of opinion that the sale was not 
illegal and should be ooufinned. Au 
appeal was taken to the Court oHhe 
Subordinate Judge of 24.PargAh8B. He 
set aside the order of the Munsif and he 
was of opinion that the order of the 
Munsif directing the sale and confirming 
it should be set aside. Against this 
order the present ; appeal bas b^n 
brought, and ii is contended by the 
cree-holder, wlxo is himself the 
ser, that the order of the Subminaiitf 
Judge is not justified by the 
of. S, 52, Provincial 
The respondent has 
obieotioB to the hegring ojf' 
and he contends that nioiseeoii^ 
lies to this Oburt, It Is noti 
however to dedide this 
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thfrt we are of opinion that the appeal 
dhonld fail ' on the merits. It appears 
tha(, in the course of the execution 
proceedings, a receiver was appointed 
by the insolvency Court after the 
application for insolvency at the in- 
stahoe' ' of another creditor had been 
admitted. The receiver was an ad 
interim receiver. An information of the 
fact thaJi an insolvency petition pend, 
ing before the District Judge had been 
.admit^edi was conveyed to the Munsif 
before the sale in execution of the de- 

E .took place. It is contended on be- 
of the appellants that this sale was 
|a valid sale as there was no application 
by the Ofdoial Receiver asking that if 
the property had been in the possession 
of the Court, it was to be delivered to 
the receiver within the meaning ' of, 
S. 52, It is contended that the mere 
fact that the executing Court had notice 
of the pendency of the insolvency appli- 
cation was not sufficient to justify the 
executing Court in staying the sale, and 
great stress has been laid on the words 
^ the Court shall, on application, direct the pro- 
perty, if in the possession of the Court, to be 
delivered to the receiver." 

It is admitted in this case that there 
was no application made by the ad in- 
terim receiver. We aie of opinion that, 
even in such a case, looking to tho 
scheme of the provisions of the Insol- 
vency Act, the< executing Court would 
|not be justified in bolding the sale if it 
is apprised of the pendency of the insol- 
jvenoy application. Beliance has been 
■placed in support of the contrary view 
pn^ the decision of the Lahore High 
Court in the case of Salla Bam v. Bam 
Labhaya Mai (l). That was a de- 
oisipn of a single Judge. That decision 
hdi^oubt Bupi^rts the contention of the 
appellants. That decision however has 
bdjBA dissented from in the decisions of 
th6 other High Courts in India. Be- 
ferenee may be made in this connexion 
to a decision of the Madras High Court 
in the case of Sivasami Odayar v. C. B, 
Subramania Atyar. (2), where if has 
been held that an interim' receiver is en- 
titled to apply \onder B. 52, Provincial 
Insolvency A^. S. as now amended, 
oontsm plates the pre^ntatilo^ of an ap. 
pllfsation, not, as it used to' do, after 
if^fudination, but at ah earlier' stage, 

10 


that is^iosay, after an insol venoy peti- 
tion has been admitted. The same 
view has alj^o been taken in the case of 
Anantharama Iyer v. Kuttimalu Kovi^ 
lamma (8) and also in another oase,^ 
namely the case of Mahasukh Jhaverdas^ 
V. Valibhai Fatuhhai (4). The Lahore 
case, on which reliance has been placed 
by the appellants, has been commented 
upon by Sir Diushaw Fardunji Mulla in 
the Tagore Law Lectures on the **Law 
of Insolvency in British India.'" It 
would be useful to quote his comments 
in this behalf : 

** Two conditions must be satisfied before an 
order can be made by the Court executing tho- 
decree for delivery of tho attached property to 
the Official Assignee or receiver. The first is 
that notice must be given to the executing Court 
of the order of adjudication or of the admission, 
of the insolvency petition, as the case may be, 
and the second is that there must be an appli- 
cation to tho executing Court for delivery of the 
property to the Official Assigiico or Kaceiver. 
If such notioe is given and such application is 
made, the executing Court is bound to direct the 
property to bo delivered to the Official Assignee 
or Becciver. It does not however follow that if 
no such application is made, tho Court execut- 
ing the decree can soil tho property oven if ib 
had such notioe as is mentioned above." 


The learned author then refers, in 
support of his view, to tho decision of 
the Bombay High Court, to which I 
have already referred, namely to the 
case of Mahasukh Jhaverdas v. Valibhai 
Fatubhai (4), as also to tho Madras case 
referred to above, namely Anantharama 
Iyer v. Kuttimalu Kovilamma (3), In 
the latter case it was said that a sale by 
an executing Court, after notice of the 
order of adjudication, was void as 
against tho receiver. The Lahore deci- 
sion proceeds on a decision of an English 
Court in tho case of Trustee of WooU 
ford's Estate v. Levy (5). Sir Dinah aw 
Mulla in his lecture points out the . dis- 
tinotion between a case under the Eng- 
lish Bankruptcy Act of 1883 and a case 
under tho Indian Provincial Insolvency 
Act, and he is of opinion that the 
Lahore decision is erroneous. The 
learned author points out this : 

" In support of its judgment the Court relied 
upon Trustee of Woolford'a Estate v. Levy (6), a 
case under 6. il6, Bankruptcy Act of 1SS8. In 
that case it was held that a sile by the SheriS 
after receiving order in execution of a decree* 
against the debtor, though made with notice of 
, order, was valid as against tho trustee in 

(19167 1 6 8291 
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banktttptioy appointed after adjudioatioa» if no 
application was made by the Official Beceiveip 
under that section for delivery of the property to 
him. The distinguishing features of that case, 
are, first, that the sberif! after he came to know 
of the receiving order communicated with the 
Official Receiver and the Official Receiver wrote 
to the Sheril! asking him to realise the goods 
and to account to him for the sale proceeds; and. 
secondly, that a receiving order under the Eng* 
lish, law does not vest the debtor’s property in 
the Official Receiver as an adjudication order 
vests it in the trustee in bankruptcy. The Lahore 
decision, it is submitted, is erroneous.” 

Ill view of this opinion of the learned 
Tagore Law Lecturer, which is entitled 
to very great weight, we are of opinion 
that the contention of the appellants 
Imust fail. It has been argued that if 
Ithis view is taken, the words, ''on ap- 
plication" become superfluous and re- 
dundant. There is no force in that con- 
tention. The underlying principle of 
the Provincial Insolvency Act, as can 
bo gathered from the provisions of S. 52, 
is that when a Court is apprised of the 
pendency of an application for insol- 
vency in another Court, and of the fur- 
ther fact that such application had been 
admitted, it should stay its hand so far 
as the execution of the decree by the 
Icreditors of the insolvent is concerned. 
In this view, wo are of opinion that the 
decision of the learned Subordinate 
Judge is right and must he aflirmed. The 
appeal is dismissed with costs. The 
hearing fee is aasecsed at one gold 
mohur. It is not necessary to pass any 
order on the application in the alterna- 
tive. 

M, G. Ghose, J . — I agree. 

R.K, Appeal dismissed. 
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GtJHA AND Bartley, JJ. 

Mozam Dafadar and others — Appel- 
lants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No, 26 of 1933, De- 
cided on 5th June 1933, from order of 
Addl. Sees. Judge, Jessore. 

(a) Penal Code (1860), Ss. 366 and 368-- 
Accused charged for both kidnapping an^ab- 
ducUon — Separata chargos are nagoseary— 
Criminal P. C. (1898), S. 22|.. 

Whtirean accused is charged foi led 
and abduotiotk separate chargiss ara pecesiary imd . 
• if the accused is charged only under, B.. liiMlt 'tbs 
charge is entirely defective, illegal and. prejudi?'. 
cjj^ to the acous^: AX B 1027 Qal .$44- and 
AIRimCal^OO,B0lon. IF. 666.025 

<b) Pedal Code (16«0); St. 366 
ipintMalof accueedcbakgad 


tion alone and accused eharged.idUi iNvij^^ 
duction and kidnapping U' irregiileP-^GmM*’ 
nal P. C. (1898), S. 233. . . 

Joint trial of an ooeused . charged wUhoflitoe’ 
mentioned in B. 866 and accused chaiMd; witli 


M- 


oonunlaaion of both .bduotlom anAl^i 
inOgular and pnjudiolal to the, 
tequratly conviotion bawd on looh ’ ' tru^.ihitaUl - 
be Mt aside. 

Probodh Chandiro, Ckatierji ittia': 
twar Chatterji — for Appellants.' ' ! 

Panna Lai Ghatterji-^tot the Ctowa; ' 

J udgment . — The appeUaafctj. : .zix ..in 
namber, have been convicted, ' 
learned Additional ^eeionh Tu^ge, 
Jessore, on a verdiot of the Jory 'divided 
in the proportion of threb to tW<i.>.'The 
Appellants 1 to d have been oonViotad 
tinder S. 366, 1. P. 0., and sentbhoed to 
seven years' rigorous imprijilqnaient,' 
while appellant 6 has been coijiyicted 
under S. 368, 1. P,.C., and sehWoed to 
three years’ rigoroos imprisonment. Tbs 
charge on which appellants '1 and 4 
were tried was for. kidnal>|ping and 
abduction. The charge against appel- 
lant was for abduction only, as men. 
tioned in S. 366, 1. P, 0. Appellant 6 
was jointly tried with the other five, 
for the offence under S. 368, 1. P. 0., as 
mentioned already. The first question 
that arises for consideration In tbO 
case before ns is. whether the charges 
as framed and which the first foutf' «p. 
pellants bad to meet were properly and 
legally framed. The question of franx- 
ing of charges under 8. 866, I. P. 0., 
has received the consideration of this 
Court on various ocoasbnB and the deoi. 
sions in some of the recent cases: see in 
this connexion the case of Uafizaddi y. 
Emperor (1) and Isu Sheikh v. Emperor 
(2), clearly indicate bow ehargea Ondez 
B. 366, 1. P. G., in which , kidnapping 
and abduction are both me&tihned' are, 
required to be framed. In the ease, 
before us, there can be no doubt that 
the charges as framed which four bf| 
the accused persons were to answer, 
were entirely defective in law and were 
not in aoflordance with the propositiph' 
clearly laid down by this Court in 'the! 
cases referred . to above. The . cbdi^sji^ 
against these accused were not 
framed, ahd they were, ih.oue-.'|tnligmiBfiii' 
prafudiced at' the trial, .pn- im^nt\'of 

ji— ■ . » - — rr -!-** - > '■ it * > ■ . 
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The question of joint trial of the ao- 
onsed: Trial of appellant 5 obarged for 
abduction as mentioned in 8 36S, I. 
P. C , and not for kidnapping and ab- 
Idnction. for tbe commission of which 
offence appellants 1 to 4 were charged 
and the trial of appellant 6 under 
Is. 368 with the other appellants under 
|S. 866 was a procedure which could 
not be supported. We are decidedly of 
[opinion that the joint trial of this kind 
jcould pot be snpported. We are deci- 
dedly. of opinion that the joint trial of 
Jthis kind could not but have, and had 
(in fact prejudiced the appellants in 
their defence. In the above view of 
the case before ns the conviction of 
the appellants afte^ a trial which was 
irregular and not in accordance 
with law, could not be maintained. It 
was necessary therefore to consider 
whether tbe appellants should be re- 
tried after proper charges have been 
framed against them according to law, 
a joint trial of all the appellants for 
separate and distinct offences being 
avoided in tbe interests of justice. The 
evidence in the ease placed before the 
Court which was fairly summed up by 
the Judge in his charge to the jury, was 
not such as could lead to a unanimous 
verdict of the jury; the jurors were 
divided in the proportion of three to 
two. The Judge's order, recorded at 
the time of bis passing sentence, indi- 
cates pome disinclination on his part to 
accept of the jury, as returned. Taking 
everything into consideration, and con- 
finin g ourselves to the evidence placed 
before the jury, we are not satis&ed 
that the case before us is one in which 
a re-trial should be directed. In the 
. result therefore the appeal is allowed. 
The conviotion of the accused appel- 
IsAiba in this case, and the sentences 
palsed them are set' aside. The ap- 
pellants are acquitted, and . are to be 
set aVliberty, and discharged from their 
bail.bopds.' 

Appeal alloioed. 
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J^af^Lal N'endp and others^Appol- 
lanta'', , 
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^ (a) Provincial Intolvoney Act (1920), 
S. 9, Ci. (c)— Act of incolvency Sa commilted 
whon petition it filed by debtor and petition 
by creditor id not be filed within three montHt 
from tueb date. 

The proRentation of the petition by the debtor , 
is in itself an aot of insolvency. He does not 
cease to be so even if the petition is dismissed 
and any oieditor may present an insolvency peti- 
tion against a debtor founded on this act of in- 
solvency. Bat it must bo done within three 
months of the date on which the debtor pre- 
sented his petition and not within three months 
of the dismissal of such petition : A I B 19S1 
Cal 246, Bef. fP 5G5 0 1, 2] 

# (b) Provincial Insolvency Act (1920), 
S. 9, Cl. (e)— Act of insolvency under Cl. (e) 
occurs when property is sold and not when 
sale is confirmed. 

The act of insolvency alleged in S. 1), Cl. (c), 
occurs when the property in sold and not whon 
the sale is confirmed. Hence a petition by a 
creditor must be made within three monihs 
from the date of sale. LP 5G6 0 1] 

Atul Chandra Gupta N ani Bhutan 
Mukherjec — for Appellants. 

Kahitish Chandra Chakravart]! ^ Pan^ 
chanan Ohosal and Nalinl Kumar Miu 
hherjee — for Respondent. 

Mitter, J. — This is an appeal by one 
Kanai Lai Nandy and others who have 
been adjudipated insolvents on the peti- 
tion of a creditor who is a respondent 
before us. In this petition of the credi- 
tor two acts of insolvency wore alleged: 
(l) the two appellants filed a petition 
for adjudication as insolvents in the 
Oourt of the District Judge of 24..Par- 
gannas on 5th January 1932 and thus 
committed an act of insolvency which 
continued from 5th January 1932 to 
14th March* 1932, the date on which it 
was dismissed for default; and (2) that 
some of the properties of the appellants 
had lieen sold in execution of the decree 
of the First Muosif's for payment of 
money in certain execution cases on 
18tb January 1932. The present appli- 
cation of the petitioning creditor was 
made on 9th April 1932. The appellants 
objected to the said petition on the 
ground, amongst others, 'that the peti- 
tioxi befpre insolvency is time-barred in- 
asmuch as the act of insolvency as al- 
leged by the. said creditor in para. 8 (a) 
of the petition took place more than 
three months before the filing of the 
petition of insolvency and also on the 
ground that aesnmiog that the sale in 
exeoution of the decree for ipp^ey , was 
an act of inaolvenay thpoali.jbiavihg 
taken place mote Iheii sieii^he be- 
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fore thetfiling of the oreditor’s petition, 
the said' petition is barred by limitation 
^ The learned District Judge was of opi- 
nion that the petition of the petitioning 
creditor was not time-barred apparently 
in the view that the petition of the ere- 
ditor ^as filed on 9th April 1932 within 
three months from the date of the dis- 
missal of the appellants’ petition for in- 
solvency for non- prosecution on 14th 
March 1932. Against this order of ad- 
judication the present appeal has been 
brought and it is contended by Mr. 
Gupta, who appears for the appellant 
that the order of the District Judge is 
wrong. He argues that under the pro- 
visions of 8. 9, Cl. (c), Provincial Insol- 
venoy Act, the act of insolvency which 
is based on the application of the appel- 
lants to he adjudicated as insolvents has 
occurred beyond three months before the 
presentation of the petition and conse- 
quently having regard to the provisions 
of S. 9, Gl. (c) ths present application of 
the petitioning creditor is barred. He 


was an act of iosol^ney and 

fact that it would temMn. op th'o il^i^. ' 

the Court for disposal pnd thaV'tfi^ : 

must run from thp.date of the 

tion of the petition, Thia would appear , 

from the bottom of p. 1274. of tbeT6)pn;t 

which states what was held by, "6tiok- 

land, J. An appeal waa taken . 

High Gonrt on ita appellate aide / 

patently the learned eounael^did not / 
think it right to challenge this prbpoaU 
tion as laid down by Buckiand, ip 
that suit. We are of opinion. tkatMota 
that the view taken by ihellearD^ 
Judge is wrong and that ao far' aia this 
act of insolvency is oonoerned.tlie aet 
occurred beyond three months from, the 
date of the presentation of the applica- 
tion of the appellants to be aditt^ic^ted 
insolvents the present petition' 'of the 
creditor is barred. Mr, Ohakirayarty 
who appears for the respond ante con- 
tends that it was open to the learned 
District Judge to extend the period of 
four days from Sth April to 9th April 


argues that as soon as the petition was 
filed by the debtor the appellants’ act of 
insolvency was committed and the peti- 
tion of the petitioning creditor should 
have been filed within three months 
from that date. In support of this con- 
tention he has relied on a passage in the 
Tagore Law Lectures on Insolvency by 
the Bight Hon’ble Sir Dinshaw Mulla 
which occurs at p. 95 of the said book. 
The learned lecturer points out that a 
debtor commits an act of insolvency if 
be petitions to be adjudicated insolvent. 
The piesentation of the petition by the 
debtor is in itself an act of insolvency. 
He does not cease to be so even if the 
petition is dismissed and any creditor 
may present an insolvency petition 
against a debtor founded on this act of 
insolvency. But it must be done within 
three months of the date on which the 
debtor presented his petition. In sup- 
port of this view reference is also made 
'to a decision of this Court given with 
reference to somewhat identical provi- 
sions of the Presidency Towns Insol- 
yenoy Act. 

In thA case of Anupama p^vi y., Cfutuk 
das Chatt&riee (l), Buekland, J;* gittihg 
on the original side of thie Oouri bpld 
that the fact of the presen^tion of the 
petition for insolvency by . the debtor 

a; A I B im Cai‘%46*iaiTc 
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ubder the provisions of S. 78, Provin- 
cial Insolvency Act, which aft .be points 
out is a new section and is not to be 
found in the Presidency Towns Insol- 
vency Act. The difficulty in aOoepting 
this contention is that this case ^as 
never made in the Court below. It de- 
pends on facts and the appellants might 
rightly say that this ought not tO be en- 
tertained in the Court of appeal as it is 
dependent on facts which require to be 
investigated. We are not therefore pre- 
pared to allow this point to be| raised as 
there is no indication of the point either 
in the petition for insolvency or in the 
judgment of the learned District Judgft; 

The second act of insolvency dleged 
is that some of the properties pf tbh ap- 
pellants had been sold in exedutidn of a 
decree and that this pjstition of the peti- 
tioning creditor is within three months 
of that dale and therefore having regard 
to the provisions of B, 6, 01. is), Pro- 
vincial Insalyenpy Act, the application 
ol the petitioning creditor should be "al- 
lowed. It is pointed out however bii be- 
half of the;appCllantB that the s^Je in. 
execution of the money took 

place on 23rd November 19pl 
pear from the oider-sbett be 

found at the last, page of;the.iiaper-book. 
This act :.of insolvency also Vta? 
xmtte^L - beyopi the. jierM pr jtl>ree 

montba andiaba^ the,; 
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Bibiid of S. 9« Cl. (e) of the Act. It is 
arguect however for the respocdents that 
the sale was not confirmed till 18th 
January 1932 and consequently the act 
of insplvenoy alleged in S. 6, 01. (e), 
must be taken to have occurred not on 
the detW of the sale, but on the date of 
the confirmation of the Bale and if that 
view is taken then the petition of the 
creditor is within time and in support of 
this contention reference has again been 
made on behSlf of the respondents to a 
passage in Tagore Lectures of Sir Din- 
Shaw Mnlla at p. 93, where the learned 
author says with reference to an act of 
insolvehcy mentioned in Cl. (e) that the 
act of insolvency not being an act of the 
debtor runs from the time when it is 
completed, that is, from the moment, 
after the completion of the sale. The,, 
learned author does not state that the 
word “ completion " there is equivalent 
to “ confirmation of the sale.'* A sale is 
[complete as soon as property is knocked 
'down and purchased by somebody; con- 
firmation comes later. There is no 
authority for the contention that when 
S. 6, Cl. (e), says that the act of insol- 
vency occurs when the property is sold, 
we must read into the language of the 
statute as if the words were when the 
sale , was confirmed." The legislature 
knew the distinction between sale " 
land " confirmation of a sale " and it 
has used language which will go to show 
that the aot of insolvency is committed 
as soon as the property is sold and un- 
doubtedly the property was sold on 23rd 
November 1931, that is beyond three 
rbofiths from the presentation of the 
petition out of which the present appeal 
arises. 

The result is that the order of the 
learned District Judge must be set aside 
and the petition of the petitioning ere- 
ditoVithast be dismissed. Tl^re will be 
no ctfder as to costs. 

QhosBt — I agree. 

K.S. Order set aside, 
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. Pbaukrishna (Sfakerji, J.) Ij^' 

(a) Laiadlord and Tenant — Rent-^Doctrine 
of fluspeniion of rent — Nature explained. 

The doctrine of suspension of rent means that 
the landlord 'may be penalised for a wilfully 
wrongful* or tortuous act of his own by which 
he prevents a tenant from being in quiet and 
peaceful enjoyment of the premises demised to 
the latter. The doctrine is a relic of feudal 
times and the reasons for the rule have been 
variously stated to be that the landlord ought 
not to lie encouraged to injure his tenant whom 
by the policy of the feudal law he is bound to 
protect, that he cannot be permitted to appor- 
tion his own wrong, and that booauso by the 
demise every part of the demise is equally 
chargeable with the whole rent the lessor cannot 
by his own act discharge any part of the burden 
during the continuance of the contract : S6 Cal 
866, Ref. [P 667 0 2] 

(b) Landlord and Tenant — Rent— Doctrine 
of suspension of rent— Rules regarding scope 
of doctrine mentioned. 

(1) In cases where the tenant has not been 

put in possession of a part of the subject leased 
and the rent is a lump rent for the whole land 
leased treated as an individual subject the 
doctrine may be applied. But the doctrine has 
no application to a case where the tenant has 
not been put in posse.ssion of the whole land 
leased but the stipulated rent is so much per 
bigha. IP 670 C 2] 

(2) Whore the lessor has evicted the lessee front 
a part of the land demised, the entire rent is 
suspended. But, where the landlord had failed 
to deliver possession of a part of the demised 
premises having been dispossessed by a title 
paramount the lessee cannot claim suspension 
of the entire rent but is liable only to pay a 
proportionate rent for tho laud in his possession. 

[P 669 C 1] 

(3) Where dispossession or eviction by the 

landlord is found, no consideration whether the 
rental is a lump rental or a rental at a certain 
rate per bigha or acre enters into the question. 
The real test in such cases is : was it one indivi- 
sible tenancy and was there interference by the 
landlord with the due oujoyment of the pra- 
misos or auy part of them? In deciding on this 
tost one may consider whether the tenancy con- 
sists of separate mousahs or parcels of land 
separately assessed to rent or whether tho tenancy 
is in fact, and not in law only, divisible or in- 
divisible. [P 671 G 1] 

(4) Where rent is assessed at a rate per bigha 
the doctrine will apply if it is a case of dispossses- 
Bion or eviction by the landlord. [F 671 C 1] 

(5) A, 1, it. 1925 P, 0. 97 should not bo inter- 
preted ae laying down anything beyond what it 
actually says : Cau law fully discussed, 

[P 670 C 21 

Sarat Chandra Boy Choudhury and 
Hiraial Ohahrabarti — for Appellant, 
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Judgment* — Tba plaintiff instituted 
this suit for recovery of rent for the 
years ISSO to 1898 ;B. B. .(or. a holding, 
vrhioh, aeoording tn hnr^ oohslsted of 
8 bighaa ldnottas .of bpro > 

rental nf Bb/ 60-4-0 JKoi 
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defendaBt's case was that op^sards of 
100 years ago their predecessors came to 
bjave a holding under the predeoessOrs 
of the plaintiff which originally con- 
fiisted of 4 high as 17 cottas of land with 
*a rental of Bs. 72-12-0 ; that by a 
measurement subsequently made it was 
found to consist of 4 bigbas 15 cottas 
6 chitaks and its rental was accordingly 
reduced to Bs. 71-11-0; that by subsequent 
eettlements taken »of fresh lands from 


Bomo golden imp6et9:;bd4 ,«nit ;ibt' 

tion and the plifiintiS ' 

only to take aMwy the laiade' fo “(ovr ' 

her promise of oompensation/*f < ^ 

Ha has also recorded, 
but that, in my opinion, Js 
on which his deoislob U basedif il^^lV^jllN^ ^ 
plaintiff has ppt some obBtao'tes 
way of the defendant s' peaoefnr pomtfr> 
sion by cutting off wateir supply, 
irrigation, and I accordingly do bojb pcp-^ 


time to time, it eventually became a 
jama of G bighas 3 cottas of land with a 
rental of Bs. 147.8-0. Their case was 
that the plaintiff had forcibly dispos- 
sessed them of 2 bighas 8 cottas out of 
the lands and settled the same with a 
third party. Their case further was that 
when they protested, the plaintiff pro- 
mised to give them 1 bigha 3 cottas mere 
land and grant them a porraanent lease 
of 5 bighas 1 cotta of land on a rental of 
Bs. 120, but that the plaintiff never 
carried out her promise and on the 
other hand placed all sorts of obstacles 
in their enjoyment of the rest of the 
lands and so they are entitled to claim 
suspension of rent. The plaintiff's alle- 
gation on tlie other hand was that the 
2 bighas 8 cottas of land was taken from 
the defendants with their consent and 


pose to place any reliaooe on It, X havjc 
very carerully scrutinized the fihdittjg 
and have come to the conclusiph that it 
amounts, on. the whole, to a, fip^ng of 
wrongful and forcible dispossessicto.. The 
question to be considered is wl^thez on 
this finding a decree .saspeniSing .the 
entire rent is justified. The question 
has been considered In a very large, nuin* 
ber of cases and it must be oojuceded 
that there is a considerable cpnffiojli in 
the views that have from time to time 
been taken. It is nevertheless, in my 
opinion, possible to gather from the de- 
cisions, certain principles, which may, 
without difficulty, be held to be sufficient 
lor the disposal of the present case. I, 
propose to refer to only such of the deci- 
sions as have a direct bearing on. the, 
case before me. The doctrine of suspeh- 


on their agreeing to pay a reduced rental 
of Bs. 90-4-0, and she denied having 
interfered vvith the defendants' peaceful 
enjoyment of the rest qf the lands. The 
<}ourta below have dismissed the suit. 
The trial Court observed that it was 


sion of rent, as I understand it, meausi 
that the landlord may be penalized for 
a wilfully wrongful or tortuous act of| 
his own by which he prevents a tenant! 
from being in quiet and peaceful enjoy 
ment of the premises demised to the' 


’“unable to hold that any relationship of land- 
lord and tenant existed between the parties in 
lespeet of a jama of Bs. 90-4-0.’’ 

The wording of this finding is not 
quite happy but what is meant is clear: 
the Court held that the plaintiff’s case 
that there was consent to the portion 
being taken ont and a rental of Bs. 90-4-0 
being agreed upon was not established. 
The Sabordinate Jndge also has fonnd 
that the plaintiff's ease that the defeq. 
dants willingly gave 2 bighas 8 cottas 
and agreed to pay a rental of Bs. 90-4-0 
was not proved. He has coma to no 
definite finding on the defendant'! ease 
that after the dispoBsesaion thars vm a 
promise by the plaintiff to 'give them 
1 bigha 6 oottae more land and to gtaht 
them a perioaneot leato of fi"'bldiia8 
1 ootta at a rental of Be. . 120. biit baa 
obaeirved thus : 

, ."It seanw to IM (nat the olatnonks of .g^ de>. 
fsndants a^nst inoh aggranioit were ayagM;’bt'.. 


latter. , , 

The doctrine is a relic of fendal ti.tnea 
and the reasons for the mle have, 
been varionsly stated to be that thej 
landlord ought not be encouraged to. in-l 
jure bis tenant, whom by the poljjty of! 
the feudal law be is bound to protect, | 
that ha cannot be permitted to.y.apipor- 
tion hie own wrong, and that becfknae.b' 7 ; 
the demise every part of the demise iM 
equally ohargaable with the whole rentj 
the lessor cannot by his own act ^is-, 
charge any pArt from the burden dur^gi 
the contihuanoe of the contract. ,..$be8e 
reasons have been pointed oilt; bp 
Mookerjeo, J., in an ehibbtate. 
in vrhioh he bH also 
has Imeh adopted jo 

witbont ooMiderable.dieM'iii^ ol Opi- 
nion; see Sii .v. 

% a very 

1. (IlMglMdalgHMSIOlg!; * 
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early deoision of ihia Court, Qopanund 
Jha V. Gobind Pershad (2) Sir Barnes 
Peacock, C. J., quoted this doctrine from 
Bacon but bad no ocoaaiou to apply it 
in the case before him because in that 
okse the dispoasesBion was not by the 
lessor but by a title paramount, and such 
dispossession justified a decree for ap. 
portionment. A number of decisions 
bearing upon this question are referred 
to in the judgment of this Court in the 
case of Dhanput Singh v. Mahomed 
Kazim \Jspaf ani (3), in which on a con- 
sideration of them and of certain English 
authorities it was laid down that where 
the act of landlord is not a mere tres- 
pass but something of a graver character 
interfering substantially with the enjoy- 
ment, by the tenant, of the demised 
property, the tenant is entitled to a srus-, 
pension of rent even though there may 
not be actual eviction, and that even if 
there be such interference committed in 
respect of a portion of the property there 
should be no apportionment of rent 
where the whole rent is equally charge- 
able upon every part of the land demised, 
but if the interference be in respect of 
only a certain portion of the demised 
property the rent for which is separately 
assessed there should be apportionment. 

In Harro Eumari v. Puma Chandra 
(4) suspension was allowed in a case in 
which the dispossession was in respect 
of a part of a tenure the reut of which 
was reserved at a certain rate per bigha: 
and the reservation laid down in. Dhan^ 
put Singh's case (3) was explained on the 
ground that in that case, though the 
pathi was granted as a single tenure, it 
was composed of several villages the 
rent of each village being separately 
assessed. This last mentioned deoision 
was followed in Surendra Nath Ouka v. 
Kali Kania (5) and C andra Kama Das 
V, Boffnanath Burman ' (6) in both of 
wbiek oases the rental was at a. rate per 
bigha. « In the meantime in the case of 
Ann(lda Prazddv. Mathuranath (7) one 
of the learned Judges observed that it 
might be questioned how far the techni- 
calities ol jBnglisb lew should be allowed 
to affect f^olstiens of landlbrd and 
tenant Jh this country, but held o n the 
la WRidgl. 

S4 daises. 

SSOallSS. 

X4 C W N mn. 

ex0 47s: ' 

JJIX'IW ■ ■ . 



facts that the rule of suspension waa 
inapplicable to the case tofore them 
because: . 

“all that could be said was that the plaintin 
did not give the defeudaut possessioa of a quan- 
tity of lands.” 

In the case of Parna Chandra v. Ila- 
sik Chandra (8), suspension of rent was 
ordered, it being said that the principle 
was supported by a long series of deci- 
sions which had been recognized as good 
law for 40 years and that the rule was 
based upon weighty reasons and was de- 
fensible on principle. In Sarif Jan Bihi 
V. Aftahuddin Meah (9), the doctrine was 
applied in the case of a tenancy con- 
sisting of IG parcels of land, from three 
out of which the tenant has been dis- 
possessed, and it was observed that the 
reservation in Dhanput*s case (3) that 
where the dispossession was in respect 
of only a certain portion the rent for 
which was separately assessed there 
should be apportionment was not founded 
on principle. In Ashiiiosh Dhar v. Joy 
Lai Sardar (lO), it was applied to a 
tenancy where rent had been settled at 
a certain rate per bigha, it being said 
that the rule as to suspension of rent as 
a punishment for the dispossession by a 
landlord of a tenant should not bo made 
nugatory by giving the landlord a de- 
cree for rent for the portion of the ten- 
ancy still in the occupation of the ten- 
ant. In the case of Dioijendra v. Aftah^ 
uddin (II) two* clear pronouncements 
were made first : 

“The result is precisely the same whether ho 
(the teuant) is expelled by violeaco or is obliged 
from the exigencies of the situation, to submit 
to the highhanded act of a powerful landlord;” 
and second, 

“Tim true position is that the eviction of the 
tenant, whether from part of the demised pre- 
mises or from the whole, eutails a suspension of 
the entire rent while the eviction lasts, whether 
the teijant remains in possof^sion of the residue 
or not ; the tenancy however is not terminated 
nor is the tenant discharged from the perfor- 
paanoe of his covenants other than payment of 
rent such as a covenant to repair.” 

Bide by side with the cases referred 
to above there was another line of cases 
in whioh iihe tenant had not been dU- 
possessed or evicted by the landlord but 
had not been put in po-'seseioa by him 
of the whole o( the lande demised. The 
case olAnnadaPrasad v.MathuraNathCl ) 
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to Tvbioh reference has beex( made 
above, may be refsarded as a case of this 
character. Saroda Prasad v. Jdanmaiha 
Sfath Miiter (12) is another case of this 
nature in which it was held, following 
^ Annada Prasad v. Mathura Nath (7), 
that where a tenant had not been put 
in possession of a portion of the demised 
laud but nevertheless went On paying 
the full rent agreed to in the lease, the 
tenant could not claim an entire suspen- 
sion of the rent but only an abatement 
of it. In Maniyidra Chandra Nandi v. 
Narendra (Jnandni Lahiri (i3) however, 
which was a case in which the landlord 
having let out a portion of the land to 
an earlier lessee, let it out again with 
other lands to a subsequent lessee and 
failed to deliver to the latter possession 
of the entire land leased to him, it was 
held that the entire rent should be sus- 
pended, the reason given being that 
“the landlord having failed to perform the duty 
he had undertaken the rent ought to be sus- 
pended.” 

In the case of Narendra Chandra 
hiri V. Manindra Chandra Mandi (14), 
N. R. Chatterjee, J., pointed out very 
clearly the distinction between the two 
.'classes of cases and observed that 
“there is no doubt that where the lessor has 
evicted the lessee from a part of the land de* 

( 'mlsed, the entire rent is suspended/' 

but that 

“where the landlord had failed to deliver posses- 
Ision of a part of the demised premises having 
been dispossessed by a title paramonnt tho lerseo 
cannot claim suspension of the entire rent but is 
liable only to pay a proportionate rent for the 
land in his possessiion.’' 

While this was the state of the law in 
this Court a case came up before it, the 
oi Katyayani Dehi v.Udoy Kumar 
Das (15), where, upon the findings, it ap- 
peared that the landlord had omitted 
from a bona fide mistake to put the ten- 
ant in possession of a portion of the 
lands leased, the lands being largely 
jangle, and therefore little known, and 
this Court held that the tenant was not 
entitled to a suspension of rent. This 
case then went up to the Judicial Com- 
mittee and their Lordships ; see K^ty- 
ayani Debi v. Uday Kufnar Das (16)« ob- 
serve : _ . ; , 

12.(1915)3810379! 

3;8. AIB 1919 Cal 379:;=;92 1 0 18«=46 Oal 956. 
14. AIR 1939 Oal 153:^7 I G $0ba49 Oal 1019. 
15. AIR 1939 Cal 846js^69 X 0 117a«49 Cal 957. , 
16; AIR 1995 P 0 97«c68 1 0 110953 1 A 1609 
53 Cal 417, • " . 


“The doctrina of BUBpansli^ of'rant, 
tanaut has not bebn poasettion of 

the subject leased has' btea applied 4fl»- 

rent was a lump rent for the whole land leawid 
treated as an indivisible inbject. It hm . 

plication toaoaSa where the'ttipUl0t<^J5Mtt- 
so much per acre or bigha.” . . ' 

These observations of their Lbrdskipe* 
have been understood differently * oy 
different learned Judges in tUs Coul;^ i 
and I shall now refer to some of liher' 
oases which have been deddei by tkts ' 
Court since KatyayanVs case (16). SoisfesT 
Kumar v. Bajani Kanta (17) was a oa». 
in which the defendants bad purchased 
the lands at an auotion-sak in exeentioD 
of a rent decree obtained by the land- 
lords plaintiffs against the original ten*^ 
ants who held them at a rent .at a oer- < 
tain amount per bigha, and it was found 
that the landlords, that 14 to say the* 
plaintiffs, had leased. them out to a third 
party since the date of the lease of tho 
said original tenants. It was held thah 
Katyayani*s case (16) -supported a deci- 
sion that the rule of suspension of rent 
has no application in cases whore the 
stipulated rent is so much par bigha and 
that the rule had been applied in cases 
where the rent reserved U a lamp sum 
for the whole land, but that there was 
no authority for the proposition that in 
every snob case there would' be entiro 
suspension and no abatement of the rent 
Suresh Chandra v. Mathuranaih (18) 
was a case in which it was found that 
the tenant was sot put in possession of 
the whole of the demised premises by 
reason of circumstances over which the 
landlord had no control, and the r^ule 
was not applied. 

In Tarap Sheikh v. Kunja Sehari 
Boy (l^) the finding was that it was 
possible that the third party who was in 
possession had been in possession from» 
before the lease in favour of the defen- 
dants and suspension of rent was not 
allowed. The Court referred to and re- 
lied on Katyayani's case (16), in support 
of the proposition tba.t the doctrine of 
suspension of rent has bean applied 
where the rent was fixed in a lump for 
the whole land leased, treated 
divisible subject, and it oanqojt^ ap. 
plied where the renV ^ 
according to the area iR ,pd^^ of 
the defenda nt, and, tha*^ tb s principle 

17. AlB!i^T"cal 737w^iei xd . 

,18. AIR 19te G4 118799^1 0 47 . 

19. AIR 1396998. 1 a 316. , . 
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Buspension of rent is inapplicable 
\7faere 'the tenant is liable to pay 
aooording to the stipulation at Bo much 
•per bigha per year. The doctrine ^as 
applied in the ease of Dhirendra Nath 
Soy V. Bhabatarini Debt (20) to a ten« 
ancy which bore a lump rental. In that 
case it was said 

''where there is a tenancy and that tenancy is 
an indivisible one in which a lump sum for rent 
is to be paid in respect of the whole of the de- 
mised premises, il the landlord interferes with 
'the due enjoyment of the premises or any part of 
them. . » . It is not possible for the landlord to 
4U9aert that any portion of the rent is payable in 
.respect of any portion of the promises for in law 
in such circumstances every piece of the rent is 
payable out of every portion of the premises de- 
mised. There is a doctrine for which authority 
•can be found however that * * where it (Can be 
proved that certain portions of the rent are spe- 
cifically assessed and appropriated to certain par- 
cels of the demised land and in respect of a ols- 
tinot parcel of which the rent is specified there* 
is an eviction by the landlord, the landlord is 
entitled to receive, notwithstanding the eviction, 
his rent in respect of the other portions of the 
land which are separately and specifically as- 
eessed for rent.” 

As I understand these observations 
they do not purport to lay any weight 
on the factor of lump rental or rate of 
rent per' bigha but on the question whe- 
ther the tenancy is in fact divisible into 
separate parcels separately and specifi- 
cally aaseesed to rent. This is exactly 
' what was said in Harro Kumari v. 

' Puma Chandra (4) to which reference 
has already been made. And this, in my 
opinion, is the correct view to take of 
the matter. In Mahim Chandra y. 
Kardm AH (21) and Abhoy Oharan Sen v. 
Hem Chandra Pal (22), the observations 
of the Judicial Committee in 
case (16) have been taken to mean that 
where there is a lump rental and the 
tenant has been dispossessed bytheland- 
' lord from a part of the bolding, the en- 
tire, rent may or must be suspended. 

• in J^jjad Ahmad 'v.Troildkkya Nath (2B), 

which was a very special case, the Settle- 
ment O&oet having found a tenancy in 
rupees of the land in aotual occupation 
of the tenant with a rental which,, was 
fixed by him as fair, the doctrine of sus- 
pension of refit, vss not applied, Ban- 
Mn, 0. 5*. obasrviaa^ . - 

, “The dootrlue of suspehthsi of mt depends 
SoMy upon this that the mt' due is an • enilie 
> sum in respect of the land denied. . • It ap» 

20. AIB 1999 Oai I»5=:119 1 0 SflpZ. 

SI. AlB Oal 516teU9 1 0 1S3. 

S3. MB 1930 Cal« 10 068n:974%l 187. 

* S8» AIB im. Cal 479^1191 0 879. 


pears to that unless we are to set^ jsside the 
Settlement Officer's decision and give no efleot to 
it at all it must be held that in respect of the 21 
bighaa it has b^en found that the fair and equit- 
able rent is Rs. 18: in other words, the entirety 
of the original rent is inconsistent with and has 
beeu destroyed by tho finding of the Settlement 
Officer." 

In Ebadali v. Fatema Bibi (24) which 
was a case of dispossession by the land- 
lord, but the stipulatod^rent was a cer- 
tain rate per bigha it was held that the 
doctrine was not applicable. In Kali 
Kumar v. Ananda Chandra (25) the die. 
tinction between the two class of cases 
was again pointed out, it being observed 
that neither Katyayanis case (1 6) nor the 
case of Bajani Kanta Biswas (17) were 
cases in which there was disposscssiop 
but were oases in which the ' tenants 
never obtained possession. 

I have carefully considered all the de- 
cisions referred to above. My own view 
is that Katyayanis case (16) should not 
be interpreted as laying down anything' 
beyond what it actually says. It says] 
that in cases where the tenant has not 
been put in possession of a part of the* 
subject leased and the rent is a lump 
rent for the whole land leased treated 
as an individual subject the doctrine hasj 
been applied. As their Lordships did 
not express any disapproval of this ap- 
plication it may bo assumed that in such 
oases it may with propriety be applied. 
It says then that the doctrine has no ap- 
plication to a case where the stipulated 
rent is so much per bigha. This passage 
in my opinion should not be read as de- 
tached from the passage which precedes 
it: the result, in my opinion being that 
what was meant was that the doctrine 
has np application to a case where the 
tenant has not been put in possession of 
the whole land leased but the stipulated 
rent is so much per bigha. I am clearlyi 
of opinion that their Lordships never in- 
tended to say anything in approval orj 
disapproval of the applicability of the| 
doctrine in cases of dispossession or 
eviction by the landlord. 

Next, I think there is a clear distinc- 
tion between the the two classes of oases 
to which I have already referred and 
which was veryoleatly pointed outlay N. 
B. Chatterjea, J.* in t^oaseof 
Chandra liohiti v. MafHndra Chandra 
Nandi (14), anid that disfctotttion Bhofild 

34. AIB 192T^1 991^09 10 SOlk ^ - 

35, .U938)tgai<:^S83.: 
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be borne in mind in applying ihe deci* 
sion in Katyayani*s case (16) to any par- 
ttfcular case. Thirdly, I am of opinion 
that .where dispossession or eviction by 
the landlord is found, no consideration 
whether the rental is a lump rental or a 
rental at a certain rate per bigha or acre 
lenters into the question. The real test 
in such cases is what was laid down 
by Page, J., in the case of Dhirendra 
Nath Boy v. Bhabatarini Debi (20): Was 
it one indivisible tenancy and was there 
interference by the landlord with the 
|due enjoyment of the premises or any 
part of them ? 1 think however that in 
deciding on this test one may consider 
whether the tenancy consists of separate 
mauzahs or parcels of land separately 
assessed to rent or whether the tenancy 
is in fact, and not in law only, divisible 
or indivisible. In other words, my view 
is that the mere fact that the tenancy is 
governed by one lease and so in law may 
be regarded as one tenure is not enough; 
what has to bo seen is whether in *fact, 
the parcels are such that deprivation 
from one necessarily interferes with the 
due enjoyment of the others. This is a 
distinction which was clearly explained 
by Maclean, C. J. and Banerji, J., in 
Barro Kiimari v. Puma Chandra (4). As 
Bankin, C. J., has pointed out 
‘*‘tbe doebrine of susponftioa of rout solely doponda 
upon this that the rent duo is an entire sum in 
rospeot of the land demised.'* 

Is it to be said that the rent fixed for 
a particular tenancy is not an entire 
sum in respect of the land demised, 
simply for the reason that in assessing 
it a rate per bigha or acre is taken as the 
basis of the calculation and that rate is 
mentioned in the lease? As observed by 
Page, J.: 

**lt is not possible for the landlords to assert 
that any portion of the rent is payable in respect 
of any portion of the premises for in law every 
pioe of the rent is payable out of every portion 
of the promises demised.’* 

Pourthly, 1 am of opinion that if it is 
to be held that where rent is assessed at 
a rate per bigha the doctrine will not 
apply thongh it be a case of disposaes- 
sibix or eviction by the landlord, the doc- 
trine will fail to eohleve its , object In ' 
a vast majority of oasee and will offwd 
against the elementary rale that party 
cannot be permitted to apporiioh hie 
own wrong. The doctrine, naa beert^ap^ 
pUed in this country fc«f well over ^80 
years noWt and ebbuM- not' bo . 


nugat&ry by imposing bn it a rertrirt&n:; 
of this character. In my judgni^O' 
therefore even thongh this were a 
in which a rate per bigha or aere' vM " 
the basis of oalcalation,.the Bnbordinate 
Judge, upon the findings as I read thert, 
was entirely justified in ordering 
pension of rent. I am prepared 
to treat the rental as a lump rental, as 
has been found by the Courts below.. 
The result is that in my judgment thia 
appeal should be dismissed with costs; 
Leave has been asked for for preferring 
an appeal under the Letters Patent and 
I grant it. 

K.S. Appeal disfoiiesed. 
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C. 0. Chose and S. E. Chose, JJ. 
Sudhir Chandra Pal and another^ 
Appellants. 

V. 

Uttar a Sundari Pal and others — ^Hes- 
pondents. 

Appeal No. 45 of 1930, Decided on 
17th November 1932, against original 
decree of Diat. Judge, Sylhet, D/. 7th 
January 1930. 

(a) Succession Acfc (1925), S«. 232 and 
233—Probate Court cannot decide questicn 
of title. 

The probate Court cannot go beyond the 
terms of a will and decide a question of title, or 
see whether the petitioners Could come in as 
residuary legatees or their representative or de- 
termine if the gift over in will was valid or not. 
The function of the probate division is to deter- 
mine what documents are testamentary, and 
who is entitled to be constituted the personal 
roprosentati^ of the deceased. [P 672 0 1,2] 

(b) Succession Act (1925), S. 61— Burden 
of proof. 

Where a will is propounded by a chief bene- 
ficiary under it, who has taken % leading part, in 
giving instructions for its preparation, etc., it la 
necessary that evidence should clearly prove 
that the testator approved the will ; A I B 1980 
POii.Foll. tP574 01] 

Henundrck Kumar Daa • and Charu 
Chandra Chowdhuri — for Appellants. 

Qunada Oharan Sen and Paresh Lai 
Shome-^m Beepondents. 

S, K. Ghote, /.--'The appellants Siii: 
dhir Ohandta Pal and Manorath Oban* 
dra Pal applied fot the pvobat^ 6f a'wlU ' 
^aid to have been exeonted by JTtigalxiMIt 
Pal or in the alternative, fw 
AdniauitntioB vritb tidit 

.annexedv The will li daiisd 

3rd >PoaB iSl* eORetHpqilipg Id 19th . 
September. ■; .dMi w 

.Ihea !le.'gO;tiBe ■■liriU* 
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registered. By the ^ill the testator be- 
queathed his properties to his sonSurjya 
Kumar Pal aud he further provided that 
in the case of Surjya dying without 
male is.8ue his nephews Bam Mohan Pal 
gnd Dhanram Pal would get the proper- 
ties and he also appointed these two 
persons executors to the will. Sariya 
died on 16th March 1924 and he left no 
issue. Dhanram died on 3rd January 
1925. Bam Mohan d^ed on 18th Decem- 
ber 1927, The petitioners claim that 
aeoording to the provisions of the will 
they have become entitled to the pro- 
perties of the testator and accordingly 
they make the application as above. 
The objectors are Uttara Sundari Pal, 
the widow of Surjya Kumar, and Sashi 
Bhusan Pal, the son of his sister. Their 
case is that the will was not executie^. 
by Jugalram Pal who was ill and un- 
condlsious for 8 or 10 days before his 
death and that he had no testamentary 
capacity and they further allege that 
after the death of Jugalram and during 
the lifetime of Surjya Kumar the pro- 
perties used to be managed by Bam 
Mohan Pal. He colluded with the sons 
of Dhanram who tried forcibly to make 
Uttara Sundari affix her thumb impres- 
sion on a blank stamp paper with a view 
to having a document written in respect 
of the properties left by Surjya Kumar. 
This led to criminal oases and ulti- 
mately Uttara instituted two civil suits 
against the petitioner Mauarath and 
others claiming certain sums of money. 
During the pendency of the suits the 
present application for probate was 
filed. The learned Judge held that the 
will was genuine. Bnt he further held 
that the gift over in favour of Dhanram 
and Bam Mohan was inoperative and in 
that view he found that the petitiuners 
had no locus standi to make the appli- 
cation. Accordingly he dismissed the 
application. Hence this appeal. 

As f^garde the question of locus standi 
the learned Judge no doubt refers to 
Ss. 232 and 233, Bucoession Act. He 
was entitled to read the will in order to 
see whether in the oirdumstanoes the 
petitiqi&eirB oould come in as re£duary 
legatees or their vepreeeatatives. But 
'he bat gone further than that. He has 
oons^Cied the will in order to see wfae- 
tttet ;;tiic gift over in the will was a 
: va]ii4pne Of not and he hag held- that it 
'wasibvelid. ThkU A/ which 


B beyond the scope of the Probate 
Court : 

“ The luDOtioQ of the Probate Division is tp| 
deiermine wbbt documents are teE»tamex}tary,l 
and who is entitled to be constituted the per-| 
Bonal representative o£ the decoased.*' (Ttisixam ^ 
and Ooote's i rebate Practice, ICdn. 17, p- 5.) 

The learned Judge was therefore 
clearly wrong in going beyond the terms 
of the will and in deciding a question 
of title which ought to be gone into in 
another Court. The real question there- 
fore is whether the learned Judge is 
right in bolding the will genuine. 
On this point the learned Judge has ac- 
cepted the direct evidence as to execu- 
tion which was adduced on behalf of tho 
petitioners. Mr. Gunada CJiaran Sen, 
for the respondents has pointed -out that 
there are certain circumstances which 
go to show that this direct evidence is 
open to suspicion. Surjva Kumar died 
on l6th March 1924. The present ap- 
plication was filed on 13th December 
1928. During this period Ram Mohan, 
Dhanram, and their sons entered into 
transactions treating Uttara Sundari as 
heir to the properties left by Surjya 
Kumar. Ex. 0, is copy of the plaint 
in a suit of 1924 in which Uttara was 
a co-plaintifif with Bam Mohan and 
Dhanram and subsequently Sudhir was 
substituted in place of Dhanram de- 
ceased, It is pointed out that in the 
plaint it was definitely stated that Surjya 
Kumar had died leaving bis widow, plain- 
tiff 4, as his heir to the properties left 
by him. 

On the other hand the suit had re- 
ference to properties which were pur- 
chased after the death of Jugalram. 
Ex. V is copy of the plaint in another 
suit of 1924 in which Sudhir was one of 
the CO- plaintiffs and Uttara one of the 
pro forma defendants was similarly des- 
cribed as heir to Surjya Kumar. It 
was however a simple money suit. The 
plaint recited that certain dues had 
been partitioned amongst plaintiff and 
pro forma defendants, but Uttara herself 
in her deposition stated that there was 
so partition of the ancestral pioperties. 
Moreover these aire oases of litigation 
with third parties, and it does not seem 
essential that a referencM should have 
been made to the will. 

Then there is Kobata Ex. P of 1928 
which was ea^eented aft^lf death of 

Bam Mohan by 
It i« points ph# 
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tioned thetein would be correcit on the 
euppoBifcion thafc Ottarpara was the heir 
of Burjya Kumar. This however is not 
strong evidence and Mr. Sen has con- 
«<oeded that in so far as the question of 
the genuineness of the will is ooncerned 
this does not carry the matter any far- 
ther. Mr. . Sen however has drawn our 
attention to certain Jamabandi papers. 
Ex. B series and Ex. U series in which 
the name of Uttara Sundari was mutated 
in place of her deceased husband. This 
only goes to show that so far as the Ool- 
leotorate proceedings were concerned the 
parties continued to treat Uttara as one 
of the family and in fact the name not 
only of Uttara but also of her mother- 
in-law firahma Mayee was substituted 
in place of Surjya. The learned Judge 
•does not expressly refer to these docu- 
ments, but ho points out that so long as 
there was no dispute in the family Bam 
Mohan and his brother might not have 
thought it necessary to go to the expense 
and trouble of obtaining probate of the 
will. I think this is quite a reasonable 
supposition. There is however evidence 
that towards the end of Bam Mohan’s 
life trouble arose in the family. Uttara 
brought a criminal case against Sudhir, 
his brother Bepin, and others making 
charges under 8s. 355 and 352, I. P. C. 
The case ended on 26th June 1928, the ac- 
cused being convicted and fined. Uttara 
says that this case was brought during the 
lifetime of Bam Mohan who died while 
it was pending. Brahma Mayee the stop- 
mother-in-law also brought a cross- 
criminal case which was dismissed on 
1st November 1928. 

On 5th September 1928 Uttara filed 
these two civil suits referred to above 
against Sudhir and others. According 
to the petitioners Monorath found the 
will and the draft of it amongst his 
father’s old papers in an almirah about 
a month after his death. Mr. Sen has 
contended that it is significant, having 
regard to the circumstanoes, that the 
applioation for probate was filed on 13th 
December 1928. This no dpnbt is a 
matter which has to lie carefully eon- 
sddered. It is qaite clear upon the . evu 
denoe that tor a long time after, the 
death of the testator the parties lived in 
ainity. Surjya Kumar liyed niitU 1924 
and until his death at least B.sm Mohan 
or his brother did.^not feel any 'neo^ty 
to apply for probate* Dbanram dM to 
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1925, but the evidenoe is ' 

Mohan mani^ed the properties. liftolvO ... 
doubt a curious eircumstanoe that Bam . 
M.ban did^not divulge the 
the will to hia son and the 
it by accident at a time, when; .eMto . 
most opportune. But on the tifthprb^d 
the dispute as evidei^ed by tbe eriminiU; 
oases did not arise until towards the end 
of Bam Mohan’s life. For a very long 
time he had treated Uttara as cue of tW 
family without raising any troublesome 
question as to her right to the proper- 
ties. Whether advisedly cr not he had 
not been acting on the will and in the 
circumstances it is not improbable that 
he did not speak about the will at all to 
his young son. 

On the other hand the petitioners 
have produced a body of direct evidenoe 
in support of their case of the eseedtion 
of the will. The document was wit- 
nessed by four persons of whom one had 
since died and another was ill. Two 
were examined before the Court and they 
were believed by the learned Judge. As 
regards Brindaban Chandra Pal, P. W. 4, 
Mr. Sen has contended that be made 
certain false statements with regard to 
another document Ex. G and therefore 
to that extent he was disbelieved by the 
learned Judge. But really the state- 
ments do not seem to have been made 
deliberately falsely. The witness was 
not quite literate and he corrected him- 
self almost immediately. There is also 
no reason why the other witness, ?. W.fi, 
should be disbelieved and the same ap- 
plies to the evidence of Dwarka, The 
argument that these witnesses are rela- 
tions has really no force. There is a 
draft, Ex. 2, which is said to have been 
written by one Oopal Oobinda. This 
man could not be produced and the evi- 
dence is «that he is the uncle, of Bashi 
Bhusan De who is looking after the ease 
for Uttara. This will appear from the 
evidence of the pleader, petitioners* wit- 
ness 8. Qopal was cited as witness . by 
the petitioners, but he did noMPPo»v ^ 
and notice was ordered to be serv^ by . 
special messenger. Even tlien .lto did 
not appear and warrant was tippU^ tor. 
These proceedings are the'^eitodi and 
it is eertalnly a oircumstitoto w 
makes the story . of tabirioetfon of the 
draft intprabable. , 

Tbto looking at the document ifaieU 
I am itoableto h<4di ooutd hai^ 
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been fabricated at the time as alleged 
by the objeotors. It is a document of 
three pages and eaoh page was signed by 
all the witnesses. The recitals and 
terms of the will clearly indicate that it 
came into existence at a time when 
Sarjya Kumar was not married and was 
also not in good health and Bam Mohan 
and Dhanram were the only two other 
near relations in whose welfare the tes- 
tator must have been closely interested. 
There is a curious recital in the very 
last passage of the will and it refers to 
certain corrections made in the body of 
the document. These and the various 
detailed provisions made to meet future 
contingencies in case Surjya Kumar 
should die unmarried or should die with- 
out a son and so forth, to my mind make 
the story of fabrication improbable. Tha 
petitioners have also examined the 
Doctor, P. W, 3, and bis evidence is in- 
consistent with the objectors’ case that 
Jugalram was ill and unconscious for days 
together, while the boatman, P. W. 6 
corroborates the petitioners’ case that 
Jugalram died on the boat on the way 
to the registration office. Mr. Sen has 
referred to the case of Vellaswami Servai 
V. Sivaraman Servai (l), in which it is 
held that where a will is propounded by 
the chief beneficiary under it, who has 
taken leading part in giving instructions 
'for its preparation, etc., it is necessary 
that the evidence should clearly prove 
that the testator approved the will. 
Applying this standard of proof to the 
circumstances of the present case I can- 
not differ from the learned Judge and 
hold that the direct evidence in support 
of the execution of the will ought to be 
disbelieved. I agree with him in hold- 
ing that the will was duly executed by 
Jugalram as alleged on 3rd Pons 1314. 
The petitioners are therefore^entitled to 
Letters of Administration with a copy 
of the will annexed . « 

The* appeal is accordingly allowed 
with costs in both Courts. We assess 
the heat iiig-f oc at Bs. 300. The bross- 
objeotion is dismissed with costs two 
gold DELohurs. 

€. 0. Q^hose, X . — X Agree. 

' v . b ./ b . k . Order aoeordingly. 

i, . A I B 1930 P 0 1 0 280=67 I A 96= 

' . 8 Bang 179 (P C). 
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Mukerji and Mittbb, JJ. 
Nabagopal Sarkar Bahadur — Defeo«. 
dant — Appellant. 

V. 

Mrs. Sarala Bala Milter — Plaintiff — * 
Bespondent. 

Appeal No. 252 of 1927, Decided on 
Srd July 1930, against original decree of 
Addl. Diet. Judge, 24-Farganas, D/- 13th 
June 1927. 

(a) Will — Mental weakness to constitute 
testamentary incapacity must be qua will in 
question. 

To be such mental weakness as would bo sufii- 
cient to constitute testamentary incapacity, such 
incapacity must bo qua the will in question. 

[V 676 C 2] 

(b) Will — Fraud — Testatrix not having 
satisfactory health at time of execution of 
will — False misrepresentation of testatrix's 
pecuniary indebtedness to executrix legatee 
— Will is vitiated by fraudulent misrepre- 
sentation. 

The health of the testatrix was far from satis- 
factory duo to mental and pli 3 'sical weakness for 
a long time. The executrix legatee under the 
will who had considerable inliueiico over the 
testatrix falsely misrepresented to the testatrix 
and made her beliovo that she was heavily in- 
debted pecuniarily to her and got execution of 
the will in consideration of such pecuniary in- 
debtedness and help rendered to the testatrix: 

Held', that the will was procured by fraudu- 
lent misrepresentation which vitally aflocted 
the judgment of the testatrix and ihat probate 
should not bo granted. [I* 570 C 2] 

(c) Will — Testatrix being intelligent lady 
— Onus of proving fraud or undue influence 
is on caveator. 

Where the testatrix is an intelligent lady, the 
onus of proving that tho will is brought about 
by fraud or undno influence is on the caveator: 
Tyrrell v. I*aintont (1894) P D 151. 

[P 576 C 2; P 677 C 1] 

(d) Will — Will made in favour of person of 
active confidence with testatrix — Court 
should scan evidence of independent voli- 
tion.* 

Where a will is made in favour of a person 
who is in a position of active confidence with 
the testatrix, it is the duty of tho Court to scau 
the evidence of independent volition closely in 
Older to bo sure that there^had been a thorough 
understanding of tho consequences by her. 

[P 677 0 1] 

(e) Will — Fraud— If fraud has been pur- 
posely practiced, probate may be refused 
even though testator knew and approved of 
contents of will. 

Although the testatrix did know and approve 
of the contents of the will the paper may .b^ 
mfused probate if it be found that fraud has b^n 
purposely practised on the testatrix in Obtaining 
the execution thereof: QuwdhouH v. Blackbur^f 
(1866) 1 P 109 and ffulton v, Andrew, (1876) 7 
HD 448, Be/, [F 677 G« 

(f) WiU-Uqduelieflumice; 

It is not enough to . that the..tei1|atrlx’s 
will was' dominated hf the , ' propeundet; > hulk ' "it 
^ atuiit l»e. idibi#B HttHm -the 
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exercised pa the perticulBr occasion an^ the 'will 
was the result of that influence: Wingtove 
Wingrovt, 11PP81, Bandaina Bichardaon, 
{1906) A C 169 and Craig v. Xtamoureia, (1930) 
AC2ii9,B$f. IP 577 0 21 

^ Braja Lai Chakravarti, Pyari Mohan 
Chatter ji and Krishna Lai Banerji — for 
Appellant. 

N, N. Sixcar, Panehanan Ohose^ Jagat 
Chandra Bose^ Durgadas Boy and (run- 
endra K. Gfcose— for Respondent. 

Mukerji, /. — This appeal has been 
preferred from the decision of the Addi- 
tional District Judge, 24-Parganaa, 
granting probate of the will of one Mrs. 
Bipin Bala Sarkar. She is alleged to 
have executed a will on SthJuly 1922 
and got it registered on 17th September 
1923. She died on 6th March 1925. 


tiess of the mind; ivjiih 
may be regarded ^as disorder 
mind it was in no sehsa an^ 
disorder and in no degr^M reflect 
her intelleotnal eapaoitiee^ ! , To he etu^, 
mental weakness as would be eufitoforitj 
to constitute testamentary liicapablii|r»i 
snob incapaoiby, it is well settled^ 
be qua the will in question. Mrs. ||(^terj 
was the only lady who from 1913 
short time before down to the date of 
the will was regularly looking after her., 
taking proper oare of heri keeping her 
company in plains as well as in the hilla 
and providing for her diversions; and 
it is only natural that all her feelinge. 
her affections and her wishes would bo 
centred round her; so the will was not 


Mrs. Sarala Bala Mitter, the executrix 
named in the will and to whom the 
entire bequest was made, applied for 
probate. Notices were issued on the 
testatrix’s husband Bai Bahadur Nobo 
Gopal Sircar, her brother Dr. 8. K. Bose, 
and her sister Mrs Kiran Bala Chau- 
dhury. The husband and the sister eon- 
tested the proceedings, and in this ap- 
peal the former alone is the appellant. 
To deal with the questions which have 
arisen in this appeal a short history of 
the life of the testatrix will not be out 
. of place. (After giving a long detailed 
account of her life and describing as to 
how she came in contact and lived with 
the executrix, the judgment proceeded). 
As regards the execution and attestation 
of the will there is hardly any dispute. 
It is a registered will of which the 
whole of the contents were written by 
the testatrix with her own hand and its 
execution was admitted by her before 
the Registrar. The two attesting wit- 
nesses Dr. Bejoy Krishna Chaudhury and 
Mrs. Suniti Laura Ohose have given evi- 
dence. In our opinion execution and 
attestation have been duly proved, and 
indeed they have not bean challenged 
on behalf of the appellants. 

It has then been argued that the 
testatrix since her bereavements and in 
consequence of her illness was not in a 
fit state of mind to understand what she 
was doing, that she was wanting in 
rationality and that she was not inteili- 
gent enough or had no sufficient mental 
capacity to grasp the contents of the 
will. (After discussing the evidence. 
His Lordship proceeded). To sunx np. 
then there was in heir^a 


at all an unlikely production. The wilt 
is a very short document which a lady 
of the calibre of the testatrix who had 
soma little education in her childhood, 
had travelled to EngjUnd, and had borne 
the company of Anglo«.Indian ladies for 
a series of years and had lived with 
Mrs, Mitter for nearly 10 years or so 
would find no difficulty in comprehend- 
ing. In these circumstanoes it must be 
held that the appellants’ oontention in 
this respect fails. (After rejecting the 
argument regarding the date of the exe- 
cution of the- will, the judgment pr(w 
ceeded). It has been contended in the 
next place on behalf of the appellant 
that the will was the result oi undue 
influence exercised by Mrs. Mitter 
the mind of the testatrix. Leaving the 
question of fraud apart as distinct from 
undue influence the matter stands thus: 
From 1910 or at all events from 1912 or 
1913, Mrs. Mitter exeroised considerable 
and weighty influence over the mind qf 
the testatrix. This influence no doubts 
in BO far as it was beneficial, was duly 
recognized by the husband; she made her 
happy while she was miserable before. 
It may also be that Mrs. Mitter to e 
certain extmit dominated the will of the 
testatrix and had latterly, as the letters 
referred to above in detail suggest,, suci 
ceeded in having ascendancy over: her 
mind in such a way that the teststrliX 
regarded her counsel as supreme. , ‘ '» 

It is also not an unreasoashw infer- 
ence to make from the said * that 

Mrs.. Mitter, althoughshein the begin- 
ning had been acting with the best of 
mptkes, latterly conceived the ideaVof 
getting frbm Mrs. Barkat hf 
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all that her husband liad . in order that 
ultimately all that would come to her 
under the will. It is also not unlikely 
that in' her offer to provide for a house 
4)t her own for Mrs. Sarkar Mrs, Mitter 
wes really arranging to have her own 
honsa made, as the change of mind from 
time to time on the part of Mrs. Sarkar 
as disclosed by the letters suggest. Ger- 
tain statements in Mrs. Sarkar's letters, 
the truth of which has been denied b^ 
Mrs. Mitter but which it is impossible 
to regard as really untruth proceeding 
from Mrs, Sarkar, clearly demonstrate 
that Mrs. Mitter was making false re> 
jpresentatioDs to her to serve her own 
.purposes in the matter of raising loans 
for the erection of the houses and so on. 
But then all this would not amount, in 
law, to such undue influence as would be 
sufficient to vitiate a will: see Wingrove 
y. Wingrove (l), Bandains y. Richard-^ 
son (2) and Craig yt Lamourex (3). Mrs. 
Mitter may have acquired an ascendancy 
4 )ver the will of the testatrix but the 
■testatrix was a person of competent 
.understanding and in doing what she 
did the testatrix could not have said: 
**ThiB is not my wish but 1 must do it.’' 
'The will however brought about either 
hy good offices truly rendered to the 
testatrix or by show of 'false affection 
ox concern for the good and welfare of 
the testatrix or by using the testatrix 
;as a means for securing a purely selfish 
<end, must, in our judgment, be regarded 
as the expression of the testatrix’s own 
wishes. We reject with confidence the 
•evidence that has been adduced to show 
that the testatrix was ever ill treated 
or unkindly treated by Mrs. Mitter or 
that the testatrix had during her last 
illness spoken to her husband about the 
will having been extorted from her. 

There remains then the case of fraud 
to be considered^ (After discussing the 
•evidence regarding this, the judgment 
proceeded.) It is clear therefore that 
hef health at the time when she executed 
the, will as. well as ..when she bad it 
regi||^d was far from satisfactory, and 
the meihial and physical weakness that 
Mh|S have been suffering from at 
periods concerned may also have 
P L J P 7«84 tv B 260*= 

9^ 119061 A 0169. 

4, nmyj^ o ij J p G n=!^in l t soe 


contributed to a readiness in believing 
in the picture as to her pecuniary in- 
debtedness Jbhat was falsely presentgd 
before her by Mrs. Mitter. Key, L. J., 
observed in the case of Sampson y. 
Guy (4) : 

'*'11x6 amount of evidence which would induce 
a person of strong mind and in good health to 
make a will according to the wishes of the per- 
sons who were inducing such a testator must be 
very much greater than the amount of iuduce- 
ment which would improperly influence the 
mind of a person who was weak partly from 
menial infirmity and partly from ill-health.” 

It is true that there was no question 
of fraud in that case, but it cannot be 
said in the case of inducement by frau- 
dulent misrepresentation the position isj 
anything different. We are of opinion 
that it was by means of fraudulent, 
misrepresentation which vitally affected 
the judgment of the testatrix that the 
will was procured. Wo accordingly 
allow the appeal and reversing the deci- 
sion appealed from order that the appli- 
cation for probate be dismissed with 
costs in both the Courts. 

Mitter, J . — I have come to the same 
conclusion as my learned brother; and I 
would add nothing were we not differing 
from the Judge of the Court below on a 
question of fact where he had seen and 
heard the witnesses. I have no doubt 
that the will of which probate has been 
applied for was executed by the testa- 
trix Mrs. Bepinbala Sarkar on 5th July 
1922 with full knowledge of its contents 
and that she got it subsequently regis- 
tered. The propouuder of the will has 
proved affirmatively that the testatrix 
knew and approved of the contents of 
the will. There is much force in the 
contention of the learned Advocate- 
General that on this part of the case the 
appellant’s arguments as to her testa- 
mentary incapacity are based on suspi- 
cions and suggestions and not on evi- 
dence. The evidence leads me to think 
that the testatrix was an intelligent 
lady, but at the same time impression- 
able, for Bimalabala,;witne88 13 for the 
defendant, tells os that she was a reso- 
lute lady in the sense that, being in- 
fluenced by. her’friends, she did many 
things irrespective of consequences, the 
onus is therefore thrown on the caveator, 
now appe llant, to |>rove. eltb^ fraufl PK 
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raodue inflaeDM in obbaining was partly or ^■ 

jsee Tyrrell t< ( 6). missed its bearing- on qaielkin 

.l^e will, to my mind, is however an what induced the tsntotrit to nilitae'tfa*. - - 
iaaffioioos will and ignores the clai^ will; Fraud ie no- les» deieslajtlff ' ' 
of the husband to the bounty of his wife law than open force. Wliere thesefei^ ' ' 
in respect of property which she alleges as in the present case the testa|Wir'h| ' 
she obtained by gift from him and the circumvented by frand-' the- teeMBilteti ' 
bequest ie^made solely in favour of the is of no more force than if she wetp eon- 
propounder with whom the testatrix strained by fear. It may be taicen tel 
was in terms of the greatest intimacy be fairly establislwd. that .slthot^ ^io. 
for a very long time. The circumstances testatrix did know and appi^ve b'f- 
under which this intimacy grew up have contents of the will ' the papet rhap 
been detailed with great minuteness in refused probate if it be found, that frapd. 
the judgment of my learned brother and has been purposely praotised on ihe 
Z do not propose to recapitulate them, testatrix , in obtaining ibO . execution. 
The will may not be an unnatural one thereof : QtMrdhoMe v. BlaekbHrn (d) 
in the circumstances, but one is tempted not disapproved ia Fplton y. (10. 

to enquire what are the overriding It is difficult to define the. different 
considerations which made the testatrix grades or shades of fraud. But here. -for 
disregard the claims of her husband to the reasons given, lam clearly of bpduion 
her bounty. The real matter for con- that the will vras the result bf' the ddbep.- 
eideration is whether it has been esta- tion practised on her by. the fslec teprca 
blisbed that the will has been obtained sentation that Be.' 15,000 was due from 
by fraud or undue influence. (After the propounder of the will to the tea* 
examining the evidence, llis Lordship tatrix, a representation which on the 
proceeded.) Indeed it is impossible to evidence appears to be wholly deyoid.of 
escape the conclusion that it was under truth. It remains to notice ah argument 
this impression that the testatrix regarding undue influence put' forward 
thought it her duty to make the will by the appellant. It is not enough to 
aud thus to repay the debt of the res- show, as the appellant contends, that the 
pondent which however did not exist testatrix's will was dominated . by the 
in reality. Her evidence makes it clear propcunder bat it must be shoru fur- 
that it was she who induced this belief (;|ier that the iufluence was exeroised an 
on a mind which was easily subject to ^{je particular occasion end the will' was 
the importunities and influences of (be result of that influence : «ee Win.. 
friends. The testatrix was a person of grove v. Wingrove (l), Bandaine Bi- 
sufficient capacity. The propounder des- ehardson (2) and Craig v, Lamoureux 
cribed her nature in one of the letters (3), We have no evidence in' this Cfce 
as not really normal. She was a spell- of undue influence in the sniBe that she 
bound lady and was so much led by ^g^as coerced to make the will.. ButV I 
others that she had nothing to call her have already stated that the will 'was 
name. The false belief was induced in the result of the false reptweatstion' 
her by one who, if she did not dominate (hat a large debt was otting by the taih 
the will of the testatrix, was in a posi- tatrix to Mrs. Mitter and ^•upot stand, 
tion of active confidence with her and It remains to Uotice ahothbr atgummtt 
where a will is made in favour of such of the learned . Advooatb-Gidineral that. 


a parson it is duty of the Court to soan 
the evidence of independent volition 
closely in order to be sura that there 
had been a thorough understanding of 
the oonsequenoes by her. This deceit 
practised on a mind easily led a’wby by 
impressions is sufficient to annul hsM 
testament. v '-'i- 

The Judge, below thought thia|i 
■nbt within the soopd of th^0ih«»ht toit 
4o sto whether the' loan, 

#. (I8M) p D leiSe B , 
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thisgroQDdoifra.nd.it not. indicated in 
the objtol^o>^ of . the defendant and isi. 
fejrence is made to t^ra. 14 of the objto-^ . 
tion. p. .37, wliere misrepresahtatidna ; 
a diffeiebt kind are. alluded to ■ . 

think in paras. 19 to 21 of thedhji^i|lt)!^V 
the. fraud based on misrepteees^tfottjh 
V ia raised. In 'para. 91 'n - 

tihetiy ; ati^ that the- 
6.'(i8ee) 1 F x« « wJii'jp ju».« w (a s) 

s* jti «=?•* L , 





978 Calcutt<i? Sheikh Wafxz 

the B^ogAli writing were not tree and 
correct ajod the oaveator believed that 
''^it was prponred and induced by the 
fraud of the proponent" (referring to 
Ex P).. 

E.S* Appeal allowed. 

A. L R. 1933 Calcutta S78 

Mukbrji, J. 

Sheikh Wafiz Defendant — Appel- 
lant. 

V. 

Md. Nannoo and others — Plaintiffs — 
Respondents. 

Appeal No. 1796 of 1930, Decided on 
16tb November 1932, against appellate 
decree of First Addl.Sub Judge, Mymen- 
singb, D/- 6tb March 1930, 

EMemenU Act (1882). S. 18-Suit by per^ 
■on on hit own behalf and '’n behalf of vil; 
lagert for declaration of right of way claimed 
at cuBtomary right— Evidence let in at touie 
of pathway for over 20 yeart from time im 
memorial*- What it proved it cuttomary right 
and- not mere eatement. 

A suit was died by a person on his own behalf 
and op behalf of all the villagers of his village 
for a declaration of a right of way which was 
claimed as a customary right or in t' e alterna- 
tive as an easemeat of necessity. The evidence 
let in proved that the paihway was used for 
more thao 20 years. On this the lower appellate 
Court Judge bold that the pathway was used for 
over 20 years as an easement and as of right: 

Held: on appeal that it was a case of custo- 
mary right and not one of mere easement: AIR 
im Ccf 200, Bet on, LP 579 0 2] 

M. Birendra Kumar De — for Appellant. 

Saiindra Okandra Khasnavis — for 
Respondents. 

Judgment. — ^Defendant 1, in a suit 
which was instituted by the plaintiffs 
fof^ declaration of a right of way over an 
alleged gopat', is the appellant in this 
appeal. The suit was dismissed by the 
trial Court but bad been decreed by the 
Subordinate Judge on appeal in a modi- 
fiisd- form. The *gopat’ which forms the 
subject matter of the suit will appear 
from the Ctommissipner’s map ^bich is 
to be iotind on the record and the por- 
tion of it which baa a direct bearing on 
the ca^ is marked in that map as lying 
between statidne 1 and 16. Although I 
am not piepercd tC ' interfere with the 
4eoi8iol^:<Whlcb is obXnplained of in this 
appeal/t must say fhat^Z, -^ upable to 
' disagj^c with the learned advocate for 
th^M^Uant in hiaiubmissioh that the 
Buh^^pate Judge has fallen into an 
error^W^^Ubig! with the cate in.ep. fat 
^as t^eati^^ 
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the right Which bad to be * determinedy 
The suit was instituted by the plaintiffs| 
on their owp behalf and also on behalf 
of all the inhabitants of certain villages.' 
The averments in the plaint were that] 
the 'gopat' in question was a village path.j 
way through which the aforesaid vil- 
lagers of the several villages had a cus | 
tomary right to pass and curiously' 
enough it was also stated that they 

**had been using the same for a period of upwardst 
of '20 years, that is to say, since time immemo-i 
rial." 

In the alternative there was an aver- 
ment as regards the 'gopab' being one in 
which the said villagers had a right of 
way as of necessity. The trial Court, ae 
already observed, dismissed the suit. 
Its findings were that to the extent of 
the pathway that lay between stations^ 
1 and 6 such a 'gopat' did exisn but that 
it was only a private path used by the- 
neighbours of defendant 1 and that the 
villagers in general had actually no right 
of user in respect of it and as regards- 
the portion lying between stations 6 to 
16. that portion was of much lesser width 
and was actually in the nature of an ail 
in respect of which also the plaintiffs- 
had no right of user at all. The trial 
Court appears to have disbelieved the 
oral evidence that was adduced in res- 
pect of the plaintiffs’ case as regards thO' 
customary right and right of user as of 
necessity. The Subordinate Judge in the 
opening paragraph of his judgment set 
out the plaintiffs’ case quite correctly 
saying that the pathway was claimed 
by the plaintiffs on their own behalf 
well as on behalf of the other villagers- 
of the middle para of village Jaipasha- 
and lhat their case was that they had 
been using it from time immemorial and 
also that they claimed the pathway ae* 
an easement of necessity. When dis- 
cussing the evidence in his judgment be- 
referred to the evidence of a number of 
witnesses examined on behalf of the plain- 
tiffs and observed that it was clear from 
their evidence that the plaintiffs and the' 
people of Maijpara had been using the 
pathway for over 20 years as an ease- 
ment and as of right. He then procaede* 
to consider the nature of the user and 
after having dealt with It, in certain aub- 
seqdent paragraphs of his judgment be' 
came, to the conolesi&o tjSiat the oonten- 
tiop tbaj^ was hVjMfd pp. i^raalf of tjhs4e- 
fendadt folihie bn. 
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tha part of the pfaiotiffs aa therl waa^in 
respect of the *go|tet’ was of a permissive 
cfaefacter aod disposed of that oonteti-^ 
tidb as heieg ooteoable and be also 
.found that t' e plaintiffs had only the 
right to pass ovf*r t' e disputed pathway 
with or without loads and to use it to 
bring their womenfolk in palanquins. 
The learned Judge thus negatived a 
material part of the plaintiffs* case 
which was to the effect that they could 
take plough cattle over the 'gupat* and 
indisorirninatety use the gopat for tak- 
ing convexances and things of that kind 
over it. The Subordinate Judge also 
found that there could be no question of 
any easement by way of necessity there 
being other paths through which the 
plaintiffs could reach the fields to go to 
which they have been asking for this 
gopat. . in the light pf findings thus ar- 
rived at the learned Subordinate Judge 
made a modified decree in favour of the 
plaintiffs. 

The appellant has not been slow to 
take advantage of th^ error into which 
the '^uhordinjifce Judge has fallen by re- 
ferring to an “easement*’ which in hiS 
opinion had been established by evidence 
adduced in view of the statements which 
they had made and which according to 
him showed that there had been user as 
of right, etc., fora peiiod of over 510 
years. 20 senrs have got very little to 
do with the question of the right that 
was claimed by the plaintiffs in the esse. 
It was clearly a customary right in res- 
pect of a vilhiiie pathway which, as has 
been oleTrly pointed out in the case of 
Ali Mohammad v. Katu (l), must be 
established by proving 

“a local custom by which the resid“Tits or any 
section of them of a particular district, city, vil 
lage or place are entitled to u^e the land not be- 
longing to or occupied by them, and to do acts in 
respect thereof which if there was qo such oaetom 
would be acts of trespass " 

It has been also pointed out in that 
case that 

"such custom must he proved by reliable evi- 
dence of Bueb repeated acts openly done which 
bfve been assented and submitted to as lead to 
the conclusion that odginally by agreen^nt or 
otherwise the usage bad become the customary 
law of the locality/' 

The rejferenee of ^0 yean (hetofore is 
certainly unhappy and perhaps alsotpis- 
leading. In view of ^e argnmAnt which 
has thus been advanced on behalf of; the. 
appeUant and .‘frith trhich I eptirliy 
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agree it beCMaes. nsesMary 
look into the evidehoe. Hr. 
ierred me to the evidenoe 
ees for the plaintiffs nlibii - ;wtiiilqh 'jUw 
learned Subordinate Jndge app^n Co' 
have relied in.his indgmeat And 
evidence he seems to have entfretj^.Hltif^. 
lieved. . Me. iDe's cCntetftion id ihisiVfni. 
is not BO very clear from tbs jadglaltok 
of the learned Subordinate judge ' Miea 
he is prepared to believe the svidemss' 
of those witnesses in sO'far as' it Seeks to 
establish user for a period of over. ' 20 
years 'and that it is nbt an unreasonable 
inference to make, having regard to. the 
fact that the evidence of those .withessee 
in respect of user by the taking, of .oon;. 
veyanoes and cattle has sot been ac.cep. 
ted by the Subordinate Judge, to bind 
that he accepted the evidence of those 
witnesses only to the extent tb*tit 'weBt 
to establish that the user was for » 
period of 23 years or so. Having read 
that evidence I have' come to tbeodnold- 
sion that sneh a contention is not pos. 
sible. The whole object of the plaintiffs 
in leading evidence in the case appear^ 
to have been to establish that the right 
was being exercised from time immsmo.. 
rial. Thera is evidence of the plaintiffs! 
to the effect that the pathway bad been 
used by these villagers for about '200 
years. The witnesses have strenuonsly 
stated the user to have been for 80 
years or periods of a like character. 
Having regard to this evidence which, 
the Subordinate judge seems to haveao..; 
cepted in its entirety in so far as the! 
length of the user is concerned^ his find*! 
ing as regards the right of the plaintiffs 
may, in my opinion, be justly md as 
amounting to this: that that evidence 
points to a customary right having its 
origin in soma sort of an‘ agreement 
which gave rise to that right. 

On the whole therefore I think it 
would not be right for me to interfere 
wl'h the decision of the learned Subordi. 
nate Judge, tbougji technically speaking 
it is open to the. criticism which has heeXi 
levelled against it by the learned . eudyerr' ' 
cate who. bad appeared on be$Alf:iol.t|i<>' 
appellant. The result, in .mt is 

thet the appeal mast^he .,dMpni^i|»di,.'but 
having regard iq whak iJfr.w^.elrtiidy 
said I shall .make .,qo. costs in 

favour;'^, the reapdaili^s... ’ . 
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Pattbkson, J. 

Abdur Sahim Molla and o^%^a-*-Flain- 
tiif 8-— Petitioners. 

V. 

Tamijaddin Molla — Defendant- Op- 
posite Party. 

Civil Bula Nd. 1035 of 1932. Decided 
on 5th January 1^33. from decision of 
Second Court Munsif, Oopalgang, D/- 
13tb August 1932. 

SpMiflc Relief Act (1877), S. 35— Decree 
for ^pacific performance conditional on pay- 
ment of amount in Court within certain time 
—Court hat juritdiction to extend time for 
payment of tuch amount for adequate reaiont. 

In a decree for specific performance ifc was pro- 
vided that if the plaintiff deposited a certain 
amount in Court within a certain date from the 
date of the decree, the opposite party should exe- 
cute and register a kobala in their favour. ^The 
plaintiff alleging that his pleader's letter came 
late to him prayed for extension of time to pay 
the amount in Court: 

J^eld : that the decree was in the nature of a 
preliminary decree and that the Court had the 
jurisdiction to extend the time if it was satisfied 
that there were adequate reasons for the same: 
AIR 1923 Mad 284, Bel on. LP 5S0 G 2] 

Monmotha Nath Boy (Junior) — for 
Petitioners. 

Abdul Ali — for Opposite Party. 

. Orders — The petitioners in this case 
have obtained a decree for specific per. 
iformance against the opposite party. By 
that decree it was in effect ordered that 
on the petitioners depositing a sum of 
B8.235 in Court within 15 days of the date 
of the decree the opposite party should 
execute and register a kobala in their 
favour in respect of the land in suit and 
that in the event of the opposite party 
failing to do so the petitioners would 
be entitled to have a kobala executed and 
registered through the Court. The peti- 
tioners having failed to deposit the en- 
tire amount within the time allowed by 
' the Court applied to the Court for an 
extension of time to enable them to put 
in. the balance, at the same tifhe stating 
in esj^luffution of the delay that the 
pleader's letter informing them of the 
result of the suit had reached them too 
late and that they had therefore not 
been ablfi.lO'piooiire the whole amount 
in tifne^' iKba learned Mu&cif however 
yeieoteiM)^ application, holding that be 
bed jiirisdictioD to great an extension 
6t inasmuch as the time had been 
the decree oi the Court and any 
ehlai^ement of t'iime would therefore 
effect the decree. - 


The present rule is directed against the 
order refusing to grant time in so far as 
that order ia based on the finding Vhat 
the Court had no jurisdiction to grant 
time. 

It appears that the contract in ques- 
tion has been hold to have been a 
valid and a binding contract, and that 
it is still subsisting, no provison having 
been made in the decree to the effect 
that in the event of the decree-holder 
failing to deposit the balance of the con- 
sideration money within the time allow- 
ed by the Court the contract would be 
rescinded. In these circumstances, the 
decree in question may be regarded as' 
being in the nature of a preliminary de- 
cree, and if it be so regarded, the deci- 
sion of the Madras High Court in the case 
of Abdul Saker Sahib v. Abdul Rahman. 
Sahib (l) would appear to be applicable. 
That decision supports the view urged 
before me on behalf of the petitioners, 
namely, that the Court below had juris- 
diction to grant time for the deposit of 
the balance of the consideration money 
in the event of that Court being satisfied 
after due inquiry that there had beeni 
some adequate reason for the peti 
tioners’ failure to deposit tlie amount! 
within the time fixed. The learned 
advocate for the opposite party does not' 
seriously contend that the Munsif had 
no jurisdiction to grant time, and he has 
not been able to refer me to any deci- 
sion of this Court in which a different 
view of the law has been taken from 
that taken in the Madras decision re- 
ferred to above. 

This being the position, I think the 
proper course will be to make the Buie 
absolute in this sense: that the learned 
Munsif must be held to have jurisdiction 
to grant time in the exercise of his dis- 
cretion. An order rejecting the peti- 
tioners’ prayer for time is accordingly 
set aside and the Munsif is directed to 
consider the application afresh in the 
presence of both sides and to dispose of 
it on its merits, either by rejecting it or 
by granting time on suitable terms. The 
Buie is accordingly made absolute in 
the manner indicated above. The costs 
in this Court will abide the final result, 
the bearing fae being assessed at one 
gold mohur. % 

K.St Ord&raocordinpty* 

h AIR 19S8 Mad S84ss7S X d 868=a46 tfaii 448. 
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A, 1. R. 1933 CaltfutU S3l 

Jack AMS MnxEBt JJ. 

BakhUdr and ofAerr— Fatifeioaen. 

Ithundkar AUaf Hoasain and othera — 
'Opposite Parties. 

Civil Bale No. 1149 of 1932, Decided 
on 2dtb January 1933, against order of 
Pist. Judge, Murshidabad, D/- 20th July 
1932 

Mufialnan Wakf Act (42 of 1923), S. 3 — 
Wakf in which whole of ultimate benefit ia 
not reierved for poor or for other religioua 
purpoae comes under Act of 1923 and not 
under Act of 1913 — Musaalman Wakf Vali- 
dating Act (6 of 1913), S. 3. 

Act 6 of 1913 only applies to a wakf in which 
the ultimate benefit is expressly or impliedly re- 
served for the poor or for any other purpose 
recognized by the MussaJman law as a religious, 
pious or charitable purpose of a permanent 
character. [I» 681 C 2] 

Some of the terms of a w’akf wore as follows : 
(1) As long as the founders live thoy shall appro- 
priate ouo-third of the proceeds of the wakf pro- 
perties themselves and apply two-thirds to other 
charities ; (2) after their death iwo-thirds cf the 
proceeds of the wakf properties shall bo enjoyed 
by their children and the remaining one-third 
f^hould go to meet the charities ; and (8) in the 
event ol non-cxisleucc of any child begotten by 
the founders, such a person from among thoir 
relatives as nui) bo most nearly related to them 
shall be appointed mutwalli and shall get Ks. 10 
a month as a salary, shall live in their dwelling 
house and shall appropriate the balance of the 
proceeds of the tanks and gardens left after 
defraying the expenses of persons attached to the 
Madrashaand Kbankah: 

Held : that the wakf was not in the nature of 
wakf described in S. 3, Act 6 of 1918, but came 
under the definition of wakf in Act of 1923 as 
the whole of ultimate benefit was not reserved 
for the poor or for any other purpose recognized 
by the Mu-ssalman law as religious, pious or 
charitable of a permanent character. 

[P 581 C 2] 

Nasim Ali and Farhat Ali — for Peti- 
tioners. 

RVfpendra Kumar Mitter and A. 8, M. 
Akram — for Opposite Parties. 

Jack, J . — This rule was issued on the 
opposite party to show cause why this 
Court should not set aside the dismissal 
on a preliminary point of the petitioner's 
application lor an order on the opposite 
party to file accounts under S. 3, Musaal- 
man Wakf Act 42 of 1993. The preli- 
minary point raised was that ^ot 42 of 
1923 is not applicable to this wakf inani^ 
much as it is a wakf of the natuze dee ^ 
crihed in S. 3, Wakf Validating Act .6 of 
1913, and ia thus excluded frotn the 
operation of Act 42 of 1993 by S, 2 (e) 
of the Act; Some of the 
^akf ate aa folUwg : ,(l) aa l^jglks 


founders live they shall 
third of the procsed9 of the 
pertibs themselves and apply ' 

to othet oharities ! (2) aftet 
two-thirds of the proceeds of the wfckf 
properties shall be enjoyed by thi^ bbiK 
dren and the remaining one-third i^onl3 
go to meet the charities: and (9). . 

event o£,noD-existenee of ahy dhtld biin 
gotten by the founders, sach B.persd& 
from among their relatives Ss may be 
most nearly related to them shall be ap- 
pointed mutwalli and shall get £ts, 10 
a month as A salary, shall live in their 
dwelling house and shall appropriate 
the balance of the proceeds of the tanks 
and gardens left after defraying the 0X- 
penses of persons attached to the Mad- 
rasha and Khankah. ^ 

The question then is whether this is. a 
wakf coming under Act 6 of 1913. or, 
under Act 42 of 1923« Act 6 of 1913 
only applies to a wakf in which the ulti- 
mate benefit is expressly or impliedly 
reserved for the poor or for any other 
purpose recognized by the Mussalman 
law as a religious, pious or charitable; 
purpose of a permanent character : vide' 
S. 3 (b) of the Act. It is quite clear 
therefore that in the present case Act 6 
of 1913 has no application because the 
ultimate benefit is nOt reserved for tw 
poor or for other charitable purposes. 
The ultimate benefit goes to the relative} 
of the founders who will be appointedi 
mutwalli. In addition to Bs. 10 as his 
salary, he is to live in the dwelling house 
and to appropriate the balance of the 
proceeds of the tanks and gardens left 
after defraying the expenses of persons 
attached to the Madrasha and Khankah. 

It is clear from this that certainly the 
whole of the ultimate benefit is not 
reserved for the poor or for any other 
purpose recognized by the Mussalman 
law as a religious, pious or charitable of 
a permanent character. 

The learned Judge therefore in holding 
that’ the wakf is in the nature of a wakf 
described in B. 8, Act 6 of 1913, is not; 
correct. Op the other hand the wakf 
clearly comes under the definition of 
wakf contained in Aoti42o£192^ 
fore the learned Judge wars npt^glrt in 
dismissing the application dii this pifcH- 
minary jwint. The ftajet k abso- 

lute and. the cskte Sent back' teethe rpis-. 
tricti Judge for disj^Sal in. W 
with^lawion the; other qa6$,tions;^meh 
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aris9. We make no order as to costs of 
this rule. 

Mittevt /.^--Tbis question raised by 
this rule turns on the oonstruotion of 
certain provisions of the Mussalman 
Wakf Act (Act 42 of 192:i). It appears 
that the petitioners and opposite par- 
ties 2 and 8. who are the Mussulman 
inhabitants of village Sabapur in, the Dis- 
trict of Mursbidabad and are interested 
in the wakf created by one Hossain Aliy 
and his wife on 19th July 1863 by a deed 
of wakfnama which concerned properties 
situate in Calcutta and in the districts 
of Mursbidabad, Burdwan and Birbhum, 
applied before the District Judge, Mur- 
shidabad, for an order on the opposite 
party 1 to file a statement under 8. 3 
of the Act. They alleged in the said 
application that opposite party JL ms 
not manaji^ing the wakf estate accord- 
ing to the terms of the walsfnama 
but was misappropriating the wakf fund. 
The learned District Judge has thrown 
out the said application on the ground 
that the wakf is of a nature described in 
S. 3 of the Wakf Validating Act 6 of 
1913 and as such the wakf clearly comes 
within the purview of the excepted part 
of 3. 2, 01. (e). Act 42 of a 923, and the 
Act does not apply to the present case. 
We have read the wakfnama and it ap- 
pears to us that one-third of the income 
of the wakf properties is devoted to the 
personal expenses of the founders of the 
wakf and the remaining two-thirds in 
paying the expenses of the students and 
teachers, in providing food to the travel- 
lers in the month of Bamzan and spend- 
ing certain sums in the mosques in 
different places. Provision is also made 
for the succession of the mutwalliship 
the first mutwallis being the founder 
and his wife. Having regard to paras. 1 
and 3 of the wakfnama it appears to us 
that the wakf is partly a public wakf 
that is devoted entirely to religious pur 
pogeaaod partly a private wakf. The 
wakf is really a m|xed wakf and to such 
a wakf the provisions of the Mussalman 
Wakf Act are clearly applicable. 

This Titas. the ..view taken by Wazir 
Hussain; of the Oudb Obief Court 
in the^lfftiU Bench decision of Ska&tir 
Ashig Hossdniil) The lear .ned 
olear][y in error in holding tbit 
the in the present case is a wakf 

1 . AlH J]BS9 Oudb ss^4 Luck 499^U7 I 0 


described in S.S, Mussalman Wakf Vali* 
dating Act of 1913, and therefore comas 
within the exception of 8. 2(e)ofitho 
Act of 192^. We are. of opinion that 
8. 3, Mussalman Wakf Validating Act, 
applies to wakf which are in the nature^ 
of family settlements, pure and simple, 
where the ultimate benefit is expressly 
or impliedly reserved for the poor or for 
any other purpose recognized by the 
Mussalman law as a religious pious or 
a charitable purpose of a permanent 
character. We are supported in this 
view by an unreported decision of this 
Court in Civil Rules Nos. 872 au i 873 of 
1931. The result; is that the order of 
the learned District Judge must be set 
aside and he is direc'ed to re-hear the 
application which he has thrown out on 
the preliminary ground. For the reasons 
given above I a^ree that this rule must 
be made absolute. 

K.S. Buie made absolute. 
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Lokt- Williams and McNair. JJ. 

Bhupendra Nath Smha — AppelUnt. 

V. 

Oiridharilal Nagar — Respondent. 

Criminal Appeal No. 754 of 1932 De- 
cided on 5th June 1933. 

(a) Penal Code (1860), S. 405— S. 405 does 
not apply to partMcrs 

Section 405 ie not intended to applv to partners 
as tho O'Sential element which forniH the gist of 
the offence under S. 405 is the allegation of en- 
trustment, and as it is veev difficult to show 
how or in what oircumstances a partner can be 
said to h'i^e been entrusted with p.irtner 'hip 
property Farther a partner who receives money 
belonging to the partnership on account ot h.m- 
self and h'B copartners does not do so in a fidu- 
ciary* capacity: 9 li'. B. Cr, 37; 13 Beng, L B. 
807; Piddoche v. Burt, (1894) 1 Ch. 34 1, Bcf. 

IP 686 C 1] 

(b) Criminal P. C. (1898), S. 350 (3)- 
Transfer of case to another Magistrate after 
hearing principal prosecution witnesses — 
Accused not claiming de novo trial — Convic* 
tien of accused by new Magistrate— Conduct 
cl trial is not satisfactory — Criminal P. C. 
(1898), S. 526. 

Wh-re a case is transferred to another Magis- 
trate on the application of complainant after 
most of the principal prosecution witnesses have 
been heard and on the accused not claiming a 
de novo trial the new Magistrate convicts the 
accused without hearing the principal witnesses 
for the prosecution, the trial is un^atUfact^ry. 
This state of affairs follows from the iniquitous 
8.626/ IP6H7 0 21 

Beoiedy for ‘ this, is sfifggested by confining 

686 to tranifeis xuafie heilob' oommenoem 

.-of trial. . • V , iP ter 0.40 
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A, JT, Basu, Satindra Nath IS^hhetiee 
and Narendra Nath B(in^rj€$ — for Ap- 
•poillant. > 

• Oammel ’and Sures Chandra Talukdar 
—for RespoDdeDt. 

• JO. N. Bhattacharje 0 '^tox the Crown. 

Lort^Wtlltams, J, — The appellant was 
ooDvicted by the Chief Presidency 
Magistrate of offences under 8. 406, 
I« P. C., and sentenced to undergo two 
years' rigorous imprisonment and to pay 
a fine of Bs. 1 000. The case for the 
prosecution was as follows: the joint 
family firm of Baldeoram Behari Lai, 
now consisting of Murari, Giridharilal 
and three minors, have carried on busi- 
ness for many years as Bankers and 
Banink at 49 Strand Road. In 1929 they 
started another business in hessians and 
gunnies under the name of Giridharilal 
(k Co. at 135 Canning Street. The ac- 
•cused Sinha was a partner in a firm 
called Ham Sarup Mamchand, who were 
eole gaar.mteo(i brokers, for hessians 
and gunnies of David Sassoon & Co. 
Early in 1930 Giridharilal proposed to 
Smba that he should leave Bam Sarup 
Mamchand, join Giridharilal and Murari 
as a partner in their firm of Giridharilal 

Co. and induce ’bassoon & Co. to give 
them the appointment of sole guaranteed 
bazar gunny brokers. 

Sinha consented, and it was agreed 
that he should have a seven annas share, 
And that they would provide a sum of 
Bs. 3 lacs, which would be required to 
be deposited as security with Sasoon 
^ Go. Sinha thereupon obtained the ap- 
pointment, the deposit being reduced 
eubsequontly to Bs. 1^ lacs. 

Business commenced, and Sinha used 
to do all the work of Giridharilal & Co. 
while Giridharilal and Murari devoted 
their attention to the business of Baldeo- 
tarn Behari Lai. But Sinha had no 
authority to draw or sign cheques nor, 
according to Giridharilal had he any 
right to receive money on behalf of 
Giridharilal A Co., without the permis- 
eioD of his partners. There was no writ- 
ten partnership agreement, and Sinha 
denies that there was any ^astiiction 
upon his receiving money. On the face 
of it, such a restriction does pot sound 
very plausible, and seems to be in the 
nature of an afterthought invented to 
meet subsequent develoj^ments.- Sab- 
eoon’e Manager was a ihatf . . natned 
AbrafaSiin. and Sinha suggested 


dharilal .that it would 
offer him a bribey not onlv td 
continuance of the present appoiiitjHtiUlb 
but in order to induce him td put' 
business in the hands of Oiridhariiat 
A Oo. Sinha says that this ww^ri*.. 
dharilars and Murari's suggestion' ahd 
that he was afraid that such i 
might offend so refined a geutiemih, 
that his finer susoeptibilitiaa; wohld ' 
perhaps be outraged, if share speouUtil:^ 
was transacted bn his behalf to this., 
extent of Be. li lacs. Whoever madp 
the suggestion first, all three agreed 
to it, though Oiridharilal alleges that 
Abraham was to bear losses^ if any. 
Abraham’s name, for obvioue reasons, 
did not appear in the firm's books Ih 
connexion with these transactions; and 
no agreement was made with him. by 
Giridharilal & Co Giridharilal admits, 
that Buhsequently they got a great deal 
of extra business in jute, rape, linseed^ 
and other goods from Sassoon & Co. by 
favour of Abraham. 

In addition to their business as brokers, 
Giridharilal & Co. did a considerable 
trade as dealers in gunny and bessian, 
and by October 1930 they had very 
heavy stocks on tbeir hands and the 
firm was working at a loss. Sinha offered 
to obtain money from Bassoon A Co., 
Giridha<^ilal and Murari agreed, and 
Sinha opened a loan account on behalf of 
Giridharilal A Co. with Sassoon A Co. for 
Bs. li lacs. There was no written agree- 
ment; neither Oiridharilal nor Murari.. 
bad any communication with Bassoon 
A Oo. nor gave any direction about what 
authority, if any, was to be required, 
before money was allowed to be with- 
drawn from the loan account. By this 
means Siuha obtained for Giridharilal . 
A Co. in October 1930 Bs. 50,000, which 
was repaid almost immediately and 
Rs. 75,000, which was adjusted some 
months later. There was a loss in 1930 
on Abraham’s share speoalations of 
Bs. 31,000 odd, and this was debited •'to 
Sinha, Giridharilal explains this by, 
alleging that when asked to get .the' 
money from Abraham, Sinha confessed 
that his story about Abraham Was a !£», 
and that be meant to tsikp 
<if.any)for bimtelf. Brpha *Ws 

and says that Oiridhavilar^.:;€b, neyeir 
intended to charge Abtabah^ with any. 
tosses, and they Wm ip ^nha 

benamii be^se; some sht^ 
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made in order tp adinat the hooka* Sinha 
was not debited in the balanoe aheet 
mth any intereat on the amount ad- 
vanced, for abare apeoulation, but in 
the journal for 1931 an entry appears 
for the first time three months later. 
Sinha says this, is a fabrication. 

About this tiimu Giridharilal alleges 
that he discovered a cash entry of 
Bs. 2,751, made by Sinha on account of 
differences in hessians, which had not 
been entered in the sawda (or contract) 
book and that he complained to Sinha 
who begged pardon for it. This refers 
to what are called fatka transactions, 
that is to say speculations indifferences, 
in the price of goods. The case for the 
prosecution is that Giridharilal & Co. 
never dealt in fatka, and had no know*, 
ledge that Sinha was doing anything q| 
the kind. 

In cross-examination, however, a large 
number of documente, books and entries 
were put to Giridharilal who was forced 
to admit that a considerable amount of 
business in fatka had been done, not 
only for Sassoon & Co., but on Giridhari- 
lal & Co.’s own account. Sassoon & Co. 
liked them to be called Bhitar Bazar 
transactions, because the word fatka is 
applied to gambling deals exclusively, 
but for all practical purposes they mean 
t he same thing. Whether the transac- 
tion amounts to gambling or not depends 
on the form of the contract and the in- 
tention of the parties, and turns largely 
upon the question whether delivery is 
intended or not. Further it is clear 
from Giridbarilars admissions, that the 
'entry of Bs. 2,751 was the balance owing 
on account of a number of these tran- 
sactions some of the bills for which bore 
the signature of Giridharilal. None of 
' them appear in the sawda book, and 
."this bears out Sinha’s contention that 
fakta transactions never appeared in 
the booksi except in the form of a 
halange. 

In 1980 the firm incurred a loss of 
more than Bupees 4 lakhs, 8inha> share 
being more than Bs. 2 lakhs. This was 
due almost .anthrely to losses as dealers 
in and hessiabs. According to 

Oiridhimlal there wae a profit of Bupees 
lihikhrpn their legitimate business of 
broi|||ai^ for Sassoon & Oo. Thera was 
a ^if^psion betv^een the partners in 
whi^j|^"Giridbarilal , and Hurari told 
• they vrould not do such 


business in future and Sinha gave an 
undertaking in his writing (Ex. 12) 
in which he promised to enter all trans* 
actions in {be sawda book daily, snon 
entries to be examined and initiated by 
his partners. He further agreed to be* 
personally liable and responsible for all 
transact ions not so entered, examined 
and initialled. The document continues: 

’^Further 1 add bore that henceforth I shall 
do no speculative busincEs of any sort in the 
name of our said partnership business, and if I 
am hereafter detected to have done so, I shall 
alone in my personal capacity be liable .... If 
any business is done by Giridharilal without my 
consent I shall not be responsible.” 

Sinha’s contention is that this did 
not refer to speculation to be done on 
behalf of Abraham and that waa 
agreed henceforth to speculate only in 
differences on his behalf, because this 
did not involve tying up the large 
capital sums required for speculative 
dealings in shares. As Sinha could not 
pay his share of the firm’s losses, he 
gave his promissory note as security and 
three promissory notes executed in 
favour of his wife. Each party accuses 
the other of forgery of the latter. His 
wife’s ondorsemont was not obtained^ 
nor was any inquiry made from the 
persons who had executed the notes. 
During the latter part of 1931 Giridhari- 
lal was often away at Benares and about 
the middle of December ho wont there 
again, and returned with Murari about 
the middle of January 1932, when they 
heard that Sinha had been speculating 
heavily in fatka. They enquired from 
Sassoon ^ Co. and found that he had 
withdrawn from the lean account Bupesa 

25.000 'on 18th December 1931, Bupees 

75.000 on 29th December 1931, and 
Bs. 15,000 on 18th January 1932, and 
had repaid Bs. 25,000 on 12th January 
1932. They examined the cash-book os 
25th and 27th January and found no 
such entries, but on the 29th when they 
looked again, 'entries had been made in 
the handwriting of Sinha. They re- 
ferred the matter to one Benoy, who 

. had introduced Sinha to Giridharilal, 
and be says that Sinha confessed that 
he had done wrongi asked Benoy to save 
him, and gave him his pass-book. From 
the pass-book they discovered that Sinha 
had paid the three sums mentiemed 
into bis private . acteunt and on the 
27tb , they aooused : him of. gaiotblixig in* 
fatka; an^ . pi oqpumifcttng theft* and 
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showed him the entries in bis pess-book. 
He admitted that he had done wrong 
azul asked for forgiveness. Thereupon 
{his prosecntion was laonched, charging 
Sinha with misappropriation of these 
* three sums. In the meantime several 
firms had made claims on Oiridharilal 
& Oo. for considerable sums arising out 
of fatka "transactions and litigation is 
pending. 

The case for the defence is that from 
first to last all the partners knew and 
agreed to speculate for the benefit of 
Abraham as a bribe to induce him to 
give business to the firm. It was never 
intended to charge him with any loss. 
Though the Es. 31,000 odd was debited 
to Sinha for the purpose of adjusting the 
books, no interest was charged, and the 
shares unsold were credited to the firm 
and not to him. Throughout 1930 and 
1931 the firm did fatka business both 
for Sassoon & Co. and for themselves, 
and in 1931 for Abraham, and in juto 
and hessian as well as linseed. These 
were never shown in the sawda book, 
but they appear in the linseed fatka 
book (Ex. A), and the rest appear in 
the jute and hessian fatka book which 
the prosecution have suppressed. A pri- 
vate telephone connexion was main- 
tained with the firm of Gopiram Mur- 
rarka for fatka business. The payment 
of Es. 2,751 was made in cash to GopU 
ram, an open cheque for the money was 
signei by Giridharilal, 'and the pay- 
ment was debited to the firm. In 1931 
all the partners agreed that share spe- 
culation tied up too much money, and 
that jute and hessian fatka instead 
would be done for Abraham’s benefit in 
future. Otherwise none but solid busi- 
ness would be done, such as brokerage. 
Only the balance on fatka transactions 
was shown in the cash-book at the end 
of the year. The loss in 1931 was really 
more than Es. 90,000, but this figure^ 
was entered in order to correspond with' 
the entry of Es. 90,000 withdrawn from 
Sassoon’s loan account, as in 1930 the 
debit was made against Sinha’s name. 
When Giridharilal and Mnrari Ivere both 
away from Calcutta, and Sinha ; could 
not draw on the firm’s .account; it^ was 
agreed that he should draw money from, 
the loan . account in case of emergency. 
For obvious reasons it would be useless 
to pay -these sums inio the flrm^s aeobur^t 
at the Bank. Wton 


Mnrari. went' to - Benam- 

1931, there were fatka tosega 

and his partners were aware. ' 

intended to draw on the loan: aoeefttefe ; . 

On 12th January he returned, totihlia: 
account Bs. 25,000 in cash,' out of (atkA 
profits^ and paid Abrahfam .Be. ll,003 
odd on 12th December for; whi^^k^ 
pencil receipt signed, arid in bie wiritiiilii . 
was put in evidence before the Additio*^ 
nal Chief Presidency Magistrate. Ak ; 
Abraham was not called and no wltnews 
produced this dooumenti the Ohiaf 
Presidency Magistrate disregarded it, 
Sinha says that such pencil receipts 
were always taken from Abrahami.and 
kept for accounting purposes, bpt they 
have been suppressed by the prosecntioii: 
Out of the ‘Ra. 90,000 drawn from SaSt. 
soon and ^Jompany, Es. 78,000 odd was 
paid out for fatka on the 22nd and 
30th December and the 19th Jannaty, 
in addition to the Rs. 11,000 ol3d . paid 
to Abraham. ’Counsel on behalf of 
Sinha desired to give evidence to show 
how all sums were dealt with by his 
client, but the Magistrate refused to 
allow him to dOso, on the ground thaS 
the case did not, and could not, turn on 
a question of account. Nevertheless the 
Magistrate has based his judgment fin- 
ally on an incomplete account and ia 
convinced that Sinha is guilty, because 
be failed to account for the whole of 
the sums withdrawn from the loan 
account. According to Sinha the partners 
met on the 25th January to settle 'the 
account for 1931, and the entry of 
Es. 90,000 ‘Was made, representing the 
debit balance on fatka transactions for 
the year. With regard to further claims 
pending on account of fatka by Riaheui- 
lal, Gopiram and other firmSj Qicidbati- 
Ul and Murari suggested repudiation, 
and reliance on the defence that they 
were gambling transactions. Sinha re- 
fused, and in order to • bolster up this 
dishonest plea he has been repudiated 
and prosecuted by his partners. The 
prosecution adroit that ho was not turned 
out of the office until four dayaafte!r.hia 
alleged confession. This trial wajp; ph; 
satisfactory for several reasoW* lu fte- 
first place the charge itself ww^oualy 
defective. The essentiaSAls^flbt, which 
forms the gist of tbb:>ff^ce . uhdey 
S. 405, was omitteia, the aJle^*.* 

. tion of entrusteentfi Ijli ‘ft irpiai. wh 
$^eb eh Wal if: ft> bw 
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!O 0 t (feoftsioDOd ft fftilure ot juBtice (8. 325 
!ftad other sections of the Oriniina.! P. C.) 
It is difflonlt however to say this with 
4 ay certainty. The omission was not due 
4 imply .to error The prosecution wore 
i«!bt ablot even up to the end of the hear- 
ing on appeal, to state with certainty or 
particularity what was the nature of the 
-ontrnstineot which they sought to charge 
cor by whom, nor when, such entrust- 
>inent was made. 
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Loote U) (stealing) : Jt. v. JEvant (6), 
(fftlse pretences) ; and B. v. Bren (b/. 
(embezzlement). This <i«»bi“ty .has 
been removed in England by 31 and*-® 
Vie. 0 116, now replaced bv 8. 40 W, 
Larceny Act 1916, but no similar legis- 
lation hai been enacted in India. 

Partners ere joint-owners or co-owners 
of the partnership property, that is to 
say of ths conjinon S'ock • S. ^30 v /■ 
Cootracfc Act. Each partner is oo-owner 
of tho whole of this common stock, 
though he receives or pays a share only 
in proBts and losses arising therefrom, 
and though his share in the partnership 
property is only the value of his origina 
contribution, increased cr diminished by 
his share of profit or loss. It is dillicult 
therefore to conceive how he can be 
entrusted with, or with dominion 
his own property, or how ho can dis- 
hooeetly misappropriare it or convert 1 
to his own use. In Emperor v. Jagan- 
nath Baghunath Das (7), Sir John Beau- 
mont, C. J., seems to have realized these 
difficulties, but held that a partner 
might be entrusted with doininion over 
the partnership proiiorty. We are un- 
able to appreciate the distinction wine i 
he drew. Tho English oases were not 
cited to the Court, nor were the inci- 
dents arising from the law of partner- 
ship discussed in tho judgment. More- 
over the decision is marred by the fact 
that tho learned Judge’s mind seems to 
have been much affected because the 
accused himself did not give evidence to 
rebut the charge, or to show that this 
intention was honest. It must have 
escaped the learned Judge’s attention 
that our procedure does not provide the 
acoubd with any such opportunity and 
to require him to defend himself oflFends 
against the fundamental presumption 
which underlies the administration of 
the criminal law both hero and in En- 
gland. 

In the present case, clearly, there was 
no entrustment of dominion, because the 
prosecution case is that Sinha acted 
without authority. The learned counsel 
who ha« appeared for the prosecivion 
has invited us to avoid the difficulty ^ 

TTi 86D) as Ii J m o' 132=6 Jur fn b) 613=21^ 
■ T 364ss6 W B 422=8 Cox 0 C 802, 

6 (1861)^9 Ooifc 0 898=12 WB 107=9 IiT 
462=88LJMC89. ^ - 

7. Am 1982 Bom 87=1982 Cr <3 81=136 1 0 
*98=88 Ot Ii J ait;' * . 


The difficulty arises owing to the ad- 
mitted fact of partnership. In In re 
XalGkand Boy (1) the Court held that 
un a case of partnership the gist of the 
-offence of criminal b'^eaoh of trust, viz., 
.•dishonest misappropriation, is wholly 
wanting, the accused being a part owner 
■of the property. But it was^decided' by 
a Pull Bench in Queen v. Okhoy Coomar 
Shaw 12) that the words of 8. 405 are 
larg*f enough to include the case of a 
partner, if it be proved 'that he was in 
fact entrusted with the partnership pro- 
percy, or with dominion over it, and has 
dishonestly misappropriated it, or con- 
verted it to bis own usft, and this deci- 
sion has been followed, without further 
discussion, in some other cases. We 
have DO doubt that it is correct so far as 
it goes, but no indication is given in the 
judgment, to show how, or in what cir- 
cumstances, a partner can be said to 
have been entrusted with partnership 
property, or with dominion over it* or 
to have n-isappropriated or converted it, 
and it is difficult to conceive bow such a 
situation could arise The learned Judges 
.iid’not decide that such a situation had 
arisen in that case, but only that if it 
did arise on appropriate facts, then the 
section was wide enough to cover it. ^ A 
partner who receives money belonging 
to the partnership on account of himself 
and his co-partners, does not do so in a 
fidpoiary capacity: Piddocke v. dlurt (3). 
No criiitioaL prosecution is sustainable 
by one partner against another for steal- 
ing, or embezzling or obtaining ^ by false 
-pretences, or , paisa ppropriating the 
property of the firm : Bindley on Part- 
tiershl^, fidn. 9, p. 659, and the cases re- 
rferred" to in note (a), especially B. v 

^ _ e 

l.i[W88) 9.\^0r8T. „ „ „ 
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eDtru^fenaenb by conviotiac; th6»A00aaa3 
under 8. 403. This however would not 
remove the difficulty arising from the 
^^cessary element of diahonest misap- 
propriation or coovorsion. Even if it 
' were possible dishonestly to misappro- 
priate or convert one's own property, it 
is clear that in the present case the 
fatka contracts were made in the name 
of the hr n Giridharilal and Murari 
held Sinha out as having authority to 
make such contracts, and prima facie 
the firm was liable upon them It is 
equally clear that Sinha ut-od the money 
drawn from the loan account to meet 
these liabilities. There is no sufficient 
evidence on the record to enable us to 
say that these were cambling transac- 
tions and void as such. That would 
depend upon the form of each contract, 
and the iatnution of the parties about 
delivery. Pritna facie the contracts 
were valid and enforceable. In Ss. 4.03 
to 409, 1. P. 0., which deal with cri- 
minal misappropriation and criminal 
breach of trust, inan^ classes of persons 
are specifically mentioned, hut no refer- 
ence is made to partners, either in the 
sections or in the numerous illustra- 
tions thereto. The latter refer to per- 
sons entrusted absolutely with property 
of another, and not to property which 
beloQi^s either partly or wholly to the 
accused. This alone affords striking 
confirmation of the view, that the sec. 
tions are not intended to apply to part- 
ners. 

Another unsatisfactory aspect of this 
trial was, that the principal witnesses 
for the prosecution were not heard by 
the Chief Presidency Magistrate who 
convicted the accused. The trial com- 
menced before the Additional Chief 
Presidency Magistrate on 25tb February 
193*2. After the whole of the witnesses 
for the prosecution had been examined- 
in-chief, charges framed, cross examina- 
tion practically concluded, and the trial, 
after numerous adjoimments, had ex- 
tended to Ut June 1932, the complainant 
Oiridharilal was absent on account of 
illness. At the previous bearing he had 
been severely pressed in cross-examina- 
tion, and had been oompelled to make 
admissions, which largelv discounted.* if 
they did not destroy entirely, his reli- 
ebility as a witness of truths The trial 
was adiourned .ior a week, when the 
•complainant filed a petitlosi ^ ond^ 


B. 6S6, OriminnV 
journment to enable hitn; ^ 
transfer. No reasons-. 
even suggested, for.tbil Buddeedesit^ in 
have the case tried- by another Hegie* 
trate. Meanwhile the Ma^istr^lieMird 
something about the oboepiainaviti 
made him unwilling to try the ease:!^' 
ther, and he requested the Chief . J^nbsU 
denoy Magistrate to transfer it to his 
file. Thereafter the Chief PresidetioT 
Magistrate asked the accused whether 
he claimed a trial de novo. His counsel 
was thus placed in a dilemma. Either hej 
had to pursue the futile task of oross- 
examioing all the witnesses over again, 
well primed as they would be after tbeirj 
previous experiences, or he had to let 
the Magistrate decide the case without 
hearing the principal witnesses for tbei 
prosecution. Such was the Gilbertian 
situation created, and such is the em ^ 
barrassment which the complainant tSj 
able to inflict upon the accused by means 
of this iniquitous section, which still 
disfigures, the Code, though some of its 
worst features have been removed re- 
cently by amendment. 

Such a trial cannot be satisfactory, 
nor for similar reasons can a new trial, 
repair the damage. We ate not unmind- 
ful that similar results follow from 
necessary transfers of Judges and Magis- 
trates. The remedy is to reduce their 
number to those which deal alone 
renders unavoidable, provided that in 
every other case the Judge or Magistral' 
shall complete all pending trials before 
his transfer, and confine S. 526 to trana-^ 
fers made before the commencement of a 
trial. An )ther unsatisfactory feature of 
the case was the omission to call Abra- 
ham as a witness. He was in Calcutta 
and available throughout the trial. His 
evidence would have disposed of the 
case one way or the other aud would 
have cleared up much that has been left 
obscure. If both the prosecution and 
the defence were unwilling to call him, 
the Magistrate ought to have examined 
him, , 

In conclusion we observe that neither 
party cams to Court with ole^n hands. 
Both were quite reedy to eiotifept Abre- 
heai in order di8hoaei;u7 .iip’ obtain 
favours from hie ftrm. Thq, onus lien 
upon the prosOeution ana ' tm pfroof in 
thla pasa dependa awtnly wpon 'tb# oyi- 
deiwof .GMidbariUl, , We obnwfiirel# 
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upon his evidence and in our opinion 
the onus has not been discharged. Conse- 
quently and for all these reasons, this 
conviction cannot stand, and we set it 
aside and acquit the accused. 

*MoNair, J. — I agree. 

K.S. Accused acquitted. 
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Mukbrji, J. 

Pranballav Saha and anothej — Plain- 
tiffs — Appellants. 

V. 

Bhagaban Chandra^ Seal and others 
Defendants — Respondents. 

Appeal No. 2938 of 1930, Decided on 
6th January 1933, against appellate 
decree of First Addl. Sub-Judge, Dacca, 
D/- Idth August 1930. 

(a) RegSitration Act (1908), S. 17, lub- 
S. 2, Cl. (ll)'~Some of properties nnortgaged 
released by mortgagee by taking some 
amount — Endorsement on back of mortgage 
to that effect does net require registration. 

The expression where the receipt does not 
purport to extinguish the mortgage” should be 
read as they are and no words such as ** in whole 
or in part ” or “ in respect of some or all of the 
mortgaged properties in their entirety ” can be 
read as qualifying that expression. Hence where 
a mortgagee releases some of the mortgaged 
properties by taking some money and makes an 
endorsement on the back oi the mortgage to that 
effect, the mortgage itself is not extinguished 
and so the endorsement falls within sub-S. 2, 
01. (11), S. 17 and requires no registration, 

[P 689 0 11 

❖ (b) Transfer of Property Act (1882), 
S, 60— Purchaser, of some of mortgaged pro- 
perty — Subsequent release of some other of 
mortgagod property by mortgagee — Pur- 
chaser is entitled to partial redemption of 
property purchased by him. 

Wheiea person purchases some of the mortgaged 
property and subsequent to the purchase, the 
mortgagee retoases some other of the mortgaged 
property other than the one purchased, the pur- 
chaser is entitled to redeem partially the pro- 
perty purchased by him. Only where he pur- 
chases with knowledge of a prior release by the 
mortgagee that he can be insisted to redeem the 
whole mortgage. LP 589 G 1 ; P 690 C 2] 

D. N. Bagchi, Mohini MohanJBhatta- 
charjee fud BaraJerishna Pramanik — for 
Appellants. 

Kalipada Chakravarti^iot Respon- 
deuts. 

Judgmentr-ln 1823, tbe predeoessors 
of defendants 1 to4 executed a mortgage 
ih .pUintiffs' favour in respect of certain 
proppyties on taking a loan of Be. 895. 
In iSSjlL the plaintiffs released some of 
the pjriipwties on receiving Bs. 1,000 
from tfo mortgagors and made an eh- 
aorsenmnt td that^pffed^ on the back of 


the mortgage bond. Defendant 8 haditt 
the meantime purchased one of tbe pro- 
perties, not pne amongst the proper^a 
subsequently released. Tbe plaintiiffa 
instituted the suit for enforcing the ^ 
mortgage security for the principal and 
interest due after deducting the amount, 
received by them and against all tha 
mortgaged properties. In the plaint 
however he averred that he had released 
some of the properties as aforesaid. 
Tbe suit was contested by defendant 8 
alone who was impleaded 'on the allega- 
tion that the plaintiffs had come to 
know of his purchase only a few months 
before the suit. The Munsif made a 
decree for sale in respect of all the mort- 
gaged properties on the basis of the 
morfcgage as it originally^ was. It is 
obvious that such a decree in respect of 
all the mortgaged properties was wrong 
because the mortgagee himself had 
previously released some of the proper- 
ties on receipt of Rs. 1,000. From the 
decree made as above defendant 8 pre- 
ferred an appeal. Before the Subordi- 
nate Judge the plaintiffs conceded that 
the decree for sale of all the properties 
could not stand and prayed for an 
amendment of the plaint by asking for a 
sale of tbe properties not released. The 
Subordinate Judge allowed tbe prayer. 

In dealing with the contentions of 
defendant B, the appellant in the ap- 
peal before him, the Subordinate^ Judge 
held that the endorsement by which the 
release was made required registration 
and not having been registered was not 
admissible in evidence. He held that 
therefore the release was to ne treated 
as made on the date on which the plaint 
which contained the admission about 
the release was filed. He held also that 
as the plaintiff admittedly had know- 
ledge of the purchase of defendant 8 on 
the date of the suit, and so before tbe 
date of the release as he found it, tha 
case attracted the principle that if a 
mortgagee releases one or more of the 
mortgaged, properties with the knowledge 
that tbtre has been change of ownership 
as to some or all of the properties, then 
the properties which remain liable, are 
only liable for such part of the mort- 
gage debt as is proportionate to their 
value at the date of tbe mortgage. Be 
held therefore that ® 

be entitled to redeem, his -Own property 

only and on 
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at« mortgage debt. On this iMir the 
Subordinate Judge has made a decree for 
of the properties which are un- 
released. The plaintiff has then pre- 
ferred this second appeal. A tiumber of 
decisions of the different Oourts, not 
wholly consistent with each other, have 
been cited before me on behalf of the 
appellant on the meaning of S. 17, sub- 
S. (2), Cl. (11), Begistration Act. I do 
not propose to discuss them here as none 
of them has directly decided a case in 
which the receipt of the money which 
is the subject-matter of the endorse- 
ment purported to extinguish a mort- 
gage entirely in respect of a part of the 
mortgaged properties. But giving the 
question the best consideration I could 
I have come to the conclusion that the 
lexpreasion ** when the receipt does not 
purport to extinguish the mortgage ** 
should be read as it is and that no 
words such as “ in whole or in part ** or 
“ in respect of some or all of the mort- 
gaged properties in their entirety ” can 
be read as qualifying that expression. I 
am inclined to take the view that as 
dnly some of the mortgaged properties 
purported to have been released by the 
endorsement, the mortgage itself was 
[not extinguished and so the endorsement 
falls within sub-S. (2), Cl. (11), S. 17 and 
required no registration. 

In the view that I have taken as above 
jthe position has been simplified and the 
jonly question that 1 have to consider is 
iwhether the defendant is entitled to 
redeem his property only, when subse- 
quent to his purchase the plaintiffs 
granted the release in respect of some 
other of the mortgaged properties. It 
has been strenuously contended that it 
is only when the mortgagee grants a 
partial release with knowledge of the 
change of ownership of a part of the 
whole of the mortgaged properties that a 
partial redemption is to be allowed, and 
that where he does so without any such 
knowledge the transferee has no equities 
in his favour on which he can rely for 
claiming such partial redemption. I 
have not been able to discover • any 
authority directly bearing on this ques- 
tion. Of coarse there is abandant 
authority for the proposition that where 
the mortgagee has granted the release 
with such knowledge the release should 
have the same effect as apure]baM^of 
Release properties by the 



self and so a partial rsidemptkfki;\f 
be allowed. In my opl&lon^'the.ai 
ment that where knowledge\ 
proved, the transferee must :|Mee^' 
mortgage in its entirety ais it* stw. 
after the release, cannot be aeeebt^' 
sound on principle. Bedemptiou 
whole, in my opinion, can only be 
sisted oh where the transferee aoquireil 
his interest with knowledge of the re 
lease : when he has such knowledge ic^l 
at all events when he ought to have had 
such knowledge, he can have no higher 
rights than what his vendor, the mort- 
gagor, himself has. But in oases where 
the transferee could never have know- 
ledge of the release as in the present 
case where the release took place after 
the transfer, he isin a different position. 
A mortgage is not to be regarded as a 
prohibition against transfer. An inno- 
cent transferee of a part of the equity of 
redemption too has his rights protected 
on equitable considerations. 

In my judgment, such a transferee is 
entitled to urge on equitable grounds 
that when he took the transfer theta 
was one indivisible mortgage, and when 
after ho acquired an interest in the 
equity of redemption, the integrity of 
the mortgage was broken by the mort- 
gagee and the mortgagor behind bis back 
he is entitled to a claim a partial re- 
demption, the mortgagee himself being 
no longer competent to rely on the in- 
tegrity of the mortgage. It should not 
be overlooked that the mortgage sectir. 
ity, as a whole, is no longer . enforoible 
by reason of the release itself, and it is 
only a deformity of it that is being 
sought to be enforced as a whole by the 
mortgagee. The mortgagee having by 
his own act in granting the release, 
made it impossible for the transferee to] 
redeem the original mortgage as a whok. 
on the basis of which the equity bfl 
redemption which he purchased has toj 
be judged, be is, in my judgment, en- 
titled to claim a partial redemption; On{ 
all these ednaiderations, I am of opinion 
that the decision of the learned . Judge] 
as to partial redemption, is rights' S 
accordingly dismiss this app(^ 
costs. Leave to prefer an appital uttder 
the Letters Patent is grah^. - ' 

K.s. 
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GufiA AND BABTLET. JJ. 

Shyam Sunder Das— Plaintiff— Ap- 
pellant.- 

V. 

L. Ivans and others — Defendants— 

Bespondents. 

Appeal No. 1443 of 1931, Decided on 
23rd May 1933, against decree of Ist 
Court Sub-Judge, Sylhet, D/- 20th De- 
cember 1930. 

(») Atmm Lftnd and Revenue Regulation 
(1 of 1886), S. 71*-~Purebaier at revenue lafe 
it entitled to avoid intereat created by ad- 
vene pocsetiion. 

The indUQibraoce which may be set aside 
nnder 8. 71 of the Assam Land and Fevenue 
Begulation, includes not merely an incumbrance 
actively created by the previous holder buta):o 
an incumbrauce created by the acquiescence or 
laches either wilful, or arising from negligence, 
and a purchaser at a revenue sale is entitled to 
avoid an interest acquired by anyone by ad- 
verse TOSsession: ZC W N 108, Bef. I P 591 0 9] 

(b) Landlord and Tenant — Occupancy 
holding'^Land over which right of occu- 
pancy can bo acquired by tenant should be 
land used for agricultural or horticultural 
purpose. 

Laud in respect of which right of occupancy 
could be acquired by a tenant must be laud used 
or to be used for agricultural or horticultu'al 
purpose, and for that purpose laud occupied lor 
purpose subsidiary to or promoting agricultural 
or horticultural becomes subject to righi of oc- 
onpanoy. Hence where lands have been given 
to the tenant for grazing of cattle required for 
agricultural purpose, right of occupancy can be 
acquired by the tenants in occupation of such 
land. IP 592 0 1] 

(e) Assam Land and Revenue Regulation 
(1 of 1886), S. 80-~ Possession of person 
with coibarerf—Sur render by cr sharers — 
Continuous poesossion of such person for 
li years is possession under one ar^d same 
right and occupancy right acquired there- 
fore is protected from eviction in sale for 
arrears of revenue after 12 years. 

Defendant was a cosharer along with others 
In possession of a tenancy for grazing cattle for 
agricultural purposes. The othsr co-sbarers sur- 
renderad their interest and the whole right 
devolved upou the defendant who waa^ in con- 
tinoous. pMession for more than 18 years. Sub- 
sequently the land , was sold for arrears of 
revenue; 

Held : that tlm defendant's possession was 
continnouB under one and the same right, that 
he had acquired a right of occupancy at the date 
of the sale aiiid that he w^s entitled to protec- 
tion from eviction; HWB 51, Felt; B Beng 
L BBSS, Bel LP6d3Cl,8J 

(d) Assam Land Revonfie Regulation (1 of 
1886}, St, 85 and 88-^Sale • for arrears of. 
revdiitipT'Titla to property, vests ia pur-' 
ohesor only when sale becomes finel— Con- 
^tinueus fov 12 year* or* niore 

srhen sale Jbecomos,, final . gives prcftoaioih 


even -thyegh revenue salo'takee place before 
12 years— Obiter 

Obifsr.— An estate does not become free from 
encumbrance by the mere sale, if the pnrchiheV 
does not avoid them; but the purc'basef is^^sllr 
lowed this option of avoiding the encumbrance 
only when the title to the property vests in him ' 
i e. when the sale becomes final Hence the 
purchase' is not enti led to evict a person who 
has been in continuous possession for more than 
18 years when the sale becomes final but loss 
than 12 years when tbe sale is held as by the 
time tbe title vests in the purchaser, the person 
hae acquired right of occupancy: 9 C H 2/ 589, 
Dias from. IP 6.»8 C 2] 

Brojolal Ghakravarti and Direndra 
Kumar De — for Appellant. 

Sarat Chandra Basnk^ Priya Nath 
Duita, Jitendra Mohon Banerji and 
Hemendra Kumar Das— for Bespon- 
deiite. 

Judgment . — The plaintiff in the suit 
giving rise to this appeals claimed to 
have his title declared as the patnidar 
under defendants 1*^ and 14, the pur- 
ohaFers of Tali k Syed Natir, sold for 
arrears of revenue, on lUh January 
1919 free from all incumbrances, and 
to have a decree passed in his favour 
(nr khas possession of an eight annas 
share of the lands in suit. According 
to the plaintid, defendants 1 to had 
no right to be in poBsession of those 
lands. In view of amicable settlement 
between parties concerned effected from 
time to time it is only necessary to 
take notice of the defence of defen. 
dants 3 tn5 and defendant 11 against 
whom this appeal is now directed. De- 
fendants 3 to 5 claimed to be in pos- 
session as darpatnidar under defen- 
dant J, who was a patnidar hy virtue 
of a series of transfers in respect of 
2 karajp 2 powas 3 jastis of land out of 
tbe area described in the plaint created 
by defendant 1 Defendant II asserted 
that he was in possession of 1 kara and 
1 powa of land in the north-west part 
of plot 1 and some portion of plot No. 2 
described in tbe plaint, as a tenant with 
right of occupancy. Tbe defence there- 
fore of these defendants in tbe suit was 
that the interest claimed by them were 
protected from the effect of revenue 
sale and tbe plaintiff could not get khas 
possession of the lands in suit in their 
possesBLOD. The Courts below haying 
given effect to tbe defence raised by the * 
contesting defendants 3 to 6 and 11 and 
the plaintiff's prayer for khas pdssesw 
lion having beeb dispe^lhsedr the 
tiff appealed to thteficibH/ In tiew oi 
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the 0 B.tnre of the defence eet «p, the 
case of defendants 3 to 5 has to be 
cyshsidered serarately from the case of 
the other defendant, namely defen- 
dant 11. 

The ef^tate to i;vhiob the lands in suit 
appertain, Taluk No. 54720/1 Syed Natir 
was sold :for arrears of revenue fiee 
from all incumbrances previoualy 
created thereon hy any perpon other 
than the purchaser and under the pro> 
visions contained in S. 71 Assam Land 
and Revenue Regulation. 1F86, a tenure 
created bona fide, and at a rent no less 
than the full amount of the revenue 
fairly payable in respect of the land 
could not be avoided by the purchaser. 
It was necessary therefore for defen- 
dants 3 to 5 seeking p'otection from 
ovicrioD to establish that the patni and 
the darpatni under which they claimed 
to be in possession, were bona fide 
settleme^'ts and that the rent reserved 
was not leas than the full amount of 
the revenue payable for the lands 
settled. So far as the rent of the tenure 
is concerned, it has not been contended 
before us in this appeal, that the rent 
of the tenure in regard to which protec- 
tion was claimed created hy the patni 
patta Ex 2 was less than the prnper- 
tionate share of the revenue payable 
for the lands covered bv that patta. 
The question whether the settlement 
ovidencod by the document Ex 2 was 
a bona fide one, was elaborately dis- 
cussed before the Courts below. On 
the findings B.rrived at hy those Courts 
it is irnpos ible for us to come to any 
cnnolusion o hor than the one arrived 
at by the Court of appeal below that 
the tenure in question was created hona 
fide so as to make the provi'^ion oootnin- 
ed in S 71, Assam Land and Revenue 
Regulation applicable to it, in the 
matter of its protection. On the find- 
ing that the person by whom patni was 
created, Hara Kumar Pal, bad acquired 
title to the lands comprised in the 
patni by adverse pos^seasion, and that 
he had opened a separate aocount. of 
estate No. 1050 and in view.: of. ^ the 
argument that the patni, aseteated by 
a trespasser was not entitled to protect, 
tion after revenue sale, the question for 
consideration was .whether the party, 
claiming as ^tnidar was bona fide in 
possession, by ooUecting rent \aiid eeu|d 
the ; darpatnldars claiming kh%. 


psAnidar claim to he. in the 

tion. It is no doubt correct tosajp/tbA 

the inouaibranee which may; 

under S 71, Assam Land aud 

Regulation includes not merely, ao^' 

« cumbrance actively created ' by fche piffip 
vious holder but also, ah inenoub^ah^ 
created by the acquiescence : qr/. laqhiA 
Of' her wilful, or arising from negligence : 
and a purchaser at a revenue sale'iseii- 
ti led to avoid an interest acquired by 
anyone bv adverse possession: seef 
Idohamed Nashitnv, Kashi Nath (l); hot’ 
the question before ns is not avoidance 
of an interest created by adverse pog. 
session; the question being whether tba> 
persons claiming to he in possesaioii. 
were persons bona fide settlement hol- 
ders under the patni and the darpatnfc 
created from time to time. The pa^i 
in the case before us was created in th» 
year 1299 B. S. and on the findings- 
arrived at hy the Courts below we ars 
unable to hold that there was any want* 
of hona fides on the part of the settle- 
ment holders in the position of defendant- 
3 to 5 which c uld disentitle them from* 
the protection from eviction, afforded by 
the statute. The argument in support 
of the appeal so far as tbev relate to the* 
defence of defendants 3 to 5 in the suit^ 
cannot in the above view of the case, bs 
accepted hb sound. The defence of de- 
fend not 1 1 in the suit rested on the basis 
of his being a ten4nt who has acquired a 
right of occupancy in the lands in suit 
in his possession. The estate tq which 
the lands appertained was sold for arre- 
ars of revenue on 11th January 1919 
the sale was confirmed on 27th Novem- . 
her 1919. The potta in favour of defen- 
dant il, Ex. D in the case, is dated 24thfr 
March 1907 ; and 12 years from the dat» 
of the potta was completed a few months** 
after the date of sale but before the con- 
firmHtion of sale. The settlement as- 
evidenced by the potta was for grasing 
purposes* ft bss been found by the* 
Court belour, that the potta 
"was created tn eonStmatiou of defeudast IXV 

i ota. Ae his cosharers surreedered, he executedt-. 
[abullyat for himself ODly." 

The Court below baa further stufeid 
that there was no evidence 
dant 11 held the lan^^pjqdL^tis^^ 

^ ‘ 

"for avocation toiaUy: UUjHUtiMM ' With agrlr 
oultural pur^se, and that evtdeuea dn the isf-' 

.1. (isewee cw ftisig 
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•cord went to show that defendant 11 oonverted n 
j^rtfon of the lands into paddy land." 

The learned SubordiDafce Judge on the 
finding arrived at by him that the defen^ 
•dant had acquired right of occupancy 
l)efore the auction-parohaBera acquired 
•title to the landa in suit by their pur- 
ohase at the sale for arrears of revenue 
name to the conclusion that the defen- 
•dant'a right of occupancy will hold good 
against the plaintiff, a patnidar under 
the auction- purchasers. The first ques- 
tion that arises for consideration on this 
part of the case, is the one relating to 
the nature of the tenancy evidenced by 
the potta, Ex. D, It is to be noticed 
that land in respect of which right of 
[oocupancy could be acquired by a tenant 
must be land used or to be used lor agri- 
'cultural or horticultural purpose, and, 
for that purpose land occupied for pur. 
pose subsidiary to or promoting agricul- 
tural or horticultural becomes subject to 
right of occupancy. In the case before 
us on the findings on evidence arrived at 
by the Court below to which reference has 
already been made, and upon a plain 
reading of the potta Ex. D, it is right to 
hold that the tenancy in favour of de- 
fendant 11 was for grazing of cattle re- 
quired for agricultural pursuits, and in 
this connexion the fact that a portion of 
Ithe landa comprised in the tenancy origi- 
nally created for grazing purpose was 
'converted into paddy land, as found by 
the Court below, assumes importance. 
In our iudgment the lands in occupation 
of the defendants were lands in respect 
of which right of occupancy could be 
jacqliired. 

The question that comes up for consi- 
deration next, is whether right of occu- 
pancy had been acquired by defendant 
11 at the date on which the estate in 
which the lands in question were com- 
prised was sold for arrears of revenue on 
11th January 1919. There is no dispute 
that tbe period of 12 years bad elapsed 
-so far as the occupation of the defen- 
dant was concerned on the date df the 
confirination of the sato on 27th Novem- 
ber 1919. It is necessary to determine 
whether the defendant could get the 
benefit of bis previous possession, of the 
fandP/ along with his cdsharsts, before 
the ei^ution of a kabuliyat by himself 
in thit Veer 1907. The Court below has 
^referred, to the evidence on the side of 
'ilhe pleinttff showing ihet deferent U 


mi 

was in possession for nearly SO years at 
the time, when one of the witnesses for 
the plaintifit was giving evidenceJn Cdnrt 
in 1928, and it has been found by that 
Court that Ex. D executed in the year, 
1907, was a confirmatory potta in favour 
of defendant 11 in confirmation of his 
jote, after his cosharers bad surrendered 
their interest in the tenancy in ques- 
tion. It was argued in support of the 
appeal on the authority of the decision 
of this Court in the case of Mahomed 
Chaman v. Bam Pershad (2), that upon 
defendant 11 ’s own case, that he had 
other persons co-tenant as, that upon 
their surrendering their rights, he took 
a settlement of the entire tenancy, the 
incidents of the old tenancy were extin- 
guished, and that a new tenancy with 
new rights having come into existence 
from 2d;th March 1907, the defendant 
could not have acquired a right of occu- 
pancy on the date of the sale for arrears 
of revenue. 

It has no doubt been held in the case 
referred to above that the right of occu- 
pancy acquired under S. 8, Act 8 of 1B69 
must be an occupancy of one and the 
same kind, that is to say, it must be 
occupancy by the person pleading it, or 
by his father, or some other person from 
whom he inherits. It is worthy of notice 
that Mahomed Chaman* s case (2) men- 
tioned above, was considered by this 
Court in a subsequent case : Forbes v. 
Bam Lai Biswas (3), in which -it was 
held that the continuous possession for 
12 years, which is the subject of S. 6, 
Act 8 of 1869 must be possession under 
one and the same right. This right 
might have been, in its inception, joint 
with other persons, and by the death of 
cosbarers, ultimately become a sole 
right, without its continuous nature be- 
ing affected. The real issue, as pointed 
by the learned Judges in Forhe's case (3) 
mentioned above, was whether posses- 
eioD was under one and the same right : 
and the case before us is stronger than 
that casa in view of the position that 
there was surrender by the cosbarers of 
defendant 11 of their interest, and the 
potta in favour of the defendahte which 
has been found by the Court below to be 
confirmatory in its natu^e.*^ As ob- 
served by the learned Judieli- deciding 
the case of Forbee v. BamJM Biewas (3) 

■ 97{im] 8 Bwttgt S ” 

8^ .(1874) aa W B SI. f ‘ 
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the rigbb might be joint in its inception 
with other persons, but it might be con. 
tinuouB throughout in its nature, 

* In the case before us the right oon- 
tinuouB in its nature by its surrender by 
cosharers devolved exclusively on defen- 
dant 11. In our judgment the correct 
view of the law applicable to the case 
before us, is the one laid down in For~ 
fies case (3), and we have no hesitation in 
jexpressing our agreement with the same, 
land in holding that defendant 11 had 
acquired a right of occupancy at the 
'date of the sale for arrears of revenue 
on 11th January 1919, and was entitled 
to protection from eviction. The con- 
clusion arrived at above completely dis- 
poses of the appeal against defen- 
dant 11. 

In the above view of the right of de- 
fendant II as against the plaintiff, so 
far as the claim to protection from evic- 
tion is concorned, it is unnecessary to 
go into the other questions raised in 
support of the appeal against defendant 
11. llegard being however had to the 
elaborate argument addressed so us re- 
lating to the matters indicated below, 
wo propose to deal briefly with the 
points raised. It was urged that the 
tenant must complete 12 years’ posses- 
sion before the date of the revenue sale 
and not before the date of thoconOrma- 
tion of the sale. With reference to this 
question the further questions emerge 
for consideration as to what was sold at 
the revenue sale and when were the 
rights of the purchaser under the sale 
exercisable under the law. There can- 
not in our opinion be any doubt as re- 
gards the position that what is sold at 
the sale for arrears of revenue is the 
estate in arrears, and the estate is sold 
free of incumbrances; protection is 
afforded to a tenant having a right of 
occupancy under the rent law. It does 
not follow from that that the tenant 
who had acquired the right of occu- 
pancy by 12 years' occupation at the 
date of the confirmation of the sale 
which is an event that might take place 
a Iqnj; time after the date on which the 
sale 'bf the estate was held could be 
[evicted. The tenant in ooonpation pould 
in our, oj^inion have the benefit of his 
icontidii< 7 ^vpoBB 0 SBion from the date of 
sale to date of confirmation qf sale^ 
ft 19 fne$^ to be noticed thjst, itls 
well settled ieiiow that the iptoi^est 'ot the 
im “ ■, .'/R; 


iBoaiAbrancer .^oa* ; not - oomo 
without any act dope by the 
an estate does not become free, from 
oambrances by the mere eaLs, if tm 
purchaser does not avoid them. 

The incumbrancers aire . not 
avoided by the sale of the. estate' 
rears of revenue, and are Only Hi^tejii 
be avoided at the option of the puri^a* 
ser at such sale; each option xAay. bb 
exercised by the institution, of a suit 
within the time allowed by law. The 
question then arises when did the title 
vest in the purchaser under the law. So 
far as the Assam Irand and Boventie 
Begulation goes there is the clear provi- 
sion that the title to the property sold 
vests in the parohaser from ' the date of 
the sale certificate, and not before; and 
the sale certificate shall bear the date 
on which the sale became final: see 
Ss. 80 and 85 as also B. 146 and Form 
39, Assam Land and Bevenue Begula- 
tion. In the face of. the statutory pro- 
vision applicable to the case before us, 
we are not prepared to give effect to the 
arguments on behalf of the plaintiff-ap- 
pellant, that the title vested in the 
purchaser at the date of the revenue 
sale, and that such a title entitled the 
plaintiff claiming through the purcha-* 
ser to avoid a tenancy in respect 
of which there was a continuous pos- 
session by the tenant for more than 12 
years when the sale became final. There, 
was right in the purchaser to avoid the! 
tenancy, and that right 'could be exer- 
cised only when the title had vested in 
him; before the vesting of the title in 
the purchaser, if there was the acquisi- 
tion of the right of occupancy and there! 
is nothing contained in the statutory 
provisions applicable to the case before 
us and in the general law which Could bar, 
the acquisition of such right, the right 
so acquired could not be avoided at the: 
time when the title to the estate sold! 
for arrears of revenue vested in the pur-j 
chaser. Any view, contrary to the above 
would, in our judgment, militate’agaixist 
the clear provisions of the law appUca* 
hie to the Province of Assam; and.^e 
are unable to accept any proposition to 
the. contrary if that has been Md, down i 
by this Court in the oafi of, Adhu^ 
Chandra Saner/i y^ dffXara Jfthih (4)^ 
dealing With the . proVisiaU Of 8. SI.6» 
Civil P. Cm 1888, the decision -In wbieh 
a, (iwsispwNwe; 7711 
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OOSTBtLO. J. ^ 

Ab indicated already in view of our Dharani Kanta Chakrabarty and others 
.definite decision that defendant 11 bad — Appellants, 
acquired the right of occupancy before v. 

the date of the sale for arrears of reve- JEmperot~Opj?o^ite Party, 
nue on 11th January 1919, the opinion 

expressed by us on the question of the Criminal Admitted ^Appeals Nos. 253, 
date of vesting of title under the revenue 363 and 254 of 1932, Decided on 7th 
sale and oxi the further question of the December 1932, against decision of Addl. 
plaintiff's right to avoid the tenancy of Dist. Magistrate and Special Magistrate, 
defendant 11, if the occupancy right of Mymensingh, D/- 14th March 1933. 
that defendant was acquired before the (») Ordinance (ll of 1931), S. 34— Charge 

mg the period of 12 years possession December 193 l-Accused cannot be deemed 
from the time when defendant 11 came to be on trial on 1st December at time of 


to be in exclusive possession in 1907 
after his cosbarers had surrendered their 
interest, it is not necessary for the pur^ 
pose of the case before us. In our judg- 
ment defendant 11 acquired the right of 
occupancy in the tenancy held by him 
at the the time whan the sale was held 

E n 11th January 1919, and the tenancy 
eld by him could not be avoided under 
the law. 

In the result this appeal is dismissed 
with costs, the decisions of the Courts 
below being affirmed. Defendant 5, res- 
pendent, and defendant 11 are entitled 
to separate seta of costs in the appeal. 
The plaintiff-appellant and defendant 1, 
respondent in this appeal, have settled 
the matters in controversy as between 
themselves out of Court, and a petition 
of compromise has been filed in this 
Court by those parties. The decree pre- 
^pared in this Court will be in accordance 
with the terms of compromise, so far as 
the plaintiff appellant and defendant 2, 
respondent are concerned the petition of 
compromise filed in Court forming part 
of the decree. It is necessary to men- 
tion that the terms of compromise set* 
tied between the plaintiff and some 
of the defendants in the suit^t differ* 
enl aUQges of the litigation, will be ope* 
rative os between the parties concerned, 
80 far as they are consistent with our 
decision as to ehe rights of parties as 
contained th this jqdgment. 

,K.S. Appeal dismissed. 



promulgation of Ordinance. 

On 24th November 1931 a charge sheet was 
sent in and the Magistrate had directed the trial 
to begin on 9th December 1931. The prosecution 
wa.s not ready on 9th December and various ad- 
journments were taken until on 2nd February 
1932. It was directed that the case would be 
taken up by tlio Additional District Magistrate 
as a special Magistrate under Ordiuanco 11 of 
1931 which was promulgated ou Isb December. 
It was contended that tire Special Magistrate had 
no jurisdiction under S. 34 of the Ordinance ; 

Held : that the accused wore not being tried 
before any Court on Ist December I9.’il and that 
the trial before the Special Magistrate did not 
oflend against S. 34. Ll* ^9^ ^ 

(b) Criminal P C. (1898), S, 342-Recalling 
of one of prosecution witnesses after argu- 
ments had commenced in presence of ac- 
cused's pleader — Accused’s pleader not 
insisting on right to question accused or let 
in further evidence — Trial is not vitiated. 

.Whore arguments had commenced, ono of the 
prosecution witnesses was recalled and some 
questions were put to him. Fjven though the 
pleader of the accused was also present at this 
time, he did not ask for calling further evidence; 

Held : that the fact that the formalities wore 
not gdhe through in not asking the accused some 
Questions under S. 342 did not vitiate the trial. 

^ [1> 696 C 2]. 

(c) Penal Code (1860), S. 411- Accused' 
found in possession of stolen revolver long, 
after theft— Conviction under S. 411 is not 
proper. 

Accused who were engaged in collecting arms 
and explosive substances were found ,in posses- 
sion of a BiK>len revolver. The theft of the 
revolver was not at all recent : 

. Held ; that the mere fact of possession was not 
sufiSoiant for a conviction under S. 411 as the 
accused were not very much concerned whether 
the revolver had been smuggled or stoljji. 

[P 697 0 11 

(d) ArmeAct (1878), Se. 19 (f) and 20— 
Person cannot bo convicted unm both soc* 
iione in respoct of eemo revolver. 

A pQxsoii oannot be couvioted lioth,iiixder 8. SO 
and S. 19 (f), Armi Act. in 
revolver.; . ■ ‘ - ,, ■: ; tFWfiaaj 
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SureB Chandra Talukdar, Scltnendra 
Chandra Boy and Kumud Bandhu Bagchi 
—for Appellants. 

Khundkar and Anil Ch, Boy Chow- 
jdhury — for the Crown. 

Bankin, 0. /.—In these three appeals^ 
seven aconsed persons are before ns who 
were tried by a Special Magistrate under 
Ordinance 11 of 1931 in the District of 
Mymensingh. They were charged with 
various offences under S. 411, I. P. C., 
under Ss. 19 (f) and 20, Arms Act, and 
under S. 5, Explosive Substances Act, 
and there was also a charge of conspiracy 
against them all having reference to the 
offences indicated by these sections. 
The appellant Dharani Kanta Ohakra- 
varfey has been sentenced to 7 years' 
rigorous imprisonment, appellant Sailaja 
Banjan Bhattacharjya to 4i years, ap- 
pellant Nikhil Bhusan Chaudhuri to 44 
years, appellant Sudhir Chandra Bhatta- 
charjya to 0 years, appellant Jagat 
Bandhu Basu to 6 years, appellant Pro- 
fulla Kumar Majumdar to 7 years and 
the appellant Manindra Chandra Dob- 
nath to 6 years’ rigorous imprisonment. 

The case for the prosecution is that 
on the night of 22nd -23rd September 
1931 the police, upon information re- 
ceived, carried out a search of the pre- 
mises occupied by Dharani, that they 
went to his place with a considerable 
force, that they surrounded the house, 
different officers being posted at different 
places, and that all the accused persons 
together with Dharani’s mother and a 
vounger woman, a widowed relation of 
Dharani, were found in the main hut 
which aPPeaifB to be a commodious hut 
with a verandah and so forth or a 
corrugated iron house. When they got 
to the house, they took up their position 
and waited for about half an hour before 
anything happened. In the meantime, 
efforts were made to obtain search wit- 
nesses locally; but before these witnesses 
were procured, Dharani came out of the 
hut suddenly with a revolver covered 
over by the end of his dhoti. He at- 
tempted to move to the west and finally 
threw the revolver into a tank after 
ceeding some little distance. He' was. 
seen doing this and was apprehend^ and 
the revolver was immediately recovered. 
It is also said that while this was going 
on certain of the persons inside the but 
were seen to' throw away variouB artiolee 
toward^ the north-east where thei^ it 


verandah at least 

with wooden planks. the sehr^^'' 

witnesses arrived and the hut WM ^ 
tered into, all.the accused; 
tber with the two women are 
have been found in that hnti . . In ! Me ' 
presence of the search witnesses, the hpt/ 
was searched and the rplace' where thig. 
articles were thrown away was searched 
an'd in the result there were recovered 
in addition to the revolver already men* 
tioned a postcard with a circular portion 
cut out in the middle, a white paper 
containing some chemical formulae for 
the preparation of bombs and two 
metallic bombshells formed ont of ordi- 
nary brass pots with the necks cut plean 
off. It appears that the revolver was 
one which was stolen from medical 
officer in December of the previous year 
1930. 

The witnesses who speak to the search 
are the following police men : first of 
all, the Sub-Inspeqtor* Abu Mabammad 
who Is now the police officer in charge 
of the thana in question at Nandail, the 
Sub-Inspector Basanta Kumar Mukherji 
P. W. 7, Dafadar Debendra Chandra De, 
Assistant Sub- Inspector, Chintaharan 
Mukhoti and two constables of the names 
of Ashraf Ali and Bagbunandan Singh. 
In these circumstances the Special 
Magistrate convicted all the accused on 
all the charges. He held that the re- 
volver was in the possessioD of them all; 
he held *t hat all of them knew that the 
revolver had been stolen; he held that 
they were all engaged in possessing^ and 
preparing dangerous explosive substances 
contrary to the provisions of S. 5, Ex- 
plosive Substances Act, and they all en« 
tered into a conspiracy to offend against 
S. 411, I. F, C., Arms Act, and the 
Explosive Substances Act. At the hear- 
ing of these appeals, Mr. Talukdar, who 
appears for accused 1, 2 and 7, that is, 
the appellants vin Appeal No. 252 sup- 
ported by bis learned friend who appears 
for accused 8, that is the appellant 
in Appeal No. 258, faas^taken certain oW 
jection^ : first of all, he says that tb^ 

. Special Magistrate had ho jutiSdidtfbh 
because by virtue of S. 34 of the^rdin- 
anca these accused were not liable to be 
tried by a Special Magistjirate., 8. 34 of 
Ordinance No. 11 pf 193i is to the effect 
that no direction shall hs ihade for the 
trial of any person by a,Speoial Magia- 
: trate for an offahioe for whioh he> Was . 
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being tried at the promulgation of this ranged that the trial ehonld begin on 
Ordinance before any Court. We have 9bh December. The purpose of 8. 34 is 
examined the order sheet of the Sub- quite intelligible for all practical pur- 
Divisional Magistrate to see vrhether or poses and I think that, in the present' 
not the accused on 30th November or on oase, it is clear enough that the order! 
Ist December 1931 vrere being tried for trial before the Special Magistrate! 
V7ithin the meaning of that section. did not offend against that section. This] 

It appears to me to be reasonably clear objection therefore to jurisdiction must 
vhat the position was. The accused had be overruled. 

been arrested and they were being de- Another technical point upon which 
tained in hajat and it appears that orders it was contended that the trial itself 
had been made allowing them bail, if was bad is this : It is said that 
they could find bail. They had not, in P. W. 18 after arguments had corn- 
fact, it appears, been released on bail, menoed was recalled on 10th March and 
On 11th November, the Assistant Magia- some questions were put to him about a 
trate not the Subdivisional Officer com- plan and Mr. Talukdar contends that 
plained that no materials had yet been being so all the accused should have 
placed before him to enable him to see been questioned again under S. 342, 
whether cognizance could be taken and Criminal P. 0. All these people were 
he directed the case to be put up on tho. being defended and this took place at a’ 
14th; nothing had been done and the time when arguments were going on by 
Subdivisional Officer ordered the police their pleaders. It is clear enough that, 
to make a report. On the 24th, for the if they wanted to call further evidence, 
first time, a charge sheet was received the pleaders for the defence would have 
against all the seven accused. It ap- had a right to have it if they had asked 
pears that it charged them under the for it. It is equally clear that no such 
Arms Act. The charge sheet being re- suggestion was made at the time. In 
ceived the c^der simply was * put up these circumstances, I am not going to 
tomorrow. On the 25th there was an hold that the fact that the formalities! 
order about bail the accused may all be were not gone through asking these ac- 
released on bail of Rs, 1,000 each to ap- oused persons some questions under 
pear on 9tb December 1931, police to 8, 842, Criminal P, 0., vitiates the trial, 
send witnesses in batches.” As a matter Upon the questions on the merits it 
or fact, on 9th December, the prosecution is necessary, first of all, to consider whe- 
was not ready and various adjournments ther the police evidence of the search 
were taken until on 2Qd Februalry 1932 and the articles found in the search is 
it was directed that the ^ case would be to be believed. (After discussing this 
taken up by the ^ Additional District evidence and holding that the police 
Magistrate as Special Magistrate. The evidence is to be relied on, the judgment 
date of the Looal Government’s direction proceeded.) It being taken therefore 
actually 6th January that J;he police evidence is to be relied 
1932. We have to see therefore whether on, we have then to see whether there is 
[on 1st December 1981 these people were, any answer to the prosecution case that 
m the words of S. 34 of the Ordinance, these people collected at this spot and 
being before any Court. In my all in this hut in the middle of the 
opinion it is reasonably clear that they night or very early in the morning for 
^were.TOti The charge sheet liad been some purpose oonnected with the pos- 
, sent iff and the Magistrate had direobed session and manufacture of arms and 
^e trial to begin on 9th December 1931. explosive substances. In my judgment, 
amount of metaphysical disputation there is no resisting the conclusion that 
my judgment, the presence of these people in that hut 
^ argument.- At the time is connected with the articles to which 
the Magistrate on 25th November 1931 I have referred. In my judgment, prime 
it does not appear that facie all these persons are confronted 
■ complaint before him dr any with a strong prima fabie case and have 

to be examined and been taken red-handed ^ as conspirators 
** prosecuttoh witness offending against tbi Explosive Sub- 
be%^mim. He took no steps Such as stances Act. * It is nccmsSary hoWeycr to 
He mejfely ar- enamiiie tlm etldisfieb 
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these aoenaed separately and toAe^-whe- person >eho was respMsiblA fciV ilis . 
ther upon the whole ol the evidenea people naing Hs prewi&i -linf: 
afieeting him his oonviotion can he pose; he was fonnd niUh a levol^rSr w 
maintamed. 1 may say at once that in his hand and trying to 
itny judgment it is not possible to agree the same time when tbe other Ptwiflnii- 
with the Special Magistrate in convict- were trying to get rid of t^ othss arii. ' 
wg any of these persons under S. 411, cles. So far as his case isOohcehiW» 
Fenal God,e. The theft of this revolver the Magistrate has ^en blni' 's«f!«i 
jwas not at all recent and it does not years under S. 30, Arms Act, and that 
seem to me that the mere fact of posses- conviction and sentence most '‘‘stand. 
Sion even if the possession of the re- The conviction under 8, 4ll, Penal 
volver was brought homo to thoxn all Ood6, on him must bo BOt aoido, ' TdO' 
would be enough to show that they not understand how a person pan be con- 
knew that the revolver had been stolen, vioted both under Ss. 20 and 19 <f), 
After all, people who are engaged in col- Arms Act, in respect of the stuae. rerol- 
iecting arms and explosive Bubstances ver. Soi separate convictions under 
iare not very much concerned whether S. 19 (f) may be eliminated, He has! 
the revolver had been smuggled or been given five years under 8. 5, Bxplo- 
stolen, ^ I do not 'think myself that the aive Substances Act, and he has been 
conviction under S. 411, Penal Code, is given seven years on the conspiracy 
ood on this evidence against anybody, charge. Save as already mefatioiied 
If the question were only as to the re- these convictions and sentences must* 
volver and there was no other question, stand and his appeal must be dismissedv 
there too, while the case of Dharani The next person is Bailaja Banjana 
would be clear not only under S. 19 (f), Bhattaoharjya, one of the appellants in 
but also under S. 20, Arms Act, there Appeal No. 261. He has* been found 
might be a good deal to say as against guilty and given two years" rigorous im- 
the other accused. Assuming that Dha- prisonment under S. 411, Penal Code, 
rani had collected a number of people to That must be set aside. He has also 
manufacture bomba, he might still have been given two years under S. 19 (f), 
a revolver in his own house with which Arms Act. That may also be set aside, 
the other people had nothing to do. I am He has farther been given four years 
not therefore satisfied that as regards under S. 5, Explosive Substances Aot, 
the appellants other than Dharani pos- and 4j years on the conspiracy charge, 
session of the revolver or conspiracy to In this case, we have to examine whe- 
poaseas it has properly and Bufficiently ther the evidence is good and sufiicient 
been brought home to them. In the against him to show that he committed 
case of Dharani however the otTence is an offence under the Explosive Sub- 
clear and plain that he was possessing stances Act, and took any part in the con- 
it and that he was concealing it from spiracy. (After discussing the evidence 
the police is also clear, qu fchjs holding it as not being proved 

We have therefore to consider - the beyond doubt, the judgment proceeded), 
evidence from the point of view of each I think that bis conviction ought to bo 
accused to see whether there is a suffi- set aside and that he should be acquit- 
cient case of conspiracy in connexion ted. (After considering the case of the 
with •the preparation of bombs' and, other accused, (he judgment concluded.) 
if there is, there is to my mind, no reo" In the result therefore the appeals of 
sonable difficulty or question about the Sailaja and Manindra are allowed and 
Beotenoes tbaii have been pasaed by tbs tbo appeals ol the other appellants . axe 
learned Magistrate. Golleotion of people diamiseed as indicated above, 
for manafacturing bombs deserves the Costello, J. — I agree, 

sentence which the Special Magistrate k.S. h Order acooirdingiy. 

has awarded. Tbs same is 'tirae'' with 

regard to the other conspirators for they , . - 

were actively participating in the oon- 

spiraoy and caught red-handed. la the — 

case of Dharani, I do not think that 

there U any delaeoa whatsoever. Hit ie 

tne.pereoo whose, hint it wa»; i^e ' , 
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Davii Hewlei and Co, — Appellants. 

V. 

.Bwipuror— Opposite Party. 

' Criminal Appeal No. 247 of 1933, De- 
cided on 7th June 1933. 

CalcutU Muncipal Act (3 of 1923), St. 406, 
407 and 488 — Potattium nitrate tupplied 
by accuted firm lor tedium citrate — Accused 
held guilty under S. 406 read with S. 488. 

The accused firm of Chemists and Diuggists 
sold potassium nitrate instead of sodium citrate 
when sodium citrate was wanted: 

Held : that the accused was guilty under 
8. 406 read with 8. 488, that the oSence was of 
a serioud nature and that a fine of Bs. 450 was 
not at all excessive : A, /. B. 1928 Cal. 820, not 
Foil, [p 598 0 1, P 699 C 2] . 

Jitendra Chandra Banerjee — for Ap- 
pellants. 

Satindra Nath Mukerjee — for the . 
Crown. 

Judgment, — This appeal arises out of 
ft conviction under S. 406 read with 
8. 498 , Calcutta Municipal Act. Thera 
is some question as to whether the con- 
viction was under S. 407, read with 
S. 488 ; but it is not necessary at this 
moment to refer to that question be- 
cause it will be dealt with later. 

The facta giving rise to this prosecu- 
tion, shortly stated, are as follows : The 
ftocused firm carry on business as Che- 
mists and Druggists. An employee of 
the Corporation of Calcutta went on 2nd 
November *1932 to the shop of the ac- 
onsed firm and asked to be supplied 
with a certain quantity of sodium citrate. 
Instead of sodium citrate being sup- 
plied to the Corporation employee potas- 
sium nitrate in which there was some 
sodium ohloride was supplied. The 
article sold was found on analysis to 
contain potassium nitrate and also a 
little of sodium chloride. It is common 
knowledge that potassium nitrate with 
Sodium ohloride thrown is something 
very different from sodium « citrate. 
Sodiuoftfoitrate is an inoffensive article 
and it often prescribed by medical prac- 
titioners. The sale fcook place on 2nd 
November 1932, and it appears that on 
Ist Jai^ty 1988, the approval of the 
Chief ]iixeeutive Officer to the institu- 
tion of a case for the sale of potassium 
nitrate in the place of sodium citrate 
wes: asked for. The Chief Executive 
Officer having sanctioned the prbliecu- 
. tion as appears from his facsitnito eig« 
Uature on the application. for suihiuenfi^ 


the ijLecessary application for summone 
was made before an Honorary Magis- 
trate in thp Oosaipore-Ohitpore arep 
within whose jurisdiction apparently 
the shop of the accused firm was situate. 
That the application for summons was * 
made on 17th January 1933, has been 
found to be correct by us after an exa- 
mination on the application for summons 
with the original register of summonses 
which has been produced before us. The 
numbers mentioned on the application 
for summons, namely, F. 1272 and L. 
Begiater No. 8381, are mentioned in the 
register of summonses and there cannot 
by any doubt whatsoever that that is so. 
We are making a reference to the dates 
because an ingenious argument has been 
advanced before us that the prosecution 
was belated and was barred under S. 534 
Calcutta Municipal Act. 

It was suggested that the application 
for summons was not made till 4th Fe- 
bruary 1933, which was beyond three 
months from the date of the sale of the 
article in question, namely, 2nd Novem- 
ber 1932. The facts sot out above and 
the dates referred to above constitute a 
sufficient refutation of the contention 
that the prosecution was barred and 
nothing further need be said on that 
point. Be that as it may, it appears 
that an application was made for an 
adjournment of the hearing of the case 
on 4th March 1933, and it appears that 
the case was adjourned to 18th March 
1933 ; but long before that the Corpora- 
tion or its representatives made an ap- 
plication praying that the case might 
be treated as one under S. 406 read with 
S. 488 and not under S. 407 read with 
S. 48^. The application was in writing 
and is on the record and it appears that 
that the Magistrate for good and valid 
reasons granted the necessary permis- 
sion for the correction of the number of 
the section under whioh the prosecution 
was to be had. At any rate, we are satis- 
fied that the accused firm were not in 
any way prejudiced by reason of the 
correction being allowed by the Ma- 
gistrate. 

But the learned advocate who has 
argued this appeal on behalf of the ac- 
cused firm, not content with«one ingeni- 
ous argument based oti the question of 
limitation,, has advanced . a. .second jin- 
gepious argument and it ls. thie^ the 

odtreotion Over 
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gistratQ waaiiob enough and tbab a eeal 
HvBS required in order that the oorteo- 
tipn itself might derive some validity 
in the oiroumstancea stated. A mere 
mention of this argument is sufficient to 
‘induce the Court to negative it sum- 
marily and we Dccordingly do so. The 
third point, that has been taken is that 
there was ho admission before the Ma- 
gistrate by anybody on behalf of the 
accused firm of having committed the 
present offence. It is said that on 18th 
February 1933, there was a previous 
offence for which the accused firm were 
convicted under S. 406 read with S. 488, 
Calcutta Municipal Act, but on 18th 
March there was no admission that the 
accused firm were guilty of having com- 
mitted the present offence. In support 
of that contention a worthless affidavit 


understand what 
he was selliqg, , and (hat 
amount of the fine ahoizld 
as much as was infllpted oh ISth 
1933, namely Bs., 450, but should have 
been a lenient one. The offenea' Is.ot a 
very serious nature and,. in our opioioh, 
no oircumstances have been shown why 
a view lenient to the aoouaed should be 
taken on the present occasion. ^ 

A furthet point was taken that as it 
was a case of oompulsory sale there was 
no offence committed under B. 406 read 
with S. 488 ; and, in support of that 
contention, . the case repotted in 
Kumar v. Corporation of Calcutta (ll 
has been cited which related to the sale 
of a quantity of ghee. The only obser- 
vation that we need made is that, we do 
not consider ourselves bound in the oir« 


has been put in by somebody on behalf 
of the accused firm ; but it is significant 
that if as a matter of fact there was no 
admission of having been guilty of the 
present offence on IHth March 1933, 
the learned advocate for the accused 
firm has not been at all able to explain 
why it should have been recorded by 
the Magistrate that the accused had not 
only admitted the commission of the 
present offence but had also prayed for 
mercy. It is said that the person who 
was in attendance on behalf of the ac- 
cused firm on ISth March 1933 before 
the Magistrate might have prayed for 
mercy. If the accused firm's representa- 
tive might have prayed for mercy, as it 
is now represented before us, we can 
take it as being absolutely certain that 
the accused's representative did pray 
for mercy and offer no defence whatso- 
ever. 

The fourth point that has bean taken 
is that the conviction should have been 
under S. 407 (2) read with 8. 488 and 
not under S. 406 read with S. 488. If 
however the argument that the proseou- 
tion were in order in having tho case 
under S. 406 read with S. 488 be found 
to be correct, then there is absolutely 
no sense or substance in the last men- 
tioned contention that the oonviction 
•should have been under S. 407 (2) read, 
with 8. 488. The last argument must 
also be negatived in our opinion., The 
fifth argument that has been advanced 
is that the sale was not by the proprie- 
tor of the firm who was bed -ridden and . 
ill but by a menial servant, who di^/tiot 


cumstanoes of this particular ease by 
the authority cited and that we are not 
prepared to follow the same.. All the 
points taken by Mr. JBanerjee for the 
accused firm fail. The result is that 
this appeal must stand dismissed. The 
fine, if not realized, will now forthwith 
be realized. 

K.s. Appeal dismimd. 

1. a1[ R 1928 Oal 3a0=m Fo 189. 
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Panckridge and Pamerson, JJ. 
Arman Ulla and others — Petitioners. 

V. 

/at “Opposite Party. 

Criminal Bevn. Petn. No. 475 of 1933', 
Decided on 30th November 1933,' 

Penal Code (1860), S. 215— * Screening or 
attempting to acreen ie not ingredient of 
offence— Proviso is exception to general 
rule and burden of proving that case comjSi 
within it is on defence. 

To bring a case within the purview of B. 216, 
it is enough to prove that the money was de- 
manded and paid for helping the person to re- 
cover the property of which he has been deprived 
by means of a punishable offence. Screening or 
attempting to screen offender is not a further 
necessary Ingredient. The proviso is clearly 
an exception to the general rule, and once the 
elements of offence under S. 216 are established 
by evidence, the onus of proving that the pewn 
charged is entitled to the benefit of the Asdep- 
tion is on defence. [PfW'Cl] 

Sham* Protanna Deb—tov ' 

Patterson, /.—The peiiiionwrtF' 
been convicted tinder S. Sid, X. PtO., on 
the allegation that they tbgetbwr with, 
two other persons.- '(one of Wbcm Was • 
. oonylcted elong with them- bat has i)ot 
joiasd. applijeation}, vealiisd a * 
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sum of Bs. 31 in three instalments from 
the complaint for helping him to re- 
cover a boat which had been stolen from 
his ghat. Both the Courts below found 
that the complainant's boat had in fact 
'been stolen and the oircumstanoes under 
which the boat disappeared from the 
ghat clearly point to this conclusion. 
As regards the taking of the moneyi it 
appears that one Mosrabulla, who was 
convicted -along with the petitioners and 
whose appeal was also dismissed, was 
the prime mover in the affair, or at any 
rate the spokesman of the other persons 
concerned in the affair. Both the Courts 
below found that the complainant had 
in fact paid the money to Mosrab as al- 
leged by him, the former. They have 
found that the first and last instalments 
of the money were paid in the prese'hce 
of the petitioners and that the petibion- 
ers were well aware of the purpose for 
which the money was paid and were in 
fact in conspiracy with one another and 
the other accused Mosrabulla. It is 
clear that the money was demanded and 
paid on account of helping of the com- 
plainant to recover his stolen boat, and 
both the Courts below have arrived at a 
finding to this effect. 

The*finding8 referred to above clearly 
bring the case within the purview of 
S. 2^5, and are based on evidence which 
although mainly circumstantial in char- 
acter is sufficient to justify those find- 
ings. It has been suggested on behalf 
of the petitioners that the prosecution 
should have been farther called upon to 
prove that the petitioners had screened 
or attempted to screen the persons con- 
jcerned in the theft of the boat from 
[legal punishment. But' these oonsidera- 
tions are only applicable in a case under 
S. 218, 1. P. C., and have no bearing on 
a case under S. 215 of that Code. S. 215 
does indeed contain a saving clause to 
the effect that a person takingn a gratifi- 
cation of the nature mentioned in that 
'section shaU not be punished if he uses 
all means ^i& his power to cause the 
joffender to be apprehended and convicted 
of the offence;, but this is clearly an ex- 
ceptioB to the generality. Once the ele- 
ments of en offence under S.. 215 have 
been established by evidence the onus of 
proving that the person charged is en- 
title^ the benefit of the exeeption 
referred to above is on the defence, and 
‘in the present cy|M;hO , dej^hee was 
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sought4o be raised or established. In 
our opinion, the matter is concluded by 
the concurrent findings of fact arrived 
by the Courts below and the Buie must 
therefore be discharged. The petitioners^ 
who are on bail must surrender to their* 
bail and serve out the remainder of their 
Bentences. 

Panckridge, J, — I agree. 

V.B./R.K. Buie discharged. 
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Lort-Williams and McNair, JJ. 

Bhuhan Bijay Singh — Accused — Peti- 
tioner. 

V. 

Emperoi — Opposite Party. 

Criminal Revn. Petn. No. 1G8 of 1933, 
Decided on 14th Juno 1933. 

Criminal Trial — Prosecution is not under 
obligation to call all relevant evidence and 
presumption under S. 114, Illus. (g), Evi- 
dence Act, need not be raised simply because 
prosecution does not call certain witnesses — 
Evidence Act (1872), S. 114, Illus. (g). 

Before the prosecution launches any case, they 
ought to be satisfied of the truth of the case 
which they are going to place before the Court. 
Consequently, it is absurd to expect the prosecu- 
tion to call witnesses who will speak against that 
case. If the prosecution find that a imrnhor of 
those who are present will not support tho prose- 
cution case, they must make up their minds 
whether they are truthful witnesses or not. If 
they come to the conclusion that they are truth- 
ful witnesses, they ought to withdraw the prose- 
cution forthwith. If, on the other hand, they, 
como to the conclusion that they arc not truthful 
witnesses, there is no obligation for tho prosecu- 
tion to call them. Practically speaking, there- 
fore, the pro.secution ought to call those wit- 
nesses who, they think, will support the ]»roiiecu- 
tion case and no others. If the witnesses wha 
are prepared to speak against that case are res- 
pectable witnesses who ought to be believed, then 
the prosecution ought to withdraw the case. It 
is quite useless to pursue a case and then call a 
whole series of witnesses who are going to speak 
against it. On tho other hand, if the defence 
comes to the conclusion that the witnesses are. 
witnesses of truth who ought to have been called, 
then it is the duty of the defence to call them. 
Hence simply because the prpsecation does not 
call certain witnesses, the Court need not raise 
the presumption under S. 114, Ulus, (g) when 
the absence of the witnesses is explained properly. 

tP 602 C 3] 

Puqh and Shyama Prasanna Dev — for 
Petitioner. 

Anil Chandra Boy CkoudJiury — for.the 
Crown. 

Lort-Williams, 7.— The petitioner in 
this case held certain e^cciee licensee in 
Moran near Dibtqgarh and, aeoording 
to hie petition, need to thn 
ol the Exoine 
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Sadar Circle in detecting exeise cases 
for a number of years. On the morning 
fi 24th July 1932, the petitioner was 
out. with Mr. Baruah, a regular Excise 
Inspector of Dibrugarh, detecting certain 
illicit distillation cases in a Nepali 
village and returned to his shop at 
Moran at, 12-30 p. m. At about 2 p. m. 
he went to see Mr, Baruah again, in the 
Moran Inspection Bungalow, about 500 
yards away from his shop, and remained 
talking with him about the Nepali vil- 
lage case until 5 p. m., when a police 
constable from the officer in charge of 
the Moran Police Station asked him to 
go and see him at his shop. The peti- 
tioner went there and heard that there 
had been an occurrence during his ab- 
sence between his servants and the 
Excise Officor who had attempted to test 
the liquor in the shop. The servants 
had protested at this being done in the 
absence of their master. The prosecu- 
tion, on the other hand, say that one 
Suresh Chandra Das Gupta who was a 
special Excise Inspector lodged an in- 
formation in the Moran Police Station 
stating that at 3-30 p. m. (or 4-21 p. m. 
Dibrugarh local time) of the same day, 
when he was examining a bottle of 
country spirit in the petitioner's shop in 
the presence of Shah Jalal and Tulsi, 
constable, the petitioner interfered with 
the examination by spilling the contents 
of a glass and snatching away the bottle 
and aiming a blow with the bottU at 
the petitioner which was prevented by 
his peons. 

The petitioner and his men attacked 
the .Special Excise Inspector as well as 
the Special Sub-Inspector of Excise, 
Moulvi Abdul Majid, and three peons 
and a party which accompanied him to 
the shop consisting of Jibeswar Gogol 
and others and pushed them all out of 
the shop and the compound with the 
result that he had to leave behind him 
the articles which ho used for the pur- 
pose of testing liquor. As a consequence 
of this information, the petitioner and 
Moroi Singh and Sewjod Singh who, the 
petitioner says, were respectively a co- 
lessee and an agent, were placed upon 
their trial under S. 853, I. F. 0., before 
Mr, MacDonald, the Assistant Oommis- 
sioner at Dibrugarh. This Buie was 
Issued on the grounds that the Courts 
below were wrong in not giving tbe de* 
fence the. J^neClt of the pretaniptlpo 


under S. 114 (g), Bvidenoe^ 

secondly, that the 

to have secured the attendant^ 

Baruah and they were wrong in iSisp^ ^ 
ing at the case without examining hiih.. 
Mr. Pugh on behalf of the petitioner hee 
not laid much stress on the seicdad 
ground and it is, therefore, nnneeetthty. 
for me to say much about it. There 
no question that it is the duty /of the 
Magistrate to secure the attendance d{= 
the witnesses for the defence. But ini 
this case it appears that the Magistrate 
issued three summonses against Mr. 
Baruah who did not appear. No appli* 
cation was made by those who appeared 
for the defence that a warrant should 
issue against him, and in the absence o£ 
such an application there was no fur- 
ther obligation upon the Magistrate. 
Further, the Deputy Commissioner in. 
his letter of explanation has stated that^' 
the paragraphs in the petition which 
refer to this point-ara false. He says 
that Mr. Baruah was cited as a defence 
witness and that he could have been 
examined by the defence if they bad 
wished until 2ath August 1932, the day 
after the close of the prosecution, and 
before he went on transfer to another 
place. 

It is clear from his explanation thab 
the Bummonses could not be served owing 
to the fact that the accused was late in 
filing process. Mr. Baruah, was, in fact,, 
present in Court on 22nd Ootober 1932; 
yet the defence did not oall him or > 
examine him. Nor did they ask for any 
adjournment on that date in order to 
examine him, nor did they point oat 
the necessity that he should be exam- 
ined or that the Magistrate ought- 
to examine him in order to meet 
the ends of justice. In fact, we think 
that the statement of the Deputy Com- 
missioner is justified, that it was the 
defence who withheld the evidence 
of Hr. Baruah. Bearing in mind the fact 
of the close relationship existing between 
the petitioner and Mr, Baruah, the local 
Excise Inspector, and the faot that ,a. 
Special Excise Officer had been brought 
from another district for tbe.purpese of 
detecting breaches of the law^lHhd^Vthe 
(act that this officer h^d- hfo^^ a^ 
criminal charge against fietitioner,. 
we are not altogether eq^pf'ised that 
Mn Baruah was not for . the .de-- 
fenee* Criticism, hae beeit made of thd , 
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judgment of the Assistant Commissioner 
Mr. MacDonald. 1 need not deal with 
this matter because, in our opinion, the 
learned Sessions Judge, Mr. Lethbridge, 
has very fairly pointed out both the 
•defects and the virtues of this judgment. 

As ha says, in most respects it is an 
•extremely good judgment being based 
upon sound common sense and dealing, 
as it does, with the facts in a practical 
and concise way. On the other hand, 
it is defective in form, because it does 
not set out either the case for the prose- 
cution or the defence; nor does it deal 
particularly with the evidence adduced 
•on either side. Consequently, it is 
practically impossible for this Court to 
deal with the case without referring to 
the evidence. This in itself shows that 
the form of the judgment is defective. » 

On the other hand, we hope that the 
remarks of the learned Sessions Judge 
will not discourage the Assistant Oom- 
•missioner, because it is a pleasure to find 
a case dealt with in a concise and 
practical way and upon a foundation of 
sound common sense, rather than by 
adhering to the somewhat worn out con- 
ventions according to which many of the 
judgments of the inferior Courts are 
framed. The only criticism we make of 
Mr. Lethbridge’s criticism of this judg- 
ment is that he suggests that the Assis- 
tant Commissioner should adhere to these 
well known conventions, and that he 
should oast his judgments in the conven- 
tional sequence besides following strictly 
the provisions of S. 367, Criminal F. C. 
We agree that every judgment should 
follow some sequence in order to be in- 
telligible. But we trust that the learned 
Sessions Judge does not mean that judg- 
mants ought to be prefaced with what 
has been described in many judgments 
of this Court as the * customary ritual,” 
which precedes so many judgments which 
come before us, and which is nl little 
use to anybody except to waste our time 
or, if incl|Eded in a charge, to confuse the 
jury. 

The main contention of the learned 
counsel for the petitioner is that a num- 
ber of witnesses whd were included in 
the Ejahar by the prosecution were not 
called and that no sufficient' explanation 
ihae been given for their absence. There- 
Ifore be says that as it is the duty of the 
proseoution to caU all relevant evidence 
find all withessee except those wi^m the 
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prosecution believe to be untruthful, the 
Court ought to draw the presumption 
under S. 114^(g), Evidence Act. We do| 
not consider this to be a correct state- 
ment of the law. S. 114(g) provides that 
in such circumstances, the Court or a| 
jury may draw such a presumption. 
Where the Code says '*may” it is not| 
proper to use the word “must.” No] 
number of decisions as to what the 
prosecution ought to do can alter the 
fact that a discretion is given to the 
Court. It cannot be said that because 
certain witnesses have not been called, 
the Judge is not exercising his discretion 
judicially because he refuses to draw 
the presumption. 

The learned Magistrate in this case 
very carefully considered the facts and 
circumstances and refused to draw the 
presumption, because he thought there 
was a good explanation of the absence of 
the witnesses. A good deal of confusion 
seems to us to be caused from time to 
time about the suggested obligation on 
the part of the prosecution to call all 
relevant evidence. Before the prosecu- 
tion launches any case, they ought to be 
satisfied of the truth of tho case which 
they are going to place before tho Court 
Consequently, it is absurd to expect the 
prosecution to call witnesses who will! 
speak against that case, if tho prosocu-j 
tioQ find that a number of those who are 
present will not support the prosecution 
case, they must mako up their minds 
whether they are truthful witnesses or 
not. If they come to the conclusion 
that they are truthful witnesses, they 
ought to withdraw tho prosecution forth, 
with.. If, on the other hand, they come] 
totheconolusion that they are not truth, 
ful witnesses, there is no obligation for 
the prosecution to call them. Practi- 
cally speaking therefore the prosecution 
ought to call those witnesses who, they 
think, will support the proseoution case 
and no others. If the witnesses who are! 
prepared to speak against that case are 
respectable witnesses who ought to be 
believed, then the proseoution ought to 
withdraw the case. It is quite useless: 
to pursue a case and then oall a whole] 
series of witneases who are going to speak 
against it. On the other hand, if the 
defence comes to the ppnoluslon that the 
witnesses are witnesses pi truth trho 
ought to have been oaUed« then ik is the 
doty of the , • 
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In this case it is suggested 
Sneoial Bub-Exoise Officer and aom 
pSJns were present and could ^eve spoken 
g this assault and have n.^ b«“ 

The reason given by tt® Deputy Oo^ 

• missioner is that one Mobarak between 

to ..toll look pito. 

the prosecution did not call *V“u.-.„ge 
other witnesses were not called . 
they were Irionds of bis, and came 
the same village, 

did not consider them to bo witnesses 
of truth. Abdul Majid, the Speo»el Su ^ 
Inspector of Excise, was away at Non 
Lakhimpore during the trial and was 
not examined as a prosecution w'tnes 
because his attendance coul no 
tained without a groat deal of incon 
vonienco and expense to Jovermnou^ 
Moreover in view o( the fact th 
could say \vould npt of m ^ 
than the statement a 

u„ Gnpf, Ihkt 

Judge «..e jk'tif'ea I" w '^e 

which they came and that tliey 
right in refusing to draw any P'J" 

sumption against the case for 
cJSL. On the whole we J'*’; 

Mr. MacDonald that there 
no conceivable reason why ■ . 

Officer should havo brought a oaseof tb 
kind against the accused j „ 

true, and wo see 110 reason to luterfe 
with the conviction. , 

We do not understand however w y 
thelearned Magistrate thought it neoes- 

sary to inflict ‘ if as a 

month upon the appellant “ J 

fine of Rs. 200. If be thought it neoe 

narw tn iufliot imprisonment at all, « 

ought to have been a Jg*' ’^fhere 

to have been in anyway effeotke^There 

is not much sense in son^ding 

fail for one month who has not , IMSU in 
iftU hsfore We think therefore that we 

of imprisonniant and a-T nf 

fine of Bs 800 in 

Es. 200 inflicted by the Mgismw^ 

«“K°SM to ttl***”'* 


impritonmehfc to* 

weeks in all. The 

main on the same bsAl. M 

pending further orders by the,,8e«ts^'^;. 

Se either to pay the fine or to 

render to hie bail. 

MeNair, J.-l agree. . 

AiiD. 
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Bamkin, O.J. AMD Appel. , 

Tarapada Miira and otkeri— Appel- 
lants. 

gsrfd'rw Ap£i. N». 

llS Tnd 1124 of 1932, 

January 1933, against orders of Ohi 

Presidency Magistrate ^ll^SSS'uT «d 
120-B— Charge uador both h*. »»* »« ,. 
ia not wrong. n,. . Aiinlioatlon to havo 

It may or it *“y buUheie can bo no ,■ 

S. 117 as well as S. 120 ». ^ and 

objeotion to charge under both ^ 21 

120*3. a /n j liAfifVl St S0eand‘120“B 

(b) P»"*' »• j“*»‘** I'*?'* 

—Introduction of b. «» “ ^ j | p, C. 

trial when juitifiod .Utefl 

(1898), S. 239. .,™taa ^ith rovolutionary 
Where a person w aiwtw w«n ^ aijfecent 
leaflets t another w a^‘“ * same kind, 

proof necoeearyetet^- itt, pot 

In order to theoiv U one theory 

enough that the P*?**®. j It bas got to he 

which would explain the iaote. » s ^ 

shown that it “ tl** Nor 

reasonable sense le compatibl^^w 

can a person be connoted 606 0 ll 

own story is false, Wirod Saw* 

TkJSk clto- 

Sa M NMW-lor Appd- 

“ W..dl.r .«a A.ii «« 

IS ^s"bSr'!:u It. ag; 
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coming out of Sitaram Ohose Street and 
entering Amherst Street. They were 
seen by two constables and Abani was 
seen carrying with him a brown paper 
parcel. . We have been shown the parcel; 
if is not a very large parcel but one of 
a cylindrical shape. The constables 
challenged these two people and they 
said that they were on their way to 
Sealdah to catch a train to Khulna. 
The aoouBed Abani was asked what was 
in the parcel and he said there were 
warm clothes. The constables felt the 
bundle and proceeded to open it and 
they found a quantity of revolutionary 
Icjaflets which have been described quite 
correctly by the Magistrate as leaflets 
inciting all and sundry to indiscriminate 
assassination. There was an envelope 
found on Abani by the constables which ^ 
shows that Abani was a person who had 
been entrusted with the duty of dissemi- 
nating these leaflets and that they 
were to be published broadcast on the 
night of the I6th all over Bengal. These 
people were taken to the thana and 
there another letter was found upon 
Abani but nothing incriminating was 
found upon Ashoke. The place where 
they were found was about the junction 
oE Sitaram Ghoae Street and Amherst 
Street and it is now clear enough on the 
admission of both these accused and the 
other accused Tarapada that these two 
people had spent the night at a place 
called 61 Sitaram Ghose Street where 
Tarapada had for some months been 
living. There is definite evidence of 
that and, in particular, there is evidence 
that Ashoke had a meal on the previous 
night with Tarapada at that place. 

It is not disputed on behalf of the 
prosecution that there is a train for 
Khulna at about 5 o'clock in the morn, 
ing and from the letter found on Abani 
it would seem clear enough — and this is 
the prosecntion case'— that these people 
were gajng to Khulna and probably also 
to Jessore. ^ far as Abani is concerned 
that is reasonably plain. The Ghief 
Presidency Magistrate convicted Abani 
and there is no appeal by Abani before 
us. Be was caught red handed. The 
Chief Presidency Magistrate also con- 
victed Ashoke and Tarapada and the 
question is whether there is evidence 
against those two sufiBoient to bring 
home to them the offence of which' they 
%ave been conv|eted/ The offence of 


which Tarapada is convicted — ^and the 
same is true of Ashoke — is an offence 
under S. 506 read with Ss. 117 ax^ 
120.B, I. F. G., that is to say, conspiracy 
to instigate the public to commit crimi. 
nal intimidation. 1 see no reason to* 
take any exception to the form of the; 
oharge. It may or may not be a dupli-j 
cation to have S. 117 as well as S. 120.B; 
but in view of certain arguments and 
decisions it was thought safer to put it 
in that form. There can be no objeo- 
tioD, in my judgment, to that. It was| 
said as regards the accused Nirmal that 
the charge under S. 120.B was perhaps 
introduced merely in order to enable ‘ 
him to be tried with the other people. 
It would be seen, when I come to deal 
with this accused, that he was convicted 
of publishing these very same leaflets 
not in red colour but in white colour. 
I see nothing wrong whatever in S. 120-B 
being introduced if it were necessary to 
justify a joint trial. 

The question however is whether the 
evidence against, in the first place, Tara- 
pada and, in the second place, Ashoko 
is sufficient to justify their conviction. 
I have read very carefully and more 
than once the judgment of the Chief 
Presidency Magistrate and, as regards 
Tarapada, I have the greatest difficulty 
in seeing that there is any tangible evi- 
dence or case against him sufficient to 
justify a finding that he was taking part 
in any way in this project of distribu- 
tion of these revolutionary leafiets. It 
is quite true that Abani who bad theso 
leaflets had spent the night at 61, Sita- 
ram Ghose Street; it is quite true that 
that is the mess where Tarapada had for 
Bome'time been living but there is no 
proof at all whether Tarapada was or 
was not a fellow conspirator with Abani 
and the Magistrate's observations as to 
probability, while they may be true, 
undoubtedly are not based upon evidence 
which proves them. It is of course 
quite easy to put the hypothesis that 
61, Sitaram Ohose Street, was the centre 
of an organization though only tempo- 
rarily and that Tarapada was really the 
person who had got these two people to 
come to his house, provided the leaflets 
and arranged everything. That may be 
quite a reasonable suspicion, but there 
is no eyidenoe whatever. In my jadg^ 
meni Tarapada must therefore b,6 ae- 
quitied. Tbo :ea«q; Asbojke ie 
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very different. There the position is 
that he was found at this distinctly 
^rly hour of the morning in company 
with Abani who was carrying the leaf- 
^ lets in a brown paper parcel. When 
* they were challenged they told the con- 
stables that they were going to Sealdah 
to entrain for Khulna. There is no 
reason why Ashoke should not inno- 
cently be going to Khulna; as far as we 
know, he appears to have come from 
Khulna. The question is whether his 
association in these circumstances with 
Abani is sufficient to justify the finding 
that he knew of Abani's mission as re- 
gards the pamphlets and not only knew 
of it but was taking part in it. They 
had spent the night in the same place, 
61 Sitaram Ghose Street. 

It seems that there is a train at this 
hour of the morning for Khulna and I 
suppose people must bo allowed to go to 
the station at that hour of the morning 
to catch it. One cannot help thinking 
that perhaps tlie association is more 
readily explained by the assumption of 
guilty knowledge and intention on the 
part of Aahoke than by the failure to 
make such an assumption. It may even 
be a reasonable view that it is some, 
what more probable than not that 
Ashoke was a follow conspirator with 
Abani. But the question before this 
Court is not that. The question is whe- 
ther it is proved and for that purpose 
we have to remind ourselves that it is 
not enough that the prosecution theory 
is one theory which would explain the 
facts — it has got to be shown that it is 
the only theory which in a reasonable 
'Sense is compatible with the facts. Hav- 
ing very carefully examined the oircum- 
etances of the case, particularly in view 
of the very strong opinion expressed by 
the Magistrate, (I thought it necessary 
to examine it over and over again with 
considerable care.) I have not bean able 
to satisfy myself that there is in this 
case proof that Ashoke was guilty of tak- 
ing part with Abani. The Magistrate 
has proceeded very largely upon what he 
rightly regards as an untrue story ' told 
by Ashoke in his defence. It does not 
appear that at the time Aahoke told any 
untrue story; but at the trial at the 
time of the plea being taken he set up a 
story about having come to Calcutta to 
gat a, eyola repaiired, and how he was . 
ataying the night at No. 61 


Ghose Street «Bd wMmiuelt 

ing Abani to S^idah Station 

the intention of going b 7 trala 

bat merely keeping 'hiin 

Sealdah beoaase Tarapadj^' wae 'to 

do it and asked him to dO it ’insteedi, 'I 

qnite agree with the learned hbtgistrate 

that that etory is a tissneofdntnttheal- 

together. 

The story was set up at the time.^ of. 
the trial in order to make out tbht hO 
was not going from Sealdah by train to 
Khulna in company with Abani. That 
is the manifest purpose of it. The pro- 
seoutiou case, in my judgmenti is quite 
right that he was going from Sealdah to 
Khulna in company with Abani. . The 
learned Chief Presidency ]ldagi8tra.te is 
of opinion that the fact that he set np 
that falsa defence at the trial shows 
that he not only knew the contents of 
this paper parcel, but also that be. waS 
taking part with Abani in the oonspi* 
racy to disseminate these leafiets. I do 
not think so. One has to remember that 
false defences are very common. A per. 
son cannot be oouviotad merely because 
his own story is false. It is quite true 
that on this question of guilty know- 
ledge the conduct of the accused at the 
time may be absolutely of the 'first im. 
portanoe. 

It may provide quite good reason 
for banging a man; his conduct at 
the time on a question of guilty know- 
ledge may in probability and in truth be 
the best evidence in the world. But it 
is a different thing altogether to give a 
false defeuoe later at the trial; and 
merely because that defence is false I do 
not think that we are entitled to infer 
that he was taking part with Abani in 
the conspiracy. It baa to be remem- 
bered that Abani was a conspirator and 
it by no means follows that he would 
be communicating the foot of this con- 
spiracy to all and sundry and to every 
youth of his own age.be met. He might 
quite well put np for the night with 
some young fellows without taking all 
those yonng fellows into confidenoct It. 
would have been a very foolish thing- to 
do in the oironmstanoea in vshioh. hh 
wag. I do not conceal from toyaelf for a 
moment that the ease of Asbbkede very 
saspioious, but I eanpot any tan- 
gible material on. 'whieh think we 
would -be inetified in.npbol^in^hilton^ 
viotiob. Hp fnnet.tberofoM) aegoitiigdi 
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As regards Nirtnal I have no diffionUjr* 
The only question there is whether the 
evidence of the sergeant and another 
witness is to be thrown overboard as a 
tissue of lies bcHoause though they say 
that they saw Nirmal distributing these 
leaflets, chased him and after he had 
tripped over a wire fence managed to 
catch him with the leaflets on him, 
their story is to be disbelieved altoge- 
ther because of what is put down in the 
first information report and in the crime 
sheet. As regards that, the defence is a 
particularly unfavourable specimen of a 
hackneyed and unreasonable argument. 
There is no doubt that he was caught 
red-handed. The result is that Nirmal's 
appeal is dismissed but the appeals of 
Tarapada and Ashoke are allowed 
they must be acquitted and dischargedi' 

Costello, J.— I agree 

v:B./b.K. Order accordingly, 

A. I. R. 1933 Calcutta 606 (1) 

Rabkib, 0. J. AND Ameer Ali, J. 
Abdul Khaleque — Appellant. 

V. 

Empero7 — Opposite Party. 

Criminal Appeal No. 834 of 1932, De- 
cided on 1st February 1933. 

Criminal P. C. (1898). S. 297-Charge of 
rape— No plea of content — Direction that 
age or content of girl need not be contidered 
it misdirection— Penal Code (I860). S. 366. . 

In a charge of rape, merely because the ploa 
of consent has not been taken by the accused, it 
is a misdirection to jury to tell them that they 
need not determine whether she consented or 
not. The judge ought to tell the jury that the 
burden was on the proseoution to prove, in ad- 
dition to the factum of sexual intercourse, that 
tho was below 14 or else that the accused 
committed that act against her wili er without 
her oonfignt. [P 606 C 2] 

Bementa Kumar jDjis— for Appellant;. 
Khundkar'^tat tho Crown. 

Bankin, C. J.— In my opinion this ap- 
peal succeeds* Tho case was that the 
accused caught hold of wd committed 
rape on a girl who, according to the me- 
dfcai' evidence, would appear to have had 
sexual intercourse before. The medical^ 
evidence is somewhat indeterminate and 
the leariaed Judge hin^lf says on the 
question ^bf f thli .Age of the girl, that it' 


T. Emfbbob 193$ 

was in fio way proved that the girl waA 
under 14 years of age, that her age is a 
matter of guess and the view taken by 
the jury at one stage had been that at 
any rate she was not more tban'14 years. 
The learned Judge under the circum- 
stances merely because the accused 
denied the whole story directs the jury 
that because the plea of consent has not| 
been taken by the accused they need 
not determine whether the girl was 
below 14 or above 14 and they need not' 
determine whether she consented or 
not. The learned Judge was entirely 
mistaken in his position. Ho ought to 
have told the jury that the burden was 
on the prosecution to prove, in addition, 
to the factum of sexual intercourse, that 
the girl was below 14 or else that the^ 
accused committed that act against her 
will or without her consent. That be- 
ing the whole gist of the oiTence, unless^ 
there is evidence suHiciontto satisfy the 
jury of the circumstances that the girl 
was not consenting, tho jury were nob 
entitled to convict him at all. It ap. 
pears to me that the charge as given to 
the jury is erroneous on fundamental 
points of law. The man has been given 
5 years’ rigorous imprisonment upon 
that charge. It is not possible for us 
to allow the conviction to stand. 

The appeal is allowed and the convic- 
tioi\ and sentence are set aside and we 
direct that the accused bo retried. He 
may remain on the same bail as before 
subject to any order of the Sessions 
Judge. 

Ameer Ali, /.-^I agree. 

R.K. Appeal allowed* 
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Lort-Williams and McNair, JJ. 
J.E, James — ^Appellant. 

V. 

i?mperor— Opposite Party. 

Criminal (admitted) Appeal No. 73 
of 1933, Decided on 9th June 1933, 
against order of Addl. Presidency Magis- 
trates Calcutta. 

Penal Cede (1860), 6. 193 Pivoriee pro- 
ceedings between huibend aiid wife — Com- 
plaint ef tboft against wife hy husbajid of 
cortafn sum ol teeiieyr*3t*tetaeiitof hfiiVand. 
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in exnmination thal ha got such m<viej ,irom 
certain lady aa loan Examination of , lady 
and sfolatod queition put to her regarding 
iponey among eeveral other queatione^De- 
nial of alleged payment of loan by lady — 
Criminal proceeding! should not be taken 
» against husband merely on answer of this 
isolated question — Criminal P. C. (1898), 
S. 195 (b). 

There waiSi unhappiness and mutual recrimina- 
tion between the husband and wife which re- 
sulted in divorce proceedings. The husband 
some time later lodged a complaint of theft of 
money among some other things against the wife 
and during examination, when as^d as to where 
from ho got the money, stated that he bad 
taken it as a loan from a lady with whom ho 
was living as a paying guest. The lady when 
subsequently examined, was asked several other 
questions and in the course of such examination 
one isolated question was put to her whether she 
bad lent money to the husband. She replied 
that she had not done so as far as she could 
remember. On this the Magistrate came to the 
conclusion that the husband’s statemout was a 
deliberate falsehood and maclo a complaint 
under y. 195 Criminal V, C., for prosecuting the 
husband under S, 193 Penal Code for projury. 

J/el'l ; that the ohargo of projury was a serious 
charge and shouU not be lightly made or based 
upon a more isolated answer as in this case, that 
though the Magistrate had discretion as to whe- 
ther or not he should give the accuse d an op- 
portunity to show caup« as to why a complaint 
should not bo made, still the ^lagistrate ought 
to have given notice to accused so that he might 
have explained the circumstances under which 
be gave his ovideiico and that people are not to 
trapped for purpose of prcsocution for perjury 
but should be prosecuted only after a proper 
examination. [P 008 0 1,2] 

N, Barwdl and Monindra Nath Mu^ 
kherjee—iov Appellant. 

B. J/. Sen — for the Crown, 

Lort^Williavis, J. — This is an* appeal 
agair4St an order of the Additional Pre- 
sidenoy Magistrate of Caloutta summon- 
ing the appellant under S. 193 I. P. G., 
on a complaint made by the Chief Pre- 
sidency Magistrate under S. 195 (b), 
Criminal P. G. The case arises out of 
an unfortunate matrimonial trouble bet- 
ween the appellant and his wife. ^ Ap- 
parently there had been unhappiness 
for some time between them, and mu- 
tual recrimination, which ultimately 
resulted in divorce proceedings insti- 
tuted by her. The appellant went on 
leave in 1931, and when he rettttned to 
Calcutta he stayed with friends, and 
eventually with Mr. Hope Johnson 
whose name was mentioned in the ma- 
trimonial proceedings. This lady’s hus- 
band was dead, and shs used to take In 
paying guests. On 28tb OctoboFS 19S2» 


the sippeltant was mtUjS wHh 4' 
in divorce proceedings.. 



On let December he ld{t .pat{0ti!tta;f^ 
Bandel, and on his ret^niouud 
Mrs. James had entered 
son’s flat in the absence of her and het 
daughter and servants, on the tiighih» 
left Oaloutta. According to the evidence 
of the appellant and Mrs. Hope Johnson 
and others, the flat was found in a state^ 
of disorder, and a gramophone’ and a 
suit ease were missing. The appellant 
also missed a sum of Bs. 410 which he 
had left in an unlocked drawer. The 
appellant reported the matter to the 
police and Mrs. James and *her . lady 
friend who accompanied her to the flat 
wore charged with theft of these artiolea 
and the money. Mrs. James claimed the 
gramophone and the suit oaBe. which 
turned out to be a blouse case worth 
about Bs, 10, presents given to her. by 
her husband. She did not dispute the 
fact that he had paid for them both, 
except that the gramophone which was 
bought on the instalment system, was 
not fully paid up. The learned Magis- 
trate deduced from this fact that it was 
obvious that Mrs. James did not act 
dishonestly. We are not quite sure that 
such a deduction can be made even on 
the evidence as it stands, because it waa 
quite unnecessary to throw the whole 
of the furniture of tht flat into disorder 
in order to possess herself of these ar- 
ticles. However it is perfectly obvioua 
that she was an angry woman, and no 
doubt the appellant was equally angry 
when he informed the police of whafr 
had happened. Probably the Magistrate 
was quite right in treating the case 
against her as trivial one which he 
dismissed. 


But during the examination of the ap- 
pellant be was asked about the Bs. 410 
and where ha got this money from. He 
answered that it was part of a sum of 
Bs. 600 which he had borrowed from 
Mrs. Hope Johnson, to pay his lawyer 
in connexion -with the divorce prooegd- 
ings which were the going .WBep 
Mrs. Hope Johnson came intd«Hb€i;bpx 
to be CTOBS^axamined she having bben 
absent whan the appallant made hie 
statement about the loan, she ms asked 
a number of question abont the cajr* and 
the taxi, apd the time vrhen. thaAj^pel^ ' 
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Uat returned home, and then without 
further introduction she was asked whe- 
ther she had lent Mr. James Bs. 500. 
She shook her head and said did not 
lend Mr. James Rs. 500. 1 have my own 
BasineBs” and then she paused and said 
^'as far as I can remember.'' The next 
question was whether she had helped 
Mr. James to assault Mrs. James on the 
night of 9th October 1932, -and whether 
there was a double bed in their room 
and other questions. It is clear there- 
fore that question put to her about the 
'4oan was an isolated one, without ex- 
plaining to her what the question was 
directed to, when the loan was made, 
what it was for, or any of the circum- 
etances surrounding it. If she had been 
asked these questions, it might possibly 
be that she would have remembered aa^^ 
sisting him with money which he ur- 
gently required for meeting the demands 
of his lawyers. However the learned 
Magistrate allowed the evidence to be 
left in this incomplete state, and came 
to the conclusion that the appellant's 
statement was a deliberate falsehood. 

He says that Mrs. Hope Johnson, 
who was cross-examined immediately 
after the conclusion of Mr. James' cross- 
examination, was asked whether she had 
lent Bs. 500 to Mr. James. She shook 
her head and said, she **never" lent him 
Bs. 500. She repeated that at least 
twice. Bealising that she had blundered 
and given Mr. James away, she lamely 
added. **A8 far as I can rediember." I 
accept the notes of evidence attached to 
the record and supplied by the learned 
Chief Fresidencey Magistrate as accu- 
rate, and accepting them as such, they 
do not bear out the statements made in 
his judgment. If the learned Magis- 
trate has correctly stated the evidence, 
it is clear that he has exaggerated it in 
bis judgment. The Magistrate says that 
from «thea6 facts, he is satisfied that 
Mrs. Hope Johnson had never lent Mr. 
James the mbney, and that Mr. James 
committed perjury by stating that he 
had left Bs, 410 lib; an unlocked drawer, 
mi that his whnie story was palpably 
tiisid, and that in the interests of jus. 
tfloe he thinks that the appellant should 
beptofU^Med for perjury. 

As I hi^e pointed out, no opportunity 
Hope JoKneon to ex. 


plain her isolated answer, nor was the 
appellant recalled to amplify the evi- 
dence which he had given* It appears^ 
almost as if a trap having been laid ih! 
this way for the appellant, such a trap! 
is not to be used for the purpose of pro^! 
secuting him for perjury. That is not 
the way in which criminal cases ought 
to be instituted. Courts are not esta- 
. blished to set traps and catch peoplej 
out, but, after a proper examination of 
the facts, to decide whether they ought 
to be prosecuted for criminal acts or 
not. ^ A charge of perjury, obviously, is! 
a serious ohafge, and it ought not to be 
.lightly made or based upon a mere iso- 
lated answer, such as this. 

For these reasons, wo think that the 
complaint ought not to have been made.! 
Although the Code gives a Magistrate' 
or a Judge a full discretion as to whe- 
ther or not he shall give the accused an 
opportunity to show cause why a com- 
plaint should not be made against him, 
we think that this was a case in which 
the learned Magistrate ought to have 
given notice to the accused before mak- 
ing the complaint because the accused 
might well have been able to explain 
more fully the circumstances in which 
he gave his evidence, and to satisfy thej 
learned Magistrate that in fact, he bad! 
not made any false statement. We' 
think therefore that in such a case as^ 
this, the discretion of the learned Ma-- 
gistrate was not exercised judicially, 
although in many other cases it may be 
quite unnecessary to give any notice or 
even to make an enquiry. We accord- 
iDglyi allow this appeal and set aside 
the Order of the Additional Presidency 
Magistrate and the complaint and quash 
the proceeding. 

McNair, Jr ■ I agree. 

K.S. Appeal allowed. 
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SurenSra Nath Sarkar^AppellMtB. 
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Poornaihandrft 

dents. 


V. 

Mukherji 


Ohunder (l;), Mirzan Biswas vJ'MiiU, 0}i 
Dwarkanath v. Nobtxf^Sirda/r 
anund v. Shoorendra Ndik (4) ^nd[ 
Madhdb v* Bhoban Mohan (6)» Dweril^*! 
tions given of the ohar'acterjs^fel of 
utbandi holdings are pot quite the satne 
in all these cases and it is blear that the 


Appeals Nos. 2446 to 2448 of 1930, 
Decided on 20th December 1932, against 
appellate decrees of Addl. Sub-Jndge, 
Nadia, D/- 8th July 1930. 

(a) Land Tenurea— Utbandi— Position prior 
to 1928 was precarious. 

Prior to the amendment introduced in 1938 
into the Bengal Tenancy Act, 1885, which has 
Fooured some measure of protection 'to utbandi 
raiyats in the matter of rent and< atatus, their 
position was very precarious unddr the Aot as it 
stood till then. [P 609 G 1] 

(b) Land-Tenures^ Utbandi— General con- 
ception of such holdings enunciated. 

The outstanding general conception of all 
-utbandi holdings seoma to be that tbe land which 
is specified remains the khas khamar land of the 
landlord, and the raiyat is allowed to occupy it 
for a season or for a year, and the raiyat pays 
rent at a given rate for so much of it as he culti- 
vates daring that term; that the landlord is not 
hound to give the land to the same raiyat nor is 
the raiyat bound to Cake it in the next season or 
the next year; that in some places there is a 
custom, under which the raiyat has a sort of 
lien, which entitles him to occupy the lands for 
throe years, if ho elects to do; and that there is 
tin implied agreement that, if, without fresh 
rates being fixed, the raiyat occupies tbe .lands 
for the next season or year, ho would pay at the 
same rate also for the lands he may cultivate dur- 
ing the period of such occupation. [P 609 C 3] 

(c) Land Tenurea— Utbandi— Noinotice ia 
neccfttary — Tenure ii not governed by T. P. 
Act, S. 106. 

For ejectment of an utbandi raiyat no notice 
la necessary. In the absence of any provision as 
regards this matter in the Bengal Tenancy Act the 
.v^eneral law has to be looked to. The tenancy 
cannot be regarded as a lease from year to year 
and S. 106, T. P, Act, therefore, can have no ap- 
plication. Tbe rights of such tenants are in no 
:‘onso higher than those of tenants at will and in 
the absence of any written lease a verbal demand 
for possession ia sulBcient. [P 609 C 2] 

Phanibhushan Ghakrabarti for Pra- 
kashohandra Palcrashi — for Appellants. 

Debendranath Bagohi (Jr,), Mohinu 
mohan BkatioGharya and Neelmani 
Goswami — for BeBpoudent. 

Judgment.^Prior to the amendment 
introduced in 1928 into the Bengal Ten- 
ancy Act, 1885, which has Becured Bome 
measure of protection to utbandi raiyats 
in the matter of rent and status, their 
position was very preoarious under the 
Act as it stood till then. The nature of 
their rights and liabilities have been ex- 
plained in severaL oases amohgst which 
>^eferenoe may be xpado to Kinny v. Inat 
1938 0/77 A 78 


incidents of suoh holdings vary under thq 
influenoe of custom. But the outstand- 
ing general oonpeption of all utbandi! 
lioldings seems to be that the land which 
is specified remains the Khas Ehamar| 
land of the landlord* and tbe raiyat is 
allowed to occupy it for a season or for 
a year, and the raiyat pays rent at a' 
given rate fo;: so much of it as 'he culti- 
vates during that term; that the land 
lord is not bound to give tbe land to thcj 
same raiyat nor is the raiyat bound to 
take it, in the next season of the next 
year; that in some places there is a ens* 
tom under which the raiyat has a sort 
of a lien which entitles him to occupy 
the lands for three years if he" elects to 
do so; and that the^e is an implied 
agreement that if without fresh rates 
being fixed, the raiyat occupies the lands 
for the next season or year he would 
pay at the same rate also for tbe landsj 
he may cultivate during the period of 
such occupation. 

The question to be considered in these 
cases is whether for ejectment of an 
utbandi raiyat notice is necessary, and 
if BO, notice of what character. Utbandi 
raiyats cannot acquire a right of occu- 
pancy until they have held the land for 
12 continuous years [S. 180 (l}J, and 
Ch. 6 of the Aot which deals with non- 
occupancy raiyats is not applicable to 
them [8. 180 (2)]. It is true that the 
Bengal Tenancy Act not having made 
any provision as regards this luatter,, we 
have to look to the general law* Now, 
having regard to the incidents of utbandi 
holdings to which reference has been 
made, it is clear that unless it is other-, 
wise under a special custom that therej 
may be in vogue, the right to occupy 
the land does not enure beyond a parti-j 
cttlar season or a particular year, andj 
therefore an ordinary utbandi tenancy, 
having regard to custom, such as regu- 
lates it ordinarily, cannot be mgard^ 

1, (1664) WU Gap (ActX) 9. 

3, U665) a W B (Aot X) 159^ 

8. 11870) 14 W B 19S. 

4. (18V8) 20 W B 869. 

6. (1690) 17 Oal.m 
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as a lease from year to year. 8. 106, 
It. P. Act, therefore, can have no appli* 
Ication. No exceptional circumstances 
nor any extraordinary custom such as 
has bean referred to above have been 
established in this case. It must there, 
fore be held that under the custom by 
which the tenancies in these cases are 
to be regulated, the tenants remain ten- 
ants only so long as the period of the 
agreement has not run out. but as soon 
as that period expires the tenancy ceases 
and their occupation of the lands de- 
pends entirely on the will of the land- 
lords, and that in that view their rights, 
if any, are in no sense higher than those 
of tenants at will. 

That being the position, and there 
having been no written lease, a verbal 
demand for possession was, in my opi- 
nion, sufficient : Deonandan v Maghti 
It may be pointed out that it has been 
held by this Court that as the settle- 
ment is for a year only no notice is re- 
quired to be given by an utbandi tenant 
to the landlord in abandoning the hold, 
ing: Amrita Lai Mukerjei v. Onidhari 
Ohose (7). Such verhal demand has been 
proved. Another contention has been 
put forward, namely that the decision 
should be revised in view of the result 
of the proceedings taken under S. 160-A 
of the Act, after the institution of the 
suits. This contention cannot be upheld. 
The appeals are dismissed with costs. 

B.K. Appeals d ismissed, 

6. (1907) "Sa" Cal 67=6 0 L J 181=11 0 W N 

226. 

7. (1907) 6 C L J 898=11 OWN 681. 

A. I. R. 1933 Calcutta 610 

Mukbbji, j. 

Arjun Chandra Mandal and others — 
Plaintiffs — Appellants. 

V. 

Trailakya Mani Dassi and others-- 
Defendants — Respondents. 

Appeal No. 2353 of 1930, Decided on 
13th December 1932, against decree of 
Addl. %ub-Jndge, Khulna, D/- 22nd May 
1930. 

(a) Bengal Tenancy Act (1885), S. 85— 
Permanent aub-lease by Hindu widow — No 
Jegal DoeoMity— Sub-leato bona f ide— Under- 
raiyal acquiring occupancy right by custom 
during widow’s lifetime — He is protected 
from' eviction by re vorsipncrs^ Hindu law— 
Wb faw — Alienation. 

MSaAre an under-raiyat .comas upon the land 
unitsr a permanent sub-lease from ajuindu widow, 
but the sub-lease is otherwise bona fide, even 


though the sub-lease is not justified by legal 
necessity and as such not binding upon the 
reversioners, the under raiyat is protected from 
eviction at the instance of reversioners, if he has 
acquired an occupancy right by custom wishin 
the widow's life time. [P 6li C 2 ; P 612 0 1] 

(b) Bengal Tenancy Act (1885), S. 85 (2)— 
Sub-lease in contravention of sub-S (2)-^ 
Sub* lease can be admitted to prove fact of 
under- raiyat coming upo'* land 

Where an under raiyat comes upon the land 
under a permanent sub-leaso, which is not en- 
titled to be admitted to registration under 
B. 86 (2), though it cannot be put in as evidence 
of a transaotioD by which any right is created in 
favour of the under-raiyat, the fact that the 
under- raiyat came upon the land as a tenant of 
the lessee can be proved by production of this 
document as also by other means. 61 L G 23 

(c) Hindu Law — Widow — Alienation-' 
Widow granting permanent lease in ezeesa 
of legal necessity— This fact in itself doea 
not prove fraud. 

The mere fact that a widow grants a perma- 
nent lease in excess of her necessity is not a fact 
from which fraud or collusion can necessity be- 
inferred. [P 612 G 1] 

Prokash Chandra Pakrashi — for Ap. 
pellaotB. 

Hira Lai Oanguly — for Respondents. 

Judgment — This is an appeal pre- 
ferred by the plaintiffs who had instituted 
a suit for recovery of khas possession of 
certain lands from the defendants. The 
subject-matter of the suit were certain 
lands and a hut constituting an under, 
tenancy which was created by one 
Brahmamoyi, a Hindu widow, so far back 
as 1898. The under-tenancy was created 
by a document which purports to have 
been a permanent lease granted by the 
said Brahmamoyi in favour of the defen- 
dants. The document is a registered 
one. By this document sho jpurported 
to create a permanent UQd..et*^nancy in 
the lands in respect of which she said 
that she had a Kaymi Mourashi right. 
In 1915-16 there was a settlement Re- 
cord of Rights in which the rights of the 
defendants were recorded as being those* 
of a Korfa^ tenant with a right of occu- 
pancy aequirfd by custom. Brahma* 
moyi died sornaiime About the year 1332. 
Thereafter, the plaintiffs, asreversionera 
to the estate of Brabmamoyi's husband, 
had instituted the present suit for eject- 
ing the .A^^ndants. The trial Court 
decreed 

The 6ffll^^wnate Judge has reversed 
the deoifim^ the trial Court and has 
dismissiii^l^suit. The principal ques- 
tion in t)|||^8b was as to whether the 
lease that was granted by Brahmamoyi 
in favour of the defendant was justified 
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by legal neoessity. The trial Court ap- 
pears to have recorded some nudiugs 
which would go to iudicate that it was 
not satisfied as to the bona fidecharaoter 
of the lease and yet towards the end of 
its' judgment the said Court laid down 
a Goudition on which the plaintiffs 
would be entitled to recover khas pos- 
session. The condition so laid down was 
that an amount of Rs. 50 which defen- 
dant 1 alleged that he had paid to 
Brabmamoyi on account of this lease to- 
gather with interest at the rate of 6 per 
cent per annum from the date of the 
lease to the date of the suit would have 
to be paid within a month of the date of 
decree. The trial Court ordered that if 
this condition was fulfilled the plaintiffs 
would be entitled to eject the defen- 
dants. 

The Subordinate Judge has held that 
there was no legal necessity for the 
transaction, but he has dismissed the 
suit holding that the defendants have 
acquired a right of occupancy. One of 
the arguments that has been addressed 
to me on behalf of the appellants is that 
the Subordinate Judge has not gone into 
the question of the bona fides or other- 
wise of the transaction and that if he 
had done so ho could have held that the 
defendants who come upon the land 
as a result of a lease which was not 
granted bona fide could acquire no rights 
under it. It appears to me on a perusal 
of the judgment of the Subordinate 
Judge that this contention is not well 
founded. The learned Judge appears to 
have expressly referred to this condition 
which the Munsif had laid down and 
then he observed as follows: 

“I should say the fact of the payment of 
the money by defendan<> 1 to Brahammamayee 
and of the latter's approporiation thereof for a 
just and commendable purpose does not by itself 
make the transaction as being one for legal 
necessity.’* 

This passage, in my opinion, suffici- 
ently indicates that while the learned 
Judge was prepared to agree with the 
trial Court that there was Def> justifying 
necessity for the transaction yet he had 
no doubt whatsoever that thtfimoiiey, 
that is to say Bs. 50, had been jreceiv^ 
by Brabmamoyi from defendant *! and 
had been appropriated by her fOr a just 
and convenient purpose. ' This, in. my 
opinion, sufficiently shows' that in the 
view which the learned Judge took of 


this transaction the^ transaetfpn.-.i^f 
could hot be condeuiiMd. as not bejIhA;,.' a 
bona fide one- Now, the findings Of botb| 
the Ooui;ts belo^ are tbat^therO was spi 
legal neoessity for the permanent lease 
and the rest of the ease will have 'to be] 
considered oh the basis of that finding. 

The Subordinate Judge has declined 
to make a decree in plaintiff's favour 
upon the ground that although on ac- 
count of the absence of legal neoessity 
the permanent lease would not be bind- 
ing on the plaintiffs, yetdefendant 1 had, 
as a matter of fact, acquired a right of 
occupancy as is evidenced by the Record 
of Bights and that the plaintiff had not 
succeeded in eBtablishing that the entry 
that is to be found there in favour of 
defendant 1 is incorrect. To challenge 
this view which the learned Judge ^s 
taken, an argument has been advanced 
on behalf of the appellants based on the 
provisions of S. 85, Ben. Ten. Act. It has 
been argued that as the Record of Bights 
is based entirely upon a tenancy which 
was created^ by the aforesaid permanent 
lease and as the said permanent lease is 
void by reason of the provisions of 8.85, 
Ben. Ten. Act, it should be held that 
defendant 1 had acquired no rights under 
the lease and therefore be had not also 
acquired a right of occupancy in respect 
of the land. With this contention I am 
not prepared to agree. It is quite true 
that a sub-lease by a raiyat shall not be 
admitted to registration if it purports to 
create a term exceeding 9 years. That; 
is Cl. 2, S. 85, Ben. Ten. Act. 

This sub-lease therefore was not en- 
titled to be admitted to registration and 
it follows that it cannot be put in as 
evidence of a transaction by which any 
right was created in favour of defen 
dant 1 to be on the land. But the fact 
that as between Brabmamoyi on the one 
hand and defendant 1 on the other there 
was a transaction by which defendant 1 
came upon the land as a tenant under 
Brabmamoyi is a fact which can be 
proved not merely by production of this 
document but also by other means. And 
whatever the validity or invalidity of 
this Bub-lease may be, as between the 
two, Brahmnmoyi would surely bA nound 
to regard defendant 1 as tenant. While 
this was the position and a period ot 
moire than 12 years having expired since 
the data of the sub-lease, defendant 1 
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idid acquire an occupancy right by custom 
Wis evidenced by the entry which is 
there in the Settlement Record of Rights. 
In these oiroumstances defendant 1 is 
perfectly entitled to discard the sub- 
lease altogether which he cannot put in 
levidence. but ho can rely upon the fact 
jthat having come upon the land as a 
tenant under Brahmamoyi, a fact, which 
he is well entitled to prove, he did in 
jpointof fact acquire a right of occupancy 
Iwhich would protect him from eviction. 
I am of opinion, therefore that the 
learned Judge was right in holding that 
notwithstanding that the document is 
not admissible in evidence, defendant 1 
is protected by the occupancy right 
which he acquired and which right is 
recorded in the Record of Rights. The 
learned Judge has pointed out that ifr 
was for the plaintiffs to show, that thci, 
entry is wrong. Now, the plaintiffs in 
their plaint had undertaken to show 
that the entry was wrong by suggesting 
that there was fraud or at least collusion 
between Brahmamoyi and defendant 1 
in consequence of which the entry came 
into existence. 


I do not think that any evidence has 
been adduced to establish this position. 
iThe mere fact that the widow grants a 
permanent lease in excess of her neces- 
sity is not a fact from which fraud or 
collusion can necessarily be inferred. 


The only other way in which the corract- 
^ness of this entry could have been chal- 
lenged was by showing that the custom 
referred to in the decree does not in fact 


exist. On this point again no evidence 
appears to have been adduced on behalf 
of the plaintiffs, as the learned Judge 
also observed in his judgment. I am of 
opinion, that the view which the learned 
Judge has taken of this case is correct 
and the appeal accordingly must be dis- 
missed with costs. Leave to appeal 
under S. 15, Letters Patent, has been 
asked fort but I do not consider lhat it is 
a fit cafe in which such lease should be 


granted. 


v.B. Appeal dismissed. 
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Mukebji, J. 

Badal Chandra Sadhuhhan — Defeo- 
dant — Appellant. 

V. 

Debendra Nath Dey — Plaintiff Res- 

pondent. 

Appeal No. 2022 of 1930, Decided on 
14th December 1932. 

(a) Transfer of Property Act (1882). S 106 
—Permanant lease— Unregistered lease-deed 
does not create title nor can it be construed 
as agreement to lease. 

A periranent lease can be created only by a 
registered insirumeni. If it is unregistered, it 
does not create any title in favour of the tenant 
nor can be it construed as an agreement to lease 
on the basis of which a claim for specific per- 
formance can be made by the tenant for even 
this requires registration before it can be put 
forward. The unregistered document is certainly 
admissible for all collateral purposes but for the 
purpose of the tenant's defence against eviction 
either as having created a permanent title to him 
or as entitling him to a permanent lease, it is 
useless : Walsh v. Lonsdale (1682), 21 Ch D 9, 
Itel on. [V 618 0 11 

(b) Bengal Tenancy Act (8 of 1885), S. 182 
— Tenancy having distinct and definite origin 
— ‘S. 182 hat no application. 

Where a particular tenancy has a distinct and 
definite origin, 8. 162 has no application even 
though the terms of such tenaucy are nob capable 
of proof. LP 613 0 2] 

(c) Transfer of Property Act (1882), S. 107 

— Document creating lease not admissible 
for want of registration— Oral evidence as to 
terms it not admissible — Evidence Act (1872), 
S. 91. 

When the origin of the tenancy is known and 
the document by which it purports to have been 
created and which as the primary evidence of the 
transaction is ruled out, oral evidence as to the 
terms of the tenancy is not admissible, not can 
attendant circumstances be looked into to find 
out what its nature or incidents were. 

IP 618 0 2] 

(d) Evidence Act (1872), S. 115 — Estoppel 
— Permanent lease— Document unregistered 

— Tenant believing that he had obtained 
permanent lease building permanent struc- 
tures — Landlord can evict tenant only paying 
tenant money spent by him on ground of 
equitable estoppel — T. P. Act (1882), S. 51. 

Ignorance of Jaw is no excuse aod it is not 
open to a tenant to plead an estoppel against a 
landlord where the document is unregistered and 
a suit for eviotion is filed even though the land- 
lord’s intention to create lease is clear ; but 
where the tenant, believing that he has obtained 
g permanent lease, spends money by construct- 
ing permanent structures, the landlord is en- 
titled to evict only on the payment of money 
spent by the t6ni||Lt on the ground of equitable 
estoppel. IP 618 C 2, p 614 0 1] 

Bupendra Kumar Mitter and Bijan 
Behari AppeUai^t. 

Radhabinode Pal alid Prepiranjan Boy 
Choudhury^iot Respondent. 
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Judgment . — This is an appeal* from a 
suit ^hioh was brought to eject the 
defendant from a oonsiderablo plot of 
land on which stand their homestead 
and other structures. The defendant’s 
'grandfather took what purports to have 
been a permanent lease of the land for 
residential purposes from the then pro. 
priotors, the Mridhas, in March 1883. 
The lease was created by a document, 
which however was not a registered one. 
Certain persons, the Mitras, subse- 
quently purchased the interest of the 
Mridhas and eventually granted a per- 
menent lease of the land to the plaintiff 
in 1326. In 1927 the plaintiff instituted 
the present suit alleging that the defen- 
dant was a tenant.at-will and purport- 
ing to have served on him a notice to 
quit. The defendant denied the plain- 
tiff’s title, asserted his own Mouraahi 
Mokurari right and challenged the ser- 
vice of the notice. The Courts below 
have been concurrent in plaintiff's favour. 
The defendant has appealed. 

Much of the arguments advanced on 
behalf of the appellant was directed to 
establish the admissibility of the un- 
registered lease on which is based the 
defendant's title. The document is cer- 
tainly admissible for all collateral pur- 
poses, but such admission would nob 
really help the appellant in proving its 
terms on which his title rests. Under 
|the Transfer of Property Act, 1882, by 
which the tenancy is governed, a por- 
uianeiit lease could be created only by a 
registered instrument. The document not 
being registered it could not create any 
title in. defendant's favour. It cannot 
be construed as an agreement to lease; 
but even if it could be so construed it 
would require registration before it 
could be put forward as an agreament on 
the basis of which a claim for specific 
performance could be made to protect 
the defendant from eviction on the prin- 
ciple of Walsh v. Lonsdale (l). For the 
purpose of the appellant's defence, either 
as having created a permanent title in 
him or as entitling him to a permanent 
lease, the document must be regarded es 
useless. 

The appellant has next invoked the 
aid of S. 182, Ben. Ten, Act, as affording 
him protection on the ground that hia 
tenancy is to be governed by the inoi- 
' (1863) XI Gh D 9=63 h J Oh B»31 W R 109 

=:48LT 868, 


dents of bis utbandi faiyati bolding : In 
the village. I have read the ovidbhoe 
Buoh as there is in this connexion, bnt i 
ffo not find that it has been eatabiisMd 
that at the time when the present ten; 
anoy was created the appellant’B grandi 
father who took this tenancy bad an] 
utbandi raiyati holding. And even if 
he had any such holding at the time,! 
the very fact that this particular ten- 
ancy had a distinct and definite origin, I 
only the terms of the ienanoy not being 
capable of proof, would, in my opinion, 
prevent the applicability of S. 182, Ben. 
Ten. Act. Oertain Dakhilas have been 
relied on on behalf of the appellant as 
showing that his rights were Mourashi 
and Mokurari. Safer as the Dakhilas 
from from the Mridhas are concerned, 
the two Courts have taken the view that 
they are* fabricated. As regards the 
Dakhilas granted by the Mitras, in which 
permanency is indicated, the relevant 
word really seems to heve been inter- 
polated as both the Courts have thought. 

When the origin of the tenancy U 
known and the document by which it| 
purports to have been created and which 
as the primary evidence of the transao- 
tion is ruled out, oral evidence as to thd 
terms of the tenancy is not admi8sible,f 
nor can attendant oircumstances bej. 
looked into to find out what its nature! 
or incidents were. Indeed S. 107, T. Pj 
Act, would be defeated if such a course 
was permissible. That the intention oL 
the Mridhas was to create a permanent 
tenancy is more than clear. But the 
law will stand in the way of that inten- 
tion fulfilling its purpose, as the pur- 
pose was Bought'to be effected in a way 
which the law does not permit. Igno 
ranee of law is no excuse. It is not open 
to the defendant to plead an estoppel 
against the Mridhas against the statute 
and none can operate against the plain- 
tiff in so far as the defendant has been 
put to proof of his title. 

But there is a question of equitable 
estoppel which arises by reason of the' 
fact that the defendant, aoting though 
he may have been under an inoperative! 
deed and led into the belief that he had 
obtained a permanent tenancy in the 
land, has spent money on it in raisingj 
permanent strubtucea. This equitable 
estoppel must be, in my judgment, 
equally operative against the plaintiff 
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as it was against the Mridhas or the 
Mitras. Giving effect to this equitable 
estoppel I hold that the decree passed 
by the Courts below should be oondi- 
tloDHil on the payment by the plaintiff 
to the defendant of the value of the 
structures at their present market- 
price. 

The appeal is allowed to this extent 
that the decree of the Subordinate Judge 
would be set aside and the case would 
be sent back to his Court so that the 
question of valuation may be gone into 
there, and the value being assessed a 
decree should be made in plaintiff’s 
favour conditional on his paying the 
amount to the defendant within a given 
time. The decree for costs made by the 
Court of appeal below will stand. There 
will be no order for oasts in this app^l. 
Future costs in the Court of appeal 
below will be in the discretion of that 
Court. 

K.S. Order accordingly. 
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Mitter, j. 

Shekandar ilfia— Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Petn. No. 918 of 1932, 
Decided on 24th November i932 

Penal Code (1860), S. 182 ~ Information 
reported to be falte by police Warrant 
Udder S. 182 issued — Naraji petition against 
report of police — Court ought to entertain 
petition and dispose of it before trial under 
S. 182. 

S lodged an information with the police, which 
was reported to be false by the investigating 
officer, and a warrant was issued against him 
under S. 182, Penal Code. On receipt of the 
warrant, he appeared in Court and fl.ed the 
naraji petition against the report of the police. 
The Court apparently did not entertain the 
petition and dismissed it, being of opinion that 
the peiiitioner "will have ample opportunity to 
adduce evidence to prove hie case if it is true, 
when be enters into his defence under S. 182.'' 
Ultimately wuhout any inquiry into the naraji 
petition, S was tried and convicted: * 

Held : setting aside conviction that the 
Court slmuld have in the first instance inquired 
into the naraji petition and after he had dis- 
posei of that petition taken proceedings under 
b. 182 if he thought necessary, and that by the 
course taken the aoouoed was prejudiced, and the 
trial vitiated \ Al R 19S2 Cal 287 and AIR 

19d2Cdldi*0, M. LP616C1] 

bureah Chandra Talukdai — for Peti- 
tioner. 

Judgment. — This Rule arises in the 
following circumstances: It appears that 
« a burglary is alleged to have been com* 


mitted.iQ the house of the petitioner on 
the night of the 6th February last. The 
petitioner lodged an information with 
the Daulat4tha police on the morning 
following the night of the alleged oc- 
curence suspecting three persons: Elahi* 
Bnksh. Rahim Buksh and Iliidu. The 
Sub-luspector of Daulat-kha who in- 
veatigated the case reported it to be 
false and asked for sanction for the 
prosecution of the petitioner under 
S. 182, L P. 0. The petitioner produced 
his witnesses before the investigating 
officer and Lie states that he was alto- 
gether ignorant of the result of the 
investigation until the warrant was 
issued against him under S. 182, 1. P. C. 
The petitioner further states that on 
receipt of the warrant lie appeared in 
Court and filed a naraji petition cagainst 
the report of ttie police which was pub 
up before the Suhrlivisional Officer of 
Bhnla on ]5tli March 1932. The Sub- 
diviaional Officer apparently did not 
entertain the naraji petition and dis- 
missed the complaint, being of opinion 
that the petitioner 

“will have ample opportunity to adduce evidonco 
to prove hifl case if it» U true when ho enters 
into his defence under S. 182, 1. P. 0.” 

Ha accordingly did not see any reason 
to hold any inquiry into the naraji peti- 
tion. Ultimately the Subdivisional Officer 
convicted the accused, the petitioner, 
under S. 182, I. P. C., and sentenced 
him to pay a fine of Rs. 40. The peti- 
tioner asked for reference to this Court 
before tho Sessions Judge of Bakargunj. 
The learned Sessions Judge was not 
prepared to make the reference asked 
for. It is argued in support of this Rule 
that ^ no processes should have been 
issued against the petitioner before the 
learned Magistrate had disposed of the 
naraji petition filed by the petitioner 
against the report of the police officer 
for prosecuting him under S. 182,1. P. 0. 
In support of this contention the learned 
advocate for the petitioner has re- 
ferred to two cases: Abdulla v. Em- 
peror li) ekud Charlea John v. Emperor 
(2), Both these cases lay down that 
where there is a naraji petition by the 
complainant ^ipbjecting to the police 
report that hi^ case is false, no process 

1. AIR 1982 Cal 287=(1982 ),Op 0 218=137 lO 

188=38 Or L J 406* ^ . 

2. AIR 1932 Cal 860- (1982) Cr 0 660=139 1 0 

217=38 Or li J 724. . 
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can be issaei against him either •under 
8. 211 or under S. 182, L P, C.. before 
that petition has been inquired into. It 
is *true that in both these cases the 
accused moved this Court as soon as 
process was issued against him. He did 
not wait till tho trial of the case under 
S. 182 had terminated. That circum- 
stance DO dohbt distinguishes this case 
from the two cases cited ; but it is 
pointed out by Mr. Talukdar that his 
client did all that was in his power to 
do and that he put in the naraji petition 
before the Subdivisional Officer as soon 
ns he came to Court in answer to the 
warrant under S. 182, 1. P. 0. 

It is true that he came after a month 
;is the learned Judge has pointed out in 
rejecting tho application for reference 
and that he really pressed this point as 
■soon as he came to Court and having 
[regard to authorities it was tho duty of 
^fche Suhdivissional Officer to have stayed 
.’the proceedings under S. 1H2, E. P. 0., 
and to have inquired into the poti- 
jtioner's naraji petition and to dispose of 
it. All tho first bluah it appeared to me 
that, having regard to the course of 
events, namely the determination of 
the trial under S. 182, I. P. C , the peti- 
itioner had not been prejudiced. It has 
:l)een pointed out how^ever and there is 
|Bome force in this, that the petitioner 
iwas in this position of disadvantage 
Iwhen proceedings were started against 
I'him under S. 1 82, I. P. 0„ namely he 
was in tho position of an accused and 
could not make any statement on oath 
1‘irid was not in the advantageous position 
jnf tho cainplainant when he could give 
jins statement on oath. That is a cir- 
curnstanco which no doubt requires to 
he considered and it is to this extent 
Uiat the accused was prejudiced and the 
course taken in the Court below was 
piejudical to the trial of the case. 

In these circumstances I set aside the 
conviction and sentence of the petitioner 
and direct that the Subdivisional Officer 
should in the first instance inquire into 
the naraji petition and after be bad dis- 
])os6d of that petition take proceedings 
under S. 182 if he thinks it necessary. 
The Buie is made absolute and the fine 

paid must be refunded. 

v.B. BuU made' absolute. 
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Lalit Mohan Ray and others — Plain*, 
tiffs — Appellants. 

V. 

Kali Mohan Saha and otfceys"“Defen- 
dants — Bespondents. 

Appeal No. 1753 of 1932, Decided on 
13tb December 1932, against decree of 
Diet. Judge, Dacca, D/ 4th July 1932. 

(a) Navigable Rivar-Whak itttaked. 

A river to be navigable must be navigable 
throughout the year for ordinary boats for com- 
znercial purpoxes. IP 616 G 21 

(b) Navigable River*-Test of public navi- 
gable river stated. 

In order to come to a finding that a channel 
is a public navigable river, it is no doubt true that 
the Court Is primarily concerned with the pre- 
sent condition of the channel, but all the same 
an investigation into its past history is not with- 
out importance. For if it is found that at one 
time the channel was connected with two navi- 
gable Streams its two ends it would not be an 
unreasonable inference to draw to hold that it 
at that time formed a part of an entire navi- 
gable system, and though th^ river as a whole 
may cease lo be navigable, right of th(> public is 
entitled to protection in that part. IP 617 C 1] 

(c) Navigable Ri ver — Construction of bridge 
at point when obstruction stated. 

Although the channel may not be navigable 
near the hire of the proposed bridge, yet if it was 
navigable at a spot further down and if the pro- 
posed bridge would interfere with the navigabi- 
lity of that portion such a bridge will not he al- 
lowed to be constructed. IP 61U 0 2] 

Atul Chandra Oupta^ Charu Chandra 
Chowdhury and Phani Bhusan Chakra- 
varty — for Appellants. 

S. C, Basak and Prakash Chandra Pak- . 
rasht — for Bespondenta. 

Judgment. --Hhe suit which has given 
rise to this appeal was instituted by the 
appellants as plaintiffs for a permanent 
injunction restraining the defendants 
from constructing a bridge over a water- 
course which goes by the name of Hari- 
dhoa and for a mandatory injunction 
ordering the defendants to remove such 
portions of the bridge as have been al- 
ready ooDStraoted. The appellants have 
been unsuccessful in both the Courts be- 
low. It is not necessary to repeat here 
the facts of the case which have beenseb 
out in detail in the judgments of the 
Courts below. The plaintiffs’ claim is 
based upon tho allegation that . the flan- 
nel in question, or at least the part of it 
from its mouth on the Meghnariyerupto 
the point where the bridge is being con- 
struoted, is a public navigable river. The 
defence case is that the channel is not: a 
river but only a khal which is neithitt 
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tidal nor navigable all the year round * 
that for abont six roonths in the year 
the channel remains fordable and during 
the remaining months only small boats 
. can pass thorough it, that the bed of the 
channel is not theproperty of the Grown, 
and the public have no rights of naviga- 
tion over it. 

The appellants' contentions, in sub- 
stance, are (l) that the Court's below, 
in their endeavour to find out whether 
the channel is a navigable one or not, 
have applied to the case a teat which is 
not the real test for determining such -a 
matter; (2) that the District Judge has 
been in error in supposing that the 
Court, in the present case, is not at all 
concerned with an investigation into the 
past history of the channel but should 
confine itself to an examination of ith 
actual condition at the present moment; 
(3} that certain documents from which 
an inference in plaintiffs' favour as re- 
gards the navigability of the ohannel 
and the rights of the public in it might 
reasonably have been drawn have not 
been properly construed and their legal 
effect has been misconceived; and (4) that 
certain other documents have been ig- 
nored or their legal bearing on the ques- 
tion has been overlooked. 

The findings of the Courts below may 
be conveniently summarized here. The 
Munsif after a somewhat elaborate re- 
search arrived at the conclusion that the 
channel Haridhoa, variously stated to 
be a river or a khal, was at one time a 
a branch of the big river Brahmaputra 
which had died out at various parts even 
before the Permanent Settlement; that 
at the time of Major Bennell's Survey 
(1764-67) Haridhoa was connected with 
the river Laksbya by which name a por- 
tion of the river Brahmaputra used to 
be called: that such connexion has Hari- 
dhoa had with Lakshya gradually ceased 
in course of time; that there was posi. 
tive evidence (Survey Maps cf 1911-14) 
that about the years 1911-14 Hatidhoa 
had no connexion at all with the river 
Lakshye during the dry season; and that 
at tbA present moment the channel 
Haridhoa is not a channel connect- 
ing two navigable streams at its two 
ends, but that it gets its supply of water 
frbm the Megbna alone at one of . its 
ends. He then found that the ehannel 
follows a serpentine o0urse» meeting with 


obatrifotions, natural as well as artificial, 
at various points, and so only a part of 
it at its mouth on the river Megbna 
is under the influence of the tides in 
that river. On the question of the pre- 
sent condition of the river he was not 
prepared to accept in its entirety the 
evidence adduced on either side. There 
is just a little conflict in the conclusions 
that he has drawn from the evidence 
which he was prepared to roly on. But 
taking the finding which is most in 
favour of the appellants and overlook- 
ing the findings which may detract from 
it to their disadvantage it runs thus: 

*^The portion of the river from the Megbna to 
the railway godown is tidal and at low tide 
in the dry season is navigable for small boats 
and during high tides for little bigger boats. 
The portion of the river from the railway go- 
down up to Patia hat is navigable for only very 
small boats and this portion of the river is not 
tidal.»» 

It may be stated here that the site of 
the bridge is just beyond the first of 
these portions and lies in the second 
portion a little beyond the railway 
godown towards the Putia side. 

The District Judge, while agreeing 
with the Munsif in holding that navi- 
gability of the channel has not been 
established, has recorded his own find- 
ings which, if anything, are less in 
favour of the appellants. His own find- 
ings have been expressed thus: 

''After a careful examination of the evidence 1 
have come to tho conclusion that so far as tho 
portion above the bridge is concerned, that is 
the portion between Putia and tho bridge, tbo 
river is impassable oven for small boats during 
certain times of the year. So far as the portion 
between the proposed bridge and the Megbna is 
concerned the river is deeper and has more 
water, but it ts impassable for ordinary boats of 
commerce during the dry season. 

It is well settled now that a river ist 
not navigable unless it is navigable! 
throughout the year for ordinary boat&| 
used for commercial purposes. A mucli; 
higher test laid down in certain cases 
that navigability is to be determined 
with reference to steamers and big 
boats may perhaps be. discarded. Ou 
the other hand, small boats of the des- 
cription spoken to by the witnesses exa- 
mined in the" case on whose ovidence ap< 
parently the Courts, below have acted 
would clearly not serve as a test. 1 
have read the evidence which 1 was 
asked by the partiee\toread, but I do 
not sea that any wrongs standard has 
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been applied by either of tfhe Courts 
below. I do cot think that the Courts 
, below while speaking of small boats 
meant to imply flat-bottomed pleasure 
boats, as has been suggested on behalf 
of the appellants Had they done so it 
might be complained that they had mis- 
understood the evidence. The appel- 
lant's Erst contention therefore in my 
judgment is not well founded. As re- 
gards the third and the fourth conten- 
tions I have examined the several dcou- 
ments in connexion with which these 
contentions have been pressed but am 
unable to hold that the appellants have 
any just cause for complaint. No useful 
purpose would be served by going into 
details. 

. The second contention I am bound to 
{say is not withoiit foundation. It is 
quite true that what the Court is prima- 
rily concerned with is the present con- 
dition of the channel, but to come to a 
decision on the question of navigability 
'an investigation into its past history is 
jnot wifcliout importance. For if it be 
jfound that at one time the channel was 
cjnriected with two navigable streams 
jat its two ends it would not be an un- 
ji'easonable inference to draw to bold 
'that it at that time formed a part of an 
entire navigable system. That was in- 
deed the Munsiff 's iinding. If that finding 
be correct, then even though that naviga- 
bility might have partially diminished, 
the plaintilTs may justly ask that what 
little is left is yet entitled to protection. 
But even then what has to be proved on' 
behalf of the plaintiffs in order to en- 
title them to the reliefs that they have 
asked for is that at some places within 
this stretch of the channel the channel 
is still navigable all the year round. 
But such a finding being impossible, the 
omission on the part of the learned 
Judge to look into the past history has 
occasioned no real prejudice to the ap- 
pellants. There is one other point on 
which the learned Judge’s judgment 
seems to me to be somewhat faulty. He 
has observed; 

*'A great deal of evidence hae been given to 
prove the navigability of the Haridhoa in its 
Bouthern portion, that ie near ita junction with 
theMeghna. The condition of the river near 
tbie Bide is of not much importance.' Its con- 
dition near about plola Kb. 803 (i.. e. the rail- 
way godown) and 18S (i. e. the bridge site) 
and higher up is what has to be consider^.’* 

This remark is open to oritieijim* For 


even though the obannel may be. 
navigable near the site of the pro^gHdj 
bridge yet if it was navigable a 
spot farther down and if the 
bridge would interfere with the navi- 
gability of that portion the plain- 
tiffs could get the reliefs they wanted. 
But after all, the evidence relating' 
to that portion also has been con- 
sidered by the learned Judge and in hia 
view, with which I agree, in no part of 
the channel has navigability been estab- - 
lisbed. The appeal is dismissed with 
costs, The application 'filed on behalf 
of the respondents is rejected. Leave to 
appeal has been asked for, but it ie 
rejected. 

v.b./r.k. Appeal dismissed. 
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Mallie, J. 

Sasanka Kumar Nayak and others — 
Plaintiffs — Appellants. 

V. 

Eitlal Sow and others — Defendants — 
Bespondents. 

Appeal No. 1052 of 1930, Decided on 
11th August 1932, against appellate de- 
cree of Addl. Bub'Judge, Burdwan, D/- 
29th November 1929. 

(a) Bengal Tenancy Act (8 of 1885), S. 5Z 
— Enhancement of rent on ground of addi- 
tional area— There it preBumption that stan- 
dard of meaaurement is same unless anything, 
to contrary is proved. 

The landlord, V before be can get an enhance- 
moot on the ground of additional area, must 
show that the present area is in ezeess of the area 
at the time of inception of the tenancy. There 
is a presumption that the standard of measure- 
ment at the time of letting out is the same as 
at the time when enhancement is claimed unlesa- 
anything to the contrary is proved : AIR 1937 
Cal 16, Bel on, IP 618 C 1, 3] 

(b) Bengal Tenancy Act (8 of 1885). S. 52 
— Enhancement of rent InteVest ef both. 
Landlord and Tenant must be considered. 

For the purposes of equity 'the Ian diords are 
not the only persons to he taken into consider- 
ation. Theintoreet of the tenants also ought tO' 
be borne in mind when considering the queBtion 
of Muity as between the tenant and the land- 
lord: LP 619 OIL 

Hemendra Chandra Sen and Bon Be- 
hart Mukherjee — for Appellants* 

Puma Chandra Chatter jee — for Bes- 
pondents. ; . 

/fidformenL— This appeal arises out of a- 
suit for enhancement of i^ent of a hold- 
ing on two gropndig : on the ground of' 
excess of area and also on the ground of' 
rise in priees. The plaintiffs claimed 
enhancement of rent on the groniid of 
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rise in prices at the rate of six annas in 
the rupee and their case was that when 
the land was let out, the area men- 
tioned in the kabuliyat was 34 bighas 
'Only, whereas on actual measurement it 
has been* found to be 42 bighas 17 
xsottas and the plaintiffs were therefore 
entitled to an additional rent on the ex- 
oefifS area of 8 bighas 17 cottas there 
having been a stipulation in the kabu- 
liyat that the tenant would be liable to 
enhancement if the area of the holding 
would be found on actual measurement 
^to be more than 34 bighas. In the plaint 
it was also stated that at the time when 
the land was let out the standard of 
measurement was 80 cubits to a bigha 
and 18 inches to a cubit. 

The plaintiffs' claim w’as resisted by . 
the defendants on the allegation amongst 
others that at the time of the settle- 
ment, the area was given Dak Surat 
which I take it means something like 
.guess. The Court of first instance found 
in favour of the plaintiffs on the ques- 
tion of excess area and gave to the plain- 
tiffs an enhancement of rent on the 
ground of additional area. It gave to 
the plaintiffs also enhancement of rent 
*on the ground of rise in prices at the 
«ate of 2 annas 9 pies in the rupee hav- 
ing taken for comparison purposes two 
^decennial periods, one of 1916 to 1925 
^nd the other of 1906 to 1915 ; the first 
period, viz. 1916 to 1925 being the period 
immediately preceding the institution 
of the suic. Against this decision of the 
trial -Judge there was an appeal preferred 
hy the defendants and the plaintiffs also 
filed a cross-objection. The appellate 
Oourt disallowed the plaintiffs’ claim 
for enhancement of. rent on the ground 
vof additional area and it disallowed also 
the plaintiffs' cross- objection keeping 
the first Court's decree for enhance- 
ment on the ground of rise in prices at 
the rate of 2 annas 9 pies in the rupee 
-intact. The plaintiffs have come up to 
this Court in second appeal, 

* 

I do nob think the order of the lower 
appellate Court by which it refused to 
give any enhancement of rent on the 
|ground of Additional area oan be main- 
tained. It is no doubt true that the 
landlord before he can get an enhance- 
ment on the ground of additiional area 
must show that the present area is^ in 
^excess of the area at the time of indep- 
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tion of thp tenancy. Inf the present case] 
it is an undeniable fact that the pre- 
sent area of the holding has been found 
to be 42 bigMas 17 cottas when mea- 
sured by the standard measurement of 
80 cubits to a bigha and 18 inches to a 
cubit. The learned Subordinate Judge 
refused this enhancement to the plain- 
tiffs on the ground that there was no 
evidence to show what had been the 
standard of measurement at the time 
when the tenancy was created. But as 
has been held in a docisiou of this Court 
in Birendra Kishore v.BholaMia (l) the 
presumption must be that the standard 
of measurement at the time of letting 
out was the same as it is now unless 
anything to the contrary is proved. In 
the present case there was an allegation 
from the very beginning that the stan- 
dard of measurement at the time of let- 
ting out the tenancy was 80 cubits to a 
bigha and 18 inches to a cubit, and al- 
though there was a denial in the written 
statement to the effect that the standard 
of measurement was not as alleged in the 
plaint, there was no proof in the case to 
the contrary that the standard was not 
what had been alleged in the plaint. 
That being so, on the strength of the 
decision in Birendra Kishore v. Bola 
Mia (i), it must le presumed that the 
same standard continued, or in other 
words the standard of measurement at 
the time when the land was actually 
measured and found to be 42 bighas 
17 cottas in area was the same as it had 
been at the time of letting out the land. 
The case in Birendra Kishore v. BhoJa 
Mia (l) appears to have been cited be- 
fore the learned Subordinate Judge. 
The learned Subordinate Judge no 
doubt in his judgment says that that caso 
had no application to the present case, 
but he made no attempt to distinguish 
the one from the other. 

On behalf of the appellants it was 
said that the plaintiffs were entitled to 
an enhancement at a rate higher than 
what has been allowed to them. TMs 
contention is that the Courts below did 
not exercise proper discretion when they 
accepted for the purpose of comparison 
the two decennial periods, 1916 to 1925 
and 1906 to 1915. It was said that to 
accept the decennial period. of 1906 to 
1915 for the purpose of comparison was 

1, AIR 1927 Oal 16^7 1 0 
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not equiliable. The learned ad^booate for 
the appellants however could not satisfy 
me as to why it was not equitable. No 
doubt it is true that if another decennial 
period, e. g. 1887 to 1896, would haye 
been accepted for comparison purposes 
the plaintiffs might have bean entitled 
to something more than 2 annas 9 pies 
in the rupee. But for the purposes of 
equity the plaintiffs landlords are not 
the only per<^ons to be taken into oonei- 
Ideratiou. The interest of the tenants 
also ought to be borne in mind when 
considering the question of equity as 
between the tenant and the landlord. * I 
would not therefore interfere with that 
part of the decree of the lower appellate 
Court by which the plaintiffs have been 
allowed an enhancement on the ground 
of rise in prices at the rate of 2 annas 9 
pies only. 

The result thornfove is that the plain- 
tiffs will get an enhancement on the 
ground of excess area as claimed by thim 
and also on tlie ground of rise in prices 
at the rate of 2 annas 9 pies in the 
rupee, or in other words the decree of 
the Court of first instance is allirmed. 
There will be no order as to costs. 

K S. Order accordi'ngiy. 
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COSTKLLO, J. 

Chairman, Dist, Board, Mid7iapur — 
Complainant. 

V. 

Atul Chandra Pal — Accused, 

Criminal Ref. No. 207 of 1932. Decided 
on Ist February 1933, from order of 
Dist. a.nd Sessions Judge, Midnaporo, 

(a) Bengal Food Adulteration Act (6 of 
1919), So. 6 (1) (ej and 21 — Muttard oil not 
conforming to standard required stored for 
saU — Accused is guilty even though he calls 
such oil by some other name. 

Accused had stored for sale an oil, the bulk of 
which was mustard oil but mixed with linseed 
oil. Accused chose to call that oil not as mus' 
tard oil but fuel oil and alleged that he bad 
not intended that it should be used for human 
■consumption : 

J lelil : that what was stored was mustard oil 
Sh was an article of food within the meaning 
of 8. 6 and that as the oil in question did* not 
conform to the standard required by the section 
accused was guilty. LF U 1] 

Held further : that it was not an essential 
part of the offence that what is done should be 
done with a view to or for the purpose of human 
consumption : AI B 1990 Cal 379,. ile/. 

LP 620 G 3] 

(b) Bengal Food Adulteration Act (6 of 
1919), S. 6(l)-^EzpoBiog for sale or «ellin|| 


article which conteine anengel etlilet IhlaKe 
mustard oil — Whether of fence-^waiire. - 

OiAasre.— Whether it will be an offence in«reiy 
to expose for sale or even to sell an article wlim 
amongst other things contains mustard oil. . 

[P6SI00 9J 

Banerfi — ^or Complainant. * * 

Htralal Oanguly and Panchanan Pal 
— for Accused. 

Santos Kumar Pal and Sambhuntdh 

Orrfer.— This is a Beference by the 
District and Sessions Judge of .Midnapore 
under S. 438, Criminal P. 0., concerning 
a conviction of one Atul Obandra Pal 
under S. 21 read with S. 6 (i) (e), Bengal 
Food Adulteration Act 6 of 1919 (B.C.). 
The accused was sentenced to pay a line 
of Bs. 100 for selling and exposing for 
sale adulterated mustard oil. There 
seems to be some doubt as to what ac- 
tually occurred at the time when the 
Sanitary Inspector, employed by the 
Midnapore District Board, visited the 
shop belonging to Pal in company with 
the Circle Officer, NagendraNath Majum- 
dar. It is to be regretted that the 
learned Magistrate who tried the case 
did not record in a systematic way the 
evidence of the two or throe witnesses 
who wore called before him. He recorded 
their evideace in indirect speech which 
makes it somewhat difficult to ascertain 
what the sequence of events in the shop 
really was. But the learned Magistrate 
has stated in bis judgment : 

**Tbe salient facts of t» is case are admitted. 
The accused Atul Chandra Pal has got a shop at 
Fatesingpur, P. S. Garbetta where he stores for 
sale Hour, ghee, mustard oil, kerosine oil, salt, 
spices, etc. On loth April 1982 the Sanitary 
Inspector of the Midnapore District Board 
visited the shop along with witnesses including 
Babu Nagendra Nath Majumdar, Sub-Deputy 
Collector and Circle Officer at Garbetta. In 
presence of these witnesses the Sanitary Inspec- 
tor purchased from the agent of the accused, a 
man named Ambica De, some quantity of oil 
which the Sanitary Inspector purchased as mus- 
tard oil but which the seller insisted on descri- 
bing as '‘jalani tel” (fuel oil), (vide sale receipt 
Ex. I in the case).” 

The oil which the Sanitary Inspector, 
in fact, took was subsequently found, on 
analysis by the Public Analyst to the 
Government of Bengal, to be a sample 
of adulterated mustard oil. In bis cer- 
tificate the Public Analyst says : "It ia 
mustard oil in which linseed^Oil '!s pre- 
sent'’ aud he describes it as "adulterated 
mustard oil." The case set up for the 
defence seems to have been that, the oil 
which was taken by the Sanitary Inspec- 
tor was compounded of a number of 
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different oils inoluding mustard oil and 
that a notice was displayed in the shop 
of the accused to that effect and that 
the tin cannisters containing this oil 
were marked in letters engraven with 
acid “jalani ter*. It was further said that 
the article in these cannisters was not 
intended to be sold as an article of food 
at all. The learned Sessions Judge, in 
referring the matter to this Court, has 
suggested that the conviction was wrong 
in law, because, according to him, there 
is nothing in the Bengal Food Adultera- 
tion Act of 1919 to prevent a shop-keeper 
from selling or exposing for sale or stor- 
ing for sale an article which happens to 
have as one of its ingredients a certain 
amount of mustard oil, provided always 
the composite article is not sold or in- 
tended to be sold as food for human 
beings. It seems to me however that in 
this particular case the learned Sessions 
Judge has somewhat misread the facts 
as they are set forth in the judgment of 
the learned Magistrate who tried the 
case; though the learned Sessions Judge 
himself does summarise those facta in 
this way : 

"'The Sanitary Inspector of the District Board, 
Midnapore, tvent to the shop on 16th April 108S 
and demanded ma.stard oil from the shopman. 
The latter said that he did not sell oil in the 
name of mustard oil and that the oil stocked 
was described' in the books as jalani tel. The 
Inspector then demanded and got a sample, 
which on analysis was found to be adulterated 
mustard oil. The servant of the shop states 
that the oil is never used as a food, and that the 
words “jalani tel” are inscribed in acid on the 
tin cannisters containing this oil. The shop also 
contained mustard oil for human consumption. 
He added that if a customer demanded cheaper 
oil it was not sold unless he stated the use for 
which it was required. He states also that the 
house- hold era use ordinary mustard oil for fuel 
for their oil lamps.” 

Upon that statement of facts the 
learned Sassions Judge said : 

“The Magistrate holds the view that S. 6 of 
the Act, as interpreted in the case cited, «that is 
to say the we of Bakhal Ohandra v. Puma 
Chandra (ijf lays down that in no circumstances 
can anything containing, mustard oil be sqjid 
other than pure mustard oil.” 

Then he proceeds to discuss the case 
which was cited and op which ho bases 
his reference to this Court. But what 
the learned Sessions Judge has over, 
looked, I think, is this: that in this par- 
ticular case it was not a question bf the 
d efendant, having or storing for sale in 
II. AIB 1980 Cal 97d»i986 Cr,0858 » ISllC 
S7st67 Cal 1128. . > . 


IT. Atul Chandra (Costello. J.) 1935 

his shop kome article which, as one of 
its ingredients, contained mustard oil. 
The report of the Analyst seems to mq 
to show that in this case the article waa 
mainly mustard oil with a slight ad- 
mixture of linseed oil. In that view of 
the matter, it seems quite clear that the 
accused was exposing for sale or storing 
for sale mustard oil which was not up 
to the standard required by the proviso< 
in sub-clause 5, S. 6 (l), which says, 

** in the case of mustard oil, it shall be derived 
exclusively from mustard seed.” 

Beading that proviso with the main 
part of the section, the effect is that no 
person shall, directly or indirectly, him- 
self or by any other person on bis behalf, 
sell, expose for sale or manufacture or 
store for sale, mustard oil unless it shall 
Jbe derived exclusively from mustard 
seed. Now, it has been argued before 
me that there can be no offence under 
the Act of 1919 unless the article in 
guestiou is sold, exposed for sale or 
stored for sale for human consumption 
and not otherwise. The case of Eakhal 
Chandra Dutt v. Puma Chandra Ghosh 
(1) as also the unreported decision of 
M. 0. Ghose, J., to which I have been re- 
ferred seem to emphasiso the fact thatl 
nowhere in this particular Act is there! 
any qualification of that description; it 
is nowhere made an essential part of the 
offence that what is done should be donej 
with a view to or for the purpose ofj 
human consumption of the oil. It is 
quite true, as Mr. Ganguly has said, that 
the articles enumerated in S. 6 (l) are 
articles of food; and no doubt the policy 
of the Act is to prevent either the sale 
or the ej^posing for sale or the keeping 
or storing for sale of articles of food un- 
less they are up to a certain standard of 
parity. But it cannot rightly be held 
in my opinion that it is a sufficient 
defence for the accused merely to say 
that it was never intended by him that 
the things should be used for human| 
consumption. It is quite clear that the 
mere placing of a label on a cannisier 
Containing some article, if in fact it can 
be used as an article of food, will not 
help him in escaping a conviction. It 
seems to me that in the present case it 
is not necessary to go into the question 
which is the real question raised in the, 
reference, namely as to whether it will! 
bo an offence merely to expose for salel 
or even to sell an article Which, amongsb 
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other things, oontaiDS mustard oil. *It 
is quite certain from the repoift of the 
Public Analyst to the Oovernment of 
'fengal that the bulk of the commodity 
which was taken by the Sanitary Inspeo* 
tor was in fact mustard oil. I think the 
matter is concluded by the findings of 
fact arrived at by the learned Magia- 
trate and that no fresh question of prin- 
ciple really arises. On the facts of this 
case, it does appear that in this shop 
there was stored for sale mustard oil 
which did not conform to the standard 
required by the section. That being so, 
this reference is not accepted and the 
ooQviction of and the sentence passed 
on the accused Atul Chandra Pal by the 
learned Magistrate of Midnapore, Mr. 
8. K. Majumdar, are upheld. 

K.S. Conviction upheld, 
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Mitter and M. 0. Ghose, JJ. 

Govind Chandra Ghose — Appellant. 

Jamaluddin Mondal and Res- 

pondents. 

Appeal No. 228 of 1931, Decided on 
'24th January 1933, against order of 
Addl. Dist. Judge, Rajshahi, D/- 9tb 
February 1931. 

4c 4c Civil P. C. (1908), O. 34, R. 1 and O. 1, 
R. 9-0. 34, R. 1 controls O. 1, R. 9 — All 
mortgagees or heirs of mortgagee must be 
parties to suit— Necessary party joined after 
limitation whole suit fails. 

Order 3d, B. 1 must not be read as being con- 
trolled by 0. 1, R. 9 but that O. 1, B. 9 is sub- 
ordinate to O. 3d, B. 1. A mortgage deed is one 
and indivisible and action on such a security 
must be brought at the instance of all the mort- 
gagees or where one mortgagee is dead, at the in- 
-etance of thelheiis of the said mortgagee or at the 
instance of one of the several mortgagees where 
the other mortgagees have refused to join in 
which case they must also be impleaded in the 
•category of defendants; and if a necessary party 
has not been impleaded at the time of the in- 
institution of the suit but has been brought on 
the record after the period of limitation has ex- 
pired, the whole suit must bo dismissed : 1 Pat 
L / 468, FolU [P 622 0 1, 2] 

Bireswar Bagchi — for Appellant!. 

Sarat Chandra Jana — lor BeBpon- 
dentB. 

Bireswar Chatterjee — for Deputy Re- 
gistrar. 

Mitter, 7. — This is an appeal on be- 
half of defendant 3 and is directed 
against an order of remand made in a 
mortgage suit. It appears that a suit 
was brought in the Court of first in- 
etanoe for recovery of Be. 999 on a sapri- 


gage executed on the 27th .1321 

B. 8. said to have been executed bf the 
defendautfl in favour of one Bainbn !$ihi, 
by her brother one Jamaluddin 
who is now plaintiff 1 In the suii ^he 
suit was brought on the . allegation that 
the mortgage money really belonged Ip 
him and not his sister Esmoo and that 
Esmon^as only his benamidar, i%e‘ 
due date of mortgage was the end of 
Cbaitra 1321 B. 8. which date eorree- 
ponded to 13th April 1916. The suit on 
the mortgage would ordinarily be barred 
on 14th April 1927, On 2Sth August 
1927 after the period of limitation had 
expired Jamaluddin abandoned his case 
that Esmon was really a benamidar for 
him and asked for amendment of plaint 
alleging that be was one of the heirs of 
Esmon and as such be was entitled to 
sue on the mortgage bond with the other 
heirs of his sister. 8ome of the heirs of 
Esmon were already on the record as 
pro forma defendants, but one Abdul 
Mondal one of the proiorma defendants 
who was also one of the heirs of Esmon 
was brought cn the record for the first 
time on 25th August 1927 after the 
statutory period of limitation had ex- 
pired. He was made a co-plaintiff on 
that date. Amongst the numerous de- 
fences to the suit one defence taken was 
that the suit by the added plaintiff 
Abdul was obviously barred by the 
statute of limitation and as the suit was 
on a mortgage and the mortgage is one 
and indivisible the effect of that would 
be that the entire suit must fail. The 
other defence taken was that defendant 
S was added as a party after the period 
of limitation and the suit should be dis- 
missed as against him on that ground 
also. The Munsif came to the conclu- 
sion that the suit was barred so far as 
Abdul Mondal was concerned and the 
effect of this was that the suit was also 
barred in its entirety; and he dismissed 
the suit with costs. 

Against this deoiMon an appeal was 
taken to ih^ Court of the Additional 
District Judge of Bajshabi who allowed 
the appeal and remanded the suit to the 
Court of firet instance for trial of the 
suit on merits. The learned Additional 
District Judge was of opinipa that the 
suit could not be dismisBed on the 
ground of nonjoinder of one of the heirs 
of Esmon and referred t6 the provisione 
of 0, 1» 9, CivU F. 0., which provide^ 
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that no suit shall be dismissed by rea* 
son of non-joinder of parties. In arriv-> 
ing at the conclusion that O. 34, B. 1^ 
Civil F. G., is now controlled by O 1, 
B. 9 of the same Code the learned Judge 
points outs that the word “must*" 
which occurred in S. 85, T. P. Act, 
having been dropped and S. 85, T. P. 
Act, having been transferred to the Code 
of Civil Procedure the question as to the 
effect of non^joinder is governed by the 
provisions of the Code. 

Against this order of remand the pre- 
sent appeal has been brought and sub- 
stantially two grounds have been taken 
in support of this appeal by Mr. Bires- 
war Bagohi who appears for defendant 
3, the appellant in the present appeal. 
He contends in the first place that the 
suit must be held ta be one not framed, 
in accordance with the provisions of law 
seeing that one of the heirs of the mort- 
gagee was neither added as a plaintiff 
to the suit in proper time nor was he 
added as a pro forma defendant and it is 
argued that the effect of the absence of 
one of the heirs of Bsmon from the cate- 
gory of the plaintiff is that the suit can- 
not be maintained. He contends that 
0.34, B. 1 must not be read as being con- 
trolled by 0. 1, B. 9, but thatO. 1, B. 9 
must be held as being subordinate to 
O. 34, B. 1, having regard to the nature 
of the suit on which it was brought. It 
is said that the mortgage deed was one 
and indivisible and action on such a 
security must be brought at the instance 
of all the mortgagees or where one mort- 
gagee is dead at the instance of the heirs 
of the said mortgagee or at the instance 
of one of the several mortgagees where 
the other mortgagees have refused to 
join in which case they must also be 
impleaded in the category of defen- 
dants. In support of this contention 
the learned advocate for the appel- 
lant has drawn our attention to a deci- 
sion of the Patna High Court in tBe case 
of Oirwaf Narain Mahton v. ML Mak^ 
bunessa (l). That decision lays down the 
proposition that B. 9, O. 1, Civil P. b. 
(1908), is subordinate to B. 1, O, 34, 
jthat a mortgage is indivisible; and if all 
the parties entitled to share in the 
money due on the mortgage are not on 
jthe record the suit most be dismissed in 
its entirety and that when a necessary 
party has not been impleaded^t t^e 
• 1. (1916) 1 Pat L J 46B»S6~1 0 549. 


time of the institution of the suit but 
has been^brought on the record after the 
period of limitation . has expired, the 
whole suit must be dismissed. Thisl 
decision supports fully the contention 
put forward on behalf of the appellant, 
and is also in accordance with the prin- 
ciples which governs such oases. Sir; 
Bash Bihari Ohose in his classical book, 
on the Law of Mortgage makes certain 
observations which are instructive with 
regard to the point with which we are 
now dealingand they may be usefully re- 
produced here. The learned author says 
at p. 611, Edn. 5 thus: 

‘‘Beginning with the proper plaintiffs in such 
actions I will observe that tho cardinal rule on 
the subject is that all persons who have an in- 
terest in the mortgage debt should join in an 
action to enforce the security, as there can bo n^ 
effective decree for foreclosuro, unless all the 
^parties entitled to th mortgage money are be- 
fore the Court Where therefore several persons 
are entitled to the mortgage debt, all of them 
should bo joined as plaintiffs in tho action. 
Thus, one of several persons, though entitled to 
distinct share of tho mortgage money, cannot 
sue alone, if it has been laid out by trustees in a 
single sura. If any of tho mortgagees refuse to 
join as plaintiffs, they may be made dofeudants.j 
For in equity it is sufficient that all parties in-l 
terested in tho subject of the suit should bo be-' 
fore the Court either in the shape of plain tiffs or 
defendants." 

The same principle would apply in re- 
gard to actions for sale of the mortgage 
property. We are therefore of opinion 
that this contention of the appellant 
must succeed and the suit is dismissed 
in its entirety. It is not therefore' 
necessary to consider the other question 
raised in this appeal, namely, whether 
the suit as as against defendant 3 is barred 
by limitation. The result therefore ia 
that this appeal is allowed. The order 
of the lower appellate Court is set aside 
and that of the Court of first instance is 
restored. There will be no orders as ta 
costs. 

M. C, Qhos 0 t 7. — I agree. 

B.K. Appeal allowed. 
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Jack and MIttbb, JJ. 

Susheelaaundaree Dasee — Appellant.. 

V. 

Bishnupada De — Bespqndent. 

AjppearNo* 498 of 1931, Deoided on 
8th December 1932, Igaiast appellate* 
order of Diat. Jndgei Ebulaa^ 3rd July 
1931. 
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(a) Hindu Law — Succeiiion— Dayabhaga 
— Stepbrother ia preferred to nepbew. 

1q the absence of the brothers, the stopbrothec 
comes in the next line of succession to the 
• brothers* property in preference to nephews: 
Al/i 1026 Cal 428. Disl; 4 I A 147 (P C), Ilel 
on. LP 624 0 1] 

(b) Bengal Tenancy Act (aa amended by 
Act 4 of 1928). S 170 (SHAmended Cl (3) 
baa wider import than original clauae. 

The word^ “any person whose interests are 
affected by the sale" in the amended S. 170 (3) 
are of much wider import than the original 
words “any person having' interest viodable on 
the sale": A I H 1922 Cal 96. Di^t. LP 624 C 2] 

(c) Bengal Tenancy Act (as amended by 
Act 4 of 1928), Sa. 170 (3) and 174— Rever- 
aioner’s intereat ia to be recognized — Next 
reversioner can apply if presumptive re- 
versioner has waived right to preserve estate. 

The interest of the next reversioner is a mere 
contingent interest; but still It is an interest 
which has to be recognized. The word “inte- 
rest” in y. 174 is wide enough to include not 
only a proprietary or possessory interest but 
also the contingent interest of a reversioner. 
If the property is sold in execution of a decree 
for rent against a limited owner, a possible 
reversioner has a right to protect the property, 
in the rovorsion of which he may ^have 
a possible interest, if the immediate reversioner 
does not save tho property from sale. An ap- 
plication under S. 174 may bo maintained 
therefore by a contingent revorsionary heir if 
tho presumptive rove sionary heirs who would 
succeed if the widow were to die at the moment 
do not care to preserve the estate, e. g. the next 
reversioners have waived their rights to pre- 
serve tho estate by making the deposit and 
have thereby concurred in tho sale by their 
conduct: 6 Gal 7Ci (P C) and *4 J H 1926 P G 
55, Bel on. [P 624 0 2 ; P 626 C 1] 

Kshirodenarayan Bhuina — for Appel- 
lant. 

Shreeshchandra Datta — for Bespon- 
dent. 

Mitter, J. — This is an appeal from 
the order of the learned District Judge 
of Khulna, dated 3rd July 1931, affirm- 
ing the order of the Munsif at Satkhira 
dated 16th July 1930. The oiroum- 
'stances which lad to this litigation 
may be briefly stated thus:^ It appears 
that tbera was a tenure which belonged 
originally to one Anandaprasad Sadbu- 
khan. That tenure was sold in execu- 
tion of a decree for rent held under the 
Bengal Tenancy Act. Sarada and Annada 
were two uterine brothers, land Kba- 
gendra and Bhnpendra were the step, 
brothers of Sarada and Annada. Dnriabb- 
mani, against yfhom the rent decree was 
passedi was the widow of Anna^, who 
is now dead. In the rent exeoqtion ease 
an application was shade under S. 174, 
Ben. Ten. Act, as now amended for the 
setting aside of the sale by oneBhisbna- 


pada; who oiaiins to be the nephew of 
Annada that is his brother's soh^ . 'An 
objeotion waa raised by the snetion- 
pnrohaser, Susbeelasnndareo, who iS i^be 
appellant before us, that the applies, 
tion under 8. 174 did not lie, aS Bisbau— 
pada was not a person, whose interesta 
were affected by the sale within the*- 
meaning of S. 174, Ben. Ten. Aet, ap> 
amended by Bengal Act 4 of 19^, It- 
was stated by the Munsif, . who dealt- 
with the matter in the first instance... 
that it was abmitted that Bishnupada. 
was the reversioner and the Munsif'' 
accordingly set aside the sale tho 
conditions for setting aside of the sala>^ 
having been fulfilled by him. 

An appeal was taken to the Court of' 
the District Judge, who by his order., 
dated 4th May 1931, sent back the caso- 
to the Munsif for the purpose of enab- 
ling him to record evidence in respect- 
of the assertion that Bisbnupada waa- 
the reversionary heir, it being stated 
before the learned Judge that the Mun- 
sif had fallen into an error in holding., 
that it was admitted before him that 
Bisbnupada was the reverrionery heir- 
of the judgment-debtor, Durlabhmani-. 
The case went back to the Munsif, who- 
came to the conclusion that Bisbnupada. 
was the next reversiooer he being tho- 
brother’s son of Durlabhmani’s husband., 
whereas the two stepbrothers of Dur- 
labbmani’s husband were not the pro- 
ferential heirs under the Dayabbaga 
school of Hindu law. The Munsif ap- 
parently relied upon the decision of 
Greaves, J., in the case of SuJehamayee- 
Biswas V. Manoranjan Choudhury (l) and. 
on a statement in Mr. Golapohandra Sar- 
kar Shastri's Hindu Daw, Bdn. 6, 1927,. 
pp. 519 and 630. The learned District 
Judge after oonsidering the finding of 
the Munsif, also came to the oonclusioD 
that Bisbnupada was the next rever- 
sionary heir and bo’ eonsequently dis-- 
missed the a{]H 90 (^L ‘■•nd set aside tho 
sale. Against the concurrent decisions - 
of the Courts below the present appeal 
has been brought and a preliminary 
objection has been taken to the bearing, 
of the appeal on the ground tbak * only 
one appeal is allowed, undej the provi- 
sions of S. 174, Cl. (5) as amended by 
the Act of 1938 and no second appeal 
lies. It is not nebessary to decide this- 

’iTa I B 1936 Qal 138s>80 1 0 637. 
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<)ueation ia the view that we take of 
the merits of the ap^al. 

It has been eontended on behalf of 
the appellant that the Mnhsit was 
clearly in error in coming to the con- 
clusion that Bishnupada was the pre- 
ferential heir. This contention . seems 
to us to be right. It appears that the 
Mnhsif was misled' 'hy the decision of 
'^reaves and Oioaing, dd., in the case 
■ct Sukhamay« Bitikftu iiusb referred to; 
■because thak was. a'case bf stridhan pro- 
perty aad'tl^^estion arose regarding 
’euooefl»i.od .to such property and this 
fact was oyerlcoked and has misled 
also the editor of Golapohandra Sarkat's 
book on Hindu law,, where he had ^put 
the stepbrother as coming not only after 
a brother's son tut also after the sister's 
aon in the line of succession under the 
Dayabhaga scbool. The text of the Day a- 
•bhaga onthis point is as follows: 

“In the absence o( her mother there is the 
vright of a uterine brother only; .... in the 
■atoeucy of uterine brothera the etepbrotbers of 
itbe same oasts 'will Inherit." 

This shows that, according to Jeemu- 
tabahana, in the absence of the brothers 
the stepbrother comes in tbs next line 
|of succession to the brothers’ property. 
That that is the ctdMot view appears 
from the opinion of Mr. Mayne and of 
Mr. Bajkumar Satba,dhifcari as given in 
his well-known treatiso on Hindu Law 
jof Inheritance, p. 363. 2nd revised edi- 
tion (1922). In Sheo Swndary v. Pirthte 
Singh (2), the Privy Council held that 
the half brother comes immediately 
after the brothers of whole blood just 
as .the son of a whole brother succeeds 
before the son of a stepbrother. The 
Munsif and the learned Judge were 
therefore wrong in coming to the con- 
'Clnsion that the piresent despondent- was 
the next reversioner to the estate of 
Duriabhmani’s husband.- But although 
the Courts below have, fallen into this 
error, it appehts to os that Bishmipada,- 
who is the neiit presnmptite reversioner 
after the s^pbrethers ifl a person, 
whose interesis are affected by the eale 
within the meanlog of'S.- 174, Ban. Ten, 
Act. It beitt contended,., in view of 
w decieiji^.hhth!e-Ootirt in the .ease of 
' V. Baidya Natit (8) that 

4 b reversioner to a . Hindu widow’s, estate, 
wh o 'is; entitled to the ettete on the 
~ a. A I B losa Oal9SEs70 1 U 19T. 
a. (1877) 4rAi*t (P-0). 


death of the widow, did not have any 
interest”* in the tenure or holding 
"voidable on the sale” within the mean- 
ing of S. 170, ^1.. (3), Ben. Ten. Act, as 
it stood before its amendment by Bengal* 
Act 4 of 1928, It is suflSoient, for onr 
present purposes, to say that the 
learned Chief Justice, Sir Lancelot 
Sanderson andChotzner, J., were dealing 
in that case with the provisions of the 
statute, where the words used were to 
the effect that the person, whose inter- 
est was voidable on the sale was entitled 
to come in and apply. The words, now 
used after the amendment are "any 
person whose interests are affected by 
the “sale” and the words are undoub. 
tedly of much wider import. 

It has been argued on behalf of the 
4bppellaDt that the reversioner has only 
4 got a epea successionis or a chance or 
possibility of succession which cannot be 
regarded as an interest in the reversion. 
This is an entirely erroneous view to 
submit to the Court. It may not be an 
interest in praesenti in the property, 
which the female owner holds for her 
life. It may be that until the estate 
vests in him on her death, he has noth- 
ing to assign or to relinquish or even 
transmit to his heirs: see Amrit Nara- 
yan Singh v. Oaya Singh (4). It has 
been pointed out in the decisions of the 
Judicial Committee that the estate, 
which a Hindu widow inherits from her 
husband, is an estate of inheritance to 
herself and to the heirs of her husband. 
It is not right to say that the widow’s 
estate is mere life estate as is under, 
stood in English law: see Moniram 
Kolita V. Keri Kolitani (5). It is not 
known till the female owners’ death as 
to who “will be the actual reversioner. 
It may be that the two stepbrothers 
might not survive the widow. The] 
interest -of the next reversioner is aj 
mere contingent interest; but still it is 
an interest which has to be recognized. 
It is sought -to be argued that a merej 
chanee of sapeessioa is not an interest 
within tbp meaning of S. 174, which 
must t» re^rioted to a present prop, 
rietaxy interest. Wa aca unable to see 
why. that - restricted interpretation 
should be put on - the language., of the 
stattite whieli '.runs as,' follows; “any ' 
«. A I S 1817 P 0 06s4il C. iOgsige X A 8S^ 
iSCUBtiOfPC^. ^ " 

B. (1980) 8 CU .7n^7 X A IXP 0). ■ 
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person whose interests are affected Ify 
the sale" may come in under *S. 174. 
jrba word ''interest" is wide enough to 
lipclude not only a proprietary or pos- 
isessory interest but also the oontin- 
/gent interest of a reversioner. 

It is next argued that, in any event, 
having regard to the circumstances that 
now exiati Bishnupada is not the im- 
mediate reversioner and he has no right 
to come in. There can be no gainsay- 
ing the fact that he has an interest in 
the preservation of the estate, which 
would pass out of him, if he at anv time 
{happens to be the reversioner. If the 
Iproperty is now sold in execution of a 
decree for rent against a limited owner 
;a possible reversioner has a right to 
Sprotect the property, in the reversion of 
’which he may have a possible interest, 
,if the immediate reversioner does nob 
'• 3 ave the property from sale. We are 
!of opinion, that this application may 
Ibe maintained by a contingent rever- 
jsionary heir as the presumptive rever- 
isionary heirs., i. e., the step-brothers, 
jwho would succeed if the widow were 
ibo die at this moment, do not care to 
preserve the estate. This view finds 
indirect support from two decisions of 
their Lordships of the Judicial Com- 
mittee of the Privy Council: Anand 
Kunwai v. Court of Wards (6) and 
Fateh Sing v. Jogannath Bakhsh Singh 
(7). In the latter case it was held that a 
suit for a declaration, that a gift by a 
Hindu widow is void as against the 
reversionary heirs of the husband is 
priraa facie competent only to the near- 
est prospective reversioner and that, 
if a more distant relation claims to sue 
he can only maintain the suit by show- 
ing that the nearer reversioner has col- 
luded with the widow or for some simi- 
lar reason. Those reasons were indi- 
cated in the earlier judgment as follows: 
If the nearest reversionary heir refuses 
without sufficient cause to institute 
proceedings, or if he has precluded him- 
self by his own act or conduct from 
suing, or if he concurred in the act al- 
leged to be wrongful. Here the next 
reversioners have waived their right to 
preserve the estate by making the depo- 
sit and have thereby concurred in * the 
sale by their oonduot and I d oD*t see 

G. (1880) 6 Cal 764=8 I A 14 (P G). 

7. A I R 1925 P C 65=91 1 0 980=62 I A 100= 
47 All 168=27 O C 884 <P 0).* — 
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why the remote rOversioner should not 
take sfeps to protect the estate. We 
affirm the deoision of the Oourts below, 
although we differ from them on the 
question that Bishnupada is the im- 
mediate reversioner; we think tbayt 
Bishnupada, although not the imme- 
diate reversioner, has suffioielit interest 
to make thd application under 8. i'74, 
Ben. Ten. Aot. On this ground we affirm 
the decisionjs of the Courts below and 
this appeal is, d'ceordingly, dismissed. 
There will be no order as to costs in this 
appeal. It is not necessary to make any 
order on the application made in the 
alternative. 

Jack, J , — I agree. ' 

B.K. Appeal dismissed. 
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Mitter and M. C. Ghosb, JJ. . 

Gouranga Behari Basak and another — 
Appellants. 

v. . 

Manindra Nath Das Gupta — Bespou- 
dent. 

Appeal No. 337 of 1931, Decided on 
17th January 1933, against order of 
Dist. Judge, Bajshahi, D/- 4th May 
1931. 

4c 4< Civil P. C. (1903), S. 64 and O. 38, 
R. 5 — Defandant depoiiting amount witli 
plaintiffs pleader under Court’s order — De* 
posit subject to result of ponding action'— 
Subsequent insolvency of defendant — Plain- 
tiff is entitled to deposit in preference to 
general creditors — Insolvency. 

No doubt an attachmeut before judgment does 
not confer upon the decree-holder any right 
prior to that of the Official Assignee and that a 
decree does not constitute ihe judgment-creditor 
a secured creditor and give him any charge or 
lien over the attached property; but where a sum 
is deposited by the defendant with the plaintiff's 
pleader under an order of the Court that the de- 
posit is to bo in part satisfaction of the money to 
which the plaintiff may be entitled as a result 
of the action the plaintiff is secured in obtaining 
satisfaction of his decree, if he obtains one, and 
on a decree being obtained, the plaintiff is enti- 
tled to be paid out of this sum forthwith in pre- 
ference to the other creditors : Ex parte Banner, 
In re Keyworth, (1874) 9 Ch, 879; Bird v. Bars~ 
tow, (1892) 1 Q. B. 94; A / B 1925 Cal 416 and 
A I E 1919 Mad 607, Eel on. 

LP 626 0 2 ; P G27 G 1] 

Badhabenode Pal and Subodk. Ch, Boy 
Chowdhury — for Appellants. 

Mitter, J , — It is unfortunate that ^ the 
respondent has not appeared iu thisqaae 
but Dr. Pal who appears for the appel- 
lants, has put the case with great fair- 
ness before us. It appears that the 
appellants brought a suit for partner- ^ 
ship and aeoounts on 22hd September ' 
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1921 against two other persons who 
have since been adjudicated insol- 
vents. The suit was brought by the 
plaintiffs who were two brothers and 
their case was that there bad already 
been accounts taken and a sum of Bupees 
^,000 odd was found due from the de- 
fendants who have been declared insol- 
vents subsequently. The defence of the 
defendants in that suit was the denial 
of the averment about the accounts 
taken. The parties went 'into an arbi- 
tration and an award was given. The. 
award was against the defendants for a 
sum of Bs. 1,600 out of which they de- 
posited Bs. 500 with a certain gentle- 
man and offered to deposit Bs. 1,000* 
with the plaintiffs pleader Bhabani 
Gbbinda Ohoudhury. An order was 
made by the Court in that suit on 27th 
September 1921 to the . following effect 

It is agreed by the parties tblit defendants 
should deposit Bs. 1,000 in cash by 29th Septem* 
her with Babu Bhabani Gobinda Ghoudhury, 
pleader for the plaintiffs, in part satisfaction of 
the money to which the plaintiffs may be enti' 
tied. If the defendants fail to make this deposit, 
order on the plaintiffs’ application for appoint- 
ment of. receiver will be passed on 20th Septem- 
ber.” 

On 29th September the following order 
was made : 

” The defendants have paid Bs. 1,000 to plain- 
tiffs' pleader Babu Bhabani QobindaChoudhury,’* 

On the 30th there is the further order: 

*' The plaintiffs' prayer for payment of Bupees 
1,000 deposited by defendants with Babu Bha- 
bani Qobinda Ghaudhury, pleader for the plain- 
tiff, is considered. Defendants oppose the peti- 
tion. 1 think that the money should be kept in 
-deposit with Babu Bhabani Gobinda Ghoudhacy 
until further orders. This order will not affect 
the plaintiffs' right to interest to which they may 
be found entitled tb.” ' 

The suit was dismissed by the Court 
of first instance; but eventually on 18th 
February 1931 that decree of dismissal 
was set aside and the suit was decreed 
for Bs. 2,048-3-9 witb coats and interest 
a$ per judgment. In the meantime an- 
otbsr creditor of the defendants^in that 
suit filed a petition in insolvency on 17th 
September 1930 and bad an ad interim 
receiver appointed in those proceedings 
on 15th November 1930. The defendants 
were adjudioa^d insolvent on 15th May 
1931. The receiver applied for with- 
drawal of this sum which was deposited 
with Mr. Bhabani Gobinda Ohoudhury 
pleader for the plaintiffs as being the 
amount payable to the plaintiffs in the 
event t.hey succeed, in the Partnership 
.account su>t. On the application of the 


teceiver the learned District Judge of 
BajahaVii passed the order that this sum 
of Bs.‘ 1,000 which was in deposit with 
Mr. Bhabani Govinda Choudhury must 
be treated as a part of the assets of the 
insolvents and he .accordingly directed 
that the money should . be paid to the 
Beceiver for the benefit of the general 
body of the creditors of the insolvents. 
It is against this order which is dated 
4th May 1931, that the present appeal 
has been brought and it is argued that 
the learned District J udge was not right 
in treating this sum as money which 
had been attached before judgment and; 
in applying the rule of law that attach-j 
ment before judgment docs not confer! 
upon the decree-holder any right prior 
to that of the Official Assignee and that 
a decree does not constitute the judg-l 
ment creditor a secured creditor and| 
give him any charge or lien over 
the attached property. It is said 
that this principle has no application 
to the present case. So far as tbo state-, 
ment of the law is concerned with re- 
gard to the properties which wore at- 
tached before judgment no question cau 
be raised ; and it has been conceded by 
the learned Adocate for the Oippollants 
that the Judge is right in the view of 
law regarding the properties attached 
before judgment under O. 38, B. 5, Civil 
P. 0. 

But it is argued that in this case tho 
money was really ear-marked for tho 
plaintiffs and the effect of the order of 
27th September 1921 which has been 
quoted above is to treat this money as 
being payable to the plaintiffs the 
moment they obtain the judgment for 
the sum or anything in excess of that 
sum. It is argued that the effect of the 
deposit and of the order of 27th Septem- 
ber 1921 is that it really belongs to tho 
plaintiffs or to the person who is found 
eventually to be entitled to tho sum in 
dispute. As authority lor this conten- 
tion reference has been made to some 
English cases as well as to some Indian 
cases. Beference may be made to the 
Case of Ux parte Banner In re Keyiuorth 
(l) and to the case of Birdv.Barstow (2). 
In the first case a certain sum was paid 
into Court in order to abide the event 

1. (1874) 9 Oh. 379=43 L J B K 102=30 L T 
620. 

2. (1892) 1 Q B 94=61 L J Q B 1=66 J P 196= 
40 W R 71=66 L T §66. 
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of action and this was said by James. 
L. J., in that case. 

“ It is similar to vrbat is constantly dono in 
this Court when a bill is filed to restrain an ac- 
tion at law and the plaintiff is ordered to pay 
into Court the amount claimed in the action. It 
belongs to the party who is found eventualiy to 
be entitled to the sum in dispute.'* 

In the latter case the facts were as 
follows : 

“ In an action Against the defendant, a widow, 
on a covenant for payment of money entered into 
by her when she was a married woman, the 
plaintiff applied for leave to sign judgment under 
O. 14. An order was made giving the defendant 
leave to defend on bringing into Court Bs. 600 
which she accordingly did. On the trial of the 
action the Judge gave judgment for the plain- 
tiff, but directed that the money should remain 
in Court pending an enquiry whether the defen- 
dant had separate property available in execu- 
tion.” 

It was held that the meaniDg of the 
order under O. 14, was that the money 
was to bo brought into Court to abide 
the event, and that the plaintiff being 
successful was entitled to have the 
money forthwith paid to liim. It was 
pointed out in that case that the effect 
of the order was to .secure the plaintiff 
in obtaining satisfaction of a judgment, 
if he obtains one, on the terms that if 
he does, it (the money) shall be paid out 
to him, so far as it goes to satisfy the 
jurlginout. Kollowing these cases the 
Judges in the Indian Courts have taken 
the same view. Eeference may be made 
to the case of Chowtiimiill Maganmull 
V. Calcutta Wheat and ^eed^ Associatioji 
(3) and to the case of liamiah Aiyar v, 
Gopahar (4). It makes no difference in 
jpvinciple as to whether the money was 
iactually deposited in the Court or whe- 
ther the money was put into the hands 
jof the plaintiffs* pleader under the order 
of the Court earmarking that money to 
jbe paivl to the plaintiffs in part satis- 
ffaotion of the money to which the plain- 
litiffB might be found entitled as a result 
'of the pending action. In this view 'we 
are of opinion that the order of the 
learned l>istrict Judge must be set aside 
and we direct that the receiver be direc- 
ted to pay this sum of Bs. 1,000 if he 
had taken it under the order of the Dis- 
trict Judge, to the appellants. No order 
is made as to costs. 

M. C, Ghose, J . — I agree. 

R.K. Order set aside, 

X'ATBTg^arS6=84'l"0 
4. A 1 B 1919 Mad 607=49 1 C 20=41 Mad 
1058. 
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Mitter and M. 0. Ghose, JJ. 
Midnapore Zamindary Co,, Ltd, — 
Decree-holders — Appellants. , 

V. 

Ahdul Zalil Af^a^Judgment^debtorv- 
Bespondent. 

Appeal No. 239 of 1932 and Civil Buie 
No. 707.M of 1932, Decided on 17th 
January 1933, against order of Sub. 
Judge, Nadia, DA 29th March 1929. 

(a) Civil P. C.(1908), S. 152-Amendmant . 
of decree — Decree can be brought into con- 
formity vjrltb judgment at any time unleat 
third parties have acquired rights under 
erroneous decree. 

A decree can be brought into conformity with 
the judgment oven after the lapse of years and 
the ouly limitation is that the Court imay deem 
it inexpedient or inequitable to exercise its powers 
where third parties have acquired rights under 
the erroneous decree without a knowledge of the 
circumstances which would tend to show that 
the decree was erroneous. And the Court can 
amend the decree oven in the course of execu- 
tion, where the executing Court and the Court 
which passed the decree are. one and the same : 
Hatton V. Harris, (1895) A G 647, Ref. 

IP 629 0 1] 

(b) Execution Sale — Court has no jurisdic- 
tion to sell properties of persons who are 
not parties to proceedings or properly repre- 
sented— Such sales are nullity. 

A Court has no jurisdiction to sell the property 
of persons who were not parties to the proceedings 
or properly represented on the records. As 
against such persons the decrees and sales pur- 
porting to bo made would be a nullity and might 
1)6 disregarded without any proceeding to sot them 
aside : 32 Cal 269 (PC), Ref, LP 629 G 2J 

(c) Minor — Minor not reprosanted in suit 
but represented by guardian in execution 
proceedings — Sale held is not valid — Decree 
— Execution. 

Where a decree is obtained in a suit in which 
a minor is not represented, a sale of the minor's 
property in execution proceedings , is void even 
though in such execution proceedings he is re- 
prosen ted by his guardian. [P 629 C 2] 

(d) Minor — Ratification — Sale in execution 
of rent decree obtained against person 
while minor — Surplus of sale proceeds al- 
lowed to be taken in execution of subsequent 
rent decree after attaining majority — Sale 
must be regarded as ratified. 

A sale of minor's property was held in execu- 
tion of a rent decree obtained against a minor 
who was not at all represented in the suit ; on 
attaining majority, the minor allowed the surplus 
of the sale prociseds to be taken in exeoutidn of 
rent decree for subsequent period: 

Held ; that the minor must be deemed to have 
ratified the sale by his conduct and that he was 
estopped from denying its validity, [P 699 0 2] 
U, N, Sen Gupta and Manmatha Nath 
Das Quptor-iot Appellants. 

Bupendra Kumar Mitter and Phanin^ 
dra Nath Dey — for Bespondent. 

Mitter, cT".— This appeal is directed 
against two orders embodied in one judi^- 
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ment of the Subordinate Judge of Nadia 
'which is dated 29th March 1932. The 
hrat order which is attacked is an order 
directing amendment of a rent decree 
and the second order challenged by this 
appeal is one refusing personal execution 
of the decree against the respondent as 
asked for by the decree-holders appel- 
lants. 

The questions which fall for deter- 
minatipn in this appeal depend on facts 
' which are either admitted or have 
been proved in this case. They may be 
briefly stated: It appears that the 
Midnapur Zamindary Co. Ltd., now ap- 
pellants, brought a rent suit in the year 
1923 against four persons, namely, Abdul 
Jalil Mia, now respondent, Esmail Hos- 
sein Mia, a minor represented by his 
guardian ad litem Ainuddin and two 
other persons who were the darpatnidars 
under them. The rent suit was for ar- 
rears for the period 1327 to Pous kist of 
1329 B. S. The defence to the suit was 
that the plaintiffs, the Zamindary Co. 
Ltd., had dispossessed the defendants 
from a portion of the darpatni and there 
should be entire suspension of rent. 
This defence was given effect to by the 
Subordinate Judge who tried the suit in 
the first instance and plaintiff's suit was 
dismissed. This decree of dismissal was 
affirmed by the District Judge on appeal. 
There was a further appeal to the High 
Court by the plaintiff company and 
during the pendency of the second ap- 
peal Ainuddin, the guardian of Ismail, 
died but no new guardian was appointed 
in his place. On 10th February 1928 
the High Court decreed the appeal and 
sent back the case for determination of 
the extent of dispossession by the plain- 
tiffs and for passing a decree in plain- 
tiffs' favour after allowing proportionate 
abatement of rent to the defendants on 
account of the dispossessed area. On 
remand Esmail was not represented by 
a guardian and a decree was passed 
in favour of the plaintiffs for Bs. 4,092 
odd not only against the three defen- 
dants who were properly represented 
but also against Esmail Mia, who was 
not represented by a guardian ad litem. 
In execution of this decree the sale of 
the darpatni took place on 9th July 
1931 and it was purchased by the. plain- 
tiffs company for Bs. 35,000. As the 
claim for rent was for Bs. 6,000 there 
*wa8 a surplus of Bs. 30,000 in favour of 


^e judgment-debtors, the four defen- 
dants in the suit. 

During the j)endenoy of this suit before 
the Subordinate Judge after remand by 
the High Court, two other suits for rent 
of the same darpatni for a subsequenf 
period had been instituted by the plain- 
tiffs' company. They were Bent Suits 
Nos. 7 of 1926 and 11 of 1930. These 
suits were jointly tried and were decreed 
on Slst March 1931. From the surplus 
sale proceeds of the sale in execution of 
the rent decree in Suit No. 3 of 1923 
the entire claim of the Bent Suit No. 11 
was satisfied and a substantial portion of 
the decree in Bent Suit No. 7 of 1926 
was satisfied. The plaintiffs company 
have executed the decree for the balance 
in Bent Suit No. 7 of 1926 and have at- 
,tached the personal properties of the 
respondent Abdul Jalil Mia who is one 
of the judgment-debtors in the suit. In 
order to understand the objection of the 
judgment-debtor Abdul Jalil Mia one 
fact has to be borne in mind and that 
is this: in the judgment of Bent Suit 
No. 7 it was directed that the tenure 
should bo sold first in execution of the 
decree in accordance with a stipulation 
in the darpatni patta (Ex. 2) to that 
effect, but this clause was omitted from 
the decree and an application was made 
for the amendment of the decree by 
bringing it into conformity with the 
judgment, and the amendment of the 
decree has been made. The order al- 
lowing amendment, as has been already 
stated, has been attacked in this appeal 
and' we will return to this hereafter. 
The main objection of the respondent 
judgment-debtor to this personal execu- 
tion is Chat as according to the decree as 
amended the tenure must be sold in the 
first instance, and as the sale of three 
annas share of Esmail Mia' is absolutely 
void as the sale was in pursuance of a 
decree in a suit in which he was not 
properly represented, three annas share 
of the tenure still remains unsold, and 
according to the decree no personal exe- 
cution can issue against one judgment- 
debtor till the darpatni tenure in its 
entirety is sold. This objection has pre- 
vailed with the learned Subordinate 
Judge below and he has allowed the ob- 
jection and has directed that the tenure 
should be sold first and if any balance 
be left, then it could be executed per- 
sonally against the judgment-debtor. 
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The Midnapur Zamindary po. baa 
accordingly preferred this appeal and 
the learned counsel raises two conten- 
tions before us: (l) that the decree in 
Suit No. 7 of 1926 should not have been 
•allowed to be amended at the late stage 
after it has been partly satisfied and 
that ezecution Court has no jurisdiction 
to amend the decree. (2) The second 
contention may be subdivided under 
three heads; (A) that the sale of 
Esmail's share is not a nullity and (B) 
even if the sale be regarded as void, the 
fact that Esmail was represented in the 
proceedings in execution and his guar- 
dian took part in Qie proceedings relat- 
ing to the settlement of value of the 
property to be advertised for sale estops 
him from challenging the validity of the 
sale and (G) even if that is not so, the 
fact that Esmail after attaining maj6- 
rity allowed the surplus sale proceeds 
of the sale which is impeached as void 
to be applied to the satisfaction of the 
decree in Rent Suit No. 1 1 and partly of 
Suit No. 7 of 1926 estopped him from 
challenging the sale. The first conten- 
tion of the appellant has really no sub- 
Istance, for it is now well settled that a 
:decree could be brought into conformity 
with the judgment even after the lapse 
;of years and that the only limitation is 
(that the Court may deem it inexpedient 
!or inequitable to exercise its powers 
iwhere third parties have acquired rights 
under the erroneous decree without a 
knowledge of the circumstances which 
would tend to show that the decree was 
erroneous; see Hatton v. Harris (l). In 
the present case no rights of third 
parties had intervened at the date of 
the amendment of the decree. We are 
consequently of opinion that amend- 
ment has been rightly allowed. There 
jis no substance also in the contention 
that the Court could not amend the 
decree in the course of execution. It 
appears that the executing Court and 
the Court which passed (be decree are 
one and the same and it was at the in- 
stance of the appellant that orders on 
the petition for amendment were not 
passed till after the merits of the objec- 
tion case was heard. 

Taking now the first branch of the ap- 
pellants' second contention that the 
sale of Ismail's share is not a nullity it 
appears to me that this contention can> 

1. (1895) A C 547=62 L J P C 24=67 L T722. 


not be sustained, for, it is now well 
established on the highest authority 
that the Court has no jurvidiotiozi to selij 
the property of persons who were noti 
parties to the proceedings or properly 
represented on the record. As 'againsl; 
such persons the decrees and sales pur- 
porting to be made would be a nullity 
and might be disregarded without any 
proceeding to set them aside. If autho- 
rity be desired for these elementary 
propositions, it may be found in the 
judgment of Sir Barnes Peacock* in 
Kishen Ghose v. Aman (2J:^ see the ob- 
servations of Lord Davey in Khdrajmal' 
y. Dain (3). In the present case IsmaiL 
was not represented in Bent Suit No. 7' 
after remand. Consequently the sale 
of bis share is void and of no effect in 
law. The second branch of the second 
contention is that even if the sale be, 
regarded as void as Ismail was repre- 
sented in the ezecution proceeding 
which led to the sale by his uncle Jahir- 
uddin (see Ex. B) it must be taken that 
the sale of Ismail’s share was ratified. 
This contention does not seem to me to 
be right, for Ismail was a minor at thej 
date of the execution proceedings and noj 
act done by his guardian during his 
minority can render a void sale valid. 

The third branch of the second conten- 
tion, namely, that there was ratification 
of the sale by Ismail after he had at- 
tained majority seeing that after attain- 
ing age he allowed the sorpuis sale pro- 
ceeds to be taken in execution of the 
decree for rent for the subsequent period 
seems to me to be well founded and; 
must prevail. It has not been disputedl 
before us that Ismail had attained the 
age of majority when the rent decree in 
Suit No. 11 of 1930 was executed and the 
said proceeds were applied to his use or 
for his benefit as it extinguished his 
liability for rent for the period covered 
by Suit No. 11 of 1930 and this circum- 
stance must be regarded as ratification 
by him of the sale in execution of the 
rent decree in the suit of 1923.' In al- 
lowing the surplus sale proceeds to be 
taken for satisfying his liability in the 
rent decree No. 11 he has ratified the 
sale by a course of conduct which stops 
him from denying the validity of the sale 
and indeed it is a significant cironm- 
stance that Ismail has never applied to 
2. Marshall 647. 

* B . (1905) 82 Cal 296=34 I A 23 (P C). 
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set aside the sale. The law with regard 
to ratification of void sale by the acts of 
the parties in interest has been well 
put by Mr. Freeman in his Law of Void 
Judicial Sales (S. 50, p.l70) and may bo 
u^efully'reproduced here : 

“As a gonoral rule a oorifirmation or ratifica- 
tion cannot strongtlion a void estate, con- 
firmation may make a voidable or defeasible 
estate good, but cannot operate on an estate void 
inlaw.’ If this rule be one of universal appli- 
cation, then there oan be no necessity for con- 
fiideriiig th^ question of ratification in connexion 
withfVoid judicial sales. But this is one of those 
rules which are so limited by exceptions, that 
the circumstances to which it may be applied 
are scarcely moi^ numerous than those from 
which its application must be withheld. There 
oan now be scarcely any doubt that void judicial 
sales are within the exceptions, and are unaffected 
by the .rule. These sales may be ratified either 
directly or by a course of conduct which estops 
the party from denying their validity. Thus If 
the defendant in execution after a void sale uf 
his property has been made, claims and receives 
the surplus proceeds of the sale with a full know- 
ledge of his rights, his act must thereafter be 
treated as an irrecoverable confirmation of the 
sale.** • 

Ismail having ratified the sale it is 
not open to him again to challenge the 
validity thereof and far less is it open 
to the present respondent to impeach 
the sale. There oan be no question that 
as against him the sale of Ismail's share 
must be regarded as valid. The result 
is that the Subordinate Judge’s order 
regarding the amendment of decree 
must stand and that bis order directing 
that the tenure should be sold first must 
be set aside. The plaintifiFs decree- 
holders will be entitled to proceed 
against the respondent judgment-debtor 
for the realization of the balance due 
under the decree in Suit No. 7 of 1926. 
This appeal, in so far as it is directed 
against the order giving efifect to the 
objection of the respondent Abdul Zalil 
Mia to personal execution, is allowed 
with costs here and in the Court below. 
We assess the hearing fee in. this Court 
at two gold mohurs. In view of oqr judg- 
ment in the appeal no order is necessary 
in the iSule (Civil Buie No. 707.M of 
1932.) ; ^ . 

M. C\ Ghose, — I agree. 

K.S. Order accordingly. 
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S. N. Guha, J. 

Kahil Gazi — Petitioner. 

• v. • 

Madari Opposite Party. 

Civil Rule No, 943 of 1932, Decided 
on 9th January 1933, against order of 
Dist. Judge, 24-Parganas, D/- 28th May 
1932. 

Mahomedan Law — Marriage — Dissolution 
— Proper procedure is to file suit for dissolu- 
tion of marriage according to law. 

The proper procedure for a Mahomedan wife 
to ask for dissolution of marriage against her 
husband is not by a mere applic.ation which can 
be disposed of in a summary proceoding hut by 
filing a suit for dissolution of marriage in accor- 
dance with law. , [P 630 G 2] 

Ahinash Chandra Ghose and Itaincn- 
dra Nath Majiimdar — for Petitioner. 

A. K, Fazldl Huq and Abdul Ali — for 
Opposite Party. 

Facts. — A Mahomedan wife made an 
application on payment of court-fees of 
annas 12 against her husband for dis- 
solution of marriage before the District 
Judge's Court at Alipore. The grounds 
for her application were that her hus- 
band had unjustly charged her with 
having committed adultery and subject- 
ed her to cruel treatment. The husband 
denied the allegations of fact and raised 
objections as to the competency of the 
Court to exorcise the functions of a 
Eazi and its forum, the form of the 
proceedings and the sufficiency of the 
court-fees paid. The Judge overruled 
the objeotions as to jurisdiction, forum, 
court-fees, etc., and found in , favour of 
the imputation of adultery and cruel 
treatment, and granted the wife’s prayer 
for divorce. The husband thereupon 
obtained the Buie against the order of 
dissolution of marriage under S. 115, 
Civil P. C., read with S. 107, Govern- 
ment of India Act. 

Order. — After hearing the learned ad- 
vocates appearing for the parties in this 
case, it appears to me that leave should 
be granted to the opposite party in this 
Court, the petitioner by whom the ap- 
plication for dissolution of marriage 
was made before the learned District 
Judge of 24-PargaDas to withdraw her 
application. It would be open to the 
party, the applicant for dissolution of 
marriage, to file a suit for dissolution of 
marriage in accordance with law; and 
any finding come to by the learned Dis- 
trict Judge in his order against which 
this Buie is directed, will not affect bet 
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ri^^hts of the parties. As the applica- 
tion on which the order of the learned 
District Judge, 24.PargaDaB was made, 
is»allowed to be withdrawn, the order 
against which this is Buie is directed is 
discharged, and this Buie made abso- 
lute. There is no order as to costs in 
this Buie. 

K.S. Bulc made absolute, 
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Mitter and Bartley, JJ. 

Central Co-operative Stores Ltd—kp* 
pellant. 

V. 

Santinidhan Roy — Bespondent. 

Appeals Nos. 415 to 417 of 1931, Deci- 
ded on 25th April 1932, against appel- 
late orders of Sub- Judge, Jalpalguri, 
D/- 23rd May 1931. 

Co-operfttive Societies Act (2 of 1912), 
S. 42, Cla. (b) and (d) — Order determining 
liabilility of member without taking evidence 
— Application for execution should be dis- 
missed. 

Procoedings taken before the liquidator under 
S. d2, Cls. (b) and (d), aio to some extent in the 
}3ature of quasi judiriai proceedings. Ai.d the 
liquidator may issue summonses to persons 
whobe attendance is required cither to give evi- 
dence or to produce documents. He may oom- 
poll the attendance of any person to whom a 
sminmoDs has been issued and for that purpose 
issue a warrant for his arrest. In order to arrive 
at any conclusion on the question of the deter- 
mination of the liabilities of any member of a 
society, some evidence is required by the rules to 
bo taken. Where the liquidator pasres an order 
without following this procedure, application 
lor execution of his order should be dismissed. 

[P 632 0 2] 

Dwijendra Krishna Dull and Asaduz- 
2 aman — for Appellant;. 

Atul Chandra Gupta and Urukramdas 
Chuckerbutty — for Bespondent. 

Judgment, — These are three appeals 
which are directed against the order of 
the Subordinate Judge of Jalpaiguri, 
dated 23rd May 1931, passed in certain 
proceedings arising out of execution of 
orders purporting to have been made 
under S. 42, Cls. (b) and (d), Co-operative 
Societies* Act (11 of 1912). The appli- 
cation was made at the instance of the 
liquidator who was appointed under 
sub-S. (l), S. 42. Amongst objections 
to the execution of these orders the 
principal objection taken was that the 
orders which were sought to be execu- 
ted in these three proceedings oui of 
which the three appeals arise were not 
orders made under S. 42, Cls. (b) and 
(d) of the Act. The order which was 


filed. was the order dated 20th March 
1930, in which it is recited that previ- 
ous orders had been maeje on 18th Feb- 
ruary 1929, assessing contributions pn 
all share-holders to the fullest extent 
of their respective liabilities ' undeu 
S. 42 (2), Cl. (b), Act 11 of 1912, and 
this order of 26th March. is^said to fae.in 
continuation of that order. The Mun- 
sif who dealt with the matter in the 
first instance overruled the objection of * 
the members of the Society who t6ok 
tl^ese objections. Ag.aiQat these orders 
appeals were taken to the Court of the 
Subordinate Judge and the learned Sub- 
ordinate Judge has reversed the deci- 
sion of the Munsif mainly basing his 
decision on this: that the order of 18th 
Februrary 1929 which must be taken to 
be the foundation of the liquidators' 
proceedings under S. 42, Cls. (b) and (d) 
is not before the Court. He points out 
that no copy of that order was filed for 
execution by the civil Court. 

Under these' oiroumstances *he dis- 
misses the application of the liquidator 
in each of these three proceedings. The 
liquidator has consequently preferred 
these appeals and it is contended on his 
behalf that the order of 26th March 1930 
was in substance the order wbioh the 
liquidator purported to pass under the 
provisions of S. 42, Cls. (b) and (d). In 
one of the appeals, viz,, No. 415 of 1931, 
Mr. Gupta who appears for the respon- 
dent points out that the order of 26th 
March 1930, purporting to have been 
passed by the liquidator shows that the 
contribution towards the assets and the 
costs of the liquidation amount to 
Bs. 106; whereas in accordance with the 
order of 18th February 1929 the cost of 
liquidation and the contribution towards 
the assets amount to Bs. 99. It is said 
that there is a substantial variation 
from the order which was passed on 
18th February. He contends therefore 
that as the order of 18th February 
which was for a smaller sum, was not . 
before .the Court it could not be said 
that the latter order really complies 
with the requirements of the section read 
along with the rules which under the Act 
were made by the local Governent under 
the provisions of S. 43, Cl. (t). It is. 
argued for the respondent- that prooeed-j 
ings taken before the liquidator under 
S. 42, Cls. (b) and (d]i, are to some ex- 
tant in the nature of quasi judicial pro- 
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ceedings. For acoording to B. 29, Cl. (e), 
iBengal Government Bnles, the liquida- 
tor may issue summonses to persona 
whose attendance is required either to 
give evidenoe or to produce documents. 
He may compel the attendance of any 
person to whom a summons has been 
issued and for that purpose issue a war- 
rant for his arrest. 

In order to arrive at any conclusion 
on the question of the determination of 
jthe liabilities of any member of a 
Isooiety, some evidence is required by 
the rules to be taken. It does not ap- 
pear that this procedure was followed 
BO far as the order of 26th March 1930, 
jwas concerned, and that was the order 
which was before the Court. In these 
circumstances we are of opinion that the 
Subordinate Judge was right in dismiu 
sing the three applications out of which 
these appeals arise. It is not necessary 
therefore to consider the validity or 
otherwise of the preliminary objection 
taken by Mr. Gupta in Appeal No. 415. 
The result accordingly is that these ap- 
peals fail and must be dismissed. We 
assess the hearing fee in M. A. No. 415 
of 1931 at one gold miohur. There will 
be no order as to costs in the other ap- 
peals. 

K.S. Appeals dismissed. 

A. I. R. 1933 Calcutta 632 

Mitter and M. 0. Ghosb, JJ. 

Maharaja Bir Bikram Kishore — Plain- 
tiff — Appellant. 

V. 

Munshi Tafazzal Hussein and others — 
Defendants — Bes pendents. 

Appeal No. 168 of 1931, and Civil 
Bevn. Cases Nos. 368 and 481 to 519 of 
1931, Decided on 13th January 1933, 
against appellate order of First Addl. 
Sub-Judge, Noakhali, D/- 16th January 

1981 ^ 

- (a) Civtt P. C. (1908). O. 41, R. 4-AppM 
by some of defendaDts — Non-appealing* de- 
feodantt are entitled to take advantage, of 
deciai on' in a ppeal. 

Where a decree is passed against several defen- 
dants although only some of the defendants ap- 
peal fron^^the decree the other non-appealing de- 
fendants axe entitled to take advantage of any 
decision ^hi'eb might be arrived at in favour of 
the appealing defendants. [P 684 G 1] 

(bjf Bengal Cess Act (9 of 1880), S. 64— 
N^co' under S. 54 is condition procodent 
to pay cess— Defendant failing to raise yrant 
tof notice in written Aatemont but raising it 
In course of argumont — Plaintiff should 


prove notice — Civil P. C. (1908), O. 6, R. 6 
and O. 8. R. 2. 

In order that a zamindar or a superior land- 
lord may be entitled to obtain decree for cesses 
as against a tenure holder or against a nishkarda'r 
he must establish that there has been a notice 
under S. 54, Cess Act. Hence that notice is 
really a condition precedent to the tenure holder’s 
or hiskardar’s liability or rather the foundation 
of his liability. Where a ‘ defendant fails to 
raise the plea of ivant of notice in his pleadings 
but raises it at the time of argument, the plain- 
tiff is not relieved from proving the service of 
notice which is the foundation of the defendant’s 
liability as the service of notice cannot be 
implied under 0. G, R. 6 when there is no such 
allegation in the plaint: ISiCaZ 197, B.cl on. AIH 
1924 Pat 206, Dist. [P 634 C 2] 

(c) Civil P. C. (1908), O. 41, R. 23 — Suits 
tried in entirety on evidence by lower Court 
— Remand should not be under O. 41, R. 23. 

Where the suits are tried by a Munsif in their 
entirety on evidence and not on preliminary 
points alone, it is not open to the appellate Court 
to send back these suits for determination to the 
Court of first instauco, O. 41, E. 23 not applying 
to such a case. [PG35C1, 2) 

Jogesh Chandra Roy, D. L. Kastgir, 
Bomesh Chandrfl Sen, Birendra Chandra 
Das and Santomoy Mazumdar — for Ap- 
pellant;. 

Bhagirath Chandra Das — for Beapon- 

dents. 

Mitter^ /. — This appeal and the forty 
revision cases arise ont of an order of 
the Subordinate Judge of Noakhali, dated 
16th January 1931, by which ha direc- 
ted a remand for re-hearing of the suits 
in which this appeal and these revision 
cases arise. It appears that Ilis High- 
ness the Maharaja of Hill Tipperah in- 
stituted the forty-one suits in which this- 
appeal and these revision cases arise in 
the Court of the Munsif at Feni for re- 
covery of arrears ofeesses for^four years 
covering the period from 1332 to 1335 
B. S. fils case is that the defendant or ' 
defendants in each of these suits are the 
owners of niskar lands within the ambit 
of his zamindari and they used to pay 
cesses to the Collector of Tipperah but 
since 1913 these Niskar lands having 
been affiliated to his zamindari under 
the provisions of the Cess Act the Maha- 
raja had been paying cesses to the Col- 
leotor and realizing cesses from the 
defendants. The cesses were subjected 
to a re-valuation after an interval of ten 
years and the Maharaja being a mere 
Collector of cesses imposed according to 
the latest re-valuation claimed these 
cesses from the defendants as finally 
assessed, by the Deputy Cess Collector 
under the provisions of the Bengal Cess- 
Act, Act 9 of 1880. The Maharaja had* 
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pursuance of those provisitne paid 
cesses to the Oolleotor according to the 
said re-valuation. In these suits which 
T^ere tried together the defendants ap- 
peared, but they did not take a plea to 
' the effect that they were not liable to 
pay the cesses as the plaintiff had not 
caused a service of notice in each mouza 
as contemplated by the provisions of 
S. 51, Cess Act. The Munsif accordingly 
refused to allow them to take the plea 
at the time of the argument as it bad 
not been taken in the written statement 
filed by them, lie was of opinion that 
to allow them to take the plea at that 
stage of the argument would operate to 
the prejudice of the plaintiff, the Maha- 
raja. Ho accordingly decreed the 
suits for cesses as claimed by the plain- 
tiffin each of the suits. 

Against those decrees the defendants 
preferred appeals to tho Court of the Ad« 
ditionsl Subordinate Judge of Noakhali, 
and tho learned Subordinate Judge was 
of opinion that as the notice under S. 54 
was the foundation of the defendants' 
liability to pay cesses it was really a 
part of the plaintiff’s case to establish 
the service oi these notices before the 
defendants can be called on to pay the 
cesses paid by the Maharaja to the Col- 
lector. It appears that these 41 suits 
were tried along with about 33 more 
suits the suits being altogether 74 in 
number; in some of these suits there 
was some evidence to the effect that the 
notice under S. 51 was published in the 
village Dakbin Sripur and Nilakhi in 
in the month of Chaitra 1335 B. S. that 
is, for the period just outside the period 
for which claim for cesses had been made 
in each of these suits. In this view 
the Subordinate Judge was of opinion 
that an opportunity should be given to 
the plaintiff for establishing the publi- 
cation of notices more particularly in 
view of the fact that the plaintiff offered 
to prove the notices in the Court of the 
first instance but could not do so as 
there was objection on the part of the 
defendants.. It may be mentioned that 
except the niskar lands in the two suits 
with regard to which there are two re- 
vision petitions, namely, revision peti- 
tions Nos. 482 and 495 all the other 
nishkar lands are situate in either Nila- 
khi and Dakhin Sripur. The Subordi- 
nate Judge seemed to think that in vi6w 
of these facts it would not be right to 


throw out the plaintiff’s suit altogether 
but that an opportunity should be given 
to him to prove that the notices under 
8. 64 had been served. Although in res- 
pect of the suits to which revision oases- 
Nos. 482 and 495 relate, nishkar lands^ 
are situate outside the two mouzabs. I 
have mentioned, the Subordinate Judge- 
is of opinion that the two suits to which 
Appeals NoS. 33 and 50 of 1930 before 
him relate were also governed by the 
same consideration; and he.direoted that 
there should be an order . of remand in 
all these suits to the Munsif who should 
determine the. question of service of- 
notice and also any other relevant issues* 
that might arise for consideration. 

Against this decision the plaintiff 
Maharaja has preferred one appeal and 
has filed forty applications in which 
Buies have been granted; and in support 
of this appeal and the revision cases it 
has been argued by. Mr. Jogesb Chandra 
Boy who appears for the Maharaja ap- 
pellant that the Judgment or rather the- 
order of remand of the Additional Sub- 
ordinate Judge is vitiated on several 
grounds. It is argued in the first plaoa 
that tho form of the order of remand is- 
bad and as all the suits in their entirety 
were tried by the Munsif on the evi- 
dence in the case the remand to tbfr 
Munsif made by the Subordinate Judge- 
in respect of all these suits contravenes, 
the provisions of 0. 41, B. 23, Civil P.C.. 
It has been argued in the second place 
that the service of notice under 
S. 54 being a condition precedent to the- 
institution of the suits it must be takem 
to have been implied in the allegation in 
the plaint that such a notice had been 
served in view of the provisions of O. 6,. 
B. 6, Civil F. C., and it was for the de- 
fendant or defendants in each of these 
suits to dispute the question of the- 
maintainability of these suits on the- 
ground of want of notice having regard 
.to the provisions of 0. 8, B. 2, Civil P.O. 
It has next been argued that even if 
there was no notice under S. 54, Cess 
Act, that does not debar the Maharaja 
from recovering cesses not at the double- 
rate as contemplated by the provisions 
of S. 58 but at any rate according to the 
old rate. In this appeal and in these 
revision cases a further ground has been 
taken, namely, that there being an oe 
parte decree against many of the defen-, 
dants in these suit and only some of the 
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flofendaDts having appealed before the 
Subordinate Judge, so faras the non ap- 
pealing defendants are concerned the 
decree for cesses against them as made 
by the Munsif '^should' be allowed to 
Bt{|nd. 

We may dispose of the last contention 
at once by saying that although only 
some of the defendants did appeal the 
other non-appealing defendants were en- 
titled to take advantage of any decision 
which had been arrived at in favour of 
Ithe appealing defendants by reason of 
the provisions of 0. 41, B. 4, Civil P. G. 
Bo there is not much substance in this 
last contention of Mr. Boy. It becomes 
necessary to deal in the first instance 
fwith the second ground for if the appel- 
lant succeeds on that ground it would 
nof! be necessary to deal with the other 
contentions. So that ground really goes 
to the root of the defence. It is said 
that although it was not specifically 
alleged in the plaint that the notice 
under S. 54, Cess Act, had been served 
yet if one examines the provisions of 
O. 6, B. 6, of the Code it must be taken 
that the fulfilment of the condition pre- 
cedent, namely, service of notice, must 
be implied. 0. 6, B. 6 runs as follows : 

*‘Any condition precedent, the performance or 
occurrence of which in intended to be contested 
shall be distinctly specified in his pleading by 
the plaintiff or defendant, as fhe case may be; 
and subject thereto, an averment of the peyfor- 
inance or occurrence of all conditions precedent 
necessary for the case of the plaintiff or defen- 
dant shall be implied in his pleadings.*' 

It is said further that having regard 
to the provisions of O. 8, B. 2 the de- 
fendants should not be permitted to 
raise the defence as. one of notice under 
S. 54 as the defendant in each case did 
not take the same . in their respective 
written statement. 0. 8, B. 2 runs as 
follows : , 

"The defendant must raise by his pleading all 
matters which show the suit not to be main- 
•tainable " 

It is not necessary to quote the "^otber 
part of the rule. It is argued that this . 
rule is really a reproduction of 0. 9, 
B. 14 of the Supreme Court Buies and 
according to 0. 6, B. 6 it does away with 
the neeesjiiity ‘ of general avertment of 
the performance or occurrence of all 
•conditions precedent; and in support of 
this contention reliance has been placed 
•on the decision of the case of Oates v. 
W. J. Jacobs, Ltd, (l) which 

1. (1990) 1 Gh D 667=89 L J Ch 819=128 L T 
* 238=64 8 J 426. 


lays down the proposition which is now 
embodied in 0. 6, B. 6 of the Code. An 
examination of that case however will 
show that that case is no authority fov 
the proposition that although notice 
may be impliedly taken to have been 
served where there is no such allegation 
in the plaint the plaintiff is relieved 
from proving the service of the notice 
which is really the foundation of the 
liability of the defendants. 

It has now been settled by the deci- 
sions of this Court, a type of which is to 
be found in the case of Ashanullah Khan 
V. Trilochan Bagchi (2) that *in order] 
that a zemindar or a superior landlordj 
may be' entitled to obtain decree for 
cesses as against a tenure holder or 
against a nishkardar he must establish 
that there has been a notice under S. 54, 
Cess Act. In other words that notice 
is really a condition precedent to the. 
tenure holder’s or niskardars liability or 
rather .the foundation of his liability. 
In support of this view a case has been 
placed before us from the Patna High 
Court which was also a case under the Cess 
Act where the question now in contro- 
versy was directly raised. That decision 
is in the case of Murli Manohar v. Baja 
Nand Singh (3), where Boss, J.. sitting 
singly held that notice under S. 54, 
Cess Act is a condition precedent to the 
liability to pay cess. A defendant must, 
the learned Judge says, if he contends 
non-service of such notice, state this 
specifically in his pleadings otherwise 
due service of the notice will be pre- 
sumed. The circumstance which dis-| 
tinguiahes this case before Boss, J., from' 
the present case is that in the case 
before Boss, J., the point was really 
taken before the lower appellate Court.; 
In the present case it appears that 
although the point was not raised in, 
the pleadings that is in the written, 
statement in each of these snits, the 
defendants raised this .contention in the; 
coarse of the argument at a late stage, 
of the suits, and at that stage the 
plaintiff offered to prove the notice 
which was objected to by the defen- 
dants. The other oiroumstance which 
distinguishes these cases from the Patna 
case is that those cases were tried along 
with 33 other cases in. which there was 
some evidence led to show that notices 
undy S. 54 were published in villages 
9. (1886) 18 Cal 197. ' 

8. A 1 -9 1924 Fat 206=72 101. 
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Dakhm Sripur and Milakhi in the moniSh 
of Chaitra 1335 B. S., that is, a*tter the 
period for which cess has been sued for 
in these suite, and this circumstance is 
relied on by the Subordinate Judge when 
,ho thought that the ends of justice will 
bo met by directing a remand. There 
was no such evidence in the Patna case. 
The subordinate Judge makes the follow- 
ing pertinent •observation in this behalf 
which may be usefully reproduced here. 
He says this: 

“The ruling reported in Gan Kim Swce v. 
Balli Vro*i (4) is also to the effect that cesses 
niAy be recovered as they fall due after the 
publication of such a notice, and not ccssos such 
;is fell duo prior to such publication. To this 
the plaintiff-respondent's pleader replies that 
the evidence of the publication of notices under 
S, 51 that was adduced related to those cases 
only in which such an objection has been raised 
and those cases were dismissed as the Munsif 
considered the evidence to bo insufficient and 
there have been no appeals in them. On the 
other hand the plaintiff as it appears offered to 
put in papers showing the publication of notices 
which were refused by the Court on defendant's 
objection and so nothing is known, so fat as the 
plaintifi'.s pleader un this Court is advised as to 
how and when the notices on. the present cases 
were published, for the lower Court did not 
codsidcr that the plaintiff was called upon to 
prove this. It is further pointed oat that it 
will not be fair to have refused the plaintiff's 
documentary evidence about publication in the 
lower Court, and to non-suit the plaintiff here 
on account of absence of evidence to prove 
publication of notice under S. 54 here. This 
contention appears to be prima facie reasonable 
just as much as contention by the learned pleader 
for the appellants that once some evidence about 
the publication of such notices is admitted at the 
joint trial of group of cases and is rejected, or is 
(as now) Buspocted to bo insufficient, it will not 
bo permissible to think that fact, the more 
specially as the piiblicalion of such notices is the 
legal pro-requisite to defendants being called 
upon to pay any cess at all. In those circum- 
stances for the ends of justice the suit must be 
remanded for a fresh trial after investigation of 
the question of the publication of notices under 
S. 54 and any other relevant issues that will 
arise for consideration." 

We are therefore of opinion that the 
Subordinate Judge has taken a oorrect 
view BO far as the merits of the order of 
remand isconoerned and we think, except 
in the two cases to which we shall ad- 
vert presently, the order of the Subor- 
dinate Judge on the merits can be sus- 
tained. This brings us to the other 
point, namely that the order of th.e 
remand is bad in form. That is the first 
contention which has been put forward 
and we agree with the learned advocate 

4.1i88C)l3 Car287=sis IA"66^rSar722 
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for the appellant that that is so. Thei 
suits not having been decided on the; 
preliminary point it was not open to 
the appellate Court to 'send back these 
suits for determination to the Court ofj 
first instance, O. 41, B. 23 not applying 
to such . a I case. The result is that 
except in the two revision oases to 
which we will refer presently the order 
of the Subordinate Judge directing a 
remand to the Court of first instance 
must be set aside and he is directed to 
deal with the appeals in these cases after 
either taking such evidence on the 
question of notice under 8. 54, Cess Act, 
and on other questions as he may deem 
expedient or if he so chooses by direct- 
ing the Court of first instance to take 
evidence on these points and by asking 
it to send the evidence after recording 
its own findings to the lower appellate 
Court. The lower appellate Court in 
these cases is directed to deal with the 
further question raised before this Court, 
namely as to the liability of the defen- 
dant to pay cesses even if no notice bad 
been served under S. 54; and the right 
of the plaintiff to get cesses at the old 
rate will also be determined by the said 
Court. The learned Subordinate Judge 
is also directed to determine as to whe- 
ther notice under S. 54 is a pie-requisite 
• in each of these 41 cases. The lower 
appellate Court will re-hear these cases 
in the light of these observations.^ Costs 
will abide the result. The hearing fee 
of this Court is assessed at one-half gold 
mohur, i.e. Bs. 8, for each of these oases. 

With regard to Civil Revision Cases 
Nos. 482 and 495 it appears that the 
nishkar lands are not situated within 
either the village of Dakhin Sripur or 
the village of Nilakhi and therefore the 
considerations which justify the Subor. 
dinate Judge in thinking that an oppor- 
tunity should be given to the plaintiff 
for establishing the publication of the 
notice in the other cases do net apply 
to these two cases. The result is that 
the order of the Subordinate Judge in 
each of these two oases is set aside and 
that of the Munsif is restored with costs 
throughout in each case. The tearing 
fee of this Court is assessed at one half 
gold mohur, that is, Bs. 8 in each case. 
The Bulos are thus made absolute. 

itf. C. Ohose, /.—I agree. 

K.s. Order aecordingly. 
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Jack aj»d Mitikb, JJ. 

Bajaneekanta Laha — Petitioner. 

V. 

Atulchandra Seal — Opposite Party. 

•Civil Bevn. Petn. No. 629 of 1932. 
Decided on i;5th January 1933, against 
order of Mnnsif, Amta, D/- 18th Febru- 
ary 1932. 

Bengal Tenancy Act (8 of 1885), Si. 26-F 
and 188 — Application for pre-emption by 
some of CQibarera Other coiharerc joined 
only after period of limitation*— Application 
ia not maintainable. 

An application for pre-emption by some of co* 
sharers is not maintainable where the other co- 
sharers are not impleaded within the period of 
limitation for the institution of such a suit even 
though cosharers who are impleaded subsequent 
to such period state that they had no wish to 
purchase the land : A I B 193B Cal 460, Bel on; 
Cal Civ Bevn. 184 of 1980, not Foil. [P 68G 0 21 

Herambachandra .Guha, Saieeshchan^ 
dra Chaudhuri and N arendranath Ba- 
nerji — for Petitioner. 

Bupendra Kumar Mitra — for Oppo- 
site Party. 

Jack, J, — This Buie has arisen out of 
an application by the petitioner for the 
transfer of certain land to them under 
S. 2G.F, Ben; Ten. Act. This applica- 
tion was made on 17th November 1931. 
Subsequently, by an order of the Court, 
dated 9th January 1932, the petitioners 
added the other cosharer landlords, the 
opposite parties Nos. 5 to 20 in this 
application. Thereafter, these opposite 
parties entered appearance, refused to 
exercise their right of pre-emption and 
gave their consent to the purchase of 
the land by the petitioners. The learned 
Munsif rejected the petitioners' applica- 
tion on the ground that it was not 
maintainable, inasmuch as, at its incep- 
tion, the application was not in form in 
accordance with the provisions laid down 
in S. 188, Ben. Ten. Act. This order the 
petitioners seek to set aside. 

A notice was served on the landlords 
in this case on 17th September 1931, 
and it is admitted that the other co- 
sharer landlords were not made parties 
within two months of the date of the 
notice or within one month from the 
date of the application. S. 188, Tenancy 
Act, layi down that 

* 'subject tb the proviflions of 8. 148- A. where 
two or more persons are cosharer londlords, any- 
thing which the landlord is under this Act re- 
quired or aothorised to do.mnst be done either 
by both or all those parsons acting together ox 
b^ an agent authorized to act on behalf of both 
qt all ot them : Piovided that one or more co- 
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sh&rei landlords, if all the other cosharer land* 
lords are idade parties defendant to the suit or 
proceeding in manner providad in sub-Ss. (1) and 
(2), S. 148-A, a^d are given the opportunity of 
joining in the suit or proceeding as co-plaintifis oV' 
CO- applicants, may file an application under sub- 
8. (1), S. 26-F.*’ 

It has been argued that, in the present 
case, inasmuch as. the other cosharer 
landlords were ultimately made parties,; 
no question of limitation arises and tbat| 
the deficiency in the original application 
was made good inasmuch as the otherl 
cosharer landlords came forward subse- 
quently and stated that they bad no> 
wish to purchase the land. In support 
of this argument, an unreported case of 
this Court Bahirdas Pandit v. !Shitalda» 
Ghat ter ji (1) has been referred to. In 
that case, the coshaiers did not join in 
the original application, and, haying 
.been subsequently added as parties to 
the application it was held that no 
question of limitation arose. This was 
a decision of a learned Judge sitting 
singly. We find, on the other hand, the 
contrary view taken by a Division Bench 
in BarkaiuLla Prama^iih v. Ashutosh Ghose 
(2). It is oxpiessly laid down in S. 18b 
of the Act that the cosbarers must be 
given the opportunity of joining the suit 
as plaintiffs at the time the application 
is filed. It seems to me therefore that! 
inasmuch as the cosbarers had not been* 
given this opportunity before the period 
of limitation, the application is not 
maintainable under S. 188, Ben. Ten. 
Act. This was the view taken by the 
learned Munsif. This Buie is therefore 
discharged. In the circumstances of 
this case there will be no order as ta 
costs. 

Milter j J. — I agree. 

K.S. Buie discharg ed. 

1. Civil Bevn. Mo. 164 of 19S0, Decided on 24tb 

July 1980, by S. K. Ghose, J. 

2. A 1 R 1983 Cal 460. 

A. I. R. 1933 Calcutta 636 (2) 

Mitter and M. 0. Ghose, JJ. 

Sm. Balkish Bibi and others — Decree- 
holders — Appellants. 

V. 

Faridal Alam and another — Judg- 
ment- debtorB*--BeBponddnt8. 

Civil Appeal No. 331 of 1931, Decided 
on 19th January 1933, against original 
order of First Court Sub-^Judge, Chitta- 
gong, D/- 18th April 1981. 

Bengal Land Revenue Salsa Act (11 of 
1859), S. 34— -Sale held where there it no^ 
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«rrear of revenue — Lend Revenue Selee Act 
^oes not apply. " 

A sale held where there is no arrears of reve< 
nue is nol a sale under the provisions of Reve- 
nue Sales Act. And hence the law of special 
limitation provided ior by S. 34 for the execu- 
tion of the decree does not apply to such sales: 

• 25 Cal 838 (P C).and AIB 1924 Pat 604, Reh 
on. ; 12 WR 276, Dist. IP637 O 1] 

Narendva Kumar Das and Bhupendra 
Kumar Das — for Appellants. 

Chandra Sekhar Sen — for Respon- 
dents. 

Mitter, J, — The question raised by 
this appeal turns on the construction of 
Sa 33 and 34, Revenue Sales Act — Act 
11 of 1859. It appears that the property 
of the appellants before us was sold at 
what purports to bo a revenue sale 
under Act 11 of 1859. A suit was 
brought by tlio appellants for setting 
aside that sale which was in respect of 
a tenure to which the combined provi- 
sions of Act 11 of 1859 and Act 7 of i858 
of the Bengal Council were applicable. 
The suit ultimately resulted in a decree 
by the High Court in favour of tho ap- 
pellants — a decree setting aside the sale. 
The High Court was of opinion that the 
sale was altogether without jurisdiction 
as there was no arrears of revenue due 
from the appellants. Tho Judges were 
of opinion that the case was governed 
by the decision of their Lordships of the 
Judicial Committee in the cise of Haji 
Buksh PHahi v. Durlav Chandra Kar (I) 
and that the sale was premature and, as 
has already been stated, without juris- 
diction and liable to be set aside. After 
this decision of tho High Court which is 
dated 23rd August 1928, there was an 
application for execution of the decree 
of the High Court which directed not 
only the setting aside of the sale but 
declared that the plaintiffs tho appel- 
lants would be entitled to recover pos- 
session of the properties if they had been 
dispossessed. 

The present application for execution 
out of which this appeal arises was filed 
before the Court of the Subordinate 
Judge at CJbittagong on 24th November 
1930. To this application the present 
respondents objected on the ground that 
the application for execution was barred 
under the provisions of S. .34, Act 11 of 
1859, it not having been filed within six 
months as is provided for in that seq- 
tion. The objection prevailed with the 

1. (1912) 89 Cal 981=16 1 C 821=8 1 A 177 
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learned Subordinate Judge of the Court 
below and he came to the oonoloeiosi 
that the application for execution bar-* 
ing been made beyood the statutory 
period as is provided under S« 84 it was 
clearly time-barred. He dismissed the 
execution case. Against this order. the 
present appeal has been brought by the 
deoree-holders and it has been contend- 
ed on their behalf that the provisions of 
S. 34, Act 11 of 1859, are not attracted 
to the facts of this case seeing that the 
sale was not under Act 11 of 1859 but it 
was held in a case where there bad been 
no arrears of revenue according to the 
findings of the highest Court of appeal 
in India. It is argued that by the ex-| 
press terms of S. 34, the section applies! 
if the sale is made under the Act and 
the sale in the present case is not 
under the Act as on the findings therel 
was no arrears of revenue. This view, 
is supported by the decision of their 
Lordships of the Judicial Committee of 
the Privy Council in the case of BaU 
kisJien Das v„ Simpson (2), where their' 
Lordships of the Judicial Committee 
made the following observations. ' Lord 
Watson in delivering the judgment said 
this: 

Sootion 3, Act 11 of 1869, provides that, in 
default of payment of revenue, within the time 
appointed for each district by the Board of Reve- 
nue the 'estate in arrear* in those districts shall 
be sold at public auction to the highest bidder. 
The Act does not sanction, and by plain implica- 
tion forbids, the sale of any estate which is not 
at the time in arrear of Government revenue. 
The whole clauses of the Act of 1859, in so far as 
these relate to sales or to their challenge at the 
instance of the proprietor, as well as, the provi- 
sions of S. 3, Act 7 of 1878 (Bengal), are framed 
upon the express footing that they are to be ap- 
plicable to the sale of estates which are in 
arrear of duty. The enactments of 1669 and 
of 1868 are obviously intended to apply to cases 
in which, if the irregularity or illegality of the 
sale proceedings alleged by the objector be 
negatived, tho Sale will remain valid.'* 

It appears clear from this decision 
that a sale held where there is no arrear 
of revenue ia not a sale under the provi- 
sions of the Revenue Sales Act. To such 
sales the Land Revenue Sales Act can- 
not possibly apply. We are therefore of 
opinion that the law cf special liiqita- 
tioD provided for by S. 34 for the execu- 
tion of the decree does not apply to the 
present case. In the view which, we 
take we are supported by the. decision- of 
P. B. Das and Boss, JJ., in the case ctf 

Y (1898) 25 Gal 838=26 I A l6l=7 Sardee 

(PC). 
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Hakim Mahammad Idris v. Lachman 
DaSy reported in an unauthorized report 
{A. J. ij. 1924 Pat. 504). The learned 
Judge points out that a distinction is 
clearly, drawn in the judgment of the 
Judicial Committee between a case 
where the sale is authorized but is at- 
tended with some irregularity or illega- 
lity aod a case where the sale is cot 
authorized at all. The learned Judge 
proceeds further and says this: 

“ In my opinion all these decisions establish 
conclusively that when there is no jurisdiction 
in the Collector to put up a property to sale, the 
sale hannot be regarded as a sale under Act 11 of 
1859. S. 34 only applies where the sale is held 
under S. 11 of 1859 and is annulled by a final 
decree of the civil Court." 

It remains to notice the authority 
cited by the learned advocate for the 
respondents in support of his contention 
that S. 34 applies to a ease where thef 
sale is held either under the Act or on 
the ground of want of jurisdiction; and 
we are referred to the case of Sreemunt 
Lall Qhcse v. Shama Soonduri Dassee 
(3). We do not think that in that case 
that question was directly raised. It 
was only incidentally remarked by 
Markby, J., who delivered the judgment 
and he said this: 

" An application has been made to us, to make 
an order under the provisions of S, 34, Act 11 
that the purchase money should be refunded to 
the defendant by the Collector; but 1 think that 
order must be made, not by us but iu the 
execution of the decree. We are also asked to 
make a special declaration that the sale is annul- 
led, but that appears to us to bo unneco.ssary. 
For the purposes of B. 84, Act 11 of 1859, we 
consider that the sale ie already annulled by the 
decree for possession." 

These'^re observations which are obi- 
ter and these observations were made at 
a time when the view prevailed in India 
that even a sale held where there was 
no arrear of revenue was a sale under 
the Act. That view is no longer tena- 
ble in the face of the clear pronounce- 
ment of their Lordships of the Judicial 
Committee in the case of BalHislien Bas 
V. Siritpsofi, (2) referred to above. The 
result is that the order of the Subordi- 
nate Judge is set aside and it is directed 
that he should entertain this applica- 
tion for execution and proceed to deal 
with it in acoordauco with law. There 
will be no orders as to costs. 

■ M. C. Ghose, 7. — I agree. 

K.S. Order accordingly. 

37(1869) 12 WB 276. 
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Costello and S. K. Ghose, JJ. 

Manir Sheikh and others — Appellants. 

V. 

Emperoi — Opposite Party. 

Criminal Appeal No. 716 of 1932, De-' 
oided on 13th January 1933, against 
order of Addl. Sessions Judge, Mymen- 
singh, D/- 2nd June 1932. 

Criminal P. C. (1898), S. 276, Prov. 2 — 
Procedure for making up deficiency in 
jurors applies to special as well as common 
jurors. 

Where special jurors to the, number of 18 had 
bean summoned but only five of thorn were pre- 
sent : 

Held : that it was open to the Judge to supple- 
ment the five special jurors, who were available 
and who were chosen by lot, and one special 
juror who happened to bo present, with threo 
persons, who were jurors awaiting in another 
Court but preaumabiy v*ero not 011 the special 
jury list at all : AIR 1931 Cal 793, Rel on. 

LP 039 C 1. 2] 

TTemantakumar Lisioas — for Appel- 
lants. 

Khundkar — for the Crown. 

Costello^ /. — In this case the throe 
appellants, Manir Sheikh, Syedali and 
Abbasali, wore charged, the first two 
under S. 302 and the third under S. 302 
read with S. 109, 1.P.C. All the threo wero 
found guilty by the jury and were sen- 
tenced to transportation for life. Mr. Bis- 
was on behalf of theso appellants has at- 
tacked the summing of the learned 
Additional Sessions Judge of Mymen- 
singh in several particulars, but the 
chief ground for criticism is in roferenco 
to the evidence given by a witness 
named Safiruddin Fakir. This case for 
the prosecution, put very shortly, is 
this : The doeeasod man, Kasem Fakir, 
and bis brother Yasin wore returning 
home from Katakhali hat on 30th June 
1931. Kasem was walking ahead of his 
brother and. when ho reached a bund by 
the Kalibajail river, Yasin heard a cry 
from Kasem. He then ran towards him 
and saw the accused, Syedali, strike 
Kasem with a sulpi. Subsequently 
Manir gave certain blows with a dao on 
the neck of the deceased, Kasem, and 
the third man, Abbas, attacked 'the de- 
ceased with a sulpi. When Yasin came 
up towards Kasem, he was driven away 
by Syed with the sulpi, which was in 
his hand. The evidence given by Yasin 
is corroborated by a man named Abdul 
Gani, who was also an eyewitness of a 
i considerable part of the ooeurrenoe. The 
alarm, which was raised by Yasin, at- 
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tracted to the spot a number of persons, 
two of whom saw the three accused 
making off with weapons in- their hands 
and the rest of them heard from Yasin 
that the three accused were the assail- 
ants of his brother. (After discussing 
the merits of the case, and the charge 
to the jury, the judgment proceeded). 
Looking at the charge as a whole we are 
of opinion that it is quite satisfactory 
and that the case has been fairly and 
properly put by the learned Judge to 
the jury. 

There is one other matter, to which I 
must allude. Mr. Biswas took what he 
described as a preliminary objection, 
which was based on the manner in 
which the jury who tried these appel- 
lants was constituted. It appears from 
the order-sheot that this is what bB.p. 
pened: The case was to have been tried 
by a special jury, [n accordance with 
the provisions in that behalf contained 
in the fourth proviso to S. 276, Criminal 
P. 0,, special jurors to the number of 18 
had been summoned for the purpose -of 
the trial. The order-sheet records what 
happened in these words : The cards of 
the 18 special jurors summoned in this 
case 

“ wero taken and drawn by lot one after another, 
Aa each card was drawn by lot the name ond 
address of the corresponding' juror wore called 
aloud and in the case of cards Nos. *’ — (then 
the learned J'ndf'o cniimcratos 13) — “ the jurors 
were found absent, while in the case of each of 
the cards Nos. *’ — (ho mentions five) — the 
jurors stood up and tlio accu.'^od were asked 
if they objected to be tried by that juror and the 
accused and their pleader had no objection. As 
thero wero no other jurors suinmonod in this 
casepresout, one gcutleman — Naf;oudrakuinar De 
— who happened to be present in Court and who 
said his name appeared in the list of special 
jusors and ho mentions by name three 

other persons, who were summoned as jurors in 
another Sessions Court — " are chosen as jurors 
in this case by mo and in tho case of each juror 
the ri reused were asked, if they objected to be 
tried by that Juror, and tho accused had no ob- 
jection. Tlie dofonco pleader and the Public 
ProsGcutoF also had no objection to any of the 
four jurors dhosen.” 

Upon that state of affairs, Mr. Biswas 
has proceeded to argue at considerable 
length that the whole trial ought to ba 
.declared irregular and the eonviotion 
iquoisbed on the ground that the jury 
was not properly constituted, in that it 
was not open to the learned .Additional 
ISessions Judge to supplement the five 
special jurors, who were available and 
who were chosen by lot, and one special 
juror who happened to be present, with 
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three persons, who were jurors awaiting 
in another Court but presumably were 
not on the special jury list at all. In 
any event, I would have been of opinion 
that there was no real substance in the 
point urged by Mr. Bwwashavifig regard 
to the fact that both the accused and 
their legal representative at the trial 
categorically said that they had no ob- 
jection to wbat was taking place and no 
objection to their being tried by these, 
imported jurors. Further, to my mind,| 
the word of the second proviso to 8. 276, i 
Criminal P. C.^ are sufficiently wide in{ 
their import to cover a ease such as thel 
present one. That proviso says : 

in caao of a deficiency of persons summoned, 
the number of jurors required may, with tho* 
leave of the Court, be choson from such other 
l)orsoDB as may be present." 

Had this point come before me and 1 
had had to decide it without reference 
to any authority, I would still have said 
that tho point had no substance in it 
but it appeared, after we had listened 
to Mr. Biswas for some considerable 
time, that ha had at hand an authority, 
which was not only in point and directly 
in point but, so far as it was material 
on all fours with the present circum* 
stances ; 1 refer to tho case of Shaheb 

AH v. Emveror (1), where it was held by 
Lort-Williams and S. K. Ghose, JJ., that 
the second proviso to S. 276, Criminal 
P. 'G., which provides for the making up 
of deficiency in jurors from among per- 
sons, other than those summoned, pre- 
sent in Court applies to special juries as 
much as to common juries. With that 
decision I respectfully and entirely 
agree. It is quite obvious that that au* 
thority entirely disposes of the point 
sought to be made by Mr. Biswas in the 
present case as regards the constitution 
of the jury. For the reasons I have al- 
ready given it follows that this appeal 
must be dismissed. 

S. K. Ghose, J, — I agree. 

K.S. Appeal dismissed. 

~A ill 1931 Cal 793 = 1931 Cr 0 1057 '^^9 
GiL J 129=68 Gal 1272=135 I 0 486. 
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Bankin, C. j. and Ambbb Ati, J. : 

Hafez Molla and others — Appellants. 

V. 

Emperof — Opposite Party. 

Criminal Appeal No. 607 of 1932, De- 
cided on 17tjh January 1933. 


Hafez Molla t. Emperob 
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Criminal Trial — Verdict of jury and con- 
viction of accused — Foreman of jury con* 
victed of having taken bribe — Verdict and 
conviction cannot be sustained. 

Where in a trial, some of the aocused were ac- 
quitted and some convicted and it was found 
that the foreman was subsequently convicted of 
having taken a briHb in connexion with same 
trial: 

Held\ that the verdict of the jury could not 
be sustained and that the conviction should be 
:set aside. [p 640 0 1] 

Fazlul Huq — for Appellanfcs. 

Khundkar — for the Crown. 

Eankin^ C. 7. — In this case it appears 
that ben persons were put on their trial 
on charges under Ss. 304, 326, 324 and 
365, I. P. C., certain charges being 
.against some and not against the others. 
In the result, six were acquitted and the 
four appellants before us have been con- 
victed under S. 326, I. P. 0., and sen- 
tenoed, three of them to seven yeai^s’ 
rigorous imprisonment each and one to 
three years’ rigorous imprisonment. 

It appears that the foreman of the 
jury was subsequently convicted of 
having taken a bribe in connexion with 
this very trial and, in these circum- 
Istanoes, as that fact is not disputed and 
’as he has been convicted formally of the 
offence, we have to consider whether it 
is possible to let the verdict against the 
font appellants stand. I am of opinion 
that it is quite impossible. There is no 
Isaying how to the corrupted mind of a 
juryman, who had taken a bribe,' the 
receipt of money from certain accused 
might not be.aninfluence, which tempted 
Ihim to convict the other accused. Under 
the circumstances, the verdict cannot be 
jsustained, and there must be an order 
that the conviction of and the sentences 
|on the four appellants be set aside and 
that the appellants be retried. 

Ameer Ali, J.— I agree. 

K.s. Betrial ordered, 

A. I. R. 1933 Calcutta 640 

' COST^IiLO AND 8. E. GHOSa, JJ. 
Bafak Sheikh and others — Accused. 

V. 

jBmperor— Opposite Party. 

Oriminal Appeal No. 698 of 1932, De. 
oided 0 %. 13th January 1933, against 
order of Asst. Bess. Judge, Fabna, IV- 
1,8th June 1932. 

Criminal P. C. (1898), St. 30S ana 307— 
Obvious and incontitiant verdict of jury— - 
Judge CUB make further charge to jury wUb-' 
>out referring matter to High Court. 

Where a Judge is not minded to .aeoopt what 
is obviously and admittedly an inconsistent vec- 
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dlot of the jury, 'he can make further charge to 
the jury without referring the case to the High 
Court for consideration. [P o41 C2] 

Deeneshch(\ndra Bay — for Accused. 

Khundker-^fov the Grown. • 

Costello, 7. — In this case six persons 
were put upon their trial before the* 
learned Assistant Sessions Judge of 
Pabna on charges under S. 304 read with 
8. 34, I. P. 0.. 3. 304 road with S. 149 
and 8. 147 of that Code. Appellant, 
Bafat Sheikh, was convicted by the jury 
under 8. 304, read with 8. 34, and on 
that charge he was sentence^ to seven 
years' rigorous’imprisonment; appellant 
2, SonauUa. was convicted under S. 304 
road with 3. 34 and on that charge was 
sentenced to five years' rigorous impri. 
sonment; appellant 3) Bbasa Sheikh, 
was convicted under 8. 304 read with 
8. 149 and sentenced upon that charge 
to four years’ rigorous imprisonment and 
appellants 4 and 5, Kofat Sheikh and 
Mianullah Sheikh, were convicted under 
8. 304 read with 8. 149 and upon that 
charge sentenced to three years’ rigor- 
ous imprisionment. Accused 6, Moyezud- 
din Sheikh, was acquitted. Upon the 
charge under 8. 147, I. P. 0., all the 
accused were in tbe.first instance acquit- 
ted by the jury in that the jury upon 
that charge, when they were asked to 
say what was their verdict under S. 147 
said: ‘*All are not guilty under S. 147.*' 

It appears that the learned Judge at the 
trial immediately appreciated the fact 
that that verdict of the jury with re- 
gard to 8. 147 was inconsistent with the 
verdict which they had already given 
with regard to the other charges. It 
appears that he thereupon invited .the 
learned counsel for tbe prosecution and 
for the defence to make their submis- 
sions to him on the question, whether 
or not be ought to re charge the jury in 
order that they might arrive at a pro- 
per verdict as regards the charge under 
S. 147. Id the petition of appeal before 
us in para. 6 it is represented that after 
the jury had given their first verdict 
upon the charge under S. 147, the Judge 
held a discussion with the Government 
Pleader, Mr. Bhaumik, for an hour. 
The paragraph further states that cer- 
tain authorities were quoted^Hamtef 
AH V. Emperor (l) and other cases were 
placed before tbe Court — and that there- 
af ter the learned Judge re-obarged the 
1. AIB 19S0 Gill aSQ 9 1980 Cr 0 401^198 1 0 

97a57 0aiei. 
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jury, who again retired to consider th^ r 
verdict. It is further complained in 
this petition of appeal thtft the Hindu 
j^irors knew English and the appellants 
had the grievance that those of the 
, jurors, who knew English, followed and 
understood thediscussion that took place 
between Mr. Bhauenik and the learned 
.Judge. Now that paragraph manifestly 
is not an accurate account of what in 
fact took place at the trial and it is now 
conceded by Mr. Ray, who appears for 
all the appellants before us, that what 
in fact took place was that both the 
learned counsel, that is to say the ad- 
vocate for the prosecution and the ad- 
vocate for the defence took part in the 
argument before the learned Judge and 
the proceedings as regards tliat part 
of the matter was in proper form of law. 
Mr. Ray has founlod an argument upon 
the basis of para. H of the petition* in 
the nature ,of a preliminary objec- 
tion. Mr. Ray has invited us to hold 
thst because the learned Judge was not 
minded to accept what was obviously 
and admittedly an inconsistent verdict 
with regard to S. 147, ho ought nob bo 
have made any further charge to the 
jury, but to have dealt with the matter 
by referring the case to this Court for 
consideration. It appears to me that ' 
there is an authoriby'of this Court which 
is very much in point, and indeed it 
disposes of the argument put forward 
by Mr. Ray — the case of Hamid Ali v. 
Emperor (l). In that case the learned 
Chief Justice in dealing with an analo- 
gous situation said this : 

“If ho (the Judge trying the ca?e) thought it 
fairer and clearer and simpler to re-charge the 
jury on certain specific points and to tell them 
to go and get their heads clear on the aubjeot and 
give a proper verdict, there is nothing in the 
<^da against that. The Judge put the matter 
in a much bettor position than it would have 
booa if he had endeavoured to cross-examine the 
jury, which a.s a matter of fact, means cross-exa- 
mination of the foreman.” 

Id the present instance Mr. Bay has 
frankly admitted that the verdict of the 
{jury with regard to the charge under 
S. X47 was in point of fact obviously 
moonsistent with the decision, which 
the jury had already expressed in con- 
nexion with the other charge against the 
acG^used. We are of opinion that the 
learned Judge adopted a teasonable and 
proper course in order to prevent having 
on the record a verdict which in the 
eiroumstanoel of the case would be an 
1933 C/81 k 82 


absurd one. (After discussing the evi- 
dence, the judgment concluded). Look.* 
ing at the charge as a whole, we are 
quite satisfied that there is no such 
material misdirection as would justify 
us in interfering with the verdict of tl\e 
jury. The appeal must accordingly bo 
dismissed. Those of the appellants who 
are on bail must surrender to their bail 
and serve out the sentence imposed upon 
them. 

B,K. Ghose, J. — I agree. 

E.s. Appeal dismissed^ 
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LOET-WlLLlAMe. J. 

Ghand Bibi and others — Plaintiffs# 

V. 

Santoshkamar Pal — Defendant. 

Original Suit No. 2036 of 1929, Deci- 
ded on 18th Januarv 1933. 

(a) Limitation Act (1908), Artf* 113and 116 
— Purchatar agreeing to release property of 
mortgage — Purchaser failing to do so suit hy 
vendor on such covennnt is governed by 
Art. 116— And if it is for specific perfor- 
mance then by Art. 113. 

Where a purchaser of a portion of property has 
agreed to release it of an existing mortgage but 
be fails to do so, the cause of action for a suit 
by the vendor on suoh covenant arises either on 
the date when such payment is to be made or at 
lease not later than the date when vendor calls 
upon purchaser to do so. Such a suit is governed 
by Art. 116 and if it is for speciiic.'parformance it 
is governod by Art. 113, [P 6i3 G 1] 

(b) Contract Act (1872), S, 125 — Purchaser 
agreeing to release property purchased of 
existing mortgage — Covenant to indemnify 
vendor in case he is made liable for seeb 
debt — Purchaser is^ neither trustee, nor can 
vendor be indemnified unless he^ has paid 
mortgagee. 

Whore a purchaser of property agrees to release 
the property of an existing mortgage and on de- 
fault to do so if tbo vendor is made liable for the 
^bt, further agrees to indemnify the vendor, a 
suit by the vendor when he has not paid any- 
thing to the mortgagee is nob in the nature of 
suit to enforce a trust and is premature so far as 
this action is coaoerned. G ll 

B. C. Ohose and.I. P. Mukkerjee'-tor 
Plaintiffs. 

S. N, Banerjee (Jr ,) — for Defendant. 

Judgment , — On 29th December 1920 a 
Bengali kabala or deed of sale to Akhil- 
obandra Pal was executed by Ohand 
Bibi, Alifjan Bibi, Sheikh Badruddin 
and Mahabunnessa Bibi, which , stated 
inter alia as follows; That, in 1882, one 
Nawabjan executed a deed of wakC in 
respect of certain ptope):ue8i that, on 
let May 1914, AUfjan .Bibi as rndtawalli 
mortgaged the properties, inoluding the^ 
scheduled properties, to Haripadsr Bay« 
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and subsequently sold some of them to 
pay off part of the mortgage debt; that, 
in 1919, Badruddin, one of the 'heirs of 
Nawabjan, filed a suit for partition of 
the \vhole property left by Nawabjan in- 
cluding ‘the wakf property, which suit 
was decreed on 11th June, that 

*'We have all agreed to repay the idebt of the 
said Haripada Kay. We have also admitted 
that certain properties were sold for the repay- 
jneut of the said debt." 

That by the decree the executants ob- 
tained an 11. annas share, and one Izat- 
unnessa Aibi a 5- annas share in certain 
property, including the property covered 
bytthe deed of sale; that about Bs. 4,000 
was still due on the mortgage, of which 
Bs. 2,700 was the share payable by the 
executants, and Bs. 1,300 by Tzatun- 
nessa; that Haripada was not willing to 
take these amounts separately or to eife- 
oute separate reconveyances; that 
"we are conveying to you our undivided 11-an* 
nas share in the scheduled properties, subject to 
a payment of Bs. 2,700, for principal and interest 
on receipt of Bs. 1,300, and you shall have the 
said share released, and by releasing our other 
properties along with the same, return to us title 
deeds relating thereto. We admit receipt of the 

amount of consideration We have made 

over possession of our share sold to you. By be- 
ing malik with right of sale or gift you shall go on 
enjoying the same. Any amount of interest pay- 
able from to-day shall be paid by you. If we are 
mode liable for the 'said debt, then you remain 
bound to make good the loss sustained by us. . • 
Mortgage debt Bs. 2,700 and cash Bs. 1,800, total 
Bs. i,000. , , We jointly received Bs. 1,300." 

On 19lih January 1920, Nurul Huq, the 
husband of Ghand Bibi, had purchased 
from Badruddin and Mohabunnessa Bibi 
their share in qdo of the properties other 
than those included in the schedule. On 
29th June 1920 the purchaser's solicitor 
had written to the executants saying: 

. *'Tbe purchaser of your ll-annas ' share in 
5-lB, Ismail Street, will get a reconveyance of 
the mortgage in favour of Haripada Bay by 5th 
October 1920. 1 will personally see that this is 
done within that time. You have paid Bs. SO 
for out-of-pocket costs for the reconveyance. All 
the costs will be paid by the purchaser. 

On 21|t May 1^21, Nurul Huq for 
Ghand Bibi wrote a registered letter to 
Babu Akhilchandra Pal, saying; 

"ll-annasshareof our l4nd.in5-l. Maulvi Is- 
mail Street, was purchased by you through Man- 
matha Babu subject to the mortgage of Baba 
Haripade Bay. Our other properties are inclu- 
ded in that mortgage and we cannot deal with 
the same until you get a release for us for our 
properties. We did not write to you so long 
because Manmatha Babu was ill. Now please get 
ue the relMse and oblige." 

, On 22ad September 1921 a pleader on 


behalf of the executants wrote to the 
purchaser's solicitor asking him to get a 
reconveyance of the mortgage as pro- 
mised in bisMetter of 29th June 1920. 
On 13th December 1922 an attorney 
wrote to Babu Akhilchandra Pal, on be- 
half of Nurul Huq, threatening pro- 
ceedings unless he got a release of 
the property. But A. 0. Pal did 
nothing and, subsequently, Alifjan, Mo- 
habunnessa, Izatunnessa and A. C. Pal 
all died. Later on the mortgagee began 
to press the surviving executants for 
payment, and, on 26th April 1928, the 
solicitor, now acting for the plaintiffs in 
this suit, wrot^ on behalf of Chand Bibi 
and Badruddin to Santosbkumar Pal, the 
present defendant, as legal representa- 
tive of his father A. C. Pal, telling him 
that the mortgagee had been pressing 
for payment and threatening proceed- 
ings and asking him either to pay off the 
mortgage debt, or refund the sum of 
Bs. 2,700 retained by his father out of 
the purchase price, with interest. On 
27th March J1929 the mortgagee again 
pressed for payment and threatened 
Badruddin, Nurul Huq and S. K. Pal 
with proceedings. 

On 5th September 1929 the present 
suit was instituted, asking that the de- 
* fondant be ordered to pay the said sum 
of Bs. 2,700 with interest for payment 
to the mortgagee and to get a reconvey- 
ance at his cost, or alternatively the 
sum of Bs. 2,700 and interest and the 
cost of obtaining such reconveyance by 
way of ^damages. Subsequently, by way 
of amendment, the plaintiffs asked for 
specific performance of the contract. By 
his written statements, the defendant 
said that the only effect of the deed was 
that his father bought the equity of re- 
demption in the ll-annas share for 
Bs. 1,300, that the claim (if any) was 
barred by limitation, that the legal re- 
presentative of Alifjan ought to have 
been joined as plaintiff, that it was 
understood and agreed that A. G. Pal 
would get a release of the properties 
only if and when Izatunnessa paid her 
share of the mortgage debt, viz.i. 
Bs. 1,300, and that the Gourt had no 
jurisdiction to try the suit which was in 
respect of land outside the jurisdiction. 
Izatunuessa’s share of the mortgage debt 
has not been paid, and of her 5. annas 
share of the property, parties been sold 
and the rest is now In the Itands of her 
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grandson. The plaintiff*s Qropertiefl 
have not been leleased. Alifjan’s legal 
representatives ought to have been joined 
as such, but, as Badruddin is her legal 
representative, the objection is only 
technical, and I allow the plaint to be 
amended so as to show that he sues as 
legal representative of Alifjanas well as 
of Mahabunnessa. 

This is not a suit for land within the 
meaning of CL 12, Letters Patent, and 
the Court has jurisdiction to try it. Nor 
is it a suit to enforce a trust. In my 
opinion, the meaning and effect of the 
deed was that A. C. Pal bound himself 
absolutely to get a release of the proper- 
ties and cannot plead Izatunnessa’s de- 
fault as an excuse. He agreed also to 
indemnify the plaintiff. 

But the plaintiffs’ cause of action on 
the first part of the contract arose 
leither in 1920, 14 days after the execu- 
tion of the deed, or in any case not later 
than 1922, when the plaintiffs called 
upon A. C. Pal to fulfil it. It is there- 
fore barred by limitation under Art. 116, 
Lim. Act, or if for specific performance 
under Art. 1L3. No cause of action 
junder the second part of the contract has 
yet arisen. The plaintiffs have not yet 
had to pay anything in respect of the 
mortgage, though they have been called 
upon to do so. The mortgagee has not yet 
taken any proceedings on the mortgage, 
and the plaintiffs have'not yet suffered 
|any damage. The suit is premature so 
far as this cause of action is concerned. 
Consequently there must be judgment 
for the defendant. I regret to have to give 
this decision. Owing to the obstinacy of 
the defendant in refusing to accept my 
suggestion of compromise, unnecessary 
coste may be incurred by all the parlies. 
I trust that common sense will be applied 
even now, and that some amicable ar- 
rangement will be made to avoid further 
litigation. There will bo no order for 
costs. 

K.S. Suit dismissed. . 
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Mukerji. J. 

Banowari Lal Saha and another — 
Appellants. 

V. 

Oopal Chandra Saha and others — Bes- 
pondents. 

Appeal No. 1695 of 1930, Decided on 
12th December 1982. 


Landlord and Tenant-* Parent holding an 
agricultural one-* Tenancy created before 
Bengal Tenancy Act far residential purposes 
to non-agriculturist—Permanent lease grant* 
ed by under-raiyat — Lease is governed by 
Transfer of Property Act and not Bengal 
Tenancy Act— T. P. Act ( 1882 ). S. 106 , 

A tenancy was created for residential purposes 
before the passing of the Bengal Tenancy Act in 
favour of a non- agriculturist. The lands were 
purchased from the lessee by the plaintiff ; but 
before the sale permanent lease had been 
granted in respect of the lands by the lessee. 
Plaintiff sued for recovery of possession of land 
on which stood a homestead : \ 

Held: the case was goverte^by the Transfer of 
Property Act and not by the Bbugal Tenancy Act 
and that the suit was not l^aAptainable without 
service of notice. ^ LP 644 0 1, 31 

Badhabinode Pal and Premranjan 
Boy — for Appellants. 

Gopal Chandra Das and Bhuban Mo- 
hayi Saha — for BespondentB. 

Judgment. — One Umacharan Bai and 
one Sobhan Biswas owned a raiyati jama 
to which the lands of the present suit 
appertains of which they granted a lease 
to one Baburam Karal in 1290. Baburam 
left two sons Judhisthir and Qayanatb. 
The plaintiff' purchased the lands by a 
kobala from Judhisthir in 1326 and 
from Gayanath’s widow in 1333. In 
1304 Qayanath had granted a permanent 
lease in respect of the lands to one Tara- 
chand Dhupi. and some persons, alleging 
themselves to be the heirs of the said 
Tarachand Dhupi, granted a permanent 
lease of the lands to defendants 4 and 9 
in 1332. The plaintiff instituted the 
present suit for recovery of khas posses- 
sion of the lands on which stands a 
homestead. The defence taken was that 
the case was governed by the Transfer 
of Property Act, that the suit was not 
maintainable without service of notice, 
that Tarachand : Dhupi had transferable 
and heritable rights and the defendants* 
permanent lease from Tarachand s heirs 
would protect them from eviction. 

In the last cadastral survey and set- 
tlement the superior landlords Umacha- 
ran Boy and Sobhan Biswas were re- 
corded as settled raiyats; and the plain^ 
tiff's vendors as well as one Saroda Sun- 
dari, who is said to have been a mistress 
of Tarachand, were recorded ae korfa 
raiyats with customary rights of occu- 
pancy. The plaintiffs’ case rests on the 
state of things as shown in, the record 
of the said settlement, that is to say,, 
that Tarachand was himself an under, 
raiyat and so any permanent lease* 
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granted by his heirs is not of any avail 
as against the plaintiff. The Munsif 
held that the Transfer of Property Act 
would govern the tenancy of Taracband 
Dhupi. On this view, and upon other 
findings that he arrived at, the MunsiC 
dismissed the suit. Tho Subordinate 
Judge was of opinion that tho Bengal 
Tenancy Act was applicable to tho ten- 
alley and accepting the plaintiffs’ case 
he reversed the Munsifs decision and 
decreed the suit. Defendants 4 ahd 9 
have appealed. The question to be con- 
sidered is whether it is the Transfer of 
Property Act or tho Bengal Tenancy Act 
.that is applicable. 

1 have read the relevant documents 
relating to this tenancy, viz., Ex. 2, tho 
lease of 1290, by Uma Gharau Rai and 
Sobhan Biswas to Baburam Kaial; Ex. 
the kobala of 1326 by Jodbisthir to tho 
plaintiff; Ex. 4 the kobala of 1333 by 
Gayanath’s widow to the plaintiffs; 
Ex. A, the lease of 1304, in favour of Tara- 
ehand Dhupi, and Ex. B, the sub-lease 
of 1332 by Taraohand Dhupi's alleged 
heirs in favour of the defendants. Leav- 
ing aside the more recent of these docu< 
ments which, it may be said, are of no 
assistance in determining the question 
we have to consider, the documents 
Ex. 2 and Ex. A are of importance. The 
Munsif has dealt with these two docu. 
ments very fully in his judgment and 
has stated in detail the inferences to be 
drawn from them. He has also referred 
to the other circumstances connected 
with these demises with commendable 
oare. It would be sufficient for me to 
say. instead of repeating what he has 
[Said, that 1 entirely endorse the view 
that he has taken. The Subordinate 
lJudge was in error in supposing that as 
the superior holding of Umaeharan Boy 
and Bobban Biswas was an agricultural 
holding the subordinate holding created 
out of it must be governed by t^e inci- 
Idents wliiob belonged to it. That may 
be so in a case in which the subordinate 
holding has been created since the Ben- 
gal Tenancy Act came into* being. In 
the present case whatever the character 
of the pairent holding may have been, the 
tenancy that was created in 1290 (prior 
to the passing of the Bengal Tenancy 
Act and at a time when the Transfer of 
Property Act bad come into existence) 
was created expressly for residential pur- 
'poBOs, and in favour of a person who was 
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not an agriculturist by occupation but 
a fisherman and who has not been showm 
to have had any lands for purposes of 
cultivation, ahd there is no indication] 
anywhere that these lands were put to, 
agricultural use at any time. It is true 
that the settlement records are in plain- 
tiff's favour ; but whatever presumption 
may arise upon them it has, in my judg- 
ment, been amply rebutted. 

The appeal is allowed. Tho decision 
of the Subordinate Judge being set aside, 
the case is sent back to his Court so: 
that the other questions arising in the! 
case may be dealt with and tlie wholoj 
appeal in that Court be disposed of oni 
the footing of the case being governedl 
by the Transfer of Property Act. Costsj 
of this appeal will abide the result ofi 
the remand. 

K.S. Case remanded, 

A. 1. R. 1933 Calcutta 844 

Rankin, C. J. and Costello, J. 

Bhafjalaticharan Patra — Appellant. 

v. 

Emperoi — Opposite Party, 

Criminal Appeal No. 016 of 1932, De- 
cided on 12th January 1933, from order 
of Chief Presidency Magistrate, Calcutta, 
D/. 7th July 1932. 

Evidence Act (1872), S. 24— Superior offi- 
cer holding out inducement to subordinate-- 
Confession by latter cannot be used. 

If a Biiperlor officer holds out souio induce- 
ment to a subordinate and then any confes.sioo:il 
statement is made by that subordinate it cannot 
be used against him in (^subsequent prosecution. 
Accused foil at his superior officer's feet and 
begged to be saved, if he disc1o.sed everything. 
The latter said that if he told tho truth, he 
would try his utmost to save him. The accused 
said he would tell everything to tho Postmaster 
aud his superior said he would do all he could 
to get hfm saved : 

Held : that some kind of inducement was 
held oat by the investigatiug postal superior 
officer to his subordinate which had the effect 
of inducing him to make a confession of his 
guilt aud that the confession was inadmis- 
sible. IP 646 Cl, 2] 

B. 0. Chatter jee and Beereshwar Chat- 
tergi — for Appellant. 

Khundkar — for the Crown. 

Costello, J , — In this case the accused, 
Bhagabaticharan Patra, who was a dcs- 
patcher in the Registered Letters Sort- 
ing Branch of the Calcutta General Post 
Office, was oonviotbd by the Chief Pre- 
sidency Magistrate, Calcutta, on charges 
relating to two postal packets. He was 
originally charged in respect of three 
packets. The first charge related to a 
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, registered letter No. E-l 35, (^ontaining 
two currency notes of its, 100 each, 
which was for despatch to Bombay. The 
charge was that he had abstracted from 
that packet both the notes. That is al- 
leged to have taken plice on 2nd Decem- 
ber 1931. The second charge related to 
a registered letter No. 617, from which 
he is said to have abstracted three cur- 
rency notes of Rs. 10 each on 7th De- 
cember 1931, and the last charge related 
to a registered letter No. 690, from 
wliich he is said to have abstracted ten 
currency notes of Rs. 10 each on 26th 
December 1931, Ho was convicted in 
respect of the first and the third charges 
and ac(iuitted with regard to the second 
charge, no evidence having been put be- 
fore the Court in respect of the package, 
to which that charge related, that the 
money said to bo the contents thereof 
was in fact despatched in that letter. 

The evidence before the learned Pro. 
sidency Magistrate was to the effect 
that the two packages, in respect of 
which the accused was convicted passed 
through the hands of the accused in his 
capacity as deapitchor. After the ac- 
cused had made an entry with regard to 
those packages, they passed through the 
hands of the Supervisor, Registered Let- 
ters Sorting Department of the Post 
Office, and it was his duty apparently to 
check the number of the registered 
packages in the bag, which was sent to 
him by the accused, before the bag was 
despatched. 

The allegation against the accused 
was that he had abstracted money from 
the two postal packages in question by 
slitting the end of the registered covers 
and then concealing what he had done 
by affixing a slip of paper, which has 
been referred to as acknowledgement 
due slip." As these packages in ques- 
trion bad not been insured, there was no 
question that any acknowledgment was 
required. In the ordinary way, regis- 
tered packages of this character would 
not bear slips of that nature. It has 
been suggested by Mr. B. 0. Ghatterjce 
for the accused, that something is to be 
said on behalf of thd accused by reasou 
of thdfact that the last person, handling 
the packages before they were des- 
patched, saw nothing wrong with them. 

The learned Chief Presidency Magis- 
trate has really based the conviction up- 


on the fact that the accused is said to 
have made a confession of guilt. The 
question of that confession depends up- 
on the evidence of two' witnesses. The 
first of these is Niladrinath Mukherji, 
who was an Inspector charged t?ith the 
duty of investigating certain complaintsi 
which were sent to the post office with 
regard to the packages in question. It 
appears that the addressees of the letters 
wrote to the post office complaining that 
they arrived with the contents as re- 
gards the money missing and an investi- 
gation was accordingly set on foot. Mr. 
Mukherji made an investigation and 
ultimately he called upon Bhagabati- 
charan Patra for an explanation with 
regard to certain discrepancies, which 
were found in one of the lists. It ap- 
pears, as a matter of fact, that these 
discrepancies related to the second 
charge — the charge in respect of which 
the accused had been acquitted. When 
the accused was calUd upon for an ex- 
planation, according to the evidence of 
Mr. Mukherji, he failed to give auy ex- 
planation and according to that evidence 
the accused fell at the Inspector's feet. 
The actual words with regard to this in- 
cident are these : 

** He fell at my feet on 14th March 1932, in 
the office of the Presidency Postmaster and 
begged for mercy and to be saved. 1 asked him 
to put it in black and white. He then made a 
statement, which I recorded in the presence of 
witnesses. The accused signed it as a result of 
his statement.” 

Now, in cross-examination^at wit- 
ness said : ^ 

At accused’s request 1 went out of the cor-' 
respondonce room to the verandah and accused 
spoke to me there. Then he made his confession. 
The accused was the despatcher of the three let- 
ters in question. The fact alone was not the 
cause of suspicion against him. It is not true 
that I threatened accused with a criminal prose- 
cution, It is not true thaf 1 told aooused that, 
if he confessed, he would be made approver afid 
I would do my best to save him. What I said 
was thiS'— after his confession accused begged mo 
to help him. 1 said 1 would request the Presi- 
dency Postmaster and the Postmaster-General to 
deal with him leniently. That was on the ve- 
randah. That was after accused’s statement had 
been recorded.” 

Now, bad the whole of the evideuce 
before the learned Magistrate with re- 
gard to the alleged oonfessioti consisted 
of the testimony of this particular wit- 
ness, it might be that no criticism could 
have been made as to the validity of the 
confession. But another officer of the| 
post office, who was present at the time 
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when the accused was interrogated by 
the investigating Postal Inspector, 
namely, another Mr. Mukherji — H. K. 
Mukherji — who was a clerk in the Cor. 
respondence Department of the Calcutta 
General Post Office, said this : 

” On 14th March 1932, the accused's statement 
was recorded in my presence in the Correspon- 
dence Department' of the Calcutta G. P. 0. It 
was recorded by Mr, N. N. Mukherji. Nobody 
else was present at the time, Mr. Mukherji 
asked accused to reconcile certain discrepancies 
in his registered list that day. The accused 
could give no expliMiation and foil at his feet and 
begged of him to save him and then admitted his 
guilt. It was then that Mr. Mukherji recorded 
his statement." 

Now, again, if the evidence with re. 
gard to the alleged confession had stop, 
ped at that point, very little adverse 
criticism might have been possible with 
regard to the admissibility of this con. 
fession. But this witness in his cross, 
examination throws altogether a differ- 
ent light on the matter. In his cross, 
examination he says this : 

" Inspector Niladri Babu, myself and accused 
were present, when accused made his statemoiii, 
when accused fell at Niladri's feet and begged to 
be saved, if he disclosed everything. Niladri 
said that, if he told the truth, he would try his 
utmost to save him. The accused said ho would 
tell everything to the Pcstmasior and Niladri 
Babu said he would do all ho could to get him 
saved. I cannot remember, if Niladri Babu told 
accused that he was a Brahmin and would see 
that accused came to no harm, if he confessed. 
Accused himself asked Niladri Babu to go with 
him to a quiet place, whore he could speak to 
him." 

If that is a true account of what hap- 
pened q<#tbe time the accused is said to 
have made his confession, it seems ab. 
lundantiy clear that some kind of in- 
Iduoement was held out by the investi- 
gating postal officer to this man, which 
jhad the effect of inducing him to make 
la confession of his guilt. The learned 
Chief Presidency Magistrate has not in 
terms made any finding as to whether 
he accepted the version given by theffirst 
witness for the prosecution, Mr. N. N. 
Mukherjt, or whether on the other band 
he was of opinion that the story giyen 
by the other Mr. Mukherji was the cor. 
rect version of the matter ; but by im. 
plication, it does appear from the judg- 
ment of the learned Chief Presidency 
Magistrate that he has taken the view, 
that there was an inducement of the 
kind indicated by the evidence of the 
second Mr* Mukherji, but that ^ induce- 
ment was not of such a nature as would 
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vitiate the confession and would render, 
it'inadmissible in evidence. The learned 
Chief Presidency Magistrate says this : 

It was, on r4th March 1932, that the accuse^ 
made a coufessional statement (Ex. 18) under 
circumstances, which will appear from the evi- 
dence of I*. W. 1., the postal inspector, P. W. 15, 
H. K. Mukherji, a clerk in the Correspondence 
Department) of the G. P. O., and P. W. 8, J. 0. 
Basu, A.ssisiant Presidency Postmaster. In the 
course of his inquiries, the Postal Inspector had 
found discrepancies in the registered lists pre- 
pared by the accused. Thou he refers to the 
number "of the letter. When called on for an 
explanation, he fell at the Postal Inspector’s 
feet and i)egged to be saved. The Postal Inspec- 
tor said that, if he — accused — told tbe truth, ho 
would do his best to save him. This was in the 
evouLug. After recording his statement in tbe 
presence of P. \V. 15. the Postal Inspector took 
accused to Mr. J. C. Basu, in whose prcsciico the 
statement was read out to accused and signed by 
him as correct. The learned counsel for the de- 
fence contends that the accused was made to 
make this statement under inducement from a 
person in authority :ind bonce ils value is nil. 
The fact remains that in this statement we find 
a clear account of how these three letters wore 
tampered with and money abstracted from them 
by the accused, ’ 
and later on he says : 

“ The defence further contends that, when 
placed before a Magistrate the \ cry next morn- 
ing, accused retracted his confession. Ho was 
kept in the police lock up that night, aiid it is 
argued that no lawyer had access to him to prompt 
him to retract. Hence, it is urged, the confession 
has uo value. In spite of that, T am convinced 
that the accused's confession wa.s a true one and 
voluntarily made; when he found the not clos- 
ing round him there was no way of escape except 
by making a clean breast and beseeching his ofli- 
cial superior to save him. If under these cir- 
cumstances, his ollioial superior says he will try 
and save him, if he tells the truth, that to. my 
mind, doe.s not con.stitutc inducement or threat." 

Now, we are of opinion that the 
learned Chief Presidency Magistrate has 
fallen into error in the way he has dealt 
with this confession. It is clear enough 
that if a superior officer holds out some 
inducement to a subordinate in the cir- 
Gumstances such as those in the pre.sentl 
case and then any confessiciial state 
ment is made by that subordinate it 
cannot be used against him in a subse- 
quent prosecution. Upon the view that 
the version given by Mr. H. E. Mukherji 
in his cross examination is correct, it 
seems abundantly clear that the state- 
ment made by this man was made by 
him after he had ascertained from his 
superior officer that some kind of con- 
sideration or leniency would be shown 
to him. 

Almost all tbe other evidence against 
the accused of any substance consists of 
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certain entries in his Savings B%nk book 
which seem to indicate that at or about 
the time the moneys were alleged to 
bevo been abstracted by him from postal 
packages, ho paid into his Savings Bank 
• account certain sums which tally with 
the sums which are said to be missing. 
This is of course in addition to the evi- 
dence to which I have already alluded 
at the outset, namely, that these pack- 
ages did pass through the hands of this 
particular man and therefore there was 
an opportunity for him to tamper with 
them, if he was so disposed. 

Having regard to the way this matter 
has been dealt with by the learned Chief 
Presidency Magistrate as regards the 
matter of the confession, we are clearly 
of opinion that the present conviction 
cannot stand, but on the other hand 
having regard to the other evidence in 
the case, to which I have referred it 
seems right that there should be a fresh 
trial. Wo accordingly set aside the 
conviction and direct that the accused 
be retried before the Additional Chief 
Presidency Magistrate and in making 
that order directing that this matter bo 
retried according to law, I would draw 
tho attention of the learned Magistrate 
who deals with the case, to the provi- 
sions of S. 21, Evidence Act. The ac- 
cused will continue on the simo bail. 

Rankin, C. J, — I agree. 

K.S. Retrial ordered, 
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C. C. Ghosk, Ao. C. J. and Malliic, J. 

Jafar Ali and others — Petitioners. 

V. 

James Finlay & Co, — Opposite Party. 

Criminal Rovn. Petn. No, 446 of 1933, 
Decided on 3rd July 1933. 

Criminal P. C. (1898), S. 203—CompMpt 
under Merchant Shipping Act cannot be die- 
migsed under Criminal P. C. — Merchant 
snipping Act (21 of 1923), S. 63. 

A complaint under the Merchant Shipping Act 
has to be inquired into in accordance with the 
proTisions of that Act and cannot bo dismissed 
under the prorisions of S. 203, Criminal P. G. 

[P G47 0 2] 

Kitish Chandra Chakravarty and Pan- 
chanan Ghosal-^ iot Petitioners. 

Suresh Chandra Talukdai — for Oppo- 
site Party. 

Order,, — We are of opinion that the 
order of the Magistrate must beset aside. 
The complaint was not under any provi- 
sions of the Penal Code or of the Crimi- 
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nal Procedure Code. The complaint, 
such as it was, assumiag that the word 
''complaint" can rightfully be applied to 
the application made by the petitioners 
before the Magistrate, was under the 
provisions of the Merchant Shipping Act 
of 1923. It had to be inquired into in 
accordance with the provisions of that 
Act and it cannot bo dismissed in the 
way in which it has been done under the 
provisions of S. 203, Criminal P. C. That 
section is not attracted at all to the ap- 
plication or the disposal thereof. In that* 
view of the matter the case will go 
back in order that the Magistrate may 
inquire into the matter himself under 
the provisions of the Merchant Shipping 
Act and pass such orders as he may be 
advised. 

K.S. Case remanded, 

A. I. R. 1933 Calcutta 647 (2) 

C.C. Chose, Ag. C. J. and i Costello, J. 

Kumud Nath Chaudhuri and another 
— Accused — Petitioners. 

v. 

Brojendra Nath Roy — Complainant — 
Opposite Party. 

Criminal Revn. Petn. No. 323 of 1933 
and Criminal Ref. No. 50 of 1933, De- 
cided on 26th May 1933. 

(«) Criminal P. C. (1898), S. 439-Delay 
in filing revision ^ Sufficient explanation 
given by accused — High Court can interfere. 

Where the delay caused in filing a revision to 
quash tho proceedings is sufficiently explained 
by the accused, the High Court can entertain 
the application and pass orders thereon.^ 

[P 650 C 3j 

(b) Criminal P.C, (1898), S. 439— Order of 
Subdivifional Officer that there is prima 
facie case against accused— Reasonable ex- 
planation put forward by accused — Proceed- 
ing should be quashed. 

On a complaint against a company, after 
going through tho several charges, tho Subdivi- 
sion.'il officer came to the conclu.sioii that there 
was a prima facie case against the accused re- 
garding a balance sheet for a particular year. 
The Sessions Judge went through the records 
and held that explanation given by the accused 
must be considered but that they should be tried: 

Held ; that whatever may be the ultimate 
view regarding this in the civil Court, the 
reasonable explanation* offered by the accused 
was sufficient to quash the proceedings in revi- 
sion. [P 0 1] 

N. K, Basu^ Surajit Chandra Lahiri, 
Nirmal Kumar Sen, Naresh Chandra 
Sen Gupta and Suresh Chandra Talukdar 
— for PetiHoners. 

Probodh Chandra Chatterjee, Eiralal 
Oangnli and Satindra Nath Ghatierjee-^ 
for OppoBite Party. ' 
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Order , — In this case the facts are as 
follows : On 20th May 1932 the com- 
plainant Brojendra Nath Roy, who was 
a depositor in the Manikganj Loan Office 
to the extent of a single rupee, filed a 
petition against the Directors and the 
Secretary of the Manikganj Loan Office 
making allegations on twelve charges 
noted in the petition before the Suh. 
divisional Officer of Manikganj. Tiio 
Subdivisional OfScer was pleased to 
direct a thorough investigation by the 
police and, under his orders, the c»se 
was examined by a Police Officer under 
the directions of the Superintendent of 
Police, Dacca. The police seized all the 
books of the Manikganj Loan Office, 
removed them to the police station and 
prepared a synopsis of evidence bearing 
on the said twelve charges which they 
submitted through the Superintendent 
of Police to the Public Prosecutor of 
Dacca for his considered opinion. 

The Public Prosecutor gave his opinion 
after going through the materials and 
the books of the company which were 
produced before him,, but his opinion 
was not favourable to the complainant. 
Thereupon the complainant filed a peti- 
tion of objection or, as it is called in 
vernacular, a naraji petition. This was 
before the Public Prosecutor’s opinion 
was made available to the complainant, 
and the naraji petition was put in 
anticipation of the Public Prosecutor's 
opinion not being in favour of the 
complainant. Be that as it may, the 
Superintendent of Police on getting the 
Public Prosecutor's opinion studied the 
case against the accused for himself and 
then referred the matter to the Senior 
Government Pleader of Da cca for opi n ion . 
The Senior Government Pleader of Dacca 
examined the whole matter and finally 
came to the conolusion that there was 
nothing in the case of the complainant. 

There were as many as twelve jiharges. 
The first charge was that the Directors 
and the Secretary took an illegal gratifi- 
cation of Bs. 12,0Qp from the Sonny 
Valley Tea Estate in connexion with a 
loan given to the said tea company by 
the Manikganj Loan Office. 'This matter 
was examined and the second officer, 
who held an inquiry under the orders of 
the Subdivisional Officer, found that 
there was no foundation for the charge. 
The second charge was the low rate of 
•interest charged for the loan to the 


Sunny Yalley Tea Estate. This charge 
was examined by the second officer and 
he came to the conclusion that there was 
no criminality whatsoever in the matter 
and that the directors were in a position 
to give a satisfactory explanation. The 
third chtarge was that the Manikganj 
Loan Office purchased 150 shares of 
Kedarpur Tea Estate at a premium of 
Rs. 20 per share. The second cfficer 
was of opinion on an investigation of 
the charge that the purchase in ques- 
tion was an investment which the 
directors thought was for the benefit 
of the Loan Office and that there was 
no substance whatsoever in the charge. 
The fourth charge was about certain loan 
to an institution called Lakhmi Bhandar. 
Here again (it is not necessary to go into 
details) the second officer was of opinion 
on an investigation that the Directors of 
Lakhmi Bhandar had no criminal inten- 
tion whatsoever in tlie matter. The 
fifth cliarge was that the Manikganj 
Loan Office made a false balance sheet in 
the year 1923 inasmuch as the loss of 
Rs. 23,000 was not shown there. Tn this 
matter the charge was very carefully 
discussed by the Public Prosecutor and 
the Government Pleader with certified 
auditors who perused the balance sheets 
from 1914 to 1930 except that of 1920 
which was not made available. The 
Government Pleader was of opinion that 
the charge of false balance sheet was 
wholly misconceived. 

The second officer therefore came to 
the conclusion that there was nothing 
in the charge. The sixth charge was 
that the Kedarpur Tea Estate, in viola- 
lation of the contract with the Comilla 
Banking Corporation Ltd., sold some tea 
already hypothecated to the Comilla 
Banking Corporation to some other 
parties direct. Hero, on the facts, the 
second officer came to the conclusion 
that the allegation did not touch the 
Manikganj Loan Office at all and that 
the charge could not, in any view of the 
matter, be considered to have been sub- 
stantiated. The seventh charge was that 
the Directors of the Manikganj Loan 
Office stopped payment to the depositors 
but the directors withdrew theirdeposits 
and took loan at low rates. The second 
officer examined the details of this charge 
and he came to the coDolusion that there 
vras no instance of low rate of interest 
being charged at all. He therefore bold 
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that; there was do substance wh^itsoever 
in the charge. With reference to the 
eighth charge relating to certain transac- 
tions with various other companies — 
Buch as the Industrial Bankj the Bazar 
•Union Bank and so on — the investiga- 
tions before the police and before the 
second oflicer showed that the facts 
stated in support of the charge were not 
true. 

The ninth charge was about these 
accused persons repav/ning certain gold 
ornaments witli the Bhowanipore Bank- 
ing Corporation without notice to the 
pledgers. The second olTicer was of opi- 
nion that repawning was not illegal 
and ho therefore lield tliat there was no 
substance in the charge. The tenth 
charge was tliat in violation of the reso- 
lution of the directors these accused 
persons had invested the reserve fund 
on loans. With reference to this the 
second othcor was of opinion that there 
might be a question of civil liability. 
With regard to the other two remaining 
charges the second oDicer had his doubts, 
hut ho said that his doubts were not 
sulhciently strong to enable him to ex- 
press himself in language of positive 
dissent from the view taken by the 
Public Prosecutor; but, in any view of 
the matter, the (jovornmeut Pleader was 
of opinion that there was no criminality 
as regards these two charges. 

What happened was that the matter 
came liefora the Subdivisional Oilicer on 
the report of the second oilicer and he 
was definitely of opinion that only with 
respect to the charges based on the 
balance sheet of 1930 taken with the 
balance sheet of 1023 there could be 
some substance in the charges against 
the accused. He thereupon came to the 
conclusion that a prima facie case had 
been made out with reference to the 
balance sheets and that warrants should 
issue against various persons, namely, 
the present accused before us. Then it 
appears that the present accused sur- 
rendered; but meanwhile the accused 
persons had gone before the Sessions 
dudge and obtained a stay of proceed- 
ings. This was some time in 'December 
1932. The Sessions Judge then went 
into the whole matter himself and he 
by his order dated 28bh February 1933 
WAS of opinion that except against two 
persons, Kumud Nath Choudhuri and 


Naresh Chandra Boy, there was nooase ab 
all to be inquired into and he thereupon^ 
referred the cases of other accused, tbab 
is, the accused other than Kumud Nath 
Choudhuri and Naresh Chandra Boy tO' 
this Court with a recommend atiou thaj;- 
the proceedings initiated against th& 
other accused might be quashed. That 
is the subject-matter of reference No. 50- 
of 1933. 

The two other accused, namely, Kumud 
Nath Choudhuri and Naresh Chandra^ 
Boy have coma up to this Court and 
obtained a rule from Panokridge and Pat- 
terson, JJ., why the proceedings started 
against them and not referred to in the 
letter of reference should not also be 
quashed on grounds Nos. 2 and 3 in their 
petition. Shortly stated, their case is 
this that the Subdivisional Officer having 
come to the conclusion that the only 
charge worth investigating against these 
two accused was the charge based on 
the balance sheet of 1930 and the Addi- 
tional Sessions Judge having definitely 
come to the conclusion that the said 
charge was entirely misconceived based 
on misunderstanding and misapprehen- 
sion of the true facts of the balance 
sheet of 1930, the proceedings so initi- 
ated against these two accused persona 
were and are not sustainable in law, 
and further that the allegations with 
regard to the charge relating to the 
Lakhmi Bhandar taken with the facts 
disclosed in the police investigation and 
Magisterial inquiry before the second 
oflicer do not disclose any criminal 
offence. 

We have very anxiously considered as 
to what should be done — not only about 
the order prayed for both on behalf of 
the persons whose names are mentioned 
in the htter of reference but also on 
behalf of the persons who have obtained 
Buie No. 323 of 1933 from this Court 
wherein it is suggested that criminal 
proceedings instituted against these per- 
sons should be quashed. We have also 
to consider the submissions made to us 
by Mr. Chatterji on behalf of the com- 
plainant who, it may be remembered 
is a depositor to the extent of a rupee. 
It is not suggested that because he is a 
depositor to the extent of a rupee he is 
noD entitled to ventilate his grievances 
or to ask the Magistracy to inquire into 
specific matters of complaint' against the 
present accused if on proper investiga-i 
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tion ib burns oub thab bhero are sub- 
Rbanbial grounds for inquiry. As 
iiave said, we have very anxiously oon- 
Ridered and we have examined the whole 
of the record in this case. The letter 
9 ! reference in certain places may seem 
to be a little obscure and may be con- 
sidered to have not been properly 
worded. But after all said and done, 
the faots have got to be investigated 
and examined by us and with the letter 
of reference from the Additional Ses- 
sions Judge we have examined the facts; 
and, although Mr. Chatterji may be en- 
titled to say that bis client is not con- 
fined to the charge based on tbe balance 
sheet of 1930, but he is entitled to roam 
over the entirety of the twelve charges 
referred to above, the point made on 
behalf of the accused, namely, that the 
Subdivisional Officer himself came to, at' 
any rate, a tentative conclusion that there 
was nothing else in the various other 
charges worth investigating except the 
charge based on the balance sheet of 
1930 must be taken into our considera- 
tion and given due efifeot. It is by no 
means clear that so far as the proceed- 
ings have gone, the complainant has suc- 
ceeded in substantiating the charge 
based on the balance sheet of 1930. A 
reasonable explanation was given on 
behalf of the accused which explanation 
was considered by the law officers of the 
Grown in the particular place where the 
prosecution was started, where it was 
examined by the police, where ib was 
examined by bhe head of the police and 
where ib was examined by tbe second 
officer under the direction of tbe Sub-- 
divisional Officer. All these persons 
came to the conolusion that there was 
no criminality whatsoever in the tran- 
saction relating to the balance sheet of 
1930. The Additional Sessions Judge 
has examined the matter for himself 
and apparently was persuaded that 
there was something in the explanation 
given bf the accused which had to be 
seriously considered and that it was, im- 
possible to say straightaway that a cri- 
minal intention was discoverable in 
what the accused had done and that tbe 
interest of justice imperatively required 
that these accused should be put ou 
their trial in a criminal case. That 
being so, we are bound to pay consider- 
able attention to the, view of the learned 
. Additional Sessions Judge. 


It is, true that the proceedings have 
gone on for a certain length of time and 
that the matter had not been brought 
to the noticb of this Court as early <as 
might have been desired. But the 
various proceedings which took place 
from the start of the complainant's 
case down to 28th February 1933 afford 
a sufficient explanation for the delay 
that has taken pUco. The police took 
considerable time in sifting the evi- 
dence against the accused. The second 
officer took considerable time in analys- 
ing for himself the evidence against the 
accused and coming to his own conclu- 
sion. The matter was then laid before the 
Subdivisional Officer who took consider- 
able time. The matter then went before 
the Additional Sessions Judge and ib is 
reasonable to conclude that having re- 
gard to the complicated nature of tbe 
charges levelled against the accused by 
the complainant the learned Additional 
Sessions Judge was, in the ordinary course 
of things, bound to take considerable 
time before ho finally made up his mind 
one way or the other. Therefor© in our 
view, in this particular case the accused 
are able to give a suflicient explanation 
of tbe delay that had taken place before 
this Court was moved or before the 
matter attracted the notice of this Court 
on a reference by the x\dditional Sessions 
Judge. 

On these facts and on the findings ar.j 
rived at by the Additional Sessions 
Judge is it proper and reasonable that! 
the prosecution should be allowed to go! 
on? So far as the persona referred to ini 
the letter of reference are concerned, we! 
think on a full consideration of the; 
faots -that this prosecution should at| 
once be brought to a termination and 
the proceedings quashed against those, 
persons. The same conclusion has been! 
reached by us cn a perusal of the peti- 
tion tiled in this Court by tbe two other 
accused, namely, Kumud Nath Ghou- 
dhuri and Naresh Chandra Boy and in 
view of the grounds which have been 
urged by them. The whole basis of the 
continuance of the prosecution against 
these two last mentioned persons is tbe 
balance sheet of 1930, and if, as has been 
indicated above, a reasonable explana- 
tion can be put forward for the balance 
sheet of 19S0, which balance sheet, by 
the way, was accepted by tbe Govern- 
ment Auditor, then it is reasonable to 
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conclude that whatever may ^be the 
ultimate view that might be taken if 
this question were agitated in a civil 
action the two accused have succeeded 
in giving a suilicient explanation which 
l^vould entitle them to induce a Court of 
Revision in saying that the prosecution 
against them should also be brought to 
I termination. We think that there is 
'a good deal in what they have urged in 
petition to this Court and wo are of 
opinion that they have succeeded in 
making good the grounds upon which 
they have obtained the Buie being Buie 
No. 323 of 1933 and wo are therefore of 
opinion that in their case also the pro- 
ceedings taken against them should be 
quashed. The result therefore is that 
the proceedings taken against all the 
accused persons should be quashed, and 
they should forthwith be released from 
their bail bonds. 

K.S. Onlej' accord ingifj, 
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Guiia and Bartley, JJ. 

D. N. Chailerjcc S: Co. — Appcllanis. 

v. 

liaj Kumar MauJal and othera — Ees- 
•pondents. 

Appeal No. f)l of 1932, Decided on 
loth July 1932, against original order of 
Dist. Judge, Ilooghly, D/- 28th January 
1932. 

Provincial Insolvency Act (1920), S. 51 — 
Assets realized in execution sale pending 
adjudication application — Application dis- 
missed — Subsequent application for adjudi- 
cation — Section has no application. 

After the admission of a petition for adjudica- 
tion and the appointment of a receiver in iusol- 
voucy, an application for staying the sale in 
execution taken by another decree-holder 
filed and the Court directed that the execution 
case was to proceed but that the money realized 
by the sale should bo kept in deposit to the credit 
of iho insolvency Court. Subsequent to this the 
application for adjudication was. dismissed, and 
a fresh application was put in : 

jfeld : that the money in Court deposit could 
not be deemed to be assets realized in execution 
sale before the application, that the proceedings 
.could be considered to bo in continuation of the 
first application that the petitioner could not 
ask the Court to withhold payment of the same 
and that S. 51 had no application. [F 652 C 1, 2] 

Heramba Chandra Ouha^ Nando Qo'pal 
Banerjea and Narendra Nath Banerjea 
— for Appellants. 

Basaic and Baidyanath Banerjce — for 
Bespondenta. 

Guha, 7. — ^The only question arising 
Cor consideration in this appeal is whe- 


ther the restriction of the rights of cre- 
ditors as contemplated by S. 51. Provin- 
cial Insolvency Act was applicable in 
favour of the appellant Akahoy Kumar 
Ghatterjea, representing the firm of 
Messrs. D. N. Ghatterjee and Co'., wha 
as a creditor, has applied for the adjudi- 
cation of one Atul K^^isto Nath as an in- 
solvent. The facts leading up to the 
order made by the learned District Judge 
of Hooghly on 28th January 1932 against 
which this appeal is directed, may be 
briefly referred to, so far as they are 
relevant for the purpose of the appeal 
before us. The appellant applied to the 
Court for an order of adjudication on 
26th February 1929. On the admission 
of the petition for adjudication and the 
appointment of a receiver in insolvency 
there was an application by the appel- 
lant, on 12th August 1929, for staying 
sale in Money Execution Case No. 94 of 
1929 of the Second Subordinate Judge's 
Court at Hooghly. This ^as an execu- 
tion case arising out of a decree passed 
against the insolvent, and the decree- 
holder was one Baj Kumar Hari Das 
Mandal, who was one of the creditors 
mentioned in the application for adjudi- 
cation. 

It appears that the Court directed, 
after hearing the pleader for the appel- 
lant as also the pleader for the creditors 
Baj Kumar Hari Das Mandal and others 
that the execution case was to proceed 
and a sale was to be held ; but that 
the money realized in the execution case 
was to be kept in deposit to the credit 
of the insolvency Court, until further 
orders. This order was made on 24th 
August 1929, and intimation was in due 
course sent to the executing Court. On 
9th October 1931 the application for an 
order of adjudication, made by the appel- 
lant in this Court, was dismissed on the 
ground that there was violation of the 
provisions of S. 19 (3), Provincial Insol- 
vency Act, relating to the service of 
notices, as also for the reason that the 
petition for adjudication ‘was defective, 
as there was no compliance with the 
provisions of S. 13 (2) (a) of the Act. A 
fresh application was made by the ap- 
pellant Akshoy Kumar Ghatterjee re- 
presenting the firm of Messrs. D. N. 
Ghatterjee and Co., for an order of ad- 
judication. This application was filed 
in Court on 25th November 1931, and it 
was followed by a petition to the Court « 
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for withholding payment oE the money 
lying to the credit of the Court, in Insol- 
vency Case No. 91 of 1929. That was 
the insolvency case which was started 
on tho application made by the appel- 
.lant oh 2hth February 1929, and which 
was ultimately dismissed on 9th Octo- 
ber 1931. The learned District Judge’s 
order on the prayer made by the peti- 
tioners was that the amount in deposit 
was to be withheld for the present and 
tho order as recorded on 15th December 
1931 indicates that the other creditors 
might appear and move for having that 
order sot aside. 

Information was given of this order 
passed by tho learned District Judge to 
the Subordinate Judge, Second Court, 
Hooghly. On 8th January 1932, credi- 
tor No, 1 appeared, and filed a petition 
praying for an order vacating the order 
withholding payment of money which 
was made by the learned Judge on 15th 
December 1931. On the prayer made on 
this petition filed on 8th January 1932, 
the learned District Judge made an 
order against which the appeal to this 
Court is directed. The objection of the 
oreditor No. 1 was allowed,^ and the 
order withholding payment of the money 
lying in deposit was vacated by the 
learned District Judge. On a plain 
reading of the provisions contained in 
8. 51, Provincial Insolvency Act, it was 
incumbent upon the appellant to make 
out that the moneys which be asked the 
Court exercising jurisdiction under the 
Provincial Insolvency Act to withhold 
were assets realized in the course ef 
execution by sale after the date of ad. 
mission of the petition filed by him for 
adjudging AtulEristo Nath as insolvent. 
This petition was admitted by the 
learned District Judge on 26th November 
1931, and the assets were realized in 
course of an execution by sale long be- 
fore that date. On this ground alone 
the appellant was altogether out of 
Court ; and could not be heard to' say 
jthat the provisions contained in'- S. 51, 
Provincial Insolvency Act, could come to 
his aid, and could be availed of by him 
in any way. It has been strenuously 
Icon tended before us that the proceeding 
jnow pending before the District Judge 
is merely a continuation of the previous 
proceeding, started on the applicabion 
of the appellant, filed in Court on 26th 
February 1929, and which application 


came fo bo dismissed on Obh Octobe^ 
1931. 

This pQsition is taken up in spite of 
the fact that the previous ai)plicat4on 
for adjudication was rejected. It is not 
possible to accept the contention of tho 
appellant in this behalf ; and we are 
clearly of opinion that the proceeding 
now pending before the learned Disbrict 
Judge was a fresh proceeding, started on 
the application of the appellant filed on 
25th November 1931, and it could not| 
be treated to be one in continuation of 
the proceeding which came to an end by 
the dismissal of the application for aui 
order of adjudication made on 26th 
February 1928. Tho assets to which the 
order of tho District Judge passed on 
2Sth January 1932 relates were un- 
doubtedly assets realized in the course 
of an execution by sale before the date 
of tho said application. We are not 
further prepared to introduce complica- 
tion in the matter of dealing with a 
simple question involved in tho case be- 
fore us, by adverting to the attitude of 
the creditor No. 1 who opposed tho 
application of tho appellant praying for 
withholding the money by the insol- 
vency Court. We are further of opinion 
that the fact that the money was heh 
in deposit to the credit of the insol 
vency Court did not improve the case of 
the appellant in any way, seeing that 
the material date was 25th November 
1931 long before which the money was 
realized by sale in execution. The Dis- 
trict Judge exercising jurisdiction under 
the Provincial Insolvency Act, by virtue 
of the application filed on 25th Novem- 
ber 1931, was not under the law, com- 
petent to deal with the money in depo- 
sit, in any way other than one in which]' 
it has been dealt with by him. In tho 
above view of the case, the appeal fails 
and it is dismissed. The order of the 
Court below is affirmed. The respon- 
dents are entitled to their costs in this 
appeal. The hearing fee is assessed at 
five gold mohurs. The Rule issued by’ 
this Court in connexion with this ap- 
peal stands discharged. 

Bartley, -I agree. 

K.s. Appeal dismissefL 
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• 

Rankin, 0. J. and Mukekji, J. 

Kuiu Gazi and others — Appellants. 

* V. 

Kiranhala Dchi and others — Respon- 
dent s. 

Letters Patent Appoals'Nos. 21 to 24* 
of 1932, Decided on 3rd March 1933, 
a'^ainst jud.qment of Jack. J., D/- 23rd 
Juno 1932. 

(a) Bengal Tenancy Act (1885), S. 46 — Suit 
by landlord under S, 46 ii suit for ejectment 
and not suit to settle fair rent --Acquisition 
by tenant of occupancy rights subsequent to 
institution of suit does not take away land- 
lord’s right to a decree for ejectment if t^n^ 
ant does not agree to pay rent settled by 
Court. 

A sui(* by tlio l^iiidlonl nndor S. 4G is an eject- 
ment snit at the dale of its institution and not 
a suit to settle a fair and epiitablo rent to be 
followed by proceedings mpii valent to a new 
ojeotmeiit suit in case the tenant refuses to 
agree to pay the fair and equitable rent settled 
by the Cjairt. lly the sub.soqufiit acquisition 
of occupancy right prior to decree, suit does not 
become infruc-tuous. Notwithstanding the ac- 
quisition of occupancy right subsequent to the 
institution of the suit the tenant who refuses to 
agree to pay the rent settled by tbc CJouit is 
still subject to the landlord's right which ho had 
at tlie date of the institution of the suit, namely 
right to a decree for ejectment. [P 060 C I] 

(b) Bengal Tenancy Act (af amended by 
Act 1 of 1925), S. 20 — S. 20 is not retros- 
pective. 

Per Jne/r, J".— S. 20 as aiiieiided by Act 1 of 
1926 ia not retrospective in operation. [P 053 C 2] 

Iliralal ChakrahurUj — for Appellants, 

Gunada Gharan Sen and Parkash 
Chandra azumdar — for Respondents. 

Jaok^ J. — These appeals have arisen 
out of suits under S. 46, Ben. Ten. Act, 
for determination of fair and equitable 
rent and for ejectment if the defendants 
do not agree to pay the rent so deter- 
mined. In the trial Court the suits were 
dismissed as it was held that the defen- 
dants being occupancy raiyats, S. 46, 
Ben. Ten. Act, could not be applied. In 
the Court of appeal below the appeals 
hav'e been decreed and it was held that 
the defendants were non-ocoupancy 
raiyats and the suits were remanded for 
'*a fresh trial on the footing that the de- 
fendants were non-occupancy raiyats. 
The lands in dispute appertain to Sun- 
(larban lots which were gradually re. 
claimed; it has been found that the area 
in which the lands lie was declared a 
"village” on 14th February 1912. The 
defendants accordingly became occupancy 
raiyats since they occupied lands in a 
village continuously for 12 years from 


that date. The suits were instituted in 
January and February 1924. By Act 
1 of 192«'3 there \^as an amendment of 
S. 20, Ben. Ten. Act, by insertion of 
sub-S. (La) which runs as follows : 

A person shall bo deemed for the purpose of, 
section to liuve contiuuously held land in a 
village notvvitb.standiug that such village was 
denned, surveyed or recorded as. or declared to 
constitute, a villago at a date subsequent to the 
commencement of the said period of 12 ycars.’^ 

The trial Court heli that, this amend- 
ment had a retrospective effect and that 
therefore as regards two of the suits the 
raiyats had acquired occupancy rights 
before the institution of suits. As re- 
gards the other suits the Court found 
that occupancy rights wore acquired 
during the pendency of the suits and 
therefore the Munsif held that in all 
these cases the raiyats could not be 
ejected. The appellate Court decreed 
the suits on the ground that (l) the 
position must be take'n as at the time of 
the institution of the suits and what 
occurred subsequently cannot affect the 
position of parties with regard to each 
other, and (2)* Act 1 of 1S25 could have 
DO retrospective effect. In this I think 
be was right. There is nothing in the 
Act to indicate that it is to have such 
effect as regards the rights of the par- 
ties and unless there is anything to show 
that its provisions are retrospective, 
they cannot be taken to have such effect. 

Then as regards acquisition of occu- 
pancy rights subsequent to the institu- 
tion of the suits, the learned Munsif 
has referred to various cases which are 
apparently exceptions to the rule that 
a decision is to be based on the cause of 
action as it existed at the time of the 
suit, and no doubt in the cases he re- 
ferred to, for special reasons, subsequent 
events have been allowed to affect the 
decision of the Court. He finds that the 
original relief asked for by plaintiffs has 
by reason of acquisition of occupancy 
right by the defendants become impossi- 
ble for the Court to grant. The cases 
have been referred to at a considerable 
length and it is not necessary to refer 
to them again, and it is suffioieot to say 
that in all these oases there are special 
reasons for holding that subsequent 
events should be allowed to influence 
the decision of the Court. But in the 
present case there is no reason to sup- 
pose that, as the learned Munsif thinks, 
in order to do complete justice between 
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the parties and to shorten litigation, the 
decision of the Court must be based on 
the altered circumstances. Acquisition 
of occupancy right by tenant after 12 
years is very similar to the acquisition 
pf right by adverse possession by hold- 
ing the land for a certain period ad- 
versely; and in that case a decree can 
be passed against a defendant though 
his period of adverse possession is com- 
pleted during the suit. This is exactly 
a similar case. Here the period of 12 
* years required for acquisition of occu- 
pancy rights was not complete before 
the institution of the suits but became 
30 during the pendency of the suits. It 
would be unreasonable that the suits 
should he barred as against the defen- 
dants simply because sabsequent to the 
institution of the suits they have ac- 
quired occupancy rights, perhaps owing 
to delay in disposal of the suits. The 
appellate Court is quite right in these 
circumstances in setting aside the order 
of the trial Court. A reference has been 
made on behalf of the appellant to Cl. 7, 
S. 46. Ben. Ten. Act. under which the 
tenant is not liable to ejectment, if he 
has acquired a right of occupancy before 
the expiry of the period of 6 years for 
which a fair and equitable rent has been 
fixed. This does not help the appellant 
but may indicate that if the acquisition 
of a right of occupancy before a fair and 
equitable rent was fixed nullified the 
proceedings, this would have been noted 
in the section. The result is that these 
appeals are dismissed with costs. 

(On Letters Patent appeals their 
Lordships delivered the following judg- 
ments). 

Rankin^ C. J . — We have before us four 
Letters Patent appeals from the decision 
of my learned brother Jack. J.. sitting 
in second appeal. The suits out of 
which these appeals arise were brought 
under S. 46, Ben. Ten. Act, which deals 
on its face with suits for ejectment on 
the ground of refusal to agree to enhance- 
ment of rent. The particular 'history 
of the land in question need not detain 
us because the position with which we 
have to deal and which is admitted on 
both sides appears to be this : In all 
the cases the suits were brought in 1924. 
The judgment of the trial Court was 
given on 4th February 1929. An appeal 
being taken the lower appellate Court 
gave judgment on ' 9th November 1929. 


!rhe Munsif dismissed the suits and on 
the following ground, namely that at 
some period between the institution of 
the suits in January and February 1924 
and the date of his judgment in February 
1929, the defendants bad become occu»> 
pancy raiyats. They had acquired occu- 
pancy right subsequent to the institu. 
tion of the suit. Now, before us it has 
been contended that if occupancy right 
is acquired before the decree in the suit 
in the Court of first instance, the proper 
course is for the suit to be dismissed. 
It is said that it is impossible and wrong 
to grant a decree of the character des* 
oribed in S. 46 against a person who ' at 
the time of the decree is an occupancy 
raiyat. The contention, on the other 
hand, is that if on the date of the suit 
the landlord is entitled to bring a suit 
for ejectment, nothing tbat'ean happen 
in the way of the acquisition of occu- 
pancy right should be entertained by 
the Court or acted upon by the Court 
and no answer to the right of ejectment 
can accrue to the defendant after the 
institution of the suit and before it is 
decreed. The matter was at one stage 
complicated by the circumstance that a 
question arose as to whether retrospec- 
tive effect could bo given to Bengal Act 
1 of 1925 which came into force on 14th 
March 1925. No argument on that point 
has however been addressed to us in this 
case. 

The contention on behalf of the ap- 
pellant is that although it is quite true 
as a general rule that a circumstance 
arising after the institution of the suit 
will not be looked at by the Court or 
regarded as affording a defence or as 
taking away the right which the plain- 
tiff had at the date of the institution of 
the suit, nevertheless that principle is 
subject to certain exceptions. In the 
casolof'pre-emption&uit, for example, the 
plaintiff has to be in a position to pre- 
empt at the time of the decreq. In the 
oase^of specific performance, the plaintiff 
has to be ready and willing to carry out* 
hia part of the contract right up to the 
time of the decree. It is said that there 
is no absolute or rigid rule that matters 
arising after the institution of the , suit 
and before decree cannot be regarded by 
the Court at the time of the making of 
the decree. Now, for the purpose of 
deciding the question before ns it is 
necesssary to examine carefully the pro- 
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visions of S. 44 and 4G, Ben. Tep. Act* 
so as to be certain that one has an accu- 
rate appreciation of what the cause of 
action is. If any argument from con- 
venience is in point, it may be noticed 
ihat the present case affords a very 
strong illustration of the inconvenience 
that may, in some cases, attach to the 
view of the appellants being accepted. 
In this case it appears that though the 
suits were filed in 1924, the first thing 
that happened was that the suits were 
stayed till the final publication of the 
Becord of Bights, the fact being that 
cadastral survey operations were in 
progress and it being pleaded that S. Ill, 
Ben. Ten. Act. was a bar to the trial of 
the suits. This is the circumstance 
which'accounts for the 'five years bet- 
ween the institution of the suits in 1924 
and the judgment of the trial Court in 
February 1929. 

Leaving aside however the mere ques- 
tion of convenience, wo may look at the 
matter more closely upon the face of the 
section. Ss. 46 and 44 are not expressed 
absolutely in the same way^ the language 
of S. 44 being more favourable to the 
appellant and the language of S. 46 
being, in my judgment, more favourable 
to the respondent. S. 46 however is the 
section which deals substantively with 
the suits before us. They are suits under 
S. 46 and one sees from sub-S. (l) of that 
section and alsosub-S. (6) that in certain 
circumstances the landlord is entitled to 
institute a suit for ejectment. If he 
tenders to the raiyat an agreement to 
pay enhanced rent the raiyat has a 
month after the service of the draft 
agreement upon him to execute it and 
give notice of his agreement. If he does 
not agree the landlord has a limited time, 
namely three months, within which ha 
may institute a suit of the character 
dealt with in the section. It is a suit, 
curfously enough, for ejectment on the 
ground of refusal to agree to an enhance- 
ment of rent. It occurs to one that the 
landlord’s proposed enhancement may be 
arbitrary and unfair and that it is per- 
haps somewhat curious that the mere 
refusal to agree to whatever agreement 
the landlord shall tender should be 
treated by the statute as a ground for a 
suit in ejectment. That however is the 
undoubted language of sub S. (I) and of 
sub. 8. (6). It is contemplated that the 
landlord shall brings suit for ejectment. 


It is however true that apart from the 
exact language of S. 46 the law does not 
allow a noo-occupancy raiyat to be 
ejected merely because he does not 
comply with bis landlord’s demand for 
enhancement of rent. The section pro-^ 
vides that though the landlord's suit is 
a suit for ejectment the Court shall first 
fix a fair and equitable rent, that the 
tenant shall be given an opportunity to* 
agree to pay that fair and equitable, and 
only in case he does not agree shall he 
be evicted; if he does agree he shall 
remain in occupation of his holding at 
the new rent for a term of five years. 
He shall be liable to ejectment prima^ 
facie at the end of the five years. 8. 44 
which is a section dealing with all the 
grounds upon which a non-occupanoy 
raiyat is subject to ejectment, mentions 
in Cl. (d) as the last ground ; 

On the ground that he has refused to agree- 
to pay a fair and equftable rent deterxuined 
under S. 46 * * 

We have therefore to consider iu the 
present case whether we are to treat the 
landlord at the time of filing the suit as 
a person who is given by the law a right 
to bring a suit for ejectment; and the 
provisions for settling a fair and equi- 
table rent and for giving the tenant an. 
opportunity to agree to pay as provisions- 
modifying the right which existed in the 
landlord at the date of the institution 
of the suit; or whether on the other hand 
we are to put aside all technicalities and. 
bold that the landlord's right at the 
date of the suit is not a right to eject- 
ment, but only a right given to have the 
Court fix a fair and equitable rent, and 
to have the tenant put to his option 
whether he will agree to pay that rent 
or be evicted. There is muph to be said 
on both sides of this controversy. But 
it appears to me that the language of 
S. 46 is inconsistent with the view that 
the landlord has not got the right to 
eject at the time the suit is brought. I 
think, on the whole, though the question 
is a difficult one that the provisions, 
whereby a fair and equitable rent is to- 
be settled and the tenant is to be allowed 
to come to an agreement to pay, should 
be regarded as modifications of the righl^ 
which the landlord bad at the date he 
brought his suit. They are defences to* 
the tenant. The landlord’s right is not 
to be exercised until the tenant has had 
a chance to make such an agreement aa 
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will prevent the Court in its discretion 
from permitting; the landlord, merely on 
the {’round of refusal to agree to his pro- 
posal, to have the tenant evicted from 
the land. Tho phrase “cause of action” 
is very dilTicult to apply in connexion 
with a puit of this character. Ordinarily, 
cause of action means every allegation 
which it is necessary to make in order 
to show that the plaintiff is entitled to 
the relief claimed. In this case it is 
clear enough that tho plaintiff will never 
get relief by the way of an order for 
ejectment merely on the ground that the 
tenant has refused to agree to the plain- 
tiff’s proposals. But it is on that footing 
that tho plaintiff has a right to bring a 
suit and the circumstance that the Court 
will refuse to allow ejectment so long as 
the tenant is willing to pay a fair ^nd 
•equitable rent and will give the tenant 
live years but no more is I think statu- 
tory defence to the prima facie cause of 
action upon which the plaintiff takes 
his stand. I think therefore that this 
suit must be regarded as an ejectment 
suit at the date of its institution and 
not as a suit to settle a fair and equita- 
ble rent to be followed by proceedings 
equivalent to a new ejectment suit in 
lease the tenant refuses to agree to pay 
the fair and equitable rent settled by the 
lOourt. That being so, I am not prepared 
to accept the view that the acquisition 
iof occupancy right prior to decree means 
that the suit becomes infruotuous and 
Imust be dismissed. 

It is necessary to refer to the language 
•of 6ub-S, (7), S. 46. That does not deal 
with the case of acquisition of occupancy 
right prior to the decree but deals with 
occupancy right prior to the expiry of 
the five year^ further tenancy that 
ensues when the tenant agrees to pay a 
settled rent. I do not think that any 
argument the other way can be founded 
upon this clause. I do nol^ regard it as 
justifying the conclueion that if prior to 
the decree occupancy right is acquired 
the suits come to an end. I think the 
better view is that notwithstanding the 
acquisition of occupancy right subse- 
quent to the institution of the suit the 
tenant who refuses to agree to pay the 
rent settled by the Court is still subject 
to the landlord’s right which he had at 
the date of the institution of the suit, 
namely is subject to a decree for eject- 
,ment, The matter is a difficult one. 


But in^ray ju^lgmout the conclusion at 
which the learned Judge in second 
appeal arrived is, in the end, correct 
and these appeals should be dismissed 
with costs. 

M ulcer ji, 7. — I agree. * 

R.K. Appeals dismissed, 
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Jack anu M. C. Giiosii), JJ. 

Gnlap AH and others — Accused — Ap- 
pellants. 

V. 

Emperoi — Opposite Party. 

Criminal Appeal No. 13f) of 1932, 
Decided on 3l8t August 1932. 

Criminal P. C. (1898), S. 2G7 — Defence 
not urged by defence pleader — Sltll it should 
be placed before jury if there is evidence. 

Tho fact* that the plcadur for the accused docs 
not urge any particular defence, is no reason 
why I hat defence should not go to tho jury in 
tho summing up by tho Judge, if there is any 
evidence whatever in support of the deinneo. 

LP 667 C 1] 

Bijali Bhusan Sanyal — for Appellants. 

Anil Chandra Boy Choudhury — for 

Crown. 

Jackt J, — Of the nine appellants in 
this appeal, Keamaddi has boon found 
guilty under S. 148, I. P. 0., and son- 
tenced to throe years’ rigorous imprison- 
ment and also under S. 304 (part 2) and 
sentenced to seven years’ rigorous im- 
prisonment, the sentences to run con- 
currently; Mohan and Manik Sheikh 
were each sentenced to three years’ 
rigorous imprisonment under S. 148, 
L P. G., and to six years under S. 304, 
(part 2} 149, I. P. G., the sentences to 
run concurrently. Mauik was further 
convicted .under S. 324, I. P. 0. The 
other appellants Golapdi, Bonomali, 
Ha8enuddi,Gadu, Anasaraddi and Ahmad 
Ali were convicted under 8. 147 and 
gentenoed to two years’ rigorous impri- 
sonment; they were also convicted under 
S. 304 (part '2}/ 149 and sentenced to 6vo 
years’ rigorous imprisonment, the sen- 
tences to run concurrently. The verdict 
of the jury with which the learned 
Judge agreed was unanimous. 

The prosecution case is that the com- 
plainant Kuti Matbar and his nephews 
Hamid and Imanaddi (deceased) went 
with their ploughs to plough Hami- 
jaddi’s khet which lies to the south of 
the* khet of the appellant Golapdi. 
There had been, ill-feeling between the 
two parties on various grounds amongst 



1933 Qolap Ali v. Empbbor (Jack, J.) Calcutta 657 


others on account of a dispute over the 
*air between Hamijuddi's khet and 
<jrolapdi’s khet to tbeiUorth. The prose- 
<fution allege that at the time of the 
occurrence the appellants and others 
^ oame armed with katras. ' shorkis and 
lathis and attacked the complainant and 
those who were with them while 
they were ploughing Hamijudd’s khet. 
Golapdi and his two sons Euti Mea and 
Bonomali came first to the field. Euti 
had a katra in his hand and Golapdi 
and Bonomali each had a lathi. Shorly 
afterwards some more men numbering 
about 20 arrived there. Of these men 
Manik had a san dao in his band and 
Mobarak (who is not on trial) and Mohan 
each bad a katra and the rest had lathis. 
Seeing the armed men coming the com- 
plainant Kuti Matbarand Hamid started 
running away towards the west and 
began to shout. Ttnanaddi was not quick 
in gettiz v away/and was surrounded and 
assaultea by Golapdi's order to beat 
him. Ansaradcli gave him a lathi blow 
which Imanaddi warded off with his left 
hand, hut afterwards TCiiti Mea stabbed 
Imanaddi with a katra piercing the 
right sido of his abdomen while Manik 
struck him on his left shoulder with a 
san dao. Imanaddi fell down and died 
immediately. Then there was a cry of 
murder and the accused's party went 
away to the north. Subsequently, the 
accused were arrested and put on their 
trial on the charges with which they 
have been convicted. 

The principal point urged in this ap- 
peal is that the learned Judge misdirec- 
ted the jury inasmuch as he told them 
that as no right of private defence of 
property is claimed on behalf of the ac- 
cused the jury need not consider if such 
a right existed at all. He also'said ; 

*'l think in 'ho circumstances appearing in the 
evidence right of private defence of -property 
■rl^uld not be claimed in the case 'and the de- 
fence pleader has rightly disclaimed it on behalf 
of the accused*.** 

‘ Previous to that he had said: 

"The question in this case therefore is whe- 
ther the fatal stab on Imanaddi's abdomen was 
given in the exercise of the ri^ht of private de- 
fence of his body or the bodieh of Golapdi and 
Bonomali or that of the property the ail of 
which is alleged on the defence side to have been 
demolished and upon which some mischief was 
done in the shape of destroying a few til plants. 
Now, the learned pleader for the accused in 
course of bis arguments contended that the act 
complained of was done in the exercise of the 
right of piivate defence of the bodies of Golapdi 
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and his two sous and not in retaliation of any 
such demolition ofailor mischiof to the til khet.** 

The learned advocate for the defence 
has argued strenuously that whatever 
the evidence was, if there was any evi- 
dence at all tending to sbpw that t];ze 
appellants were acting in exercise of the 
right of private defence pi their pro- 
perty, this evidence, whatever it was, 
ought to have been pointed out to the 
jury and in telling the jury that they 
were not to censider the right of private 
defence of property, the learned Judge 
misdirected them. Various portions of 
the evidence were pointed out to us as 
going to show that the appellants were 
acting in the exercise of the right of 
private defence of property. We have 
considered these portions of the evi- 
dence; we are inclined to agree with the 
learned Judge that they do not show 
that at the time of the occurrence the 
appellants were in fact acting in exer- 
ciae of the right of private defence of 
their properly. It is tiue that in his 
statement one of the appellants, viz. 
Golapdi, says that the complainant and 
his party were breaking the ail and that 
it was upon this that he ^and his eoq 
went to the ail and asked them why 
they broke the ail and uprooted the til. 
Then they abused him whereupon 8 or 
10 persons came with lathis and sur- 
rounded him and began to beat him. 
This may indicate that at the time he 
went up they were actually engaged in 
breaking the ail. But when we consi- 
der the evidence we find that there is no 
evidence either appearing from the 
cross-examination of the pro e'.ution 
witnesses or from the statement of the 
defence witnesses to show that any 
damage w^as being done to the ail when 
the accused came up. The defence wit- 
ness 3, Dbaliluddi says that he saw five 
men, viz. Imanuddi, Hsmijuddi, Kuti 
Matbar, Mominuddi andSonamuddi who 
were ploughing Hamijuddu's khet with 
five ploughs. Then he saw Gola^ Ali 
and his son Kuti Mea came there and 
Golap Ali addressing Imanuddi'said : 
"Why do you demolish uiy ail * The ail which 
existed between Golap Ali's khet and ITamijud- 
di*s khet had been demolished at places by 
Imanaddi and others ou the same day. Imanu- 
ddi was at that time was holding tbe plough on 
the south side of that ail.** 

The land to the south of the ail be- 
longed to the complainant and his party 
and the fact that they protedtel 
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that tho ail had been broken on the 
same day does not indicate that it was 
broken at the time of the occurrence; 
they were protesting because of the 
damage done on the morning of that day 
previous to the occurrence. Some of 
the other witnesses say that this dama- 
ge had been done some weeks before. 
Other witnesses again say while a small 
portion of the damages had been done 
beforoi at the time of the occurrence they 
noticed that further damage to the ex- 
tent of 50 cubits had been done appar- 
ently in the morning previous to the 
occurrence. So that although the 
learned Judge was ill advised in direct- 
ing the jury that they were not to con- 
eider the right of private defence of 
property it is ulear that in fact there 
was (although appellant 1, Golapdi, and 
two of the other appellants in their 
statements claimed the right of private 
defence of property), no evidence show- 
ing that they were at the time of the 
occurrence acting in exercise of the right 
of private defence of property. So that 
inasmuch as there is no evidence in sup- 
port of the statement of the appellants 
on this point, even if the direction of the 
learned Judge can be said'to be misdirec- 
tion, we do not think that it is suffi- 
ciently material to justify us in sending 
back the case for retrial. The learned 
advocate for the appellants has rightly 
contended that the fact that the learned 
pleader for the accused does not urge 
!any particular defence, is no reason why 
that defence should not go to the jury in 
the summing up by the Judge if there is 
any evidence whatever in support of the 
defence. 

We think that on the evidence 
there can be no doubt that the ap- 
pellants and others came out with 
weapons expressly for the purpose of 
attacking the complainant’s party and 
not for the purpose of preventing jkny 
contmuation of or any additional damage 
to t^ ail. The damage.to the ail had 
taken place before this and at the time^ 
of the occurrence no damage was being 
done to the ail and the attack was really 
made on account of previous ill-feeling 
between the parties. It is true that 
three of the aocused received a number 
of slightfinjuries, but the evidence does 
not indicate that the complainant’s party 
were in any sense the aggressors and the 
evidence seems clearly to indicate that 


the appejllants were the aggressors and 
they were determined beforehand to at- 
tack the complainant’s party. The com- 
mon object in thitf case was, as stated in 
the charge, to attack the complainant’s- 
party. We think therefore that the ap- < 
pellants have been rightly convicted. 
(His Lordship then considered the ques- 
tion of sentence and reduced the sen* 
tences of some accused). 

M. G, OhosCt /. — I agree. 

R K. Sentences reduced. 
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Buckland, J. 

Satyakel Plaintiff. 

v. 

Bomesh Chunder Sen — Defendant. 

Civil Suit No. 2078 of 1931, Decided 
on 24tb November 1932. 

Limitation Act (1908). S. 19— Acknowledge 
ment of time-barred debt — Implied promiee 
inferited from such acknowledgment is not 
cause of action for suit unless there is ex- 
press promise to pay debt — Contract Act 
(1872), S. 25 (3). 

An acknowledgment in writing signed by a 
debtor proridos a fresh 'period of limitation only 
if it in made before the period expires. After tho 
period expires nothing short of a fresh contract 
will revive the debt and provide afresh period of 
limitation. If there is an express promise to pay 
made in writing and signed by the person to be 
charged therewith to pay a time barred debt it 
may be made the basis of a suit but an implied 
promise to pay to be inferred from an acknow- 
ledgment which centains no express promise to 
pay a time-barred debt cannot bo made the basis 
of a suit. 

After the promissory note had become time- 
barred defendant wrote to the plaintiff a letter 
in the following terms : **.... 1 have been 
expecting you for some time. I am quite willing 
to renew the note ; come and see me with it 
either tomorrow evening or on Monday 
Held : that there was no contract to pay with- 
in the meaning of S. 25 (8). Case law reviewed. 

[P G59 0 2] 

L. P. E. Pugh and S, N. Banerji (Jr.) 

— for Plaintiff. 

H. D. Bose, A. N. Chowdhury and S- 
B. Das-^tov Defendant. 

Judgment. — This is a Buit to recover 
the sum of Bs. 6,895 for principal and 
interest upon a time-barred promissory 
note. On 22nd June 1927 the plaintiff 
lent Bs. 5,000 to the defendant who by 
his promissory note in the usual form 
promised to pay that sum with interest 
at 9 per cent per annum to one S. 0. Dutt,. 
the plaintiff’s brother, who endorsed the 
note over to the plaintiff. On 10th 
January 1931 after the promissory notd 
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had become time- barred defendant wrote 
to the plaintiir a letter in the followind 
terms : 

“My dflar Kfllu, 

I have been expecting you for some time. I am 
^uite willing to renew the note come and see me 
with it either tomorrow evening or on Monday, 
Phoneme beforehand. 

Yours sincerely, 

(Sd/. R. 0. Ben.“ 

The only question that arises in this 
case is whether the suit is barred by 
limitation. To determine this it has to 
be considered not whether this letter is 
.an acknowledgment in writing within 
the meaning of S. 19, Limitation Act, for 
such an acknowledgment must be made 
before the expiration of the period of 
time prescribed for a suit but whether as 
has been submitted on behalf of the 
plaintiff there was a promise to pay the. 
debt made without consideration but 
nevertheless valid, by virtue of S. 25, 
sub-S. (3), Contract Act. By that sec- 
tion it is provided that an agreement 
made without conaide ration is void un- 
less it is a promise made in writing and 
signed by the person to be charged there- 
with to pay wholly or in part a debt of 
which the creditor might have enforced 
payment but for the law for the limita- 
tion of suits. Mr. Pugh on behalf of the 
plaintiff has drawn my attention to 
Spence?' v. Eemmerde (l) where the En- 
glish law on the subject of acknowledg- 
ments sufRoient to take a case out of the 
statute of limitations was discussed at 
length. Eoi reasons which will appear 
it suffices to say with the utmost brevity 
that the rule applied in that ease is : 

"if there is an acknowledgment in writing which 
{Satisfies the Act (9 (leo. 4, G. -14) there arises by 
implication of law a promise by the debtor to pay 
the debt (Pet Lord Wren bury at p. 537)." 

Such acknowledgment may be made 
either before or after the debt has be- 
come time-barred and consequently 
though it may be that the authority 
cited would be of assistance in oonsider- 
ing the sufficiency of an acknowledgment 
under S. 19, different oonsideratione arise 
in determining whether or not there was 
a promise within the meaning of 25 (3), 
Contract Act. 1 have been referred to 
the deoisions of other Indian Hi^b Courts 
for the purpose of establishing the pro- 
position that no such promise may be 
inferred from a mere acknowledgment a 
point on which I am informed there is 

2 A C 507=91 L J K B 941=128 L T 
33=88 T L R 889=66 S J C02. 


no reparted decision by this Court. In 
Ganga Prasad v. Ba7n Dayal (2) the 
learned Judges observed with reference 
to cases cited in their judgment : 

"Thus it seems that there is a couj^eusus of 
opinion thiit a more acknowledgment does nek 
amount to a^new contract. In all these cases the- 
question for decision is really one ol limitation,, 
but if an acknowledgment does not amount to a 
new contract for the purpose of giving a fiesli 
period of limitation it does not amount to a con- 
tract which can be sued upon. No doubt, as 
pointed out in the Bombay-eem in England an 
acknowledgment, if uncondit{pDa1, is held to be 
sufficient evidence of a new contract which’can be 
sued upon but there no difficuUy!ati9efl with refer- 
ence to the law of limitation ^cause an uncon- 
ditional acknowledgment takes the case out of 
the Btatnte of limitation whether it is made bo-| 
fore or after the period of limitation expires. In 
India it is otherwise. An acknowledgment in 
writing signed by a debtor provides a fresh period 
of limitation only if it is made before the period 
of limitation expires. After the period expires 
nothing short of a fresh contract will revive the 
debt and provide a fresh period of limitation." 

. In Gobind Das. v. Das (3) the 
learned Judges referring to an expres- 
sion in a judgment of tbeir Lordships of 
the Privy Council observed : 

“If we were to give to this passage the wide 
meanining contended for and hold that whenever 
there is a clear aoknowledgment of a debt whe- 
ther time-barred or not that is equivalent to a 
promise upon which a suit may be miintained 
the result would be that the effect of the opening 
words of B. 19 would be nullified. That section 
renders it necessary that the acknowledgment 
referred to therein must be made before the ex- 
piration of the period prescribed for the suit. . . 
Under B. 25, Bub*S. 8, Contract Act, a promise 
made in writing and signed by a person to be 
charged therewith to pay a barred debt is a good 
consideration ; but there must be a distinct pro- 
mise and not a mere acknowledgment." 

The only other case cited upon tho 
point is Manganlal Harjibkai v. Amir^ 
ckand Qulabji (4), where Patkar, J., oh- 
served : 

“If there ia an express promise to pay made In, 
writing and signed by the person to be charged 
therewith to ^ay a i time-barred debt it may be 
made the baus of a suit but we think that an 
implied promise to pay to be inferred from an 
acknowledgment whioh contains no express pro- 
mise to pay a time barred debt cannot be made 
^the basis Of a suit." 

If that passage correctly expresses the 
law in this country applzoation of the 
principles of English law is excluded. In 
considering the question independently 
of the authorities I must confess to> 
difficulty in appreciating, why, if a pro- 
mise to pay may be inferred from an ac- 

2. (1901) 23 AlU02=(l90iyAW N m 

3. (1908) 30 All 268=5 A L J 274=(1908) A 
WN129. 

4. AIR 1928 Bom 819=112 1 C 24=52 Bom 52U 
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knowledgmenfc according to the prin- 
ciples of England law, a promise aufficient 
to satisfy 8, 25 (3), which does not in 
terms state that the promise should be 
express may not equally well be inferred 
from an acknowledgment. In cases of 
acknowledgments under 9 Geo. 4, G. 14 
and S. 19, Limitation Act, 4 Lnd under 
S. 25 (3) a writing signed by the debtor 
is an essential requirement and fur. 
nishes no ground for making a distinc- 
tion. I agree however that to adopt 
such a rule would be to ignore the open- 
ing words of S. 19 and would apart from 
the terms of Expl. 1 to S. 19 bring all 
cases within the scope of S. 25 (3) which 
cannot have been the intention of the 
legislature. The point is one of very 
great interest and had it not been for 
the decisions of the other High Courts I 
should have been disposed to take the 
view as stated by Sir Frederick Pollock 
in his well-known work (Indian Contract 
Act, Edn. 5, p. 197) that S. 25 (3) repro- 
duces modern English law and that the 
English rule should be applied. But 
sitting singly as a Judge of first instance 
though I am not bound by such decisions 
I should not feel justified in preferring 
such a view to one which is so amply 
supported by authority. 

There is a further point to be oonsil 
dered. The section requires that there 
should be a promise to pay the debt 
made by the person to be charged. If 
such a promise cannot be inferred from 
an acknowledgment the precise efifeot of 
the language used becomes important 
and the question arises whether the 
letter of lOtb January 1931 expresses a 
promise on the part of the defendant to 
pay the debt. The words relied upon 
are the words : "I am quite willing to 
renew the note.'* I will assume that the 
words : “I am quite willing” are words 
of promise. But what does he then say? 
He promises to execute another docu- 
ment wbiol^ will give the plaintiff the 
right to claim payment by him. This in* 
my judgment cannot be held to be a pro-r 
mise to pay the debt which is what the 
jsection requires and therefore there was 
no contract within the meaning of 3. 25 
and the suit must fail and will be dis- 
imissed with costs on Scale No. 2. 

K.S. Suit dismissed. 
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Auckland, J. 

Dhirendra Ndth Plaintiff. 

V. 

Nutbehary Munshi and others — Defen-, 
dants. 

Suit No. 783 of 1932, Decided on 8th 
December 1932. 

Negotiable Instrumentf Act (1882), S, 28 
—Executant deccribing himielf as agent — 
Words are only descriptive — He must sign 
for or on behalf of his principal if he is act- 
ing as an agent— Principal and agent. 

Whore a person purports to be an agent or to 
hold a power*of -attorney from some other per- 
son on whose behalf he signs, it is insuCicieut 
merely to add those words after his signature; 
he should state that he signs the note for and 
on behalf of the person for whom he is acting. 
Where that has not been done, the words are 
only descriptive of the executant: AIR 1018 
P*C 146 and Elliott v. Bax-Ironside, (1935) 2 
K Bm, Itel on. LP GGl C 2] 

8. B. Sinha — for Plaintiff. 

Arun Sen — for Defendants. 

Judgment . — The point to be decided 
in this is one which is by no means com- 
plex but generally presents a certain 
amount of difficulty. On 19th April 
1929 the defendant Nutbehary Munshi 
delivered to his co^defendant Banerjeo 
a promissory note for Bs. 3,000 in the 
usual form signed “N. Munshi, agent 
and attorney to Dr. 0. L. Munshi.” On 
11th January 1932 the note was endorsed 
over by the payee to the plaintiff 
who now seeks to recover the amount 
due upon the note from the defendant 
N. B. Munshi, the heirs and legal repra- 
sentatives of Dr. 0. L. Munshi who died 
on let November 1930, and from tho 
endorser Nitya Ranjan Banerjee. As 
against the parties who have not ap- 
peared t^e necessary proof has been 
given. The suit is contested on behalf 
of the heirs and legal representatives of 
Dr. 0. L. Munshi on the ground that 
his estate is not bound by a signature 
in this form. It is submitted in ori^er 
to make the estate of Dr. Munshi liable 
that N. B. Muabi signed as agent and ^ 
not intending to incur personal res- * 
ponsibility. This is not consistent with 
the case made in the plaint as Nut- 
behary Munshi and the legal repre- 
sentativSs of Dr, Munshi are both made 
parties, and they'cannot all be liable 
and in this connexion I may observe 
that N. B. Munshi has not defended 
the suit. On behalf of the legal re- 
presentatives of Dr. 0. L. Munshi it 
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is contended that the liability is th*at 
of^N. B. Munshi alone. The authorities 
cited by learned counsel for the plain, 
tiff for the purpose of distinguishing 
them are against him. He has cited 
0 Sadusuk Jankidas v. Kishan Pershad 
(1) which was a case in which one 
Mohanlal signed a promissory note, his 
name being followed by the words: 

“Acting Superintendent of the Private Trea- 
sury of His Excellenoy Sri Maharaja, the Prime 
Minfttor of H. H. The Nizam.” 

It is^ true that he did not use the 
word "agent'* but whether be used the 
- w^ord "agent” or "superintendent'* does 
not affect the matter. Their Lordships 
of the Privy Council took the view that 
the words which I have quoted are noth- 
ing but a description of Mohanlal's posi- 
tion and that there was no signature in 
the form necessary for an agent signing 
on his principal’s behalf. The case of 
FiUiott V. IJaxJronsule (2) was one in 
which a bill of exchange was signed by 
two persons followed by the words 
"Directors, Fashion Fair Exhibition 
Ltd.*’The ratio decidendi in that case 
was that the word "director” was word 
of description only and that there was 
notliing to show that the signatories to 
the document signed for and on behalf of 
the company. Universal Steam Naviga- 
tinn Co. Ltd. v. James McKelvie & Co. 
(d), has also been referred to, and was a 
case of a charter party. The respon- 
dent 'signed as agent. Lord Shaw of 
pomfermline in hisspeech observed: 

“tbe appeuding of the word ugant to the signa- 
ture of a party to a mercantile contract is in all 
uircd the dominating factor in the solution of 
the problem of priucipal or agent.” 

I do not know whether Ilis Lordship 
intended thereby to make any distinction 
between mercantile contracts and nego- 
tiable instruments, but conceivably that 
may be so and I rather base myself 
upon the authorities in which negotia- 
Me instruments were under considera- 
tion. IniJ. P. Koneti Naiaker v. J. 
Oopala Ayyar (4) the promissory note 
was in the following form: 

‘‘12th August 1007 corresponding to 28th Audi 
Plavanga, promis.qory note executed to you, both: 

(2) Nagasami er. sonfl of 

(1) A I B 1918 PO 146=60 L 0 216=46 I A 

33=46 Cal 668 (P C). 

(2) (1926)2 KB 801=94 L J K B 807=133 

L T 624=41 TLB 681. 

(3) (1923) A 0 492=92 L J K B 647=199 L T 
395=39 TLB 480=07 S J 593=16 Asp 

C 184=29 Com Caa 363. 

(4) (1915) VI 1 C 417=38 Mad 482. 


Sootbi Soshaiyar, residing in No. 1, Police 
Station Lane, Madras town, by H,*P. ‘Monati 
Nayudu Garu, son of Nanjumdappa Nayuda 
Garu, agent holding power of attorney from the 
zamindar Dorai Baja Avargal and Residing 
m Vellikurichi village, Mana madura taluk, 
Madura District. Amount due to you Including 
principal and interest up to date upon Bottlm- 
ment of account of dealings which was standing 
against the name of Rani Ghakkani Ammal oo 
cloths, etc., having been purchased ere this for 
the Vellikurichi palace, is Rs. 694-6-0. On de- 
mand I promiso to you thifl sum of rupees six 
hundred and ninety four and annas six with 
interest at Rs. 6-8-0 per cent pet inen^em from 
this date either to you or order and .shall take 
this back with endorsement of payment thereon, 
(Signed) P. B. Konathi Nayudu.” 

The learjued Judges held that there 
was no indioation on the note that the 
maker signed as agent or that he did 
not intend to incur personal responsibi- 
lity and looking at the signature alone 
that is the case* They continued: 

‘He is described as holding a powor-of -attorney 
from the zamindar. It is not stated that the 
power of attorney included a power to sign 
promissory notes, or that the note was signed 
in pursuance of the power. There are no words 
added to the signature indicating that the maker 
sigued in the capacity of agent.” 

It has been suggasted that the judg- 
ment implies that the words "agent 
bolding a power-of.attorney” added to 
the signature would have sufficed. But; 
having regard to the authorities it ap.j 
pears to me that when a person pur.| 
ports to be an agent or to hold a power-| 
of-attorney from some other person, 
on whose behalf be signs it is insutf].; 
cient merely to add those words after) 
his signature; words such as we find in 
the promissory note in suit; and he; 
should state such that be signs the note; 
for and on behalf of the person fori 
whom he is acting. Where that has! 
not been doo^ the view adopted is that 
the words are only descriptive of the 
executant and that in my judgment is 
the correct view to take of this pro'nis-| 
sory note. The suit must be dismissed; 
with costs as against the legal repre-j 
aentativea of Dr. Munshi. There willj 
be judgment for the amount claimed 
with costs and interest on judgenent at 
6 per cent against the defendants N. B. 
Munshi and Nitya Banjan Bannerjee. 

B.K. Order accordingly. 
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Mitter and M. 0. Ghose, JJ, 
Krishna Mohan Kundu — Appellant. 

V. 

Nrij^ondra Nath Nandi and others — 
Sespondents. 

Appeal No. 227 oE J.930, Decided on 
ISfch February 1933, against original 
order of Second Court Sub. Judge, 24;-Far- 
ganas, D/. 22nd March 1930. 

(a) Civil P. C. (1908), O. 21. R. 66-Two 
properties amalgamated into one property— 
Property not described as one lot but as two 
properties — Boundaries of both properties 
given — Misdescription is not material ir- 
regularity. 

Wlioro two proper tics, which have been amal- 
gamated into one premises, are stated in the 
sale proclamation not as one lot but as two 
premises, such a misdescription is not a material 
irregularity when iio one has been misled if the 
boundaries of two lots are given in the sale 
proclamation. IP 668 0 1] 

(b) Civil P. C. (1908), O. 21. R. 90-Adver- 
tlsement in newspaper— One property fully 
described and for description of others re- 
ference to sale proclamation given — Bidders 
not misled — Irregularity does not vitiate 
•ale. 

Where an advertisement for sale in a local 
uowspapor gives a full description of only one 
lot and for the other lots it states that the parti- 
culars of those lots would be found in the original 
sale proclamation as usual with the newspaper, 
and this irregularity has not misled any bidder 
nor has it prevented any intending bidder from 
bidding at the sale, the sale is not vitiated by 
such irregularity, [P 663 C IJ 

(c) Civil P. C. (1908), O. 21, R. 90-Omis- 
sion to determine value ia gross irregularity 
but sale will not be set aside unless sub- 
stantial injury is caused. 

No doubt the omission by the Judge to investi- 
gate and determine the value of ibe property 
sought to be sold is a gross irregularity, but the 
sale will not bo set aside unless it is established 
that ns a result of such irregularity, substantial 
injury has been caused : AIR 1988 Cal 611, 
Rel on. lP 668 0 2] 

(A) Civil P. C. (1908), O. R..69 — Hour 
of sale not specified— Irregularity does not 
vitiate sale unless inadequacy of price is the 
result. 

No doubt anon* spocifioation of the hour would 
have a material effect in deterring intending 
bidders from attending the sale and that if Is of 
the utmost maportauce that the hour of sale 
should be Stated, still in the absence of any 
evidence from which it can be legitimately in^ 
ferrccl that the inadequacy of price was the result 
of this irregularity, the sale will not be set aside. 

[P 669 C 21 

(e) Civil P. C. (1908), O. 21, R. 90— In 
determining adequacy of price considera- 
tions, are whether property is undivided 
share, whether claims are set up and the fact 
that Court sales always fetch less. 

The value of a property, determined on the 
basis oC the annual income minus deductions 
* lor repairs and for taxes, instead of the muni- 


cipal valuation is not improper. Whether the 
price fetched is inadequate, should be determined 
after considering : (l) that Court sales always 

fetch loas than tho^ctual price; (2) that whe- 
ther the property is an undivided share an^ 
(8) that claims are set up by others, and want of 
tenants for some considerable time and paucity ^ 
of customers for properties of such size. 

[P €61 C 2; P 665 C 1] 

(f) Civil P. C. (1908). O. 21, R. 90-Refusal 
by judgment-debtor to take back property at 
sale price is test of adequacy of price. 

Pec A/. C. Ghose, ■T’.— Refusal by the judgment- 
debtors to take back the property sold at the 
sale price would be a consideration for determin- 
ing that the sale price was not inadequate 

IP C65 c n 

Narendra Chandra Dose and Profiilla 
Chandra Chakravarty^ for Appellant. 

Oour Mohan Butt — for Heapondonfcs. 

Mitter, J. — This is an appeal against 
an order of the Subordinate Judge of 
24-Ferganas dated 22nd March 1930 by 
which he refused to sat aside a sale held 
in execution of a mortgage decree. The 
appeal is on behalf of Krishna Mohan 
Kundu who is one of the several judg- 
ment.debtors in the case. It appears 
that the respondents who will be des- 
cribed as the Nandys in this proceeding 
obtained a mortgage decree for a sum of 
about Bb. 88,800 against the appellant 
and several other persons on 26th March 
1929. The Nandys applied to execute 
the said decree on 15th April 1929 and 
in execution of the said decree purchased 
some of the mortgaged properties on 23rd 
August 1929 for the sum of Bs. 69,000. 
On I9th September Krishna Mohan who 
is judgment-debtor 3 applied to set aside 
the sale held on 23rd August 1929. The 
properties were sold in four lots, i. e., 
lots Nos. 1, 2, 3 and 4 on 2l8t and 22nd 
August for Bs. 69,000 and the decree- 
holder pdVehased all the properties. The 
petition to sot aside the sale com- 
plained of several irregularities : (l) 

misdescription of the properties; (2) ir- 
regularities in the advertisement in t\ie 
vernacular local paper; (3) objection to 
the settlement of the terms of the sale 
proclamation under O. 21, B. 66, Civil 
F. C., was not determined before the 
sale; (4) the boar of holding the sale on 
21st August was not stated as is required 
by the provisions of 0. 21, B'. 69, Civil 
F. C.; (5) and theze was inadequacy of 

price as a result of these irregularities. 
All these objections were overruled by 
the Subordinate Judge who dismissed 
the application of the appellant and con^ 
firmed the sale. 
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Against this order coDGrming.the sale 
the present appeal has been brought and 
the same objections to the legality of 
Mie sale which were pressed before the 
lower Court have been repeated before 
113 by Mr. Bose who has appeared for the 
appellant. I will deal with the objec- 
tioDS the order in 'which they were 
discussed before us. With regard to the 
irregularity about the misdescription of 
the properties it is said that lota Nos. 1 
and 2 were amalgamated into one pre- 
mises No. 6, Bhowanipur Road. This 
was not stated in the sale proclamation, 
but two premises No. 6, Bhowanipur Road 
and No. 14, Qoaltuli Road were shown 
separately. In answer to this edhten- 
tion it is said on behalf of the respondent 
that the properties were described in 
two lots as the mortgage decree directed 
the sale of these two lota and that no 
one could have been misled as the boun- 
daries of two lots were given in the sale 
proclamation. I think there is con- 
siderable force in the contention of the 
respondent and I do not regard this 
irregularity as a material one. 

With regard to the second irregularity 
it is said that no full particulars were 
given in Bhowanipur Bartabaha, a local 
newspaper, and what was done was that 
!a description of only one lot was given 
and for the other lots, Nos. 2 to 5, it was 
stated that the particulars of those lots 
would be found in the original sale pro- 
clamation. It is pointed out by the 
Subordinate Judge that it is usual for 
the Bartabaha to publish the first pro- 
perty in all its details and refer for the 
.description of the rest to the sale pro- 
clamation. I do not think that this 
irregularity has misled any bidder or has 
prevented any intending bidder from 
bidding at the sale. 

Next objection is that there has been 
a irregularity inasmuch as the 

Court did not settle the price of the pro- 
perty before the sale. The Subordinate 
Judge did not investigate into the value 
of the property as the sale was fixed for 
lltih August and he considered that the 
objection to valuation filed on 9th July 
1929 oould not be entertained. The Sub- 
ordinate Judge passed a somewhat curi- 
ous order on 26th July 1929. He said 
that if on the sale day bidders did not 
turn up by reason of the alleged wrong 
valuation of the properties he would 
consider if there was any reason for fresh 


sale proclamation. It is in accordance 
with the general trend of authorities 
that the Court should determine the 
value of the properties sought to be sold: 
See the ease of Ban Bcliari Ghatterji v. 
Bhukhan Lai Ckoudhury (l). This -is 
a gross irregularity and there was no 
justification for the Subordinate Judge 
to proceed to sell without determin. 
ing the value of the properties sought 
to be sold and I would have had noj 
hesitation in setting aside the sale if 
I was satisfied on the auostion that there 
was substantial injury. 

Next point taken is that as no hour 
. was stated for holding the sale on the ad- 
journed date there was material irregu- 
larity. It cannot ha doubted now that! 
a non-speoifioation of the hour would 
have a material effect in deterring in- 
tending bidders from attending the sale 
and that it is of the utmost importance 
that the hour of sale should be stated: 
See Bhikari Misra v. Suryya Moni (2). 
But it is said on behalf of the respon- 
dents that it has not been shown that 
the alleged inadequacy of price at the 
sale was the result of this irregularity. 
It is pointed out that there is no sug- 
gestion that other bidders would have 
come if the hour bad been specified. It 
is not even suggested in evidence that 
anyone was likely to be prevented or 
was in fact prevented from coming to bid 
on aooouot of noD-specifioatlon cf the 
hour. The learned Subordinate Judge 
has said ; 

beyond dream that snoh an omission 
could or did prejudice any bidder or any parly 
interested.*' 

There is no justification for this com-| 
ment, but at the same time it is clearj 
that there is no evidence in this case 
from which it can be legitimately in- 
ferred that the inadequacy of price was 
the result of this irregularity. On the 
other hand the bid sheet at p. 41 showE 
that there were two bidders from Ultad- 
ingi and Oossipore; one of them Jahari 
Lai bid up to Bs. 41,200, and j;he other 
HariGopaldid bid up to Rs. 33.600, 
and they were present at the sale not- 
withstanding the non-specification of the 
hour of sale. The price fetohed at the 
sale is not so grossly low that the neces- 
sary inference arises that the low price 
was the result of non-specification of the 

1. AIR 1038 Cal 611=C0 Cal 681. 

2. (1902)6C WN48. 
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jhour. There musl; be either direct evi- circumstances referred to by the Sub- 


Idence or evidence of circomstances which 
will warrant the necessary or at least 
reasonable inference that the inadequacy 
;of price at the sale was the result of this 
jij:.rogularity: see Mahabir v. Dhanuk 
TJhari (3). The finding of the Subordinate 
Judge on the question of value, has been 
challenged on both sides. 

The appellant argues that the Court 
should have aooepted the value given in 
the assessment register of the Calcutta 
Corporation which shows the present 
Municipal valuation to be Bs. 86,4004- 
Es. 15,540=R8. 1,01,940. Mr. Dutt on 
behalf of the respondent has contended 
strenuously that the new assessment re- 
gister has been got up for the purposes of 
this ease. I am cot prepared to accept 
thisoonteution as no foundation was laid 
for it in the evidence in the Court below. 
The certified copy was produced in the 
Court below and it was accepted with- 
out objection. It is too late now to con- 
tend that the new re-valuation register 
should not be relied on and Mr. Dutt would 
ask us to proceed on the old valuation 
and sought to show that if the old valu- 
ation is accepted, allowing for deduction 
of Es. 2,700 due to the Municipality for 
arrears'of taxes, the value would come to 
about Rs. 72,186 ani in this view there 
would be a dilTerenoe of Be. 3,000, which 
cannot be regarded as substantial injury. 
It seems to me that the Subordinate 
Judge has proceeded on the right basis 
in basing the valuation on a more prac- 
tical basis. He has taken the monthly 
rent of all the properties sold to be 
Rs. 593, and has allowed a deduction of 
1/7 th on account of repairs, etc. and has 
valued the annual income of the 6/7 th 
shares to be Bs. 4.896, and following the 
recent rule of the Improvement Trust 
he has valued the properties sold at 
Rs. 81.600. Mr. Dutt has sought to 
argue that this does not take into account 
the deduction of I2h% for taxes. *Mr. 
Bose for Mie appellant points out that 
the occupiers' share of the taxes is half 
of the 1*9^% and is paid by the occupier. 
As no foundation was laid for this de- 
duction on account of the taxes in the 
evidence I am not prepared to allow 
Mr. Dutt to raise this point, but taking 
the valuation of Rs. 81,600. as found by 
the Subordinate Judge one has to con. 
sider as to whether havin g regard to 
‘ 3. (1904) 31 Cal 615=8 OWN 030, 


ordinate Judge the sum of Rs. 69,000 
can be regarded as a fair price. 

These oircnuietances are: (l) a Count 
sale always brings in something less than 
the actual price; (2) that the purchase 
was of an undivided share of the pro- 
perties and the purchaser must keep a 
margin for the possible cost of the par- 
tition; (3) the mother of the appellant 
had set up a will of her husband and 
claimed the properties as Brahmottarj 
properties. It is true that the mother's 
application for probate has been die-' 
missed, but it was at any rate pending 
at the time of the sale; (4) the most 
valuable of the properties sold No. 6, 
Bhowanipur Road, bad been vacant for 
three or four years. At the first blush 
it appeared to me that this was an acci- 
dental circumstance which could not be 
relied on for the purpose of appraising 
the value of the properties sold, hut on 
a due consideration I think that it is a 
factor which cannot altogether be neg- 
lected; (5) very big houses in Calcutta 
hardly find suitable buyers and No. 6, 
Bhowanipur Road, is a big one. It may 
be that if all those factors are taken into 
account the price may come down not 
exactly to Rs. 69,000, but about Rupees 
74,000 or Rs 75,000. It is difiicuU in 
these circumstances to say that there has 
been substantial injury, due regard being 
bad to the fact that Court sales do not 
always fetch the actual price. For the 
grounds above mentioned I am of opinion 
that on the whole the Subordinate Judge 
has come to a correct conclusion and 
that this appeal must he dismissed. 
J would however allow no cost to the 
respondents as in my opinion there was 
at least one irregularity namely, in pro- 
oeeding to the sale without the settle- 
ment of price in the sale proclamation. 
If the Subordinate Judge had not com- 
mittod this irregularity it was possible 
that all these protracted proceedings 
would not have taken place. 

M. 0. Ohose, J—l agree that this 
appeal should be dismissed. The learned 
advocate for the appellant baa argued 
that there are certain irregularities in 
the sale complained of and in con- 
sequence the properties had been sold at 
an inadequate price. Upon hearing the 
learned advocates on both sides at great 
length 1 am clearly of opinion that the 
properties in this case have not been 
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sold at an inadequate price. The pricA 
fetched at the sale was Rs. 69,00t). The 
learned Subordinate Judge accepted the 
plaintiff 'a story that the monthly rental 
of the properties comes up to Ba. 593 and 
^as calculated that the value would be 
about Rs. 81,600. I am of opinion that 
there is much force in the argument of 
the learned advocate for the respondents 
that the judgment-dobtors* story about 
the monthly rental realised cannot be 
accepted as a true statement. Even 
however assuming it to be true the five 
^.fiicfcors dealt with by the learned Sub- 
ordinate Judge in his judgment must be 
taken into account and further a reason- 
able purchaser would take into account 
the costs of repairs, the munioipU rates, 
.the costa of collection and deductions 
for vacancy and bad debts in purchasing 
a property for profit. 

A substantial amount must be de- 
ducted on account of these items from 
the gross rent before a reasonable buyer 
can come to the net profits derivable 
from the property. Taking all these 
factors into account I am of opinion that 
Rs. 69.000, was not an inadequate price, 
i may also mention another factor* in 
this connexion, While the appeal was 
being heard in this Court on the 10th 
instant it was suggested to the learned 
advocates on both sides that the parties 
should give up a ruinous litigation and 
settle the matters amicably whereupon 
tlio respondents decree-holders offered 
to give back the properties to the judg- 
inOQt-dehtors if they would pay them 
Ks. nO.OOO, within a reasonable time say 
within two or three months. This offer 
Was considered by the learned advocate 
for the appellant judgment-debtor and 
after four days' consideration the learned 
advocate had to admit that the judg- 
ment. debtors could nut agree among 
themselves about the acceptance of this 
loffor. This goes to show that the sum 
|ol Ks. 09,000 is not an inadequate price 
aud there is no reasonable ohauce that 
,if the sale be set aside or if the proper- 
jbies be sold by private treaty a grater 
iSum will be obtained. I agree with the 
jorJer proposed by my learned brother 
that the appeal should be dismissed. 
Having regard to the great irregularities 
in the sale there will be no orders as to 
costs. 

K.K, Appeal dimmed. 
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Special Bench 

Lort- Williams, M. C, Ghose, and 
McNair, JJ. 

Emperor 

V. 

Bisnoo Chandra Da& — Accused. ** 

Criminal Jury Ref. 29 of 1933. De- 
cided on 29th June 1933, from order of 
Bess. Judge, Howrah. 

(a) Criminal P. C. (1898), S. 307 (1), (2)- 
Judge making reference under lub S. (1> 
ihould not record judgment of acquittal or 
of conviction in raipect of any of charges. 

If a Judge wants to make reference under 
8. 807(1), he should not record an order of ac* 
quittal or conviction in respect of any of the 
chargeseven though he agrees with the verdict 
of the jury in respect of some of the charges 
but disagrees in respect of other charges. 

IP C66 G 1; P C67 0 2} 
(h) Criminal P. C. (1898), S. 307 - Inters 
ference with verdict of jury, except in cases 
of flagrant and patent miicarriege of jus- 
tice, ia dangerous. 

Interference with the verdict of a jury, except 
in the case of a flagrant and patent misoairiago 
of justice, Is dangerous and liable to load to the 
condemnation of innocent people. LP 668 C 2J 
Khundhar. and Nirmal Chandra Chac^ 
kerbutty^toT the Crown. 

Manindra Nath Banerjea — for Ac- 
cused. 

M.C. Ghose, J . — In this case, four men, 
Dulapada, Puma, Oharu, and Bishnu 
were tried by the learned Additional 
Sessions Judge! of Howrah and a jury 
of nine persons. Each of them was 
charged under S. 361 (abduction with 
intent to murder), S. 394 (causing hurt in 
committing robbery) and S. 302 (murder) 
and also oriminai ooDspiraoy to commit 
each of the above three offences. The 
jur^ unanimously found Dulapada Mai 
"'not guilty" of all the six charges. 
They by a majority returned a verdict 
of %o)i guilty" as against Purua Chan- 
dra Kanrar and GharuOhandraPalain in 
respect of all the charges. With regard 
to Bishnu Chandra Das, in respect of ab- 
duction and conspiracy for abduction, 
they unanimously found him ''not 
guilty;", m respect of murder and con. 
spiracy to murder they found him "not 
guilty', by a divided verdict of 6 against 
8. In respect of conspiracy for robbery, 
they found him "not guilty" by adivided 
verdict of 7 against 2. . In respect of 
8. 394, they found him ‘*not guilty" by 
a divided verdict of 5 ^against 4. The 
learned Sessions Judge accepting the ver- 
dict of the jury acquitted the first three 
men of all the charges. He also acj» 
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copfced the verdicti of the jury in res- 
pect of five of the charges against 
13i8hnu and acquitted him of those 
charges. This was on 28th April 1933. 
He did not then pass any order against 
liishnu in respect of S. 394. I. P. C. 
'About ten days later, on 8th May, he 
wrote the following order: 

“lhaye given very careful thought to the 
■case against the accused Biehnu Chandra Das 
under S, 391, I. P C.,and am unable to agree 
^iththe jury’s ma.iority verdict of “not guilty.” 
I consider the verdict to bo perverse and abso* 
lutely against the weight of evidence and in the 
inteiests of justice I decide to refer this part of 
the case under S. 307, Criminal P. C„ to the 
Hon’ble High Court for orders.” 

Before we consider the evidence, it 
should be noted that the learned Ses- 
sions Judge acted illegally in making 
this imperfect reference. He acted under 
sub-S. (1), S. 307, Criminal P. 0., which 
states: 

“When the Judge disagrees wiih the verdict 
of the jurors or of a majority of the jurors on 
all or any of the charges on which any accused 
person has been tried, and is clearly of opinion 
that it is necessary for the ends of justice to 
submit the case in respect of suiih accused per- 
son to the High Court, bo shall submit the case 
accordingly.” 

The learned Judge apparently omitted 
to peruse sub-S. (2) of S. 307 which 
states: 

“Whenever the Judge submits a case under 
this section, be shall not record judgment of ac- 
quittal or oi conviotion on any of the charges on 
which such accused has beeu tried.” 

In this case, if it was his intention to 
irefer the case of Bishnu to this Court, 
he should not have recorded an order of 
acquittal in respect of any of the charges 
against him. If on the other hand, he in- 
tended to accept the verdict of the jury 
in respect of five of the charges then he 
thereby precluded himself from making 
a reference to this Court in respect of 
the sixth charge. The case was that 
the deceased Pulin Chandra Santra was 
a youngman of village Dulley, P. S. 
Sankrail in the District of Howrah. 
Accused Bishnu and one other accused 
were men -•of the same village. Two 
other apeused were men of the neigh-b 
houring villages. The case is that the 
four man enticed the deceased on false 
pretences to a certain empty hut near 
the village Railway Station in the even- 
ing of Thursday, 1st September, 1932, 
and there they murdered and robbed 
him. Some witnesses were examined, 
who saw the deceased between 4 and 6 
p. m. at the level crossing near the rail- 


way station. Some witnesses had also 
deposed as to seeing one or more of the 
accused in the same neighbourhood. 
Pulin was ndt seen alive after that 
Thursday afternoon. On the following 
Saturday evening 3rd September a deal 
body was seen floating in a ditch. In- 
formation was given at the local Thana 
on the same night. A police officer arri- 
ved on the morning of Sunday 4th Sep- 
tember. The body was recovered and 
an inquest was held and the relations 
recognized the body as that of Pulin. 

The post mortem examination showed, 
that there were two penetrating wounds 
on the neck which had cut the jugular 
vein and carotid artery and the subcla- 
vian artery. The four accused men were 
arrested on different dates in October. 
We are oonoerned only with Bishnu who 
was arrested on 15th October. There 
appears to be no doubt on the evidence 
that Pulin was murdered by some per- 
sons. His widow P. W. Sand his father 
P. W. 31 deposed that he had been 
slightly ailing and on Thursday he left 
home at 4-30 p. m. and was not seen by 
them afterwards. P. W. 29, a clerk and 
P. W. 30 a neighbour deposed that they 
saw Pulin that afternoon near the rail- 
way station. Some other witnesses de- 
posed that they saw some or all the ac- 
cussd men at or about the same place. 
Against accused Dalapado, there • was no 
evidence at all, except that he was seen 
in the afternoon at or about the railv^ay 
station in company with one or more of 
the accused. In respect of him, the 
learned Sessions Judge stated: 

“The quefttion is whether the slender circum- 
stances are at all sufficient to establish any of 
the six charges as against the accuEed Diilapado.” 

As stated above, the jury unanimously 
acquitted him. The most important 
evidence against the other three men 
was their confessions which they made 
before a Deputy Magistrate shortly af^'er 
arrest and which they afterwards re- 
tracted in the Court of the Committing^ 
Magistrate. These confessions differ in" 
detail but are otherwise more or less of 
the same'kiudiand there appears to be no 
good reason to imagine that one was in- 
duced by any hopes'of pardon and another 
was voluntary. Against the accused 
Bishnu whose ease under S. 394 the learn- 
ed Judge has referred themost important 
evidence in his own retracted confes- 
sion. The jury apparently by a majo- 
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rity declined to act upon that. confes- 
sion. Puma and Charu made confessions 
and the jury did not also act upon those 
oonfessions and the learned Sessions 
Judge acquitted him. There appears 
••no more reason for accepting the con- 
fession made by Bishnu than for accep- 
ting the confessions of Puma and Charu. 
They all seem to stand on the same 
level. If the learned Judge thought 
that the confessions were voluntary and 
true, then in my opinion he should have 
referred the case of all three accused 
.and not the case of one man only, or in 
the alternative he should have accep- 
ted the verdict of the jury in respect of 
all of them. The learned Judge has 
pointed out that against Bishnu there 
was independent corroboration of the 
statement in his confession that three 
gold studs with a chain and a piece of 
gold which had been on the person of 
the deceased and also lls. 45 were his 
share of the robbery and with part of 
that money he bought a shirt, a cloth 
and a pair of shoes. On search of the 
house where he and his mother and his 
brother lived jointly, a Sub-Inspector of 
Police found three gold studs with a 
chain and a piece of gold. These were 
identified by the widow and the brother 
of the deceased as his property. The 
Sub-Inspector also took into his custody 
a now cloth, shirt and* pair of shoes 
which the accused had bought. The 
tailor who made the shirt and the shop- 
keeper who sold the pair of shces were 
examined in support of the prosecution, 
la respect of the gold studs, the gold- 
smith P.W. 17 who made them was 
examined. He stated that he made the 
studs for the father of the deceased. In 
In cross-examination, be stated: 1 have 
made many gold studs besides these, 1 
made similar studs for other customers 
also.** 

‘‘^It has been argued that the jury 
were probably not quite- unreasonable 
^ in rejecting the story of the identity 
* of the studs. I am of opinion that it 
would be futile to consider the evidence 
in detail, seeing that the reforenoeHtseii 
is misconceived and illegal. The evi- 
dence against aoousod Bishnu is mainly 
that of his confession which if accepted, 
would make him guilty both of murder 
and robbery. The Sessions Judge has 
chosen to acquit him of the charge of 
murder. Having done so it was not 


proper to refer the case for conviction 
on the charge of robbery. In the oir- 
dhmstances, I would reject this refer- 
ence and acquit the accused. ^ 

LorUWilUamSy J, — I agree. Trial by 
jury is the main foundation of that;^ 
great system of freedom, of. which the 
English people are so justly proud, 
which' they won for themselves after 
many centuries of bitter struggle and 
the benefit of which they have exten- 
ded to far distant regions of the earth 
under their administration or dominion. 
/For good or evil the Indian legislature 
has decided that in certain oircumstan- 
cea no man shall be criminally condem- 
ned, except upon the verdict of a jury 
of his fellowmen. They have provided 
however under B. 307,. Criminal P. 0., 
that if . the Judge disagrees with the 
verdict of the jury and is clearly of 
opinion that it is necessary for the ends 
of justice to submit the case to the High 
Court, be shall submtit the case accord- 
ingly. Whenever the Judge submits a! 
case under this section, he shall not 
record judgment of acquittal or of con-' 
viction on any of the charges on which' ^ 
such accused has been tried. 

In this ease, the Judge agreed with 
the verdicts of the jury in favour of all 
the accused other than Bishnu and in 
favour of Bishnu on all the charges but 
one, and acquitted them and him of all 
those offences. On the single charge 
against Bishnu under S. 394, he says 
that he considers that it was perverse 
and absolutely against the weight of 
evidence, and that, in his opinion, it was 
necessary to refer that part of the case 
against the accused Bishuu in the inter- 
ests of justice. My learned brother has 
already pointed out the illegality of this 
procedure. Apart from the illegality of 
such an order, it places this Court in a 
most inconvenient, . if not an absurd, 
position. All thaf; is left to us to decide 
is whether Bishnu shall be convicted of 
an offence under 8. 394. We have either 
to do tha.t or to reject the reference aUo- 
gether. The learned Judge has'succea^ 
fully deprived us of any opportunity ot 
remedying the bungling of which he 
himself has been guilty. The Judge ag- 
reed with the jury and thought that they 
were right and reasonable in rejecting 
two of the confessions of the accused, 
which had been retracted, but thought 
that they were wholly and absolutely^ 
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wrong in rejecting the confession of 
Bishnu which also had been retracted. 

Having read the case and listened to 
the argupients with care, lam at a loss 
to understnd what distinction the learned 
^Judge was able to make between the 
cases of the three principal accused. He 
gave the jury a most elaborate warning 
about the danger of acting upon retracted 
confesBions unless corroborated, yet he 
expresses himself to be surprised when 
they listened to what he said, took his 
advice and followed his directions. Some 
distinction is sought to be drawn on thei^ 
ground that there is corroborative evi- 
dence in Bisbnu's case. It consists of 
the fact that there was some evidence to 
sJiow that the murdered man poBsoBSed 
some gold studs, and that some gold 
studs were found in a box in the bouse 
of Giris who was Biahnu’s brother and 
with whom Bishnu lived. The box was 
kept on a shelf in Girins own room and 
there is no evidence to show that Bishnu 
bad access to it. It was said that in 
answer to a question by the Police Ins- 
pector, the mother of these youths pro- 
duced the key of the box. There is no 
evidence other than this to connect 
Bishnu with these articles. Further, 
the evidence of identi6cation is not at 
all satisfactory. The studs belonging to 
the deceased were said to be all of a 
common pattern without any distinguish- 
ing mark upon them other than an al- 
leged dent. 

As a 'further instance of the way in 
which the case has beenmismaDagedjiind 
bungled, the question was never put to 
any witness whether the studs dis- 
covered in Bishnu's house had any mark 
upon them corresponding to that which 
was said to be on one of the studs be- 
longing to the deceased man. Weak as 
this corroboration is, what is it corrobo- 
ration o{ ? The corroboration must be 
corroboration implicating the accused in 
the offence with which he is charged. 
The most th^t can be said is, that this 
was corroboration of tbo fact that some- 
i|s'^dy in'Bishnu’s house was in possession 
of articles which probably had belonged 
, to the deceased man. A mere accurate 
statement of what the so-called corrobo- 
rative evidence consisted of, is suOlcient 
to show the absurdity of pretending that 
there was real distinction to be drawn 
between the ca.se of Bishnu and those of 
, the other prisoners. 


1933 

' In view of the charge of the learned 
Judge, overloaded as it was with warn- 
ings about the alleged danger of acting 
upon the kinff of evidence which was be- 
fore the jury in this case, I cannot con- 
ceive how anyone can say that the ver*, 
diet of the jury was unreasonable or 
against the weight of evidence. If this 
man Bishnu was guilty, all the accused 
were guilty, and of murder. The evi- 
dence, broadly and practically speaking, 
is the same against each. The differences 
are of minor importance. All have been 
acquitted by the jury after a carefu) 
trial. Yet it is suggested that out of 
these three, one ought to be condemned 
by this Court. To my mind, such a re- 
sult would be liable to bring the admi- 
nistration of justice into derision and 
contempt. Moreover, speaking with the 
4cnowledgo gained by nearly -a quarter of 
a century of constant practice in criminal 
trials in England, I^consider that intcr-j 
ference with the verdict of a jury, ex- • 
cept in the case of a flagrant and patent 
miscarriage of justice, is dangerous and! 
liable to lead to the condemnation of 
innocent people. This danger is greater 
in a country in which the administration 
of justice has not yet reached the highest 
standard of efliciency. I agree that this 
reference must be rejected and the ap- 
pellant acquitted, not only for the rea- 
sons stated, but because it has not been 
made in accordance with law. 

McNair, J , — I agree that the learned 
Sessions Judge has disabled himself from 
making a valid reference under S. 307, 
Criminal P. C., by accepting the verdict 
of the jury against the accused Bishnu 
on some of the charges, and I agree that 
the reference should be rejected. 

K.S. Be ference rejected. 
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Ameer Ali, J. 

Mackiniosh Burn Ltd, — Plaintiff. 

V. 

Shivakali Kttwar— Defendant. 

Original Suit No. 1296 of 1928, Deci- 
ded on 6th February 1933. 

(•) TrufU-*-Right of creditor of trustee 
•geintt trustee end trust property steted. 

The rights of a creditor of trustee are as fol- 
lovrs; 

A decree may be passed against the trustee who 
biis made the contract or borrowed the money 
enforceable against the trustee personally. It 
may also be enforced against his beneficial in' 
teroEt in the estate. But the creditor has no- 
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riRht to obtain a doorco executable agaiqat 
the c‘itate. The creditor la not debarred from a 
right of subrogation to obtain the benefit of the 
trustee's right of indemnity by reason of the fact 
that he was not at the date of the tranaaotlon 
^iware that he was de sling with a trustee. But 
•the creditor may be impeded by obstacles which 
the estate could raise against the trustee or exe- 
cutor ^ Case law referred, [P 671 C 1, 21 

(b) Trusts— Creditor of trustee— Right of 
subrogation to trustee’s right of indemnity 
can be decided in suit by creditor against 
trustee but not in execution — Trusts Act 
(1882). S. 32 and Civil P. C. (1908). S. 47. 

Provided the isult be appropriately framed* 
the matter of subrogation of the creditor 
•to the trustee’s right of iudemnitj’ and question 
i)f trustee’s indemnity may be determined in 
the suit by the creditor against the trustee. But 
it id not open to the creditor to ask the Court to 
investigate the matter of indemnity and subro- 
giition in execution, for it is not a matter within 
the Bc^e of S. 47. Civil P. 0. [P 672 0 1,2] 

(c) Trusts Act (1882), S. 32— Enforcement 
of trustee’s right of indemnity— It is doubt* 
ful that trust property will be sold. 

It is more than doubtful, whether a Court, in 
enforcing tho right of indemnity 'against any 
1-i-uslcc, will allow actual sale of the trust pro- 
perty in execution. [P673 0 1] 

(d) Trusts— Debt incurred by one of trus- 
tees for estate — Such trustee sued personally 
and decree oblaiiiad — Attachment and order 
for sale of trust property — Only beneficial 
interest of such trustee can be told. 

Where a debt is incurred by a trustee for the 
benefit of the estate and the creditor sues such 
trustee personally and obtains a docreo and in 
exocutiou of the "decree attaches the trust pro* 
poity and obtains an order for sale of the pio- 
poL'ty, only the beneiicial interest of such trustee 
in the trust property can be sold and the quos* 
lion of iudcmiiity and subrogation cannot be 
gone into in execution but such relief must bo 
sought by independent proceedings. [P 673 C 1] 

(e) Trusts Act (1882), S. 32— When creditor 
can claim right of subrogation to trustee’s 
right of indemnity pointed out. 

In order that a creditor may obtain the relief 
of subrogation to the trustee’s right of indem- 
nity (1) the plaintiff should sue the trustee as 
a trustee; (2) under 0. 31 and 0. 2, Civil P, 0. 
all the '^trustees should be represented; (3) 
the parties beneficially interested should be re- 
piesented; (4) indemnity and subrogation to that 
right should bo claimed. LP 678 0 1] 

(f) Civil P. C. (1908), O. 6. R, 17-Amend- 
■fhnt of pleadings. 

The Court should whenever possible assist the 
plaintiff by adding parties and amending plead* 
. iiigs but not at the stage of execution wbeu it 
would he wrong to do so. 673 0 1] 

B. Westmaoott — for Plaintiff. 

P. 0. Basu — for Defdadant. 

B. C. Ghose-^tor Sureshwari Dasoe. 
Judgment.^ — The application was 
first made to me on 29th August 1932. 
It is, in substance, an appeal from an 
order of the Master setting a proclama- 
tion of sale of two premises — 40, Taltala 
Lane and 102, Corporation Street. The 


Master provided for the sale only of the 
defendant's beneficial interest in these 
properties. The plaintiff contended 
that he was entitled to have the entire 
interest in the properties sold in.execu- 
tion of his decree against the defend an 
The facts that were presented to me on 
the application were these : In 1926 
the plaintiff-company, at the request 
of the defendant, carried out extensive 
repairs to the properties in question. 
On 10th Febrnary 1930 the defendant 
made part payment. On 18th June 
1928 the .plaintiff company filed a suit 
for the balance against the defendant 
described as a land owner residing at 
102, Corporation Street. The defen- 
dant was apparently living in these pro- 
mises. On 10th February 1930 the 
plaintiff-company obtained a decree for 
Rs. 19,020. 

In August 1931 the plaintiff-company 
having failed on its attempt to obtain 
perspnal execution against the dofen- 
dant proceeded to attach the two pre- 
mises in question* the order for attach- 
ment being made on 25th August 1931. 
On 26th January 1932, there was a peti- 
tion for sale. Oa 9th March 1932 the 
order for sale was made by the Master. 
Subsequently proceedings to settle the 
proclamation of sale under 0. 21, B. 66 
were had before the Master, who settled 
the proclamation of sale in the form 
which is now challenged. The appli- 
cation before me was taken out on 4th 
August 1932. The affidavit in support 
on behalf of the plaintiff-company men- 
tions in para. 2 that 

’’after the oompletion of the work, the plaintiff- 
company came to know that the premises in 
question were trust property." 

It does not state when 'the plaintiff, 
company became aware of that fact, i.e., 
whether before or after suit. An aflj- 
davit in opposition was put in by the 
defendant alleging (para. 3) that the 
plaintiffoGompany was aware that the 
premises were trust property ^'before the 
institution of the suit and at aU msie- « 
rial times," The defendant ohallenge^^ 
the liability ta attachment of these pro- 
perties, setting out in para. (5) the por- 
tioDB of the will by which the trusts 
were created and the defendant as well 
as two other persons, Sureshwari Daseo 
and Arunohanira Basu, were appointed 
trustees, the beneficiary being the family 
deity Sree Sree Janardan Jiu. On 29th * 
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August 1932, counsel appeared on the 
defendant’s behalf and refused to claim 
an indemnity against the trust estate, 
implying that his client had been guity 
of misconduct and was in default to tiie 
estate. 

Mr. Westmacott, who appeared for the 
creditor, contended that the matter was 
settled by the authority of Bridge v. 
Sladdan (l) and that he was entitled to 
proceed against the property by way of 
subrogation, as was done in that case, I 
was more than doubtful, having regard 
to the frame of the present suit, of the 
correctness of this contention. I was 
however anxious to bring the matter to 
a head and it appeared to me that a 
practicable way of so doing was to re- 
gard this property as the property of the 
defendant, until he should establish by 
way of claim under 0. 21, B. 58, that it 
was trust property. I therefore directed 
the application to be renewed upon notice 
to the other trustees, so that this matter 
might be gone into. I hoped that when 
all the trustees were before me, should 
fiduciary ownership be established, the 
matter of indemnity could then be dis- 
cussed and arrangements be made on 
behalf of the estate to pay off this debt. 

Before the adjourned hearing however 
I looked into the original papers in the 
execution proceedings and found that in 
the original tabular statement, the pro* 
perty was definitely stated by the appli- 
cant to be trust property. That being 
the case, it did not appear to me that 
I could possibly call upon the defendant 
and the other two respondents to estab- 
lish this fact. I was compelled there- 
fore to deal with the application in its 
original form. Mr. B. 0. Qhose appear- 
ed for two trustees other than the de- 
fendant. He contended that they were 
not proper parties to the application, 
that the suit was not a suit against a 
trustee or ‘trustees properly framed, 
that the 4ocree was not -a decree 
whicfii was binding on ' the '.estate 
but' was. merely a personal decree against^ 
defendant, and he asked that his 
Clients should be dismissed from the ap- 
plication with costs. Mr. Basu again 
appeared for the defendant. He refused 
to claim an indemnity and stated that 
his client had got no right to an indem- 
nity. 

Mr. Westmacott desired to refer me 
1. (1904) SfOar 1034=9 Q W N 9. 


to .the will, which contains the clauso 
specifically providing for an indemnity 
to the trustees. , He contended that ho 
was right in suing the trustee who htfd 
made the contract, without joining the 
other trustees. He contended further* 
that, having regard to the decision in 
Bridge v. Madden (l), he was entitled 
to proceed with the question of subro. 
gation, on notice to the other trustees 
in execution, or at a subsequent hearing 
of the suit. The questions of law and 
of procedure which arise upon these 
facts may be stated as follows: 1 . What 
are the rights of a creditor of a trustee : 
(a) against the trustee; (b) against the 
trust estate? 2. If the creditor has 
rights against the trust estate, what is 
the procedure by which these rights, 
may be enforced ? 3. Assuming that 

such rights can be enforced, what is the 
relief which the creditor can obtain V 
I will first deal with these questions 
in the abstract and then apply the result 
to the facts of the present case. 1. In 
considering the rights of a creditor, I 
shall in the first place, make no distinc- 
tion between a man who has lent money 
to a trustee for the preservation of the 
estate that money having been admittedly 
applied for that purpose, and a contrac- 
tor who has carried out repairs under a 
contract with the trustee. Secondly, I 
propose to disregard any possible dis- 
tinction between the case of a trustee 
under English law and the head of a re- 
ligious trust in India. It has frequently 
been suggested that the right to proceed 
against the trust estate in the latter case 
is morelfextensive. Having' regard to the 
ruling of^ the Judicial Committee in 
Niladri Sahu v. Chaturbhuj Das (2) and 
the form of the decree approved by the 
Board (p. 154 of 6 Pat)^ I am not so 
certain. But, in this case, no point has 
been made of the beneficiary being the 
family deity and the matter has not been 
argued upon the basis that the defen- 
dant is other than a trustee in the ordi- 
nary sense. Ip my opinion, the three 
rules applicable to the first question are: 

(l) A decree may be passed against 
the trustee who has made the contract 
(or borrowed the money) enforceable! 
against the trustee personally. It may 
also be enforced against his beneficial 
interest in the estate. For examples of] 

2. AIR 1926 P 0 112=98 I "0^576= 53 I A 26» 
=6 Pat 139 (PC), 
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such an order, see In re Evans, Eyans v. 
Evajis (3) and the decree already re- 
ferred to in Niladri Sahu v. Chaturbhuj 
( 2 ). 

I (2) The second principle is that the 
loreditor has no right to obtain a deoree 
executable against the estate : see In re 
'Morgan, Pillgrem v. Pillgrem (4) : 

“ The argument in support of the summons 
has almost gone the length of suggesting that 
trust property in the hands of a trustee may be 
Rci/.od by his execution creditor. In my judg- 
ment nothing is plainer than this, that the pro- 
perty which can be taken under an execution is 
only that property to which the execution debtor 
Ts beneficially entitled, and that no property of 
which he is only a trustee can be taken.'* 

In another place, Fry. J., remarks : 

" lu making these observations I say nothing 
about the right which the executor undoubtedly 
has to come against the assets of the testator.*’ 

With that proposition and its conse- 
quence I will deal next: See also Strick- 
land V. Symons (5). As to Indian au- 
thorities, see In the matter of Shard (6)f 
Sudhir Chandra Das v. Gobinda Chan- 
dra Roy (7) and Stoaminatha Aiyar v. 
Srinivasa Aiyar (8). With regard how- 
ever to the last quoted caee, the observa- 
tions at p. 261 must not be read as lay- 
ing down that a trustee or executor is 
only entitled to an indemnity in the 
circumstances there mentioned. If it 
was intended to lay down any such pro- 
position, I respectfully dissent. 

(3) There remains the right of the 
executor or trustee ''to come against” 
the assets of the testator or trust estate. 
That is to say, of the trustees' right of 
indemnity, and the right of the creditor 
by subrogation to obtain the benefit of 
that indemnity. I shall assume, for the 
purpose of this case, notwithstanding 
certain expressions in In re Evans, 
Evans v. Evans (3) and in Strickland v. 
Symons (5), and,sojfaras I am concerned, 
I think it to be.theiaw, that the creditor 
is not debarred from a right of subroga- 
ttUn by reason of the fact that he was 
not at the date of the transaction aware 
^that he was dealing with a trustee. The 
nature of the creditor’s right of sohrogat 
tion and its limitations were finally 
stated, BO far as English law is concerned, 

3. (1887) 84 Ch D 597=56 L T 768=85 W B 6^ 

4. (1881) 16 Gh D 98s:;50 L J Gh 88i=s46 L T 

183. 

5. (1884) 26 Gh D 246=53 L J Oh 682=61 L T 

406. 

6. (1901) 28 Cal 574. 

7. AIR 1918 Cal 688=41 1 C 503=46 Gal 638, 

8. (1917) 33 I C 172. 


in: l 7 i re Johnson, Shearman v. Robinson 

(9) , The principles there laid down 
were applied to India by Sale, J., in 
Shard's (6) and have been explained 
in detail by Mukerji. J., in Maipindra 
Chandra Nandi v. Sudhirkrishna Banerjfn 

(10) , where all the more important En- 
glish authorities are set out. It will be 
seen from the abovementioued cases that, 
subrogation is a circuitous and uncertain 
route. The creditor may be impeded by 
any obstacle which the estate could raise 
against the trustee or executor. To use 
another metaphor, the creditor has the 
right to step into the shoes of the trus- 
tee, but these shoes may be too small, 
or may not be there at all. However, 
adequate or not, such is the only right 
which the law allows the creditor vis a 
vis the estate. 

The next question is the question of 
procedure. Assuming that the creditor 
has a right of subrogation to the trus- 
tee's indemnity, how is 'that right to bo 
enforced ? In England three courses 
appear to be open to the creditor : (1) 
To take out a summons in an administra- 
tion suit. This may perhaps be described 
as the normal procedure : Sea as an 
example : Be Kidd, Kidd v. Kidd (11). 
(2) To take independent proceedings for 
administration, by action or by origina- 
ting summons: See example of origina- 
ting summons : In re Bach Walker v. 
Bach (12). of action : Be John Shorey,. 
Smith V. Shorey (13). (3) To claim the 
right in the same suit, i. e., the suit 
filed by the creditor against the trustee 
for recovery of the debt: See Bayhould 
V. Turner (14). la that case, the trus- 
tee, being a normal and honest trustee* 
was himself claiming his right of in- 
demnity. It further appears that the 
parties necessary to determine the trus- 
tees' claim to indemnity were before the- 
Court. Owing to unfamiliarity with 
English procedure, I am not clear from 
the report whether "the parties, inter- 
ested in defending the estate,’] we^ 
oidgidal parties to the sait or were addeiS^, 
on the summons, or whether the matte)^f 

9. (1880) 15 Oh D 5*8=19 iTj Oh 745=48 LT*. 

872=29 W R 168. 

10. AIR 1932 Gal 182=136 1 G 893=59 Gal 216. 

11. (1894) 70 li T 618=42 W R 571, 

12. (1892) W N 108. 

13. (1898) 79 L T 349. ■ 

14. (1900) 1 Cb 199=69 L J Gh 249=18 W R. 

301=82 L T 40, 
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was investigated merely upon a aum- 
moDS or upon a further hearing. 

In India, there is no doubt that the 
brat Siortn of procedure is available. 
The second form of procedure, that ia to 
say, by way of an independent suit, is 
iigain, in my opinion open to the parties, 
and in a proper case I presume that such 
xproceedings could be taken under Ch. 13 
of the rules and orders by wayof origina. 
ting summons *. See Shard’s case (6), 
Swaminatha Aiyar y. Srinivasa Aiyar 
ijd) and Ammalu Ammal v. Namagiri 
Ammal (15). The difTiculty is as to pro- 
ceedings to enforce the right of subroga- 
tion in the same auit. In Bridge v. 
Madden (l) this course was taken, and 
no doubt the pleadings in Bridge v. 
Madden (i) were framed with a view to 
avoiding the difTioulty created by the 
decision of Bale, J., in Shard's case (6) 
In Bridge v. Madden (l) the trustee was 
sued as a trustee ; the beneficiaries ware 
parties, a declaration was claimed in the 
plaint that the trustee sued was entitled 
to an indemnity and that the plaintifi'g 
wore entitled to be subrogated thereto. 
On a further hearing of the suit, under 
the liberty to apply (as I read the case) 
the matter of subrogation and indemnity 
was gone into. In Sudhir Chandra Das 
V. Gobinda Chandra Boy (7). the Judges 
on the appellate side clearly considered 
that this matter could have been gone 
into in the suit, but ultimately referred 
the creditors to a claim in the adminis- 
tration action which was then pending. 
In Ammalu Ammal v. Namagiri Ammal 
(15), the matter of procedure was dis- 
cuBbed at considerable length, and the 
two Judges dilQfered. I prefer the view 
of Kumaraswami Sastri, J., to the elTect 
that, provided the suit be appropriately 
framed, the matter of subrogation and 
indemnity may be determined in the 
suit by the creditor against the trustee. 
This, I think, clearly appears*^ from 
ManindiU Chandra Nandi v. Sudhir^ 
krishna Banerji (10), the case to which 
hav3 already referred, where the Codrt 
\.pn appeal expressly remanded the case 
‘ for the lower Court to go into this 
.question. 

I (4) Yet another method of proceeding 
(has been suggested. It is contended on 
jbehalf of the creditor that it ia open to 
jthe creditor to ask the Court to iavbs- 
Itigate the matter of indemnity and 
15. AIR 1919 'Mad 300=481 d 766; ' 


subrogation in execution, that the CourM 
will add such parties as may be necessary’ 
and direct an ^inquiry. In my opinion, 
this is not correct. It is not a matter 
within the scope of S. 47, Civil P. C., 
Code, and I am unable to see that therd 
is any room for an investigation which 
may involve a trial of serious issues 
between trustee and cestui qui trust, 
and the taking of accounts, in execu- 
tiOD. 

There remains the question of the 
form of relief. I desire to say some- 
thing about this. Assuming everything 
in favour of the plaintiff. company, it is 
by DO means clear that it necessarily 
follows that the plaintiff-company would 
be entitled to have the properties in 
Question put up for sale. On this point, 
there has I believe been in this Court a 
certain amount of misconception. ■ In 
Stolt V. Milne (16), the right of the 
trustee was stated to be a charge upon 
the corpus and income of the estate. 
The matter is explained fully in the 
notes to Brett's Equity Cases, 4th Edn„ 
207. In Peary Mohun Mnkerjee v. .Yn- 
rendra Nath (17), a ruling of the 
Board, the proposition is laid down as 
applying to India. The question is what 
is the nature of that charge and how is 
it to be enforced ? It appears to me 
that, subject to certain qualifications, 
that charge can rarely he made effective 
by way of sale: Drake v, Williamson 

(18) and the order made by Lord Ro- 
milly in that case, also Bowman v. JJill 

(19) . In both these cases, which hap- 
pen to be cases of chapal trusts no sale 
was allowed, a charge was declared with 
a right to recover against any income and 
liberty to apply if the chapel was ever 
sold by the trustees. In the Trusts Act, 
1883, which does not specifically apply to 
the trust in question, the right of the 
trustee is described in S. 32. This sec- 
tion provides in para. 1 for a general 
right of indemnity and in para. 2 that: 

* Suoh indemnity shall be a first charge upon 
.the trust property foe such expanses and inte- 
rest thereon, bnt such charge unless the expense.^ 
have boon incurred with the sanction of a princi- 
pal civil Court with original jurisdiction .shall be 
enforced only by prohibiting any disposition of 
the trust property without previous payment of 
such expenses and interest.’* 

16^1884) 25 0hlMl0=50 L T 742. 

17. (1903) 37 Cal 229=51 G 404=37 I A 27 (PC). 

18. (1858) 25 Beav G22=6 \Y R 824=4 Jur N S 

1009. 

19. (1907) 1 Ir 451. 
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Ib is more than donbbfal^thererore 
wbother a Court, in enforcing the r*ight 
)f indemnity against any trustee, will 
< allow actual sale of the trust property 
in execution: see Narayanan v. Lakslu 
manan (20), where this view is taken. 
[ do not say that in some cases for* in- 
stance in the case of family trusts, or 
where the trustees are substantially the 
persons benedoially interested, the 
Court might not, in certain oiroumstan- 
ces allow sale; but I draw attention to 
the general rule of law. Again 1 would 
refer iiB appropriate to the form of de- 
•creo in Niladri Sahu v. Chaturbhuj 
Das (2), whereby a receiver was ap- 
pointed of the whole estate, to get in 
the trustees’ beneficial interest in the 
income and apply this in satisfaction of 
the debt. It remains to apply the prin- 
ciples above discussed to the facts of 
the present case, (l) In the first it fol- 
lows that the form in which the master 
settled the proclamation of sale was per- 
fectly correct. It was only the benefi' 
cial interest of the defendants in the 
estate which could ba sold. (2) In the 
second place, on the application as male 
I could not possibly have gone into the 
•question of indemnity and subrogation. 
<3) The last matter for consideration is 
whether having regard to the frame of 
suit in this case, it is possible for me to 
•order a further hearing of the suit so as 
to afi'ord the plaintiff an opportunity of 
establishing his rights against the es- 
tate. 

In my opinion the suit is not properly 
framed for this purpose. I do not pro- 
pose to hold that a creditor cannot sue 
the trustee with whom he contracted as 
has been done in this case and not ulti- 
mately proceed against the estate by 
way of subrogation, but that, if this 
course is taken, relief .against the es- 
tate must be sought by independent 
' proceedings. In my opinion to enable the 
i!)laintiff to obtain this relief in one suit: 
(a) the plaintiff should sue the trustee as 
a trustee; (b) under 0. 31 and 0.3, Civil 
,P. G., all the trustees should be joined; 
(c) the parties beneficially interested 
should be represented; (d) indemnity 
and subrogations to that right should be 
{claimed. 

1 am the first to agree that the jpourt 
should, whenever possible,' assist the 
p^laintiff by adding parties and amend- 
20. (10i6)'39 Mad 466=29 1 C l‘ 
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ing pleadings, but in this ca^e and atl 
this stage, I am quite clear that itt 
would be wrong to do so. The result isi 
that the application is dismissed. I 
have been asked to give costs to the trus- 
tees who have been added, but,’ for re^ 
sons which T think are apparent frouK 
my judgment, 1 make no order as to I 
costs. Although I have made no order ^ 
as to costs, this will not preclude 
trustee Sureshwari Dassee, should any 
administration proceedings be taken, 
from asking the Court to allow her to 
be inQemnified in respect of such costs 
out of the estate as between attorney 
and client. 

Since giving j'udgment I have been 
fortunate enough to obtain the views of 
the Chief Justice on the matter of prac- 
tice involved in Baybould v. Turner 
(14). What took place in that case is 
as follows: There was a suit for da- 
mages on the ground of tort against a 
trustee in the King’s Bench Division. 
There was then a completely separate 
proceeding (the prooeo:ling reported) on 
the Chancery side upon summons, pro- 
bably originating suromons to which 
the persons interested in protecting the 
estate against the claim to indemnity 
were parties. It is therefore no autho- 
rity for an argument that the question 
of indemnity and subrogation can be 
gone into upon a summons in tbe suit. 

K. S. Application dismissed, 
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Buckland, J. 

Beni Madhab Khettry — Plaintiff. 

V. 

Abdul Bazak — Defendant. 

Civil Suit No. 1510 of 1932, Decided 
on 12tb December 1932. 

affc Civil P. C. (1906), S. 11 — Decifion in in- 
solvency proceedings does not operate as res 
judicata in subsequent suit-- Insolvency. 

As insolvency proceedings are not suits within 
the meaning of S. 11 and a decision in the course 
of such proceedings on a certain point does not 
operate as res Judicata in a subseqaent suit : 21 
Oal900,Dist;Al£tl9iQAm29 and Alli 1918 
Alim, Ref. LP.674 CUJI • 

L, P. E. Pugh and II. Banerfee^w 

Plaintiff. v 

Fazul Hag and /. C. Hazret — for De- 1 
fendant. 

Judgment. — This ia a suit to recover 
the sum of Hs. 11,019-8-0 from the de- 
fendant as money lent and advanced. 
The plaintiff alleges that on certain days 
in the months of September and Octobcfic 
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1930 he lent Hs. 10,000 in all to the de- 
fondants. Defendant I did not deny the 
loan, and his defence to the suit has al- 
ready bean disposed of, and a decree has 
been made against him in circumstances 
>vbich I stated at the time. The defen- 
tilant Abdul Sovan has appeared at the 
hearing and contested the suit on two 
grounds: (l) that he was not a party to 
inp loan, which means that he was not 
in partnership with Abdul Bazak, and 
that the suit is barred by res judicata 
by virtue of the judgment by Ameer 
Ali, J., when exercising the Insolvency 
Jurisdiction of the Court. I will deal 
with the last point first. 

The matter in which my learned bro- 
ther delivered his judgment just referred 
to was an application by six creditors to 
adjudicate the present defendants as in-, 
solvents. My learned brother held that 
there was no act of insolvency. Abdul 
Sovan on that occasion denied that he 
was a partner with Abdul Bazak, and 
Ameer Ali, J., held that he was not a 
partner. S. 11, Civil P, 0., provides that 
DO Court shall try an^ suit or issue in 
which the matter in issue has been in 
issue in a former suit. It does not refer 
to a cause application, matter or other 
proceedings, but to a suit, and it is un- 
jquesticnable that the proceedings before 
my learned brother in which he delivered 
his judgment were not a suit, and in my 
opinion this point is conclusive. I have 
however been referred on behalf of the 
defendant to two decisions of the Allaha- 
bad High Court in the earlier one of 
which, Pitaram v. Jujhar Singh (1), the 
learned Judges took a contrary view, but 
I find that in so doing they observed: 

“Though it ia not necessary foe the decision 
of this case to determine the point, we are far- 
tber of opinion that an application heard and 
dotormined in the way this application was dis- 
posed of is in fact a suit.'* 

The case cannot therefore be taken as 
an authority for the proposition in sup- 
port of which it is cited, for it woul^ ap- 
pear that asioording to the learned Judges 
themselves the opinion expressed was^ 
( biter dictum. However in Irshad Hus- 
ain v. Gopi Nath (2) when a similar 
point came before the same High Court, 
the learned Judges expressed great doubt 
on the point: 

"If we had to consider the matter in the ab- 
sence of authority we doubt very much whether 
the ordor^f the insolvency Court and the Court 
’i. AiH iois All ;^Vg=4.s t 0 ~ 
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of appeal from that order can operate as res judi- 
cata.' ’ 

After pointing out that there was no 
previous suit between the parties, they; 
referred to Pitaram v. Jajhar Singh (1) 
which they said they were bound to fol- 
low or refer the appeal then before them 
to a larger Bench for reconsideration of 
the question involved; but having com& 
to the conclusion that no injustice had 
been done they refrained from doing so. 
There is no authority for construing 
S.ll in relation to a judgment delivered 
in insolvency proceedings otherwise than 
strictly, but reference has also been 
made to the general principles of rea 
judicata on the ground that the Code ia 
not exhaustive, but if that is so, it ia 
contended that the question of partner- 
ship never arose and the judgment on 
tbis point was superfluous because until 
it was held that there had been an act of 
insolvency the question of partnership 
was immaterial. This differentiates the 
present case from Peary Mohun Muker- 
jee v. Ambika Churn (3), the only other 
authority cited for the defendant, in 
which an earlier suit was bound to fail 
for want of notice required by the Ben- 
gal Municipal Act, but there had been 
a decision upon the merits. Neverthe- 
less it was held that such earlier decision 
barred a subsequent suit upon the 
merits, and that the plea of res judicata 
must prevail. Where there are two or 
more issues, any one of which would dis- 
pose of the suit, it may well be that a 
decision on any one of them will be res 
judicata, but that is by no means the| 
case here, and in my judgment this suit 
is not barred by the principles of res^ 
judicata. 

I DOW turn to the facts and the only 
issue to be decided is whether or not 
Abdul Sovan was a partner with his 
father, Abdul Bazak, in the business for 
which the money w^s borrowed. A con- 
siderable body of evidence has been ad- 
duced on behalf of the plaintiff, and I 
do not propose to examine it in very 
great detail for the reason that evidence 
must be closely scrutinized and com- 
pared where it is sought to prove that a 
particular fact happened on a particu- 
lar day at a particular place, but where 
it is sought by evidence to establish 
facts proving a continuous legal relation, 
the matter takes on a somewhat diffe- 
“5 Yiyod) 24 ciai 96 a 
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rent aspect. (After discussing ihe e^vi- 
dence, the judfiment concluded.; In my 
judgment the defendant was a partner at 
»ll material times with his father Abdul 
Kazak, and must be held liable with him 
•• for the moneys claimed in this suit. 
There will be judgment against him for 
the amount claimed, costs and interest 
on ju igment at 6 per cent. Beserved 
costs, if any. 

K.s. Suit deareed, 
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Guha, J. 

On difference between 
S. K. Gnosii; AND M. 0. Ghose, JJ. 

Nirmala Bala Devi — Complainant. 

V. 

Be jay Pada Ganguly — Defendant. 

Criminal Kef. No. 269 of 1932, Deci- 
ded oj 2l8t February 1933, from order 
of Dist. Magistrate, Howrah. 

Criminal P. C. (1898), S. 488(4) — Order 
based on compromise that parties would live 
apart as before, is legal— But wife must sub- 
mit to other terms of compromise before 
maintenance order can be enforced. 

Per (Julia and S. K^dhou^ J'l/.— An order 
unddr .S. 48S (4) for niiiintenance based on ^ a 
compromise between the husband and the wife 
that (hey would continue to live apart as they 
had been doing is not illegal because based on 
such a compromise. The wife however if she 
wants to enforce the order as to maintenance, 
must submit to other terms of the oomiromise. 
(M. C. Ghose, J., Contra.) IP C75 02; P 670 0 1] 

Probodh Chandra Chatterji — for Peti- 
tioner. 

Surds Chandra Talukdar, Dhirendra 
Nath Ohose and Jyotish Chandra Guha — 
for Opposite Party. 

Facts — An application for mainte- 
nance instituted by one Nirmala Bala 
Debi under S. 488, Criminal P. C., against 
her husband Bejoy Pada Ganguly was 
compromised. The first term of the 
compromise was that the parties should 
continue to live separate from each 
other as they were doing. The wife 
'‘ was to get a monthly allowance of Bs. 15 
* BO long as the husband was in receipt of 
. his present income, and the wife was 
not to have any title to a certain house 
(subject to the result of a title appeal 
then pending) and there was an order in 
terms of the compromise. An order was 
accordingly made. 

S. K, Ohose /. — The order of mainte- 
, nance by the learned Magistrate, Mr. 
tFell did not become illegal merely be- 
cause it was based on a' compromise one 
of the terms of which was that the wife 
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shculd live separate from the husband. 
The order was in fact given offeot to and 
in the circumstances of the case, the 
aforesaid term of the compromise can- 
not be taken as a ground for reversal of 
the order of maiDteuance. The refar- 
ecce is rejected. 

M, C. Ghose, J , — I regret to differ. ' 
S. 488 (4) says that no wife shall be en- , 
titled to receive an allowance from 
husband under this section it she .... 
withoift any sufficient reason refuses lo 
live with him or if they are living sepa- 
rately by mutual consent. I think there- 
fore in this case S. 488 has no application 
and the Magistrate acted without juried ic- 
tion in ordering Ks. 15 a month to bo{ 
paid under this section. The compro- 
mise is an agreement which may pos 
sibiy be enforced in a civil Court; an 
order under this section does not appear 
to me to be legal. 1 would accept the 
reference, or if you like, we may issue a 
notice to the parties and the Magis- 
trate, and if they appear, transfer this 
to the Division Bench. 

(The matter then came before Guha, J. 
who deli voted the following judgment.) 

Guha, /.—This is a reference made 
by the learned District Magistrate of 
Howrah, recommending that certain 
orders purported to have been made 
under S. 486, Criminal P. 0. be set aside 
for reasons stated by the learned Magis- 
trate. The facts of the case leading up 
to the reference to this Court, h(ive been 
placed before me by the learned advo- 
cates for the parties, and the orders 
which in the learned District Magis. 
trate’s opinion require revisiou by this 
Court, have been commented upon in 
detail. 

On a very careful consideration of the 
materials placed before me, I am unable 
to agree with the learned District M a- 
gistrate that the original order passed 
by Mr. Fell, on 29th January 1932, fix. 
ing the maintenance allowance at Ks. 15 
in purauanee of a settlement arrived at 
by the patties concerned, the busbands^id 
the wife, should be interfered with,^!^ 
any way. The order was no doubt basifdi^ 
on a compromise, but it could not oni 
that account be held to be illegal. The; 
order as made by Mr. Fell was subsi-i 
quently given effect to by the husband' 
against whom tlie order for maintenrinca 
was made. Tho parties it ap|)i\ats hav(^ 
for sometime 14 OW been litigating in the 
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jCivil Courts, over a matter ariflinjf out 
of a clause contained in the compromise 
jhy which the amount of maintenanoe 
.allowance was fixed; but the wife if she 
Icbooses to get the benefit of the order 
^;<nassed in her favour so far as the main- 
jtenanco payable by tho husband wA 
jconceined, must abide by tho terms of 
the settlement by which the mainte- 
Iniiice allowance w&s fixed and given 
elfoct to by Mr. Fell on 29th .Linuary 
1932, by his order made under S. 488, 
Criminal P, 0. 

The order of 29th January 1932, must 
be treated as the final order binding the 
parties, and the subsequent orders to 
which reference has been made by the 
learned District Magistrate his letter 
of reference to this Court, appear to be 
in the nature of coDBequential orders, 
which must be allowed to stand. It 
must be distinctly understood that the 
wife would not be entitled to any 
amount in excess of the amount of 
Rs. 15 mentioned in the order of Mr. 
Fall, based upon a compromise. In the 
above view of the case regard being spe- 
cially had to the position taken up by 
the learned advocate for the wife, Nir- 
mala Bala Debi, that hU client would 
not lay any claim to the premises No. 44 
Chatterjipara Road, North Bantra. that 
she would not be entitled to the rents 
collected from tenants on the said pre- 
mises, and that her maintenance allow- 
ance from her husband is limited to 
Rs. 15 as fixed by compromise, the refer- 
ence is rejected. The orders for the re- 
vision and cancellation of which the re- 
ference was made are allowed to stand. 

R K. Beference rejected, 

I. R. 1933 Calcutta 676 

Lort-Williams and McNair, JJ. 

Bajabuddin Mondal — Appellant. 

V. 

JfJmperor— Opposite Party. * 

Criminal Appeal No. 1030 of 1932, 
Decided on 30th June 1933. 

^ Criminal P. C. (1898). S. 236—Married 
seized, taken away and raped — Charge 
ilinder S. 366, 1. P. C., for kidnapping or 
abduction^S. 236 hat no application — Penal 
Code(1860). S. 366. 

A m«^rried woman aged 15 had gone outsider 
her liuRband'a hut at night in order to make 
water, and had been seized, taken away and 
raped by tho two accused. Charge was framed 
under S. 360, 1. P. C., for kidnapping or abduc- 
tion of tho woman: 

IleliU that the case did not come within 


the provisioDs of S. 23G, Criminal P. G.: A I H 
last CnlAU, Ref. [PC77 C 1] 

(b) Criminal P. C. (1898), Ss. 222 and 537 
— Particulars shquld be given in charge. 

It is not siitficiont merely to charge tho ac- 
cused in the bare words'cf a section of tho Code, 
Particulars must always be given suificiout to ^ 
give him notice of the matter with which he is * 
charged, but omission to give such particulars is 
no ground for setting aside conviction if such 
omission had occasioned no failure of justice. 

LP 077 C 21 

(c) Criminal P. C. (1898), Ss. 233. 236 
and 537 — Two distinct offences included in 
charge in alternative— Case not coming under 
S. 236— Defect is mere irregularity and not 
illegality— Penal Code (1860), Ss. 359 and 
362. 

Kidnapping and abduotion are two distinct 
offences. Where in a charge two such distinct 
offences are included in the alternative and tlio 
case does not come under S. 23G, tho defect is 
only an irregularity and not an illegaJity and 
Is cured by S 537 unless a failure of justice has 
been occasioned to tho accused: Case law re- 
viewed. [P 677 C 21 

(d) Criminal P. C. (1898), S. 235 (2) - Ac- 
cused separately charged with kidnapping 
and abduction can be tried for each of such 
offences at one trial — Penal Code (1860), 
Ss. 359 and 362. 

If the accused is charged separately with kid- 
napping and with abduction he can be tried at 
one trial for each of such oifoncos: AIR 19J2 
Cal 673, Bcf. IP C78 C 2; P 079 C l] 

Sures Chandra Talukdar and ISurajit 
Chandra Lahiri — for Appellant. 

Bireswar Chatierji — for the Crown. 

Lort-Williams, J, — The appellant 
and another accused were charged with 
offences under Ss. 366, 376. 497 and 498, 

I. P. C., and were convicted of offences 
under Ss. 366 and 376 and sentenced 
each to five and seven years respectively, 
to run concurrently. The only point of 
substance raised on this appeal is, tliat 
the charge under 8. 366 was in form 
Illegal, and that the appellant was pre- 
judioed "thereby. The charge read as 
follows: 

"That you on or about 29th May 19>^2, at 
Makharpur, Nowgaon P. S., kidnapped or abduc- 
ted a woman, to wit. Bela Bibi, in order that 
the said woman may be forced or seduced to 
illicit intercourse and thereby committed an ' 
oSenee punishable under S. 866, 1. P. G." 

The contention on behalf of the appcl. 
lant ie that S. 233, Oriminal F. G., pro- 
vides that for every distinct offence 
there shall be a separate charge, and 
that kidnapping and abudoting are dis- 
tinct offences. S. 236, Oriminal P. G., 
provides that if a single act or series of 
acts U of such a nature that it is doubt- 
ful which of several offences the facts 
which can be proved will constitute, 
the accused may be charged in the 
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alternative with having committed soiha 
one of the said oifences. According* to 
the Indian Penal Code, kidnapping is of 
t.wo kinds: kidnapping from British 
India and kidnapping from lawful guar, 
^.dianphip S. r59, I. P. 0. 

“Whoever conveys any person beyond the 
limits of British India wilhout the consent of 
that person, or of some person legally authorized 
to consonton behalf of that person, is said to kid- 
nap that person from British India:” S. 360, 1.P.O. 

“Whoever takes or entices any minor under 
1 1 years of ago, if a male, or under 16 5 ears of 
ago if a female, or any person of unsound mind, 
out of the keeping of the lawful guardianship of 
••iK'h minor or person of unsound mind without the 
* cou.-ent of such guardian, is said to kidnap such 
iiniior or person from lawful guardianship*.” 

S. £01, 1. 1 \ 0. 

"Abduction” is described in S. 362 aa 
follo\\8: 

*■ Whoever by force compels, or by any deceit- 
ful uieans induces, any peisoii to go from any 
place is said to abduct that person.” 

Section 363 provides the punishment 
for kidnapping, S. 3(>4 for kidnapping or 
nhducting in order to murder, and S. 365 
for kidnapping or abducting with intent 
to confine. S. 36G provides that 
‘‘vvhocvnr kidnaps or abducts any woman with 
intent that she may bo compelled, or knowing it 
to bu likely that she will bo compelled, to marry 
any person against her will, or in order that she 
may be forced or seduced to illicit intercourse, or 
know iug it to bo likely that she will be forced or 
seduced to illicit iiiterconrso. shall be punished 
\silli imprisonment of either description fora 
term which may extend to ten years and shall 
also be liable to fine. And w’hoever, by means of 
criminal intiiuidatiou, as defined in this Code or 
of abuse of authority or any other method of 
cfunpiildon, induces any woman to go from any 
place with iuteut that she may be, or knowing 
iliat it is likely that she will bo, forced or 
seduced to illicit intercourse with another person 
shall also be puuishablo as aforosaid,” 

Llcla Bibi was married, and was 15 
yeaiy old at the time when the alleged 
olf'.nce was committed. She had gone 
outside her husbaDcVs hut at night in 
oulor to make water, and had been 
soix.cd, laken away and raped by the 
two accused. Having regard to the 
X decision in Mchcr bheik v. Emperor (l), 
f lit is clear that th3 case did not come 
. within the provisions of S. 236, Criminal 
V.G. It is equally clear that the in- 
-■'.redients of the two olYonces of kidoap- 
ildng and abduction are dilTereiit, The 
charge not only referred to each of these 
distinct offences in the alternative, but 
failed to give any particulars -to show 
which kind of kidnapping was alleged, 
or the age of the woman, or alterratively 

1. AIB 1931 Cal 411 = 1931 Cr 0 610==1S2 I C 
254=32 Cr L J 89*2=59 Cal 8. 


whether unsound ness of mind was al- 
leged. Such a charge leaves the accused 
without any sufficient indication of the 
case which he will have to meet. Whe- 
ther he must ceme prepared with evi- 
dence to show that the girl was over 16, 
or not in the keeping of her lawful guaV^v 
dian, or that she was taken with the ^ 
guardian’s consent, or whether he must J 
direct his efforts to proving that 
came away of her own free will and 
without the use of force or deceit. Itl 
is not sufficient merely to charge the 
accused in the bare words of a Bectionj 
of the Code. Particnlars must always; 
be given sufficient to give him notice of 
the matter with which be is charged 
(S. 222, Criminal P. C ). The charge in 
the present case was defective in these 
respects, but I cannot say that the 
omissions have occasioned a failure of 
justice. Consequently, S. 537, Criminal 
P. 0., applies, and the convictiou cannot 
be set aside on this ground alone. 

But the charge also offends against 
the provisions of S. 283, Criminal P. C., 
two distinct offences in the alternative 
having been included within it, in cir. 
cumstances to which S. 236, Criminal 
P. C., does not apply, and on this point 
I agree with the decision in Mafizaddv 
V. Emperor (2). It is argued however 
on behalf of the Grown that this also is 
a mere irregularity and is cured by 
8. 537, Criminal P. 0. On the point 
whether, and in what circumstances, 
this section is applicable, there has been 
much divergence of opinion. Prior to 
1900, a number of differing decisions 
had been given in the Indian Courts, 
Calcutta, and some of the other Courts 
being at variance, lu that year, in the 
case of Abdur Rahman (3) it was decided 
by a Full Bench of this Court, contrary 
to previous decisions of the Court, t):at 
without any doubt the section could be 
applied to apy case of misjoinder under 
S. 23i, Criminal P. C., subjeot of course 
to the provisp that no failure of justice 
bad been occasioned thereby. Sir Fran- 
cis Maclean, C. J., and his- brcf&.l,ioir 
Judges disagreed with the opinion of 
Comer Petheram in i^uceiuEvipress v. . 
Chandi Singh (4) at p. 396 that the 1 
"trial was iUegal, it having been a trial (vbidi >s 
prohibited by the terms of the law as contained 
in S. 23?, and we do not think that S. 537, 
which cures errors, omissions, or irregularities, 

“ 2 .' Alii iyz7 0ar64i=i04 I 6 245. 

3. (1900) 27 Cal 839=4 C VV N 656 (F B) ^ 

4 . (Ic87)l4 Cal 396. 



678 Calcutta Bajabuddin Mondal 

is intended to cure or does cure an absolute 
illofj.ility/'' 

Sir Francis Maclean considered thafe 
if this view were well-founded, S. 587 
ini^’lib as well be struck out of the Code 
for every error or irregularity in so far 

r r«d it contravened the provisions of the 
Code, was in a sense illegal. These opi- 
nions however were expressly dissented 
the Privy Council in Subra- 
mania Iyer v. Emperor (6). Their Lord- 
ships were unable to legard disobedience 
to an express provision as to a mode of 
trial as a mere irregularity, which could 
be cured by S. 537. The trial was con- 
ducted in contravention of the Code of 
Criminal Procedure, S. 234, and was 
plainly illegal. When the Code positively 
enacts that such a trial shall not be per- 
mitted, such contravention does not come 
within the description of error, omission 
or irregularity. Such a phrase as irregu- 
larity is not appropriate to the illega- 
lity of doing something not permitted 
by law. This decision was followed in 
Gul Mahomed v. Cheharu Mandal (6) 
and Johan Subarna v. Emperor (7) both 
cases arising out of S. 233, Criminal 
P. G. These were followed in Tilah- 
dliari Das v. Emperor (8) and Asgar Ali 
Bisioas V. Emperor (9) though Cas- 
persz, J.,in the former case thought that 
they carried the *'rule laid down in 
Subramania s case (5) to an extreme 
length.*' On the other band in Mohar- 
uddi Malita v. Jadu Nath Mandal (iO) 
where three similar offences on the same 
date and forming part of the same tran- 
saction were committed against three 
different persons, and included iu the 
same charge, but distinguished as (a), (b) 
and (c), the Court held that, in the cir. 
cumstances, this was only an irregula- 
lity and cured by S. 537. And in Musai 
Singh v. Emperor (ll) it was decided 
that such a procedure amounted to 
duplicity and not misjoinder. It was 
not the mode of trial that was wsong, 
but merely .the form of the charge. 

In Bam Suhheg Singh v. Emperor (1,2) 
^|il^•\vhoie subject was ably and exhj^us^ 
(1901) 36 Mad""6V=28 I A ■357=8“'Sar 160 
(PC). 

G. (1906) 10 0 W N 68=3 Or L J 141. 

( 7. (1906) 10 0 W N 620=2 C L J 618=3 Cr L J 

111 . 

«. (1907) 6 G L J 767=6 Cc L J 442. 

9. (1913) 40 Gal 846=20 I G 609. 

10. (1907) 11 C W N 64=4 Cc L J 416. 

11. AIR 1914 Gal 288=22 I G 1008=16 Or L J 
* 221=41 Cal 66. 

12. (1916) IG Cr L J C4l=30 I G 4G6. 
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tively cqnsidered. By a majority it was 
decided that where the prisoner had 
been accused in one charge of causing 
hurt to two persons, arising out of the 
same transaction, this was an irregula. 
rity which could be cured by S. 537; 
that the words ^subject to the provi- 
sions hereinbefore contained'’ in that 
section have reference only to Ss. 529 to 
536; that Subramania* s case (5) is not 
an authority for the proposition that 
failure to observe the first part of 
S. 233 is fatal to the trial. Their Lord- 
ships' observations are limited to cases 
where charges are tried together which 
the law expressly says shall not be tried 
together in the same trial, and ‘'mode of 
trial” therein mentioned refers to the 
constitution of the trial and nob to the 
formal defect of drawing up one charge 
ftistead of tw'o in a trial which is pro- 
parly constituted. This decision was 
followed in Tames Khan v. Bajjahali 
Mir (13), Sulramania’s case (5) was dis- 
tinguished by the Privy Council in 
Abdul Bahaman v. Emperor (14), a case 
in which the High Court had decided 
that omisBion to observe oxactly the 
mandatory provisions of S. 360, Crimi- 
nal P. 0., was merely an irregularity 
and not an illegality. In this judgment 
Subramania*s case (5) and the applica- 
tion of S. 537 were carefully explained 
*‘for the guidance of the Courts" and 
this decision now governs the interpre- 
tatioQ of that section. This may render 
necessary the revision of some previous 
decisions, as ciroumstaaoes occur: Ernpe- 
ror V. Erman Ali (15) per Rankin, G. J., 
at p, 1241 {of 57 OaL) 

I am in complete agreement with the 
observations in Bam Suhheg Singh* s 
case (12), to which 1 have referred, and 
it is unnecessary for me to enlarge fur-i 
iher upon the subject in the present case! 
except to point out that if the appel- ' 
lant had been charged separately withl 
kidnappiug and with abduction he could: 
have been tried at one trial for each of, 
such offences: S. 235,Bub-S. (2), Criminal, 
P, 0., Badhanath Karmakar v. Empe-' 
ror (16). The result is that^ in my opi-| 
1.3. AIR 1927 Car330=l00 I G 827=28 Cr L J 
317. 

14. AIR 4927 PC 44=100 I 0 227=28 Cr L J 
259=64 1 A 96=6 Rang 53 (P G). 

15. AIR 1930 Gal 212=123 I G 064=31 Or L J 
536=57 Cal 1228 (P B). 

1C. AIR 1922 Cal 673=71 I G 120=24 Gr L J 
72=60 Oal 91. 



1933 

nioD, the joinder of the two offences* in 
the alternative in the one charge *'was 
in irregularity and not an illegality, 
'and as 1 do not consider that any failure 
of justice has been occisioned, S. 537 
applies. If I had thought that the ap- 
pellant had been misled in his defence 
by this error in the charge, it would 
have been necessary to direct a new 
trial under S. 232, Criminal P. C., but 
1 am satisfied that he has not been pre- 
judiced. Therefore the appeal is dis- 
missed. 

McNair, 7. — I agree that the appeal 
must be dismissed for the reasons which 
have been given by my learned bro- 
ther. 

K.s. Appeal dismissed. 

A. 1. R. 1933 Calcutta 679 

llANKIN, C. J. AND AMEKU ALI, J. 

A?ianta Kumar Mukherji — Appellant. 

V. 

-Kmperor— Opposite Party. 

Criminal Admitted Appeal No. 948 of 
1932, Decided on 19ch January 1033, 
from order of Chief Presidency Magis- 
trate, Calcutta. 

Ordinance (10 of 1932), Sa. 80 and 36— 
Notification under Ordinance 2 of 1032 
vesting powers of Special Magistrate ope- 
rates as notification under Ordinance 10 of 
1932. 

By means of S. 80, Ordinance 10 of 1932, the 
notification under the Ordinance 2 of 1982 ope- 
rator as a notification under the corresponding 
provision of Ordinance 10 of 1932 and by the 
now Ordinanco the powers of a Special Magis- 
trate vested under the older Ordinanco are given 
to thn officer in question. It is not necessary for 
the Oovernmf nt to issue anotber notification 
uiidar the lator Ordinance. I.P C79 0 2] 

Jitendra Chandra Barter ji — for Appel- 
lant. 

Khondkar — for the Crown. % 

liankin, 0. J . — This is an appeal from a 
decision of the learned Chief Presidency 
Magistrate purporting to act as a Bpeoial 
Magistrate under Ordinance 10 of 1932, 
whereby he found the appellant Ananta 
Kumar Mukherji guilty of an offence un- 
der S. 20, Arms Act, and sentenced him to 
live years’ rigorous imprispnment. In this 
appeal various points have been argued 
on the merits. It appears that certain 
olficers of police were watching out with 
an informer and saw the accused acoom- 
pauied by another man. The police 
officers challenged the accused who tried 
to run away. They seized him and the 
evidence was that ho had tucked up in 
the top part of the dhoti where the folds 
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were, the kocha of the dhoti, a heavy 
revolver which was not in perfect work- 
ing order as the trigger did not engage 
the hammer but it was quite capable of 
being used by the well-known method of 
pressing back the hammer and then let. 
ting it go again without the assistance 
of the trigger. It appears that he had 
a cap of a 12 bore cartridge which woul^ 
not in the least fit in with this 
in one of his pockets. The suggestion of 
the defence was that the other man had 
the revolver and had manged to throw it 
into the dhoti of this accused. 

It appears to me that the leirced 
Ohief presidency Magistrate on this evi- 
dence has very rightly scooted that sug. 
gestion. There can be no doubt that the 
revolver was carefully tacked up inside 
this man’s dhoti and was being cjirried 
in such a way that it might not come to 
the notice of the police. On the merits 
therefore in my judgment there is noth- 
ing to be said. At'the trial it does not 
appear that any such point was raised 
but by the notice of appeal it was sug- 
gested that under 8. 36, Ordinance 10 of 
1932, Mr. Sinha had not been invested 
with the powers of a Special Magistrate. 
We have had that matter looked into 
and it appears to stand thus, Ss. 36 and 
37, Ordinance 10 of 1932 are repetitions 
of Ss. 35 and 36, Ordinance 2 of the 
same year. Under S. 35, Ordinance 2, 
there was a notification of 6tb January 
1932 investijQg the Ohief Presidency 
Magistrate with the powers of a Special 
Magistrate. By S. 80 of the later Ordi- 
nance, which baa bqen extended to Ben- 
gal, it is provided that: 

**Any thing dons in pursuance of any provi- 
sion of the Emergency Powers Ordinance, 1932, 
shall, where the corresponding provision of this 
Ordinance has come into f.rce before 4tb July 
1932, bodeeimed on the expiry of the said Ordi- 
nances to have been done in pursuance of ti e 
porresponding provision of this Ordinanco, and 
shall have effect, and the provisions of this Ordi- 
nance eball hsve effect accordingly.” 

In my judgment that means that it is 
not necessary for the Government to 
issue another notification upder^ tl^ 
later Ordinance. The notification unV^fr 
the earlier Ordinance operates as a nu/»i*-^ 
fioation under the corresponding provi- 1' 
sion of the later Ordinance and by the \ 
new Ordinance the powers vested under 
the older Ordinance are given to the 
officer in question. That point fails. It: 
has been suggested that the point under 
S. 36 of the Ordinance may be bad huK 
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no inquiry having been made on the sub- 
ject, there may be a possible defect as 
rof^aids S. 37 of the Ordinance. As re- 
gards that, before we come to any con- 
clusion as to whether this matter should 
be, allowed to be introduced or not we 
-Repose to adjourn the case but subject 
I to cur allowing it to be introduced, (the 
V Grown having laid before us no docu- 
"tn^ant relating to the matter) this appeal 
is disposed of. For that purpose it is 
adjourned till Monday next. (The ap- 
peal was then dismissed.). 

Ameer Alt, /.~I agree. 

R.X. Appeal dismissed. 

A. I. R. 1933 Calcutta 680 

Mitter and M. C. Chose, J J. 

Kedar Nath Ojha — Decree-holder — 
Appellant. 

V. 

Kshiroda Dassya — Judgmenb-debtor — 
liespondent. 

Appeal No. 125 of 1932, Decided on 
7th February 1933, against appellate 
order Diet. Judge Bankura, D/- 2l8t 
December 1931. 

(a) Civil P. C. (1908), S. 47 and O. 21, 

R. 100 — Order under R. 100 eomei under 

S, 47. 

An order under 0. 21, B. 100, comes tinder 
B. 47 and benco second appeal lies from such 
order : AIR 1926 Cal 708, FpU, IP 680 0 21 

(b) Civil P, C. (1908), S. ll~Mortgaga euil 
~Out of four sons, three joining in the mort' 
gage— Suit by mortgagee— Mother of mortga- 
gors made party— No plea raised by mother 
that she inherited the share ofthe fourth son 
and that should be excluded— Application 
under O. 21, R. 100 by mother is barred on 
ground of defence not taken. 

Throe persons mortgaged their property. The 
mo tg/igee brought a suit to enforce the mortgage 
making the mother vjf the mortgagors a party 
dofoiidant as holding a lease under the mortga- 
ges. A Bpeciiio issue was raised at the instance 
of a stranger defendant that the three morigasors 
had another brother who did not join in the 
niocbgafo and who died leaving his mother as his 
heir. That iscue was deiided in the negative. 
The mother dil not take any plea in defence 
that her right, as the heir o' ber alleged fourth 
son, could uoU be affected by the mortgage, A 
niortgiige decree was passed and the mortgaged 
. I prope|;.<;' 0 R vere purchased by the mortgagee. * 
the m ortgagee purchaser tried to take ros- 
the mother of the mortgagors made an 
— ‘ lipplic.'ition under 0. 21, B. ICO that her right to 
|fthe the one fourth share of her alleged f urth 
sou which she had juheritod wrb not ailected by 
the mortgiige sale aud therefore she could not be 
dispossesso 1 of the same : 

J/elil : that the matter ought to have been 
made a ground of attack in ihe suit itself and the 
ilea having cot been taken could nOt be raised 
Bifbsequently iu the proceedings under 0. 21, 


B. 100 : AIR 1924 Cal 188, Foil.; AIR 1920 
P RM. and 6C LJ 95, Ref. 

[1* 682 C 2], 

Be joy Kumar^ Dh attach arjee and Go- 
pendra Chandra Das— for Appellant. 

hankim Chandra Mnkerjee and Mnkti- 
pada Chatter jee—iox Respondent. 

Miner, J.—This is an appeal on be- 
half of the decree-holder auction-pur- 
chaser and arises out of certain proceed- 
ings purported to have been made under 
0. 21, R. 100, Civil P. 0. A preliminary 
objection has been taken to the hearing 
of this appeal on the ground that no> 
second appeal lies to this Court as this 
is not a matter which comes under 8. 47,. 
Civil P. C. The answer to this prelimi- 
nary objection is furnished by a recent 
decision of this Court in the Full Bench 
case of Kailash Ch. Tarafdar v. Gopal' 
Cl^andra (l) in which it has been 
laid down that where a question of 
delivery of possossion is raised between 
the parties to the suit, the auction-pur- 
chaser decree-holder on the one hand 
and the judgment-debfcor on the other, 
the matter comes under S. 47. The pre- 
liminary objection must therefore be 
overruled. In order to appreciate the' 
points in controversy in the present 
appeal it is necessary to state a few 
facts. Defendants 1, 2 and 3 liad mort- 
gaged the disputed properties whiob 
form a portion of a tenure to the present 
appellant. The appellant brought a suit 
on the footing of the mortgage; in that 
suit there wore impleaded as parties, 
mortgagors defendants 1 to 3, defendants- 
4 to 7 who were purchasers of a portion 
of the mortgaged properties, defendants. 
8 and 9 on the ground that the mortga- 
gors have set up a tenancy in their 
favour, and defendant 10 who is a inert- 
gagee of a different portion of the same 
tenure. 

The decree was passed on the foot- 
ing of the mortgage. It appeals that, 
subsequent to the mortgage the landlord 
of the tenure in question obtained a de- 
cree for rent against the recorded ten- 
ants and he cUimed that he acquired a 
charge on the entire tenure under the 
provision of S. 171, Ben. Ten. Act, aa 
agcNiDst all the defendants. The defen. 
dant 8 happens to be the mother of de- 
fendants 1, 2 and 3, the mortgagors in 
the suit, and defendant 9 is their bro- 
^erjn-law. _ The mojtgage suU waa 
1." A 1 B 1926“ Cal 798=95 I C 494=63' Cal 781 
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cooteated by defendant 10 alono. ThS 
defence of this defendant was tliat tBe 
decree obtained by the landlord was not 
a (Incree for rent inasmuch as defendants 
i,2 and 3 did not represent the tenancy. 
.Uis contention further was that they 
(defendant 1 to 3} bad another brother 
who died and that neither he nor his 
mother who succeeded to his estate on 
his death was made a party to the rent 
suit. The decree was not a rent decree 
and therefore there can be no charge in 
respect of the entire tenure under the 
[jrovision of S. 171, Ben. Ten. Act. An 
express issue was raised on this question 
which formed Issue 2 in the suit. With 
reference to that issue it was decided 
that it was not satisfactorily proved 
tliat Hriday left four sons on his death, 
and that the evidence given for the de- 
fence was contradiciory on this point 
and no reliance could be placed on it. 
In this view there was not only a raort- 
'decree against the defendant in 
respect of the mortgaged properties but 
the defendant was further directed to 
pay a sum of Es. 126-3-8 and other debts 
Es, 20L.G-0 with proportionate costs 
and interests within a week and in de- 
fault the sum was declared to be first 
charge on properties of schedule Kha 
which is includi.l in the tenure. This 
flccree for sale of the mortgaged proper- 
ties against all the defendants including 
tieloudaut 8 who is the respondent be- 
fore us was apparently not appealed 
from. 

When the appellant proceeded to 
fake delivery of possession proceedings 
were started at the instance of defendant 
■‘'5 purported to be under 0. 21, E, 100, 
Civil E. 0. She con tended that as there 
was a fourth son of Hriday and as she as 
ills mother succeeded to the inheritance 
of the fourth son and as the fourth son 
was no party to the mortgage suit or did 
Y^t join in the mortgage, she was claim- 
yig possession of 3 /4th of the mortgaged 
properties of her own account and there- 
fore to the extent of her possession ia 
the J/lth share she ought not to be dis- 
pcssessed. It has been argue^I on behalf 
of cho decree holder that this contention 
Could not he raised in these proceedings 
seeing that defendant 8 who was a party 
in the mortgage suit did not raise this 
contention which she ought to have 
raised. The contention really was that 
this was a matter which ought to have 


been made a ground of attack in.the suit 
itself and it not having been raised on 
principles analogous to the principle of 
res judicata the question ought not to 
be allowed to be raised in the present 
proceedings. This contention th©; 
decree-holder however did not prevail* ' 
with the Munsif who tried the matter ia 
the first instance and the application 
under 0. 21, B. 100, Civil P. 0., was 
lowed. An appeal was taken to the 
Court of the District Judge of Bankura 
who took the same view as the Muusif 
and he confiizned the decision of tho 
Munsif. The present appeal is directed 
against the concurrent judgments of the 
Courts below. 

It is contended on behalf of the appel- 
lant that both the Courts below com- 
mi t ted an error of law in allowing this 
question, namely, as to whether Hriday 
had a fourth son and whether such a sen 
was interested in the mortgaged proper- 
ties to be raised in these proceedings on 
the principle analogous to res judicata 
as lias already been stated, and that 
this contention is barred by reason of 
the circumstance that the plea was not 
taken os it should have been taken in 
the mortgage suit. In support of tbia 
contention reliance has been placed on a 
decision of Asutosh Mookorjee, J., and 
and Cbotzncr, J., reported in Srmauta- 
Seal V. Binduhoshini Dasi (2). Looking 
to the facts of that case it seems to us 
that it is very difficult to say that the 
principle laid down there, does not apply 
here, for there is no substantial dillor. 
ence between the facts of the case before 
Mooker jee, J.,' and the facts of the pre- 
sent case. Mr. Mukherjee who appears 
for the respondent has sought to distiu- 
guish that case on the ground that tliero 
the defendant v^iio was held to bo bar- 
red was the purchaser of the equity of 
redemption whereas in the present* ca&>e 
she (defendant 8} was a lessee cither 
from the mortgagor or from a purdiaser 
of tho equity of redeuiptiou. That fact 
hofvevar docs not make any diticienco in 
principle. The question is whether tho^ 
defendant 8 who was filling two capaci-r 
ties viz: (l) her capacity as a lessee in 
which capacity she was entitled to re- 
deem the mortgftge and (2) the capacity 
as heiress of Imr alleged fourth ton,, 
could contend in the latter capacity that 
the entire mortgaged properties could 
2. A I B 1024 Cal 128=76 I C fil7. 
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nob ))6 &ol<i as the alleged fourth son did 
not join in the mortgage. Mr. Mukherjee 
argues with groat force that she could 
nut raise this contention because that 
was a question of paramount title and 
could not be investigated in a mortgage 
i^suit. But, as has been poin^ted out by 
Mookerjee, J., in the decision in Sri- 
manta, Seal v. Bindubashini Dasi (9) 
‘‘^vyhich has been referred to, it is clear 
that the rule that a question of para- 
mount title cannot be investigated in a 
mortgage suit is subject to exception and 
reference is made to an early case 
namely the case of Bhaja v. Chunilal 
Marwari (3). Mookerjee, J., proceeds to 
point out this : 

“ One of the exceptional cases ie furnished by 
tbciii ligation before us. Here, the plaintiff ^as 
a defendant in the mortgage suit. Ha had a two- 
fold charaoter. As purchaser of the equity Oi 
redemption, ha was properly before the Court; as 
settleme.’it'holder frem the superior landlord, he 
could set up a defence that the moctgage could 
not be enfoiced against the properly in his 
hands. He did not take that defence and the 
result was that a decree was made lor sale of the 
mortgaged property in liis presence. Toe dec.ee 
is operative against him* and he will be bound by 
the result of the sale in execution. In the pre- 
sent litigation, he seems to avoid the decree and 
to make it inoperative, though it was passed in 
his presence and is obligatory upon him. Clearly 
such a course is not permissible; if this suit were 
allowed to be maintained, the only possible re- 
sult would be a multiplicity of litigation.** 

Here the facts staud on a somewhat 
sbrouger footing. For it appears that 
'the issue regarding the existence of the 
fourth son of Hriday was raised at the 
instance of one of the defendants in the 
suit namely, defendant 10, and although 
it was decided against him and against 
other contending defendants it appears 
that the present respondent did not 
appear in the suit, took no steps to pre- 
fer any appeal against that decree which 
really directed a sale of the entire mort- 
gaged property including the l/4th 
share which is now in the subject-matter 
of controversy. Beliance has been placed 
by Mr. Miakherjee for the respondent on 
a decision of their Lordships of the Judi- 
\ Oommittee of the Privy Council !n 
/Ahe case of Badha Kishun v. Khurshed 
Vlossein (4). An examination of that 
ease will show that there the person 
against whom the plea of res judicata 
was sought to be raised was in the posi- 
tion of a prior mortgagee with paramount 
.s. (1907) 5 C L J 95=11 OWN 284. 
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*clairn outside the controversy in suit 
dniess'bis mortgage was impugned. Not- 
withstanding the fact that the mortgage 
was not attacked the High Court camoj 
to the conclusion that the plea of resj 
judicata would be available to the p!aip; 
titf in the earlier suit who sued on the 
foot of an earlier mortgage. It was poin- 
ted out thus by Sir Lawrence Jenkins 
who delivered the judgment of the 
Judicial Committee : 

** To {sustain the ploj. if res judicata it is in- 
cumbent on the Sahus in the circumstance.^ of 
this case to show that tbey sought in the former 
suit to displace Bakhtaur MuH’s prior title and 
postpone it to their own. For this it would have 
been necessary for the Sahus as plaintiffs in tbo 
former suit to allege a distinct case in tbeir 
plaint in derogation of Bakhtaur Mull’s priority. 
But from the records of this suit it docs not 
appear that an} thing of the kind was done." 

Consequently, the plea of res judicatal 
*was nob accepted by the Judicial Com-' 
mittee. Mr. Mukherjee argues conse-| 
quently that in this case it ought to! 
have beeo distinctly stated in the plaint 
that defendants 1, 2 and 3 were entitled 
to the properties and the case ought to 
have been specifically raised that no 
other person was entitled to the sale. 
Wo have been taken to two paragraphs 
of the plaint. We have no doubt that 
it was distinotly alleged in the plaint 
that the mortgagors were the only per- 
sons who are specific owners in respect 
of the mortgage property. In this view 
we think that the judgment of the Court 
below cannot be sustained, the appeal 
must be allowed and the application of 
defendant 8 under 0. 21, 11. 100, Civil 
F. G., must be dismissed. The appel- 
lants are entitled to costs of this appeal, 
we assess the bearing fee at 2 gold 
mohurs.* There will be no order as to 
costs in the Courts below. No orders 
are necessary on the application. 

M. C. Ghose, 7. — I agree.. 

B.K, Appeal allotved, 
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Bamkin, 0. J. ARD Pearson, J. 

Sm. Sarada Sundari — Appellant. ■ 

V. 

Bajani Kanta Mondal and others— 
Bespondents. 

Letters Patent Appeal No. 13 of 1932, 
Decided on 9th March 1933, against 
judgment of Jack, J., D/- 3rd May 1932, 
in A. D. No 2917 of 1929. 

(a) Landlord and Tenant — Kaemi jote. 

The word “kiiemijote" is applicable to a 
raiyat or a tenure-holder. [P 683 01] 
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(b) Bengal Tenancy Act (1885}| S. 85-^ 
Eitoppel— Estentiala are that repreitenlatien 
muat be believed by tenanta and it muit be 
coniistant with document creating tenancy*— 
Landlord and Tenant. 

Section 66 cannot be allowed to be deleafcod by 
n casooE osloppel which is Contrary to the terms 
* the document. In a suit for ejectment by the 
l.mdlord, in order that estoppel might bo al* 
lowed to prevail, it must be first of all, really a 
case of represeutatlon believed in by the tenants 
aud in the second place, it must be a case con- 
>istcnt with the document under which the ten- 
ancy was created. IP 684 C 2] 

Bijan Kumar Mukherjee’-^lor Appel- 
lant. 

. Jatindra Nath Sanyal and Arun Pro- 
sad Hoy Choudhury — for ReBpondenta. 

Rankin, C, /.—In this case the plain- 
tiff's p.eiiecessors {’ranted a potta to the 
dofondants in 1316. Before we consider 
what that potla says we have first of all 
to consider what was the status of these 
lessors. They were recorded in the Re- 
cord of Rights as ordinary occupancy 
raiyats. There is nothing to suggest 
that they were raiyats at fixed rate or 
that they were tenure-holders. The 
Muiisif found that they were ordinary 
occupancy raiyats and the loarneu Sub- 
ordinate Judge did not in terms purport 
to interfere with that finding and indeed 
he could not have done so without pur- 
porting to find on evidence that the Re- 
cord of Rights had been rebutted. So 
it muat be taken that the learned Sub- 
ordinate Judge had to deal with this 
case upon the fooliing that the lessors 
svere occupancy raiyats. 

We now come to the effect and the 
meaning of the potta. The document so 
far as it purports to describe the in- 
toresb of the lessors calls it a “ kaemi 
lotc," that is to say, a holding with the 
quality of permanency. It does not 
profess to say that it is a mokarari in- 
toresb and it does not state explicitly 
that the iaterest is that of a raiyat or 
that of a tenure- holder. So much if we 

I iook to the description of the lessors by 
itself. When we come to look at the 
. interest which the potta purports to 
grant we find it described more than 
once as an ordinary raiyat i jote " at 
an annual rental to be held fiom gene- 
ration to generation. It goes on to say : 

" liesidca the right to receive the rent neithec 
myfielf, nor my heirs and successors will have 
any other right with regard to the said jote 
lands and this potta is described as an "oidi- 
nnry raiyati jote potta.” 

Now, shortly after the patta bad been 
granted the lessors assigned to the plain- 


tiffs and the plaintiffs bring a, suit in 
cjoctmeht. Tne Munsif takes the view 
that this is an ordinary case of parties 
flouting S. 86, Ben. Ten. Act. The les- 
sors are ordinary occupancy raiyats. 
They purport to give c^n under-raiyati 
lease of a permanent character contrary* 
to the section. Therefore in order to de- 
ceive the registering officer they use the 
phrase “ ordinary raiyati joto ” by wj^v 
of description of the interest granted. 
In these circumstances, he says that it 
must be taken that the defendants are 
in a position to be ejected after a pro- 
per notice under 8. 49. He has also held 
that though in the Record of Bights a 
very short time after this potta was 
granted the defendants are described as 
under-raiyats with a right of occupancy 
by custom that cannot be right. He 
says that it is very probable that with 
this potta giving them a permanent in- 
terest the Settlement Officer recorded 
them as under.raiyatS'with a right of 
occupancy, but be disbelieves, upon the 
evidence given of decrees in ejectment 
and otherwise, that there is any local 
custom of this character in this neigh- 
bourhood, and in any case it would be a 
very extraordinary custom under which 
the defendants within a few months 
would acquire a tight of occupancy on 
the footing that they were mere under- 
raiyats. Consequently he has held that 
the plaintiff’s suit must succeed. 

The learned Subordinate Judge not 
coming to any firm finding as to the 
status of the plaintiffs has come to a 
finding that the plaintiffs are estop- 
ped from denying that the defendant.? 
have occupancy right. He finds that 
the plaintiffs' predecessors represented 
at the time of the pof ta that they were 
raiyats at fixed rate and on that footing 
ha says that the plaintiffs' successors 
cannot now proceed to eject the defen- 
dants. He does not appear to me to 
have come to a firm decision upon the 
questioo 6i the" right of occupancy as 
under-raiyats He observes tba&tbe\le-^ 
crees do not show that there was nb' 
such right of occupancy. He makes nd 
reference to the other evidence and be 
does not say in terms that he finds one 
way or the other. He says : 

*' Be that as it may, tbo facts and circum- 
Btarices of the present case are clear enough to 
show that the defendant has right of occupancy ^ 
in the lands in Buit.” 
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On appeal to this Court the learned 
Judfje, Jack, J., has restored the judg- 
TDent of the MunsiiT. He says, first of 
alJ, that this document does ndt operate 
as estoppel so as £o prevent the defen- 
dants from being ejected and, in the se- 
/'cond place, apparently on the footing 
that the learned Subordinate Judge did 
not come to a definite finding of fact, he 
a^ys that the proper finding of fact on 
the question of the right of occupancy 
as an under-raiyat is that the Kecord 
of Higbts has been rebutted. After a 
careful consideration of both the points 
I am of opinion that the learned Judge 
is right and that this appeal should be 
dismissed. 

The case of the defendants at first was 
not that this potta gave them a mere 
undor-raiyati interest, but their casd 
was that they bad a raiyati interest, 
that if the plaintiffs had znisdescribed 
their own interest that was another 
matter and they would be estopped 
from asserting as against the defendants 
Ithat they had not the right to grant a 
raiyati jote. I quite appreciate that the 
| wvord " kaomi jote is applicable to a 
Jraiyat or a tenure- holder, but the evi- 
donco which the defendants adduced 
was that they believed all the time that 
their lessors were raiyats at fixed rate. 
Can they in this suit on that allegation 
bo held to succeed on the ground of es- 
toppel ? In my judgment, they cannot. 
The phrase ordinary raiyati jote ** 
which by the way the defendants have 
paid a selami of no less than Es. 400 is 
not, in my opinion, to be regarded as 
anything except reference to a raiyati 
interest. If the defendants thought that 
they were to got a raiyati infereat and 
if they were in a position to say that 
they thought that the plaintiffs were 
tenure- holders then a case of estoppel 
might be made. But this document is 
inconsistent with the lessors «being 
raiyats at^fixod rate and as the defen- 
dant’s Case is that that was their belief 
it seeiqs to me that they are setting tfp 
i Cl case of estoppel that is- inconsistent 
cvvith their own document. It will not 
do to say that they were getting a per- 
manent interest although it was not a 
raiyati interest and that therefore the 
lessors were estopped from denying that 
they had given a permanent interest. 

^ The position here is that under thedocu- 
meat they took a raiyati "^interest 


although they cannot claim to have been 
under the belief that their lessors weie 
tenure. holders at all. I do net think 
that there fs any case in the boaksj 
where S. 8-0 has been allowed to be de- 
featrd by a case of estoppel which is 
contrary to the terms of the document. 
In order that estoppel might be allowed 
to prevail J think it must be, first of all 
really a case of representation believed 
in by the tenants and, in the second 
place, it must be a case consistent with 
the document under which the tenancy 
was created. I am not prepared to ap J 
ply the doctrine of estoppel in this case.! 
On that point therefore I think the Let- 
ters Patent Appeal mu^t fail. 

On the question of the right of occu- 
pancy by custom as under, raiyats, thafc 
as I have said, was rejected by the Mun- 
*8if and I take the same view as th& 
learned Judge that the very casual re- 
ference to this matter by the learned 
Subordinate Judge is not to be taken as 
a firm finding of fact rejecting the opi- 
nioD of the Munsif. Accordingly it was 
open to the learned Judge in this Court, 
though it was perhaps not obligatory 
upon him, to decide that question of fact 
for bimsolf. I have no doubt at all 
that he came to a right decision and I 
think that he was entitled to act upon 
his own opinion in the matter by wav 
of agreement with the Munsif. I think 
the appeal fails on this point also. The 
result is that this appeal is dismissed 
with costs. 

Pearson, «7. — I agree. 

B.K. A'pveal dismissed . 
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Mitteb and M. C. Ghose, JJ. 

Aldus Sattar — Appellant. 

V. 

Mohini Mohan Das and others — Res- 
pondent?. 

Appeal No. 203 of 1932, Decided 
23rd February 1933, against appellate, 
order of second Court Sub Judge, Sylliet, 
D/. 20th February 1932. 

(a) Civil P. C. (1908), S. 37 — Court pofting; 
decree can execute it although iti pecuniary 
jurisdiction is subsequently altered. 

The Court which the decree has power 

to execute the decree notwithstanding the pro- 
visions oE 8. 37 and the Court which passed the 
decree docs not cease to exist rierel}’ because the 
pecuniary jurisdiction of the suid Court has been 
altered: AIR 1920 Mad 427 and 2 Pat L J 113. 
Rcl on. LP 0S7 0 Ij 
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(b) Execution— Validity— Execution againA 
dead judgment-debtor in ignorance of Hit 
death is not bad if legal representatives are 
brought on record subsequently— Limitation 
Aet (1908), Art. 182 - Civil P. C. (1908), 
O. 22, Rr. 3 and 4. 

Tho rulA, that when a fluit is filed against a 
ilead person it is a nullity, does not apply to 
oxecntion proceedings and ihoiofore ari applica- 
tion for exoeutioii presented against a judgment- 
debtor, dead at the time, in ignorance of his death 
is not bid if the heirs are brought on record 
subsequently. CP 6^-7 0 1) 

Priya Nath Dntt—ior Appellant. 

Copal Chandra Das and Panchanun 
Crhosal for Bhutan Mohan Shaha— for 
"Kofipondeni-B. 

Mitter, J . — This ia an appeal by the 
juilffment-debtor and arises out of an 
application made in the course of the 
execution of a mortgage decree. It ap- 
pears that on I9th June 1903 appellant's 
father one Mohammad Abru borrowed a 
sum of Ra. 200 by executing a mortgage 
bond, from the respondents’ father 
Madon Mohan Das. On 2Isb November 
1914 a decree was passed for a sum of 
Rs. 1,083-9-3 and on 5th June 19J7 the 
mortgaged properti fl were directed to be 
sold. An application was made for a 
personal decree under the provisions 
0. 31, R, 5, Civil P. 0., and on 29th 
November 1919 a personal decree for a 
eum of Ra. 997-11-4 was passed by a 
Munsif who it is found had no jurisdio- 
tion to pass such decree. On 21st 
November 1922 an execution case was 
started by tho decree holder but it was 
ultimately dismissed. A further appli. 
cation for execution was made on 19rh 
November 1925 before the second Mun- 
sif’s Court at Sylhet, the s%id Munsif 8 
Court being at this time presided over 
by a Munsif who had pecuniary jurisdio- 
tion only up to Rs. 1,000. On 31st 
January 1928 the appellant’s father 
Mohammad Abru died; and on 15th 
November 1928 a petition for execution 
was filed by one of the respondents — . 
yespondent 3 against Abru who was then 
jdead and thereafter an execution case 
was started. 

On 27th November 1928 the heirs of 
tlie deceased judgment-debtor Maham- 
mad Abru were substituted but it ia said 
that no notice of the execution case was 
served on all the heirs. The execution 
case was ul.'iimately dismissed. On 1st 
July 1931 the present execution case was 
launched by the decree-holder. To this 
execution the judgment-debtors objected 
on the ground that it was barred by the 


statute of limitation. The argument on 
this bead is based on the contention that 
the previous application for execution, 
which was filed on 19th November 1925 
having bean made before the second 
Munaifs Court of Sylhet, the’ Cour!;, 
which passed decree but the pecuniary 
limits of whose jurisdiction had in the 
meantime been altered from Hs. 2,000 to J 
Rs. 1,000. cannot be regarded as having 
been made in the proper Court and there- 
fore this application cannot be availed 
of for the purposes of limitation. This 
contention has been overruled by the 
Courts below which have held that the 
exeoution application was not barred. 

This second appeal has been preferred 
to this Court against this order allowing 
the execution to proceed; and it is con- 
tended that, having regard to the lan- 
gUBgo of 8. 37, Civil P. C., the Courts 
below should have held that the appli- 
cation for execution- of November 1925 
was an application which was not made 
before the proper Court, because, it is 
said, the Court which passed the decree 
has ceased to have jurisdiction to exe- 
cute the decree for the Court which 
paa?ed the decree, although it was the 
second Court of Sylhet yet at the time 
the decree was passed was presided over 
by an officer who had juried i 3 tion to 
entertain the suit, namely, a Munsif who 
was invested with powers to try suits up 
to the ^alue of Rs. 2,000. It is con- 
tended that in view of the plain language 
of S. 87 the Courts below were wrong in 
not giving effect to the contention of the 
judgment-debtor. The question is no 
doubt of some difficulty and speaking for 
myself I do not know what view 1 might 
have taken of the matter if it has been 
res Integra. The thing that matters is 
as has been already stated, that it seems 
to me to be decided in one direction and 
I can see nothing which would justify 
me in deciding this in a way inconsis- 
tent with what has been determined by 
the decision to which I shall presently 
refer, • • , 

The case which is directly in point 
and which has been cited by the learned 
advocate for the respondents is a decision 
of Sir Edward Chamier the Chief Justice 
of the Patna High Court and reported in 
the case of Iswari Prasad Singh v. jPar. 
kut llussin (1). There the facts were 
almost similar to the facts of the pre- 
'l. (i9n) 2 PatL J U3==39 r^ " 
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sent cQse. A decree was passed in that 
case by the first Munsif of Gaya who was 
invested with jurisdiction to try suits up 
to Es. 2,000 on 25th February 1911, An 
application for execution was made on 
,28bh June 1913, to bis successor who 
was not invested with jurisdiction to try 
cases over Bs. 1,000. A second applica- 
tion for execution was made to the 
Cfourt on 9th June 1916. It was bald 
that the first application was naade to 
the proper Court and therefore the 
second application was not barred by 
limitation. 

The learned Chief Justice with whom 
Jwala Prasad, J., agreed was of opinion 
that notwithstanding the provisions of 
the Civil Procedure Code it appeared 
that there had been two previous deci- 
sious of the Calcutta High Court in tho' 
case of Lutohman Pandeh v. Maddan 
Mohan (2) and Kartick Nath v. Tiluk- 
dhari Lai (3) which seemed to take the 
view that the Court which passed the 
decree does not cease to exist merely 
because some of the properties in respect 
of which execution was intended to be 
levied bad been transferred to a place 
outside the local limits of the Court 
which passed the decree. In other words 
-it does not ceaFo to exist merely because 
it has lost territorial jurisdiction over 
the immovable properties which formed 
the subject-matter of execution after the 
decree. The Chief Justice p^nts out 
thus : 

“The District Judge has taken the view that 
the first application for execution was not made 
to the proper Court apparently because at the 
time of the application the presiding officer 
would not have had jurisdiction to try the suit 
in which the decree was passed. This view is 
untenable if tbe decisions in Lutchman Pandeh 
V. Maddan Mohan (2) and Zartich Nath v. 
Tiluhdhari Lai (8) are correct. The Civil Proce- 
dure Code has been amended frequently since 
these decisions were pronounced and a new Code 
has been passed in place of the Code of 1862, but 
the provision which was construed in the deci- 
sions referred to has never been touched not have 
either of thq^decisions so far as we are aware 
been overruled though there are oasos in which 
have be^n distinguished in the Calcutta High 
f Court. In my opinion, we ought to follow those 
two decisions and if we follow them we must 
hold that the first application for execution 
made on 28 th June 1918, was made to the proper 
Court and that the present application for exe- 
cution which was made on 9th June 1916, was 
made within time. The decision to which wo 
have referred do not appear to have been brought 
to the notice of the learned District Judge.*' 

(USeij 6 Cal 513=7' b L'r‘62L ' 
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,In effect the learned Chief Justice 
held that the Court which passed the 
decree did D 9 t cease to exist merely 
because the pecuniary limits of its juris- 
diction were altered. It is argued for 
the appellant that the cases on which- 
the learned Chief Justice of Patna relied 
were cases which dealt with want of or 
absence of territorial jurradiction in tho 
executing Court and not in the absence 
of pecuniary jurisdiction in the said- 
Gourt. It is difficult to draw a distinc- 
tion of this kind between these cases. 
Question has also been raised with 
ference to the absence of pecuniary juris- 
diction by Sir John Wallis, Chief Justice- 
of Madras, in the case of Seeni Nadan v. 
Muihummy Pillai (4) and the learned 
Chief Justice has gi^en cogent reasons 
fpr bolding that Ss. 37 and 38, Civil P.C.^ 
must be read in the sense that S. 37 by 
the use of tbe word ‘include* does not 
take away from the jurisdiction of the- 
Court which passed the decree the power 
to execute the decree. As the learned 
Justice points out : 

'*Seotibn 87 provides that Ihe words 'Court 
which passed a decree' shall be deemed to include: 
(a) where tbe decree to bo executed has been 
passed in tbe exercise of appolb'^te jurisdiction 
the Court of first instance, and an argument has 
been based on this clause. Now it may well be 
ibatNiudcr Ss. 37 and SS tbe appellate Court has 
no jurisdiction to execute its own decree, but- 
that is not because it has no such jurisdiction is 
excluded by the use of the word 'include' as has 
been argued, but because it bad no such jurisdic- 
tion under S. 3C2 of tbe Code of 1859, and it may 
well be questioned, having regard to the pre- 
sumption already referred to, whether when that 
section was eliminated in rO’drafting and tbe 
matter was dealt with in Ss. 649 and 123 (now 
87 and 88),* there was any intention to confer 
on tbe appellate Court jurisdiction which it bad 
not till t^en possessed. We have however to 
deal with Cl, (b), and where the decree holder 
had a valuable right under the Code of 1859 to 
apply to the Court which passed the decree at » 
least for execution by way of transmission, and 
where the present Code provides expressly that 
a decree may be executed by the Court which 
passed it, the contention that this imports 
right must be held to have been taken 
because of the provision in 8. 87 that these word ; 
shall be deemed to 'inolude* another Court ap- 
pears to me to be altogotbor untenable. It may 
be that in some rare and exceptional instancci^ 
the category of things 'included' in a definition 
may be held to be exhaustive, but ordinarily :is 
observed in Stroud’s Dictionary, it is 'a phra-e 
of exteneivo and not of restrictive jurisdiciiun,' 
and it cannot, in my opinion, be mod hereto 
deprive the decree-holder of the important right 
which he bad till then of applying in nil cjim’s 
in the first instance to the Court which lat.&t.'i 
4. AlXil920 Mad'4x7=42fiad 821=631 0 213 

(i’B). 
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the decree, especially having regard to Jihe lac^t 
that the section itself was inserted when the Code 
was in process of re-drafting and re arrangement, 
when, as I have already said, there in preaump- 
tionp, against alterations by implication only.” 

Therefore it has been held on these 
jatithorities that the Court .which had 
ipassed the decree had power to execute 
ithe decree notwithstanding the provi- 
isions of S. 37 and we are of opinion that 
ithe Court which passed the decree does 
not cease to exist merely because the 
pecuniary jurisdiction of the said Court 
;has altered. It seems to us that the 
lOourt below was correct in taking the 
view that the application of 1925 was 
made to the proper Court and it was 
sufficient to save limitation. Another 
point that was argued is that e^'en if 
that is so the application of 1928 was 
not an application in accordance with 
law because it was filed against a dead 
Iperson Mabammad Abru. The rule, that 
jwheD a suit is filed against a dead person 
jit is a nullity, does not apply to exocu* 
ition proceedings. The decree was rightly 
jobtained against Mabammad Abru and 
ithe application for execution was pre- 
jsonted against him at the time in igno- 
Iranco cf his death. The deoreo was a 
good decree against Abru and as soon as 
lit was brought to the notice of the 
luecree-holder that Abru was dead he 
made an application for substitution of 
{the heirs of the deceased in the execu* 
jtiou proceedings. We do not see any- 
ihing irregular in the application of 15th 
■November 1928, These two applications 
are in order and there is no question 
tliat the applications of the decree, 
holder were in time. The result is that 
this appeal fails and must be dismissed. 
There will be no orders as to costs. 

M, C. Ohose. J—I agree. 

li.K, Appeal dismissed. 
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Mukerji, J. 

I Sarat Chandra Saha and another^ 
defendants — Appellants. 

V. 

Bepin Behari Chakerbutty and others 
— Plaintififs— Bespondents. 

Appeal No. 1964 of 1930, Decided on 
28th November 1932, against appellate 
docree of 3rd Court Sub. Judge, Dacca, 
IV- 5th April 1930. 

(a) Cotharer— Purchase by, of noTi-trani- 
ferable occupancy — Oth^r cosbarer in Ex- 
clusive possession of okher lands suing for 


joint possession — Whether claim *can be 
resistecl--((^Macr€). 

Quaere— Whether a cosharer landlord who has 
purchased a non- transferable occupancy bolding . 
cannot resist the claim for joint xJ()^session ou 
the ground that the plain ti/Ts themselves are in 
sole occupation of other lands to their 6xc'lusicn.«, 

LP 68fi 0 ‘21 

4c (b) Cosbarer— One cosbarer in exclusive ■ 
possession — Non- transferable holding pur- 
chased by stranger— Latter subsequently be- 
coming cosbarer landlord— He cannot resist: 
former's claim for joint possession. 

A cosbarer landlord in exclusive possession of 
certain lands can, in the absence of acrjuiesconce,. 
claim joint possession of a non- transferable occu- 
pancy holding Willi a person who purchased it 
from the previous tenant as a stranger and then 
acquired a fractional shire of the superior in- 
terest thns becoming a cosharer landlord . A I li 
1997 Oal i62tExpl, and Diet.; Case lata rrf erred 
IP 687 0 2; P C89 0 1] 

Gopal Chandra Das and Bhagiratn 
Chandra Das — for Appellauts. 

Phantbhusan Chakrabarty — for Eea- 
pondents. 

Judgment. — ThU oafie sbauds free from . 
those coDBideratioDB whioh might per- 
haps arise in a case where a cosbarer 
landlord purchases a non. transferable 
occupancy bolding held jointly under 
him and his oosharers and then seeks to 
resist the claim of his cosharers on the 
ground that they too are in exclusive 
poBsesBion of a portion or portions of 
other joint properties. In this case the 
defendants who were complete strangers 
purchased a non.transferable occupancy 
bolding from the previous tenant and 
thereafter, though within a short time 
of the purchase, acquired a small share 
in the superior interest, thus becoming 
a cosbarer landlord. The other land-, 
lords then instituted the present suit to 
recover joint possession with the defen- 
dants to the extent of their share. The 
suit has bean resisted on the ground that 
the said oosharers themselves are in 
exclosiva possession of otfier joint lands. 

That a cosharer landlord making a 
purchase olanopotransferable occupancy 
holding would ^ordinarily be liable to 
eviction is a proposition that cannot be 
deniedi because the other oosharers are 
entitled to treat the holding as ab- 
andoned and abandonment would ordi- 
narily justify a claim for kfaas posses, 
sion. Dayemoyee v. Ananda Mohan Boy 
(l). In Dilhar v. Rossein Ali (2) a two- 
third cosbarer of a taluk had, without 
Uie^con^eut of his cusharera, forcibly 

1. a‘IRT'J' 15 Cal 242=27 IC 61=42 C.il 172 

(P 13). 

2. (iHJi)) 20 Oal 553. 
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turaed out the common tenants of a 
non-transferabio occupancy' holding and 
possessed himself of the lands of the 
holding to the exclusion of his oosharers 
and then relied upon the equitable con- 
. ^siderations noticed in liobert * Watson & 
Co. V. liamchand (3) and Luchmeswar 
Singh v. Manowar Hussein (0 and this 
Court held that in the circumstances of 
-the case no such considerations arose. 
In Oirish Chandra v. Kedar Chandra (5) 
a cosbarer landlord had purchased a 
non- transferable occupancy holding in 
execution of a money decree against the 
tenant, and the cosharers of such pur- 
chaser were allowed a decree for joint 
possession with him, it being held that 
he had no right to retain possession of 
the holding to the exclusion of his co- 
-sharers. In circumstances similar tj 
those in the last mentioned case similar 
decrees were passed in Lalchikant v. 
Balabhadra (6), Kanchan Mondnl v. 
Kamala Prasad (7), Dwarkanath Roy v. 
Mathuranath Boy (8). In all those 
cases the reasons for the decision were 
that the oosharer landlords by the pur- 
chases they made acquired no interest 
as against their cosharers and there was 
abandonment which entitled the latter 
to re-enter. A similar view has been 
taken in Oolbar Bibi v. Aswini Kumar 
(9) and Durgasunker Roy v. Kamin 
Kumar Sarma (lO). In none of these 
cases was any plea raised that by reason 
of the fact that the plaintiffs them- 
selves had been in sole occupation of 
certain lands, the defendants as oo- 
sharers could resist a claim for joint 
possession. 

The case of Basanta Kumari v. Mahesh 
(il), whore such a defence was taken 
and given effect to, the question whether 
the holding which had been purchased 
by the cosharer landlords was a trans- 
ferable one or not was not gone into and 
the case was fought out .on the fpoting 
of the rights of one set of cosharers who 
themselves were in sole possession of 
certain Ehamar lands in a Mehal Jbo 
restrain another set who had made pur- 
chase from erecting structures on the 
■ 37 (\891)T8 Oal 10=17 I A 110 (PC). 

4. (1892) 19 Cal 268=19 I A 48 (P 0). 

5. (1900) 27 Cal 473=4 OWN 569. 
e. AIR 1915 Gal 1 ^0=25 1 0 646. 

7. (1915) 20 I 0 734. 

8. (1917) 34 I C 833. 

9. AIR 1929 Cal 263=117 I 0 636. 

• 10. AIR 1928 Cal 535=111 I C 74=66 Cal C53. 

11. AIR 1914 Cal 283=21 1 G 621. 


lands ,30 purchased. In Ram Chandra 
V. LaksJimi Kanta (V2), Rasanla Kumari 
V. A/o/tesA (I l)^ was applied to a case in 
which the finding of the lower appellate 
Court was read as meaning that the 
holding was transferable. This equita- 
ble defence however was not uphold in 
. the case of Jagahandhu v. Rajmohan 
Pal, A. I. B, 1925 Gal. 538, which was 
the case of a purchase by some cosharer 
landlords of an occupancy holding which 
was not transferable. Notwithstanding 
the case last mentioned, wore this case 
one of a purchase made by a cosharer 
landlord who has sought to resist the 
claim for joint possession on tho ground 
that the plaintiffs themselves are in sole 
occupation of other lands to their ex 
elusion, I should have hesitated to rule 
out their defence but should have heeu 
^‘prepared to consider the matter fui thor. 

But the special fact in the present 
case, namely, that the defendants were 
strangers when they made the purchase 
and then came to acquire an inteiest in 
the Maliki right is, in my opinion a fact 
which deprives them of an equitable 
defence of this character which is open 
only to a cos barer. In Nahadioip Chan- 
dra V. Bhagwan Chandra (13) the facts 
were that one of the defendants, namely, 
defendant 4 in that suit had purchased 
a nou- transferable occupancy holding 
and four years after such purchase sold 
it to a person, viz , defendant 1 who just 
a month before the sale became a co- 
sharer by purchase of a share in the 
Maliki interest. In that case to resist 
the suit of the other cosbarer for joiut 
possession it was contended that the 
equitable principle referred to in Basanta 
Kumari v. Mohesh (ll) was not appli- 
cable because whereas in the last men- 
tioned case the parties were cosharers 
from before the purchase, in the case 
then before the Court defendant 4 had 
made the purchase first, then defendant 

I acquired a Maliki interest £nd thdvi 
puTobased the holding from defendant 
4 . In that ease it was said ; 

**'Thi 5 distinction that exists between the 
facts oC the two cases is not one which may bo 
said to be at all material and in any event it is 
proper that on a question as to whether the 
equitable prinoiplelaid down in Bamnta Kuwari 
V. Moheah (11) should bo applied or not, one hns 
got to see the state of facts as they existed at the 
time when the suit was instituted.’' 

II AIR 1929 Cal 674=111 I 0 19. 

IS. AIR 1927 Cal 462=101 I C 27. 
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These observations as far as I caA 
gather wore made in view of the tacts Of 
that partioalar*case. In the first place 
tl^e very fact that reliance was placed 
on Basanta Kumari v. Mohesh (ll) would 
§OQm to suggest that there was no parti- 
cular finding on the question of trans- 
forability of the holding. Nextly, it 
would appear from the judgment of this 
Court that the character of the holding 
did not play any part in the decision. 
Thirdly, it would also seem that defen- 
dant 4 was himself a cosharer, when he 
made the purchase because the appel- 
*lant’3 argument was that the purchase 
made by defendant 4 on dth Magh 1324 
was a purchase on behalf of all the co- 
sharers. And fourthly, the said pur- 
chase was condoned or acquiesced in for 
a period of 4 years before any suit was 
instituted. What was said in that case 
therefore cannot he taken as implying 
that whore a purchase is made by a* 
siranger who subsequently becomes a 
cosharer landlord, his claim to remain 
in possession is not to be judged on a 
diil'arent footing. On the other band I 
think the position becomes completely 
ditferont in such circumstances. For 
then it can be said, as was said in the 
case of Bhairahendrcb Narain Bay v. 
Bajendra Narayan Boy (14) (at p. 489 
of 50 Cal ) : 

“ It cannot bo .said that whon the defendant 
took possodsion by virtue of the purchase which 
ho tiot up ho took possession in the exorcise of 
hid right as a cosharer of the Mohal and that 
tlicro was no ouster of the plaintiff with regard 
to the possession of the land." 

It is quite clear that when the defen- 
dants in the present case took possession 
iof the land they came in as trespassers 
'with no right which could avail against 
|the plaiutiils. The plaintiffs had at that 
itima the right to evict them, and no 
acquiescence on their part having been 
. established, they are entitled to joint 
(posBdBsion to the extent of the share 
I they own. The appeal must be die- 
’ missed with costs. 

R,K. Appeal dimmed. 

ii. AIRTies'uja l 46=74 1 0 193=60 OaU’S?.' 
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Mitter AND M. 0. GnosE, 7rJ. 

Susarmoy Sen and another-- AppeU 
lants. 

V. 

Bibhuti Bhusan J ana — Respondent. 

Appeal No. 506 of 1931, Decided on* 
23rd January ;1933, against order of 
Addl. Dist. Judge, Howrah, D/- 6th 
October 1931. 

(a) ProviacUr Intolveocy Act (1920), S, 53 
— Burden of proving want of good faith ii on 
receiver. 

The onus is on the Official B9ceivec of show- 
ing that the transaction was not made in goid 
faith and for valuable coosideration: AIU 1930 
PC 266 and AIR 1931, PC 76, Bel on, 

[P 690 C 1] 

(b) Practice— Judgment— Suspicion is no 
ground. 

Mere suspicion is no ground on which to rest 
a judicial deoision and in fact is a trocherous 
ground for legal decision. [P 692 C Ij 

Bupendra Kumar Mitter, Bijan Be- 
hari Mitter ani Khitindra Kumar Mitter 
— for Appellants. 

Ananta Kumar BatCerji — for Respon- 
dent. 

Mitter, — Ibis appeal is directed 
against an order of the JVdditional Dis- 
trict Judge of Howrah dated 6th October 
1931 passed under S. 63, Provincial 
Insolvency Act (1930) by which he 
annulled a certain transfer in favour of 
the appellants in the present case. The 
learned Additional District Judge has 
come to the conclusiou that so far as 
the passing of the consideration is con- 
cerned it has been established in this 
case. He has further found that deeds 
were executed for the purpose of paying 
certain previous mortgages executed so 
far back as the year 1922 which trans- 
actions the learned Judge found to 
be genuine and for consideration. The 
reason given by the learned Judge for 
anduUing ,^tbe transfer is that he is 
satisfied on the circamstanoes of this 
case that the transfer was not made 
in good faith and the only question 
which has been debated before us in 
this appeal is as to whether the circum^- 
Blades which have been established in 
this case lead to the necessary itiferenccN 
that the transaction, entered into by 
the appellants was bad for want of good 
faith. It is necessary to premise at the 
outset that the burden of proving the 
want of good faith of the transaction 
and the passing of consideration is on 
the receiver. The view which prevailed 
in India before, namely that the burden* 


-1933 C/87 & 88 
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of proving the consideration and good 
faith lay on the purchaser of the encum- 
brances can no longer bo regarded as a 
sound view of law in the face of the two 
decisions of their Lordships of the 
l^rivy Oouncil to which reference has 
been made in the course of the argu- 
ment. The first of these decisions was 
given in an appeal from the Straits 
Settlements. That was in the ease of 
Official Assignee of the Estate of Oheah 
Soo Tuan v. Khoo Saw Cheow (l) where 
their Lordships were construing ^the 
provisions of Bankruptcy Ordinance 50 
of the Straits Settlements the provi- 
sions of which are somewhat analogous 
to the provisions of S. 63, Provincial 
Insolvency Act. The second ease is the 
case of Official Beoeiver v. P, L. JT. M, 
It. M. Ghettyar Firm (2). It was laid 
down by their Lordships in this case 
that where the receiver is seeking to set 
aside a mortgage under the provisions of 
S. 53, Provinoial Insolvency Act (1920) 
the onus is upon him to prove that it 
was not made in good faith and fur 
valuable consideration: siAeOfficial Be^ 
ceiver v. P. L, K. if. JB. if. Ghettyar 
Firm (2). The learned Additional Dis- 
trict 3u(lge has kept these decisions in 
view and he has rightly cast the onus 
on the Official Beceiver of showing that 
the transaction was not made in good 
faith and for valuable consideration. 

The only question which we have to 
consider is whether the receiver who is 
the respondent in the present case has 
discharged that burden. Jt becomes 
necessary therefore to state the circum- 
stances which have led to the transfer 
which is now the subject-matter of con. 
troversy. It appears that one Kalidas 
Mondal and his mother executed a mort- 
gage of a half share of their dwelling 
house on 16th January 1922 in favour of 
the present appellants. The appellants 
had advanced a sum of Bs. 2i0()0 which 
was secured by the said mortgii^. A 
portion of4be consideration money from 
this sum fwas applied by Ealidas to the 
liquidation of the debts of hie oreditorft. 
This transaction has been proved and 
has been marked as Ex. B in the case. 
On 11th July 1922 Ealidts's mother 
executed a further mortgage in favour 
of the appellants for a sum of Bs . 2 ,000. 

1. A1B1930 V0 2'65=(1931) AO 67=100TLJPC 

45=144 LT 190. - 

2. AIB 1931 P C 76=131 I 0 767=68 U 116=9 

Bang 170 (PC). 


This 'document is marked as Ex. B and 
the evidence is that Kalidas paid a sum 
of Bs. 1,800 out of the consideration of 
Bs. 2,000 -in favour of one Provabati 
Devi who was an earlier mortgagee and 
the release executed by the said Prova-^ 
bati Devi has been proved in this ease* 
and has been marked as Ex. U. On 
17th November 1922 Kalidas and hie 
mother ^executed a further mortgage in 
respect of this dwelling house for ano- 
.ther sum of Bs. 2,000 which was paid 
before the Registrar at the time of 
registration in Cossipore Bogiatratiou 
Office. Then it appears that he bor-' 
rowed from the appellants from time to 
time some money on hatchitas. These 
hatchita debts amounted to about 
Bs. 800. The learned Additional District 
Judge has found all these loans to be 
genuine. On 20th January 1926 Kalidas 
and his mother executed a conveyance 
of the mortgaged property for a consi- 
deration of Hs. 11,350 the oonsideraticgi 
being made up of a sum of Bs. 10,473 
due on the three mortgages which have 
already been mentioned and the balance 
in respect of the sum due on the hatch! . 
tas. On Ist February 1926 shortly after 
the 'oxecutien of this conveyance, pro- 
ceedings in insolvency were commenced 
at the instance of the debtor Kalidas. 
In the application for insolvency small 
debts due to some Kabulis amounting to 
Bs. 800 odd were mentioned as due from 
the applicant. The adjudication order 
was made on dth March 1926. 

After the adjudioation order it appears 
that the receiver in insolvency took 
proceedings for annulment of the deed 
of sale and proceeded under the provi- 
sions of S. 54, Insolvency Act. On 14th 
May 1926 the learned Judge took the 
view that as it was a fraudulent pre- 
ference in favour of the appellants who 
were two of the several creditors the 
transfer .should be annulled. Against^, 
that decision the present appellants 
preferred an appeal to this Court and( 
my 'learned brotheh B. B. Ghosa and ' 
N. E. Bose, JJ., said that the learned 
Additiotfal District Judge entirely mis- 
conceived the case and set aside his 
order which was made-under the provi- 
sions of S. 64 of the Act; and suggested 
that the proper course to take in the 
matter was that he should proceed under 
S. 63 of the Act. That was accordingly 
done on remand. On remand the appsL 
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lantB had adduced evidence in {jhe case 
and both the appellants stated in their 
evidence that they had no knowledge of 
intention of Kalidas to make an 
application to be adjudged an insolvent- 
Ijo soon after the transfer in their favour 
by the deed of sale. Beference has been 
made to a portion of this evidence by 
Mr. Mitter who appears for the appel- 
lants. Both of them have distinctly 
stated, as I have already indicated, 
that although they were, on intimate 
terms with Ealidas they had no appre- 
hension in their minds that the said 
Ivalidas intended to make an application 
tfD be •adjudicated an insolvent. They 
have been subjected to cross examina- 
tion on behalf of the receiver and I do 
not see that they have heen in any way 
shaken in the cross-examination in so 
far as their date of knowledge is con- 
cerned. It has been argued on behalf of 
the respondent that they were not tell- 
ing the truth, that they came to know 
of the order of adjudication four months 
after the date of the kobala in their 
favour. As a matter of fact the> came 
to know of it on 8th March 1926 when 
the order of adjudication was made. It 
is no doubt true that there was a slight 
discrepancy and we cannot on the basis 
of that discrepancy reject the testimony 
of the appellants. On one occasion 
when they said that they had no know- 
ledge of the insolvency their testimony 
was accepted. 

The Receiver the only witness who 
has been called for the mother of Kali- 
das has said that she has made state- 
ments which would go to show that she 
knew nothing about the mortgage. She 
knew nothing about the deed of sale 
although it appears from the endorse, 
mont that she went to the Registration 
Office, was identified by Ealidas and put 
her band in the instrument. The oir. 
cumstanees from which the learned 
Judge infers that the present applicants 
/wore aware of the insolvent position of 
‘Kalidat are these: (1} that the appli- 
cation to be adjudged an insolvent ^as 
made shortly after the execution of the 
deed of sale (2) that the sale saved a lot 
of trouble and ensured payment of their 
unsecured dues also in full; (3) no 
serious attempt was made by the credi- 
tors to take poBsession of Ealidas's share 
in the house; (4) the kobala does not 
seem to have been properly explained to 


Haridasi and (5) there was no particular 
reason for effecting the sale just at that 
moment unless it was the awareness of 
Ealidas's intention to apply for insol- 
vency. From these facts the learned 
Judge was of opinion that the necessary 
inference flows that the appellants were 
cognisant of the insolvent circumstances 
of Ealidas. We are of ‘opinion that 
even conceding that these facts were 
established the necessary inference does 
not flow from this that they had know, 
ledge of the insolvent condition of Kali- 
das in the face *of their testimony in 
this case. In order to appreciate this 
position it is necessary to reali/e the 
position of the creditors appellants. 
According to the finding they had already 
advanced a sum of Bs. 10,473 on the 
three mortgages and so they were secured 
creditors to that extent and there re- 
mains also the question of Ealidas's 
borrowing a sum of ]^b. 800 odd which 
was an inseoured debt. There does not 
seem to be any reason to infer from this 
circumstance that they were intending 
to leave a margin to the debtor and in 
considering the question of good faith 
of the transaction one has to consider 
whether this transaction was either 
entered into secretly or one by which 
the debtor was benofitted to a certain 
extent. The half share of Ealidas was 
sold for the .sum which was due to the 
appellants on the mortgage and on the 
hatchittas both of which sums have heen 
found due. 

The appellants have established ac. 
cording to the learned Judge the pas- 
sing of consideration, the genuineness 
of the previous mortgage debts and 
further the adequacy of the considera- 
tion. Question has been raised in this 
case that a mere preference of one credi- 
tor ia not sufficient to justify the in- 
fereuoe that the transfer was not in 
good faith and reference has been made 
to the provisions of S. 53, T. P. Act and 
the deeisibna bn that section. It does 
appear that a distinction has been drdwih 
ID the cases between the effect of undue 
preference of one creditor in a trans- 
action where there is no question of 
bankruptcy and the effect of such pre- 
ference with reference to a transaction 
where the transaction can be challenged 
*'in bankruptcy proceedings. Beference 
may be made to the decision of their i 
Lordships of the Judicial Committee in 
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the case of Musaliar Salm v. Ilakini 
Lai (3) where this distinction is pointed 
out. It appears however from the pre- 
sent case that the circumstances which 
have been mentioned, namely the an- 
«cwarenesB of the position of the insol- 
vent at the date of the sale, the fact 
that no possession was taken of the half 
share of Ealidas by the present creditors 
having regard to the circumstances to 
which I shall advert 'presently do not 
lead to the necessary inference of want 
of good faith. It may raise suspicion 
but as has been pointed out in the deci- 
sioDS of the Judicial Committee mere 
suspicion is no ground on which to rest a 
judicial decision and in fact it has been 
held to be a trccherous ground for legal 
decision. The fact that the appellants 
had not taken possession of the half 
share of the house cannot throw suspi- 
cion on the transaction for a partition 
suit had been pending and a stranger 
could not have been wise if he would 
have proceeded to take joint possession 
of the half share till the disposal of the 
partition proceedings by the Court. 
Besides in the meantime, shortly after 
the transfer, these proceedings in insol- 
venoy were started and the receiver who 
bad been appointed commenced proceed- 
ings for annulling the transaction under 
S. 54, Provincial lusolvenoy Act; and as 
a matter of fact the sale had been 
annulled some time in December 1926. 
The final decree in the partition suit 
was made in 1929 and the present pro- 
ceedings are still pending. In these 
circumstances no inference can be drawn 
from the oircumstanoe that although 
possession had not been taken this trans- 
action was in reality a benami trans- 
action. Then there is the question as 
to whether the transfer deed was ex- 
plained to Haridasi. This question is 
not relevant to the determination of the 
present case. It was a matter beti,ween 
Haridasi and the appellants; she has 
not impea<med this deed by taking any 
.proceeding in Court. Having regard to 
all those circumstances we are of opini- 
on that this appeal should be allowed 
and the order of the Additional District 
Jqdgo set aside. We declare that the 
transaction effected on- 20th January 
1926, namely the conveyance of half 
share of Kalidas’s ho^e is a transa ction* 

3. AIR 1916 PO 116=33 I 0 343=43 I A 104= 
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wj:iich Jias been entered into in good 
faith and for consideration. There will 
be no order as to costs. 

M. 0, Ghose^J , — I agree. 

R.ic. Appeal allowed, 

^ A. I. R, 1933 Calcutta 692 

Lort-Williams and McNair, JJ. 

Saohindra Kar Owpia— Appellant, 
v. 

Opposite Party. 

Criminal Appeal No. 375 of 1933, 
Decided on 7th July 1933. 

^ (a) Arms Act (1878), S. 20— S. 20 is not 
restricted to export or import of arms in 
bulk but applies to ceses of personal arms. 

SeotioQ 20 applies also to ordinary cases of 
carrying or possessing personal arms, and is not 
restricted to cases of exportation and importa- 
tion of arms in bulk. But for S. 20 to apply, 
there must bo some special indication of an in- 
tention to conceal possession of the arms from a 
public servant, railway olUcial or public carrier : 
AIR 1926 Lah 2G2, Appr; 27 Cal 692; 1 S L R 
18; OPR 1912 Cr and AIR 1914 Lnh 280, 
List from, I P C94 C 1] 

(b)Arms Act (1878), S. 20 — Accused an 
escaped convict — Police having special in- 
structions to picket road for accused— Ac- 
cused aware of this — Revolver stolen and 
found in holster round waist under coat 
and shirt — * Evidence held sufficient under 
S. 20. 

A revolver was stolon a few weeks before it 
was discovered in the possession of accused, who 
himself was an escaped convict. The police had 
received special instructions to picket the roads 
and look out for him. This fact had been com- 
municated to the accused. The revolver ^\as 
found in a holster, tied with a cloth round his 
waist, and underneath hisoo.'ib and shirt. When 
asked, he failed to account lor it : 

Held : that in these circumstances, there was 
ample evidence o! the intention required by 
S. 20. [P 694 C 21 

(c) Arms Act (1878), Ss. 20, 19 (e), 13, 14 
and 12 —1 Distinction between the sections 
explained — Unlicensed person going armed 
with revolver — His case comes under S. 13 
or S. 14 and he can be convicted under 
S.20. 

The real distinction between the sections is, 
thatS. 14 prohibits an nulicensed person from 
going armed with any kind of arms, that is to 
say, a person going armed with either a knife or 
a revolver comes within the provisions of th^ 
seotion. But with regard to fire-arms, a further ■ 
ofienee may be committed, namely, of having 
them in possession or under control, without a 
license. B. 14 covers this offence, and if this 
offence is committed with the intention referred 
to in S. 20, then a heavier punishment may bo 
inflicted than for the simple offence under S. 14, 
the penalty lor which is provided in S. 19 (f ). 
To be in possession or control of arms other than 
those meutionod in S. 14 is not an offence, 
though it is an offence to go armed with them, 
as provided in S. 13. An unlineensod person 
going armed with a revolver, may be convicted ' 
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under either B. 13 or S. 14 andconeequontly may 
be convicted under S. 20. L? 694 02] 

J . C. Gupta, Bhagirath Chandra Das 
and Jnana Nath Borah — for Appellant. 

Kundkar and Anilendra Nath Bai 
Chaudhuri~iox the Crown. 

Lort-Williams, J, — ^The appellant was 
charged as follows : 

First . — "That you, on or about 17th December 
1932, at the crossing of Grand Trunk Road 
Doral Lano at Uooghly, Bally, P. 8. Ghinsura, 
wore going armed in contravention of B. 13, 
Arras Act, 1878 and thereby committed an offence 
punishable under S. 19 (ej, Arms Act, 1878 and 
.within my cognizance,** 

Secondly . — "That you, on or about 17th De- 
cember 1932, at the same place bad in your pos- 
session a fully loaded six chambered Revolver 
No. 78141 and four additional live cartridges in 
contravention of Ss, 14 and 15, Arms Act, in such 
manner as to indicate an intention that the 
possession might not be known to any public 
bcrvant as dciiced in the Indian Penal Code and 
thereby committed an offence punishable under 
S. 20, Ariiis Act, 1878 and within my cog- 
nizance." 

llo was convicted by the Special 
Magistrate of Ohinsura under both 
Ss. ly (e) and 20, Arms Act, 1878 and 
sontoncod to six years’ rigorous impri- 
sonment under the latter section, no 
separate sentence being passed under 
S. 19 (e). 8ince the accused was already 
undergoing a sentence of imprisonment, 
the sentence was to take effect at the 
expiry of the sentence which he was 
then undergoing. S. 13. Arms Act, pro- 
vidcs that 

i\o person shall go armed with any arms 
except under a license." 

Section 14 provides that 
"no person shall have in his possession or under 
his control any cannon or fire-arms or any 
ammunition or military stores except under a 
license.’* 

Section 19 provides the penalties for 
breaches of Ss. 5, 6, 10 and 13 to 17. 
Thus, sub-S. (a) provides the penalty for 
manufacturing or selling arms in con- 
travention of 8. 5, Bub-S. (o) for import- 
ing exporting arms in obntravention of 
S. G, sub-S. (d) for transporting any 
arms in contravention of 8. 10, sub-B. (e) 
for going armed in contravention of 
S. 13, sub-B. (f) for having in possession 
or control any arms in contravention of 
S. 14 or 8. 15. 8. 20 provides that 

"whoever does any act mentioned in CIs. (a). 

(c), (d) or (f), S. 19 in such maunei as to indi- 
cate an intention that such act may not be 
known to any public servant as deffned in tho 
Indian Penal Code or to any person employed 
upon a railway or to the servant of any public 
carrier, and whoever, on any search being made 
under B. 25, conceals or attempts to conceal any 


arms, may be punished with imprisonment for 
a longer term than is provided in S, li," 

The appellant was arrested on I7th 
December 1932 at about 9-30 p. m., at 
the junction of the Boral Lane with th^ 
Grand Trunk Boad when cycling in con)- 
pany with another man. The police had 
had special instructions to picket this 
road and be on the look-out for the 
appellant and other "declared abscon- 
ders.** They saw two men approaching 
the Grand Trunk Boad, who slackened 
their speed near the crossing and ap- 
peared confused. This attracted the 
attention of the police who seized the 
handle of the appellant’s cycle and 
forced him to dismount. They then 
ohallonged the appellant who was shiver- 
ing, and he gave his name as Sachindra 
Nath Kar Gupta. On, searching him, 
the police found a six-chambered revolver 
fully loaded, in a holster tied round hie 
waist with a oloth under his shirt and 
coat. In the inner pocket of his coat 
they found a handkerchief in which wore 
tied four live cartridges, and two manu- 
script seditious leaflets written in ponciU 
one in English and the other in Bengali. 
The revolver bore the number 78141 and 
was subsequently identified as the pro- 
perty of Mr. B. K. Boy, ’I. P, S., Divi- 
sional Forest Officer, Salem, Madras. At 
the end of October, 1932 he discovered 
that bis revolver was missing, while he 
was at Bogra, and reported the loss tO' 
the police immediately. Mr. Boy’s native 
district is Barisal, and he had been 
staying there during the middle, part of 
October 1932. He had left for Bogra 
about the 21st of the month. 

The defence was that no revolver or 
ammunition bad been found on the 
appellant when ho was searched. But 
there is no doubt, from the evidence of 
the witnesses, ineluding the search wit- 
nesses. that the articles mentioned wore 
found iu the poSBcssion of the appellant. 
The place -where the search was made 
was brightly lighted, and the witnesses 
bad a good opportunity of seeing whn,/; 
was discovered in the possession of the 
appellant. The appellant is an escaped 
oonviot, having escaped from the Mid- - 
naporo Jail on the night of 7th February 
1932, where be was undergoing seven 
years* rigorous imprisonment for an 
offence arising out of the Machuabazar 
Conspiracy Case. He had bean at largq 
for over ten months when re-arrested on 
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17(ih December. His native place is 
Barisil. The appellant possessed no 
license to carry arms. It has been argued 
on his behalf that upon the facts he 
ougJit to have been convicted under 
S, 19 (e) and not under R, 20, beoause 
S. 13 alone, deals with the offence of 
carrying arms, without -a license, and 
iS. 14 is intended to be restricted to the 
olVeiice of unlicensed possession of arms, 
and that this case clearly comes within 
the provisions of the former section. 
Consequently, as S. 19 (e) is not men- 
tioned in S. 20, the longest term of 
imprisonment which can be inflicted on 
the appellant is three years. 

Further, it has been contended that 
S. 20 is not intended to be applied to 
ordinary cases of carrying or possessing 
personal arms, but is restricted to cases 
of exportation and importation of arms 
in bulk. This contention is founded on 
a number of cases in this and other High 
Courts. Thus, in AhmedHossein v. Queen- 
Empress (l), Sir EVancis Maclean, 0. J.,. 
doubted whether 8. 20 was intended to 
apply to oases where there was posses- 
sion of personal fire-arms. In Crown v. 
Asu (2), it was stated that cases under 
B. 20 generally occur where arms are 
illicitly imported or transported, and 
this view was followed in Ibraiiim v. 
Emperor (3) and in Oahna v. Emperor 

(4) . However, in Chet Singh v. Emperor 

(5) this view of the sections was decided 
|to be unsatisfactory and was expressly 
|disseuted from. It was held that each 
case of concealment of arms must be 
'decided on its own facts, as to whether 
lit falls under S. 19 or S. 20, Arms Act, 
jbut for B. 20 to apply, there must be 
some special indication of an intention 
I to conceal possession of the arms from 
;a public servant, railway official or 
I public carrier. 1 have no doubt that 
jthis decision was right, and that the 
Icontention raised by the learned ooun- 
{sel for tb^ appellant cannot be sup. 
‘ported. 

. It is true that S. 20 requires that there 
shall be evidence such as to . indicate 
an intention that the ''going armed” or 
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p'bsscssipn of arms should not be known 
eitiher to some public servant as defined 
in the Indian Penal Code, e. g., the. 
police, or to some person employed by 
railway or a public carrier. In this, 
case, the revolver was stolen from; 
Mr. Roy a few weoks before it was dis- 
covered in the possession of the appel- 
tant. The appellant himself was an 
qgioaped convict, and the police had re- 
ceived special instructions to picket the 
roads and look out for him. I have, 
little doubt that this fact had been com-! 
municated to the appellant. The re-! 
volver was found in a holster tied with 
a oloth round his waist, and underneathi 
his coat and shirt. 'When asked, ho| 
failed to account for it. In these cir-i 
cumBtanoes, there was ample evidence of' 
the intention required by S. 20. 

The real distinction between the sec- 
tions is, that S. 13 prohibits an un- 
licensed person from going armed with| 
any kind of arms, that is to say, a person' 
going armed with either a knife or a 
revolver comes within the provisions of 
the section. But with regard to fire-' 
arms, a further offence may be com- 
mitted, namsly, having them in posses- 
sion or under control, without a licenso.| 
8. 14 covers this offence, and if tliis| 
offence is committed with the intention; 
referred to in S. 20, then a heavierj 
punishment may be inflicted than for: 
the simple offence under S, 14, the| 
penalty for which is provided in S. I9(f).i 
To be in possession or control of arms 
other than those mentioned in S. 14 is 
not an offence, though it is an offence 
to go armed with them, as provided in 
8. 13. Some confirmation of this view 
of the distinction to be drawn between! 
the seotions is provided by the recent 
Bengal Criminal Law (Arms and Explo- 
sives) Act (21 of 1932) in which, by 
Ss. 3 and 4, it is provided that 
"whoever commite an offence under CIs. (c), (c) 
and(f), S. 19, if the oSence is committed in 
respect of a fite-arm, 'may be punished with ^ 
transportation for life or with imprisonment for ^ 
a term which may extend to 14 years.’' 

The result is, that In my opinion S. 20 
was not intended to be restricted in its 
operation as argued on behalf of the 
appellant, but that an unlicensed per- 
son going armed with a revolver, may be 
convicted under either S. 13 or S. 14, 
Arms Act, and consequeuty, may bo 
convicted under 8. 20. Upon the facts 
stated, I see no reason to differ from the 
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opinion formed by the learned •Special 
Magistrate and this appeal therefore is 
dismissed. 

a 

MoNair^J. I agree that the appeal 
should be dismissed for the reasons given 
by my learned brother. 

l^dv. Appeal dismissed. 

^ A. 1. R. 1933 Calcutta 695 (1) 

^0. C. GhOSE, Ag. 0. J. AND Mallik, J. 

J ogendra Mohan Ghowdhury and others 

-Accused-Petitioners. 

V. 

25mp^ro7—- Opposite Party. 

Criminal Revn. No. 402 of 1933, De- 
cided on 19th June 1933. 

^ Criminal Law Amendment Act (1908), 
S. 17 (1)— Hoisting national flag or refusal to 
take it down when ordered by police is no 
offence under S. 17 (1). 

The hoisting of the national Hag over a shop 
or refusal to take it down at the ie<{uest of the 
police does not amount to assisting the opera* 
tions of an unlawful association and is not an 
offence under B. 17 (l) : A I JR 1933 All 95, Bel 
on. [P 696 0 1] 

Narendra Kumar Basu and A jit Ku^ 
mar Buita—iox Petitioners. 

1). N. Bhaltacharji — for the Crown. 

Judgment. — We have examined the 
record. We are not of opinion that the 
hoisting of what is called the national 
flag in the circumstances disclosed over 
a shop or refusal to take it down at the 
request of the police amounts to assist- 
ing the operations of an unlawful asso. 
ciation or is an offence under S. 17 (l), 
Criminal Ijaw Amendment Aot, 19()d ; 
see in this connexion the case of Bam 
Prasad v. Emperor (1) which is on all 
fours with the present ease. The result 
therefore is that the convictions of and 
the sentences passed on the petitioners 
are set aside and the fines, if paid, will 
be refunded. 

il.K. Conviction set aside. 

L~Xll;'l933'^95==140 I G 497=34 "cTlTj 
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Mallik and Jack, JJ. 

Pahar Ujalaba Co-operative Bank and 
others — Decree-holders. 

V. 

Adu Bhuia and others — Judgment* 
debtors. 

Civil Ref. No. 10 of 1939, Decided on 
21st Februaryil033, from appellate order 
by 3rd Court, Narayangunj. 

Co-operative Societiaa Act (2 of 1912), 
S. 43 (2) (l)-**Ruietiiiade by Bengal Govern- 
ment — R. 22 (7)'*-'Award by arbitrator can 
be enforced without filing it in Court under 
Civil P, C., Sch. 2-'Such awards need not 
be ttamped-Civil P. C. (1908), Sch. 2. 

Schdulo2, Civil P. C., doosuot apply to awards 
made by an arbitrator under R. 22 of the Rules 
of Bengal Government framed under S. 43 (2) (1) 
of Co-operative SooietiegAct,. Buch awards can 
be enforced in the same manner as a decree of 
civil Court and they need not bo filed iu Court 
under pro visions of Sch. 2, Civil P. C. nor are 
Buch awards required to be stamped. 

LP mo 1] 

Order . — ^This is a -reference by the 
Munsiff 3rd Court, Karayangunj, Dacca, 
under B. 1, 0. 46, Civil P. 0. Applica- 
tions were made to his Court for the 
execution of certain awards of the 
Inspector of Co-operative Credit Societ- 
ies appointed arbitrator by tboi Regis- 
trar of the Sooieties under R. 22 framed 
under, S. 43, Aot 2 of 1912 by the Bengal 
Government. The problem as it pre- 
sented itself to the learned Munsiff was 
whether *by the order passed under 
S. 43 (2) (l) the jurisdiction of the civil 
Court was ousted and a special Court 
of final jurisdiction created for the trial 
of domestic disputes of the Societies or 
whether it was intended by the legisla- 
ture that the award of' the arbitrator 
should have the same effect as the award 
of an arbitrator appointed hy the par- 
ties and that before any execution be 
possible the award should be filed in 
Court under the provisious of Sch. 2, 
Civil P. 0. (Sb. 20 and 2i) and a decree 
obtained from the civil Court. S. 43 (2) (1) 
of the Act states that the Local Govern- 
naent may make rules providing that 
disputes between members of the society 
may be referred by the Registrar to 
arbitration and providing for the en- 
forcement of the awards of the arbi- ‘ 
trators. R. 22 (6) provides that an 
award of the arbitrator if not appealed 
against within one month, shall (as bet- 
ween the parties to the dispute) not be 
called in question in any civil or RevOi 
nue Court and shall in all respects be 
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that sach awards shall, on application 
to any civil Court having local jurisdic- 
tion, be enforceable in the same manner 
as a decree of such Court. Para. 5, 
.B. 43 of the Act provides that all Buies 
made under the section shall on pub- 
lication in the local official gazette have 
effect as if enacted in the Act. 

It is clear that by these provisions 
the jurisdiction of the civil Court is not 
ousted. In joining the society its mem- 
bers agree to abide by its rules, thus 
they contract that their disputes shall 
be decided as directed by the Act, and 
under these provisions of the Act the 
arbitrator’s awards are enforced by the 
civil Court. Such awards are quite dif- 
ferent from ordinary arbitration awards 
and there is no reason to suppose that 
it was intended that Scb. 2. Civil F. 0., 
should apply to them, and there is no 
question of this Buie being ultra vires 
of the Buie making^ power of the Local 
Government for it is a rule which the 
Local Government is authorized to make 
under the provisions of the Act. An- 
other question that has been referred to 
us is as to whether these awards should 
be stamped or not. The Munsiff seems 
to be of opinion that they should be 
stamped and in this connexion he has 
referred to note (3) added to the Govern- 
ment NotiGcation in the General Circu. 
lar Orders of the Eegistrar of Co-opera- 
tive Societies, Bengal (1913-1930). (Pub- 
lished in 1931, p, 17). This note evi- 
dently refers to awards of arbitrators 
which have to be filed in Court before 
auy decree can be passed on them. An 
award given by the Inspector of Co- 
operative Societies appointed as arbi- 
trator by the Begistrar of Co-operative 
Societies under B. 22 of the Buies is 
not such an award. It has the force of 
a decree and before it can be enforced 
iis a decree it is not necessary to fild it 
in Court as4n the ease of awards by 
arbitrators appointed by the contract 
’'cf pkrties. In view of the observations' 
recorded above the first point raised by 
the Munsifif should be answered in the 
affirmative and as the award need not 
be stamped, the second point would not 
arise at all. 

K.S, Reference answered . 


Bankin, C. J. and Pearson, J. 
Elokeshee Appellant. 

^ . V, 

Kunjabihari Basak — Eespondent. 
Appeal No. 118 of 1932, Decided on 
24th February 1933, from judgment of 
Ameer Ali, J., D/- 2nd September 1932. 

(a) Civil P. C. (1882), St. 368. 372 and 
Civil P. C. (1908), O. 22. R. lO-Preliminary 
decree in partition suit— No itept taken be- 
yond appointment of commistioner-— Appli- 
cation after 53 yeart to iubttitute person at 
defendant In place of deceased defendant 
appointment of commissioner—Held ' 
though Court had discretion, prayer should 
bo refused irrespective of whether suit had 
abated or not. 

The appellant obtained a preliminary decree 
for partition in 1678, After that decree was 
passed, no further steps were taken beyond the 
appointment of a cominissloner, who died in or 
about 1696, having done nothing towards the 
execution of the commission. In rluly 1932, i.e., 
Bome 58 years after the preliminary decree, iho 
plaintiff applied by notice of motion, asking, 
^mong other things, that certain names of par- 
ties, defendants to the suit, now dead, be struck 
out and the name of JBT be substituted in their 
place, and for the appointment of a commissioner 
to partition certain properties : 

Held : that irrespective of whether the snii for 
partition bad abated or not, the Court bad a 
difloretion under 8. 372 of 1882 Code or 0. £2, 
B. 10 of 1908 Code ; that the discretion should 
be carefully exorcised and that in this csso ap- 
pellant should not be allowed to resurrect tbo 
old decree and as such the application .should ho 
dismissed. [p 0'J9 C 1} 

(b) Partition— Whether suit for partition 
does or does not abate after preliminary 
decrce—Q/i asrr. 

Quaere — Whether a suit for partition does or 
does not abate after the passing of prolimiziaiy 
decree : A I B 1929 Cal 430, lief, [P C93 C ij 

(c) Partition— Preliminary decree pasted 
— It is not Court’s duty to see that preli- 
minary decree is carried into effect. 

When a (Jeurt passes a preliminary decree for 
partition it is not the Court's duty, whether tho 
parties take steps or not, to see that the preli- 
minary decree is carried into effect. [P 698 G 2] 

S. N. Banerjee and S.2J. Das Oupta — 
for Appellant. 

n, D, Bose and B. Bosu — for Eespon- 
dent, 

Rankin^ 0, /.—This is a somewhat 
curious case and raises debatable points 
of law. It appears that the present 
appellant was the plaintiff in a suit 
No. 199 of 1878. That was a partition 
suit and it had reference to six items of 
property mentioned in the decree, which 
was passed therein. The decree was 
dated 2Qd July 1879 and was an ordi- 
nary decree for partition. The effect of 
it was to declare that the plaintiff was 
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entitled to one.fourth interest ia all Uie 
properties and that two other persons, 
now dead, were entitled to six -sixteenths 
ekch. It seems that, after that decree 
was passed, no further steps were taken 
*beyond the appointment of a commis: 
sioner, who died in or aboct 1896, hav- 
ing done nothing towards the execution 
of the commission. In July 1932, that 
is some 53 years after the preliminary 
decree, the plaintiff applied to the 
learned Judge on the original side, by 
notice of motion, asking, among other 
• things, that certain names of parties 
defendants to the suit, now dead, be 
struck out and the name of Eunjabihari 
Easak bo substituted in their places, for 
the appointment of a commissioner of 
partition to partition certain properties 
which were properties Nos. 1 and 2 in 
the schedule to the preliminary decree 
under the names of premises Nos. 27 and 
2.S, Charhakdanga Street, but which are 
now properties in a street called Tagore 
Caatlo Street. 

It may be desirable to. state here that 
tho third property in the schedule to the 
daoreo had been acquired by the Cal- 
cutta Improveraont Trust and that the 
parties entitled got their respective 
shares. The same is true of the fifth of 
the properties mentioned in tho sche- 
dule. As regards tbe fourth property 
mentioned in tho schedulo it appears 
that partition suit No. 1162 of 1915 was 
brought by the present respondent, 
Kunjabihari Basak, in which the present 
appellant was a defendant. Proceedings 
for partition of this, property are still 
pending in this suit of 1915. As regards 
the sixth property in the schedule, what 
appears to have happened ia that, in the 
eighties, an agreement was entered into, 
dated 18th March 1888, according to 
which the appellant was at liberty to 
live in this property and was to get an 
allowance of Bs. 5 a month. It seems 
that, at some time, she purported to sell 
-the whole interest in that property and 
that, under that transfer, which as 
regards the three. fourths share 
without title, the respondent Eunja- 
bihari has bought in one-fourth share of 
the plaintiff, so that he is the sole owner 
of this property. 

The plaintiff in this application makes 
no claim to bo interested in any pro- 
perty except Ta.gore Castle Street pro- 
perties, items Nos. 1 and 2 of the sche. 


I 

dulo to tho old decree. During the fifty 
years, that have elapsed since the decree 
was passed, all the other parties have' 
died and, in one way or another, if the 
matter is traced out, it would appear 
• that the respondent, Eunjabihari, cai^ 
make title to the three-fourths share,, 
which does not belong to the plaintiff. 
In these circumstances, after so long an 
interval, and after it is clear that par- 
ties had come to an agreement, under 
which the commission of partition was 
not to be carried out, the questions that 
were debated before the learned Judge* 
were, first of all whether it was open to 
him in law lo allow the plaintiff to 
bring in the respondent and to proceed 
under the deoree as regards this single 
property, and secondly whether, if it 
was open in law, tbe Court had a dis- 
cretion and ought to exercise the discre- 
tion in the plaintiff’s favour. It was- 
contended, on the part of the defendant, 
that tbe plaintiff’s application was in- 
competent, because long ago the suit 
had abated as regards the deceased 
defendants and it was also said that she 
was ont of time to set aside the abate- 
ment. It was further contended that 
tho relief, that she sought, was really 
a relief by way of an order to enforce 
tho decree of 1879 and that this was 
also barred by limitation. The learned 
Judge has not been satisfied that either 
of these ansvrers is availabio to the res- 
pondent but he has come to the conclu- 
sion that the Court has a discretion in 
the matter and that,inthocircumBtauc6s 
of the present case, it w6uld be an im- 
proper exercise of discretion to allow 
the plaintiff’s claim. 

Now, before us the question of abate- 
ment and of limitation have also been 
very carefully argued. They turn out 
to be very complicated questions, bo- 
canse until 1908 the Code of 1882 would 
apply to this suit and the Code of 1877 
would apply prior to 1882. So far as I 
can see, under the Code of 1882, the suit- 
bad not abated, because there tras 'no* 
order for abatement and we have been 
referred to the decision of Wilson,*]., 
in Kedarnath DuU v. Uarra Chand Butt 
(1) as showing that, under what is now 
0. 22, B. 10 the Court had a discretion, 
which was not interfered with by any 
Article of the Limitation Act. It must,. 

I think, be tak en that , at all oventa 
T.lTBSaj's'Cal 4‘i6. 
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uaflil tha'^Code of 1903 came into opera- 
tion, the posibion was the position set 
forth by Wilson, J., in Kedarnaih Duit's 
case (l). Hia view was that, as there 
had been a decree in that suit the case 
not come under S. 363 (which only 
applied to deaths of defendants before 
decree) and that consequently the case 
came under S. 372 — “in other cases of 
assignment" and so on. Holding that 
there was no limitation, which fettered 
an application under S. 372, he made an 
order of the character asked for in the 
present ease after a lapse of some ten 
years. He made it upon an affidavit by 
the plaintilT, that the delay in the 
proceeding had arisen from his being 
desirous of effecting an amicable parti- 
tion, which he bad used his best endea- 
vours to do but without success. Now, 
if we are to examine the question of 
abatement, as it would arise in this suit 
when the Oode of 1908 came into force, 
I assume that that Oode would take 
effect upon this case. The position is 
this— that, although under the previous 
Code it does not appear that what we 
now call a preliminary decree for par- 
tition was described by the Code as a 
decree, the practice of this Court, as 
appears from the present case, was to 
make a decree. If therefore the suit be 
taken as one in which a decree had been 
made of the character of what is now 
under the Code of 1908 called a preli- 
minary decree, then the question arises 
whether the provisions of the Code as 
regards abatement in 0. 22 apply after 
decree at all. At one time, all the 
Courts in India appear to have held that 
they did, but there are recent authorU 
]ties the other way. In particular, there 
is the authority of a decision of a Divi- 
sion Bench of this Court in Nazir 
Ahammad v. Tamijaddi Ahammad (2) 
to the effect that, after a preliminary 
decree, a suit does not abate. Whether 
this ruling Js right or not is a matter 
which could only be settled if we are to 
refer this case to a Full Benoh; but the 
case appears to proceed to some extent 
upon the case of Laohmi Narain Mar* 
wari V. BalmuJcund Marwari (3), in 
which the Subordinate Judge purported 
to dismiss a suit after a preliminary 
decree, because the plaintiff had not 

2. AIR 1929 Cal 430=122 10 303=57 Cal 286. 
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ai^peared to prosecute the directions 
given by the preliminary decree, it was 
pointed out in that case by the Judicial 
Committee that, after decree, a suit 
could not be dismissed, because the 
decree could only be set aside by appeal* 
and not otherwise. It was also pointed 
out in that case that it was unneces- 
sarily hard upon the plaintiff to prevent 
him having the preliminary decree 
carried out in view of the fact that his 
cause of action had merged into decree 
and another suit could not be brought 
by him. I desire to say here that we do' 
not propose to make any order, which 
purports to dismiss the suit or to sot 
aside the decree. I desire to point out 
further, in the present case, that this is 
a partition suit and that nothing, which 
Cjftu be done in this partition suit, except 
a concluded partition, can prevent the 
plaintiff from bringing another partition 
suit. I think therefore there is no way, 
by which it can be said that the deci- 
sion of the Judicial Committee in the 
case referred to concludes the present 
case. 

In the result, I propose to deal with 
this case on the same footing as the 
learned Judge on the original side pur- 
ported to deal with it, namely, that I 
am not satisfied that the plaintiff can 
be met with any answer on the ground 
of abatement of the suit and I am not 
satisfied that what she asked could ho 
regarded under Art. 183, Lim. Act, as 
being an order to enforce the preliminary 
decree. Even so however it appears to 
me that when after 50 years we are asked 
to make an order bringing in a new 
defendant and reconstituting this suit, 
the matter is one (or the discretion of 
the Court. It is quite clear that, if the 
old S. 372 or the present 0. 22, B. 10 
applies to the case, the Court has a dis- 
cretion. The learned Judge appears to. 
have noticed an argument to the effect 
that, when a Court passes a preliminary 
decree, so to call it, it is the Court's duty, 
whether the parties take steps or not, 
to see that the preliminary decree, e. g., 
for partition, is carried into effect. 
Where this doctrine comes from I doi 
not profess to understand. It is very 
high doctrine and it appears to me to be 
extremely precarious. I cannot under, 
stand that it is any part of the duty of 
this Court to thrust a partition of the 
family property on the parties, whether 
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they apply or not, which presumably ^ A. 1. R. 1933 Calcutta 699 


means whether they desire or not. 

I am therefore clear that the Court 
If^s a discretion in the matter and that 
that discretion has to be carefully exor- 

'cised on the individual facts of each 
case. Prima facie, an application, which 
is entirely without excuse, so far as I 
can sec, after 50 years is an application 
not to be regarded with favour. But, 
in tlio present case, we have much more 
than that. It appears clear enough that 
this lady under a certain agreement in- 

• tended that the partition should not be 
carried to a conclusion. She purported, 
notwithstanding the decree, to sell the 
whole interest in the garden property — 
property No. 6. She has been a defen- 
dant to a new partition suit in respect 
of property No. 1 — a suit in which she 
has never said or suggested that there 
exists an elfoctivo decree for partition. 
In the 50 years that have elapsed, not 
only have there been many devolutions 
of interest but occasions have arisen for 
various grounds of contention. It is not 
a very handsome contention, but the 
respondent desires to contend that long 
ago, for various reasons, this lady has 
been by him ousted from the property, 
wliich she now seeks to partition. It 
seems to me, if the lady has any right 
or could in any way better her position 
when bringing another suit for partition 
by calling it a supplementary suit on 
the analogy of a supplementary bill in 
lequity, she may exercise this right. But 
jon the facts of the present case it would 
he a very bad example and a wrong 
exercise of discretion, if we were to 
allow her to resurrect the old decree in 
order that, without bringing to a hear- 
ing and deciding many matters of con- 
.tention, which have arisen during the 
Hast 50 years, she may use this decree 
merely for the purpose of getting parti- 
tion of one of the properties of the 
original decree. I think therefore the 

* learned Judge has dealt with this case 
on sound lines and that this appeal fails 
and should be dismissed with costs in 
both the Courts. 

Pearson, 7.— I agree. 

K.s. Appeal dismissed. 


Rankin, 0. J. and Pearson, J. 

Shadancliandra Bhandari — Appel- 
lant. 

V . 

Shewnarayan Golabrai — Eespondont/ 
Appeals Nos. 79 and 92 of 1932, Da- 
cided on 24th February 1933, from ori- 
ginal orders of Ameer Ali, J., D/- 2nd 
August 1932. 

^ (a) Praiidency Townt Intolvency Act 
(1909), S. 36 — Court hai power to examine 
witneftf, or insolvent himself, after discharge. 

After discharge has taken effect, it is within 
thep3werof the Court, under S. 3C, to direct 
either that a witness be examined or that the in- 
solvent himself bo examined as a witness : 44 
Cal 374. Be/. [p 699 C 2 ; P 700 0 1] 

(b) Presidency Towns Insolvency Act 
(1909), S. 36—S. 36 applies also to any mem- 
ber of public who can give information re- 
garding insolvent’s property. 

Section 86 applies not specially to the insol- 
vent himself but to any member of the public, 
who is in a position to- give information respect- 
ing the insolvent's property. LP 700 G 1] 

(c) interpretation of Statutes — Heading 
should not be taken at foot of letter. 

The heading must not be taken at the foot of 
the letter. The subject-matter of the sections 
coming undei it must' be looked into. 

[P 700 C 2] 

Sircar and N. 0. Chatterjee — for Ap- 
pellant. 

S. N. Banerjee, Khaitan and Agar- 
walla-^ for Rogpondent. 

Bankifit 0. /.—In this case, we have 
before us Appeal No. 79, which is an ap- 
peal from an order of 20th July 1932, 
whereby the learned Judge, exercising 
jurisdiotion under the Presidency Towns 
Insolvency Act, made an order for the 
examination of the appellant as a wit- 
ness under S. 36 of the Act. The other 
appeal (No. 92} is from an order mado by 
the learned Judge on 2nd August 1932, 
whereby one of the insolvents was direc- 
ted to be examined under S. 36. The 
question, which arises in the present 
case, is the question whether the learned 
Judge had jurisdiction to make that 
order, having regard to the fact that the 
insolvent obtained an order for discharge 
on 29th March 1931. By that order, his 
discharge was suspended for six months, 
but the order of discharge was drawn up 
and completed in January 1932. The' 
question is whether, after discharge has 
taken effect, it is within the power of 
the Court, under S. 36, to direct either 
that a witness be examined or that the 
insolvent himself be examined as a wit^ 
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In thistvourfc, there is authority against 
the appellant in the case oilic Ilaripada 
Bakahit^Kx parte Binodini Dassee (l). In 
that case, Greaves, J., for reasons, which 
I respectfully consider very sound, held 
'that the Court has power, after dis- 
[charge, to make an order under S. 36 in 
the case of a third party, but he had 
some little doubt whether, having re- 
gard to the provisions of S. 43 of the 
Act, an order could be made for the exa- 
mination of the insolvent. In my judg- 
ment, under S. 36 of the Act, the Court 
has power to direct the examina- 
tion either of a third party or of the 
insolvent. It has to be remem- 
bered that, while an insolvent may 
be well entitled to his discharge within 
reasonable time after the commencement 
of the insolvency, it may, nevertheless, 
be necessary that, after his discharge has 
taken effect, the properties belonging to 
the insolvent's estate should be adminis- 
tered by the Official Assignee. The law 
makes it absolutely clear, because not 
only is there S. 33, which puts a duty 
upon the insolvent to attend upon 
the Official Assignee and to do every- 
thing necessary to enable the estaU 
to be collected and distributed among 
the creditors, but, by S. 43, it is exjU’ess- 
ly provided that : 

"A discharged insolvent shall 'give such assist' 
anc-e us the Onicial Assigned may require in the 
realization and distribution of such of his pro- 
perty .*18 is vested in the Ofdcial Assignee." 

One also has to remember that, in cer- 
tain circumstances, the Official Assignee 
takes for the benefit of the creditors the 
after-acquired property of the insolvent, 
that is to say, the property acquired 
after adjudication at any time before the 
discharge takes effect. So that the. mere 
passing of the order of discharge may, in 
many cases, leave a considerable amount 
of winding up administration to be oar- 
Tied out. The principle of the matter is 
that, both «*before and after discharge, 
the insolvent is put under the duty to^ 
ffysiit in' every way the liquidation of' 
the assets for the benefit of his creditors. 
IThat is very extensive and that is bis 
primary duty. 8. 36 is a section, which 
applies not specially to the insolvent 
himself hut to any member of the pub. 
lie, who is in a position to give informa- 
tion respecting the insolvent’s property. 
This hag of^ P__been called a n inq uisi- 
MiyiUj 44 Ca7 374==4d 1 C “cir 
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torial section. It being necessary that 
the man's property should be handed 
over to a stranger — a public official for 
administration, that public official has- 
to rely upon other people for his infor- 
mation. Very often an insolvent may* 
be hostile or an individual creditor may 
be unwilling to give information. IIo 
has therefore compulsory power under 
the order of the Court or rather, to put 
the matter more correctly, the Court is< 
given compulsory power, which it may 
exercise in a proper case for the benefit 
of the creditors and also for other pur-, 
poses, that is to say, for investigating in 
the public interest into the conduct of 
the insolvent. If, after the insolvent 
has received his discharge, he is sub- 
stantially speaking in the same position 
as before as regards his liability to give 
all proper assistance in the administra- 
tion of his estate. 

It would indeed be anomalous, if there* 
were no power in the Court to have him 
examined formally when such examina- 
tion is necessary in the interest of the 
administration. It is suggested that the- 
whole i)art of the Act from S. 9 down to* 
S. 45 is beaded : "Proceedings from Act 
of Insolvency to Discharge but it will 
be seen that, in that part of the Act, a 
large number of matters are dealt with; 
as, for example, it is in that part of the 
Act that we come across 8. 44 with re- 
ference to "fraudulent settlements" and 
there are various other matters, which 
are not logically dealing with "proceed- 
Goedings from act of insolvency to dis- 
charge." After all, the heading must 
not be taken at the foot of the letter. 
We have to look at the subject-matter' 
of the * sections and section ' 43,. 
for example, is dealing with proceedings 
and position after discharge. I do not 
myself doubt that the power of the 
Court, under S. 36, applies after dis- 
charge and applies both to the ineolvent 
and other persons. In these circum- 
stances, as it 18 not suggested that the . 
learned Judge was wrong as a matter of 
discretion in making the order, it ap- 
pears to me that both the appeals must 
be dismissed with costs in both the» 
Courts. 

Pearson, J. — I agree. 

K.S. Appeal dismissed. 
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Lort- Willi AMS, J. 

• Ernest Clarence O'Brien^ In re. 

Insolvency Case No. 106 of 1932, De^ 
cided on 22nd February 1933. 

(a) Presidency Towns Insolvency Act 
■{1909), Ss. l7 and 52(2) — Member entitled 
for provident^ fund only on retirement or 
discbarge^Alienation of interest in provi- 
dent fund during service entailing forfeiture 

Insolvency of member on bis own petition 
during gervice and vesting of rights in Offi- 
cial Assignee is voluntary alienation*— Provi- 
•dent fund. 

The rules of the provident fund of a company 
provided that a member was entitled to receive 
the amount only on his retirement or discharge 
and that in case he transferred his interest 
during service, ho was liable to forfeit his rights 
for the amount to the company. A member 
while in service was adjudged insolvent on his 
own petition, and his rights vested in the Official 
Assignee: 

}leld\ that the effect of his petition, was to 
transfer or assign immodiatoly his property to 
the Official Assignee and that it was equivalent 
to a voluntary transfer by the debtor to the 
Official Assignee within the meaning of the pro- 
vident fund ruU, [P 70‘i 0 2; P 703 0 1] 

(b) Transfer of Property Act (1882), S. 12 
— Rule restricting right of member of provi- 
dent fund to transfer interest in such 
amount is void — Provident fund. 

One of the rules in a provident fund of a com- 
pany was that in case a member transferred his 
interest in tbo providont fund during service, he 
was liable to forfeit the amount to the company: 

lTeld\ that the rule ofionded against B. 12, 
T. P. Act and was void. [P 703 0 1] 

/S'. M. Bose and D, K. Basu — for Offi- 
cial Assigneo. 

Pugh and Cammiade — for Company. 

Order. — The “Provident Fund for 
the Permanent European Assistants of 
Grindlay & Co., Ltd., in India,” which is 
goverjgied by rules, was created on Ist 
February 1928, with the objeot of pro- 
viding members with a pension or pay- 
ment on the termination of their service 
with the company (K. 3). 

“Member” means every European as- 
sistant in the servioe of the company in 
India who is a subscriber to the fund 
(U. 2). 

Assistants engaged before let February 
1928, had the option of joining it, if de- 
clared before 1st January 1930 (B. 8). 

The fund is administered by trustees 
appointed by the company (B. 4:.} 

The fund is fed by payments made by 
the company and by compulsory deduc- 
tions from the salaries of members (Br. 6, 
8, 10, 11, 12, 15 and 25). 


No member can make atl\y claim 
upon the fund except as provided by 
the rules (R. 18). 

He canupt receive (except ex gratia) 
any benefit from that part of the fund 
derived from payments made ‘by the 
company until he has served the com! 
pany for 12 years and is not dismissed 
for negligence, dishonesty or miscon- 
duct. But 00 retirement or discharge or 
death, he or his legal representative is 
entitled to receive the amount of his 
own contribution with interest (Br. 19 
and 20). Hr. 29 and 30 provide as fol- 
lows: 

**29. Subject to the provisions of B. 23, no 
member shall be entitled to draw any money 
from the fund in respect either of principal or 
interest or to transfer or assign, whether by way 
of security or otherwise, ho a soever his share or 
interest therein or in any fart thereof, and no 
such transfer or assignment shall bo valid, and 
the trustees shall not recognize or bo bound by 
notice to them of any such transfer or assign- 
ment, and all moneys contributed by the mem- 
ber standing in the subsidiary ledger to the cre- 
dit of any member, who shall purport to transfer 
or assign his share or interest or any part thereof 
as aforesaid, shall forthwith be forfeited as from 
the date of such transfer or assignmout to tho 
use of tbe fund and be dealt with accordingly: if 
any prohibitory order or attachment or process 
of a civil or criminal Court bo served ufion tho 
trustees or any person on behalf of them, by 
which any moneys standing to the credit of any 
member in the books of the fund shall bo attach- 
ed or ordered to be paid into Court or bo ordered 
to bo withheld from any membor, such moneys as 
• represent ooutributions by tbe member shall 
forthwith be forfeited to tho use of the fund, pro- 
vided that the trustees shall be at liberty, in 
their uncontrolled discretion, at any time there- 
after, to give such mooeys or any part thereof 
for the beneht of the wife, children cr relations 
of such member. 

30. If any member shall purport to transfer or 
assign or charge his interest in tho fund as afore- 
said, or if such interest shall be attached or 
otherwise dealt with or affected as indicated by 
B. 29,. tbe company may forthwith cease all 
contributions' to the fund in respect of such 
member and all moneys standing to tho credit, 
of such member in the subsidiary ledger repre- 
senting contributions by the company and all 
interest thereon shall forthwith be forfeited to 
the use of the fund.** 

The insolvent, E. C. O’Brien, was ad- 
jadioated an insolvent upon 'his owh 
petition on 23rd May 1932. lie entered 
the service of the oompany on Ist Janu- 
ary 1924, aud was discharged on 31st 
May 1932, on account of his insolvency. 
Prior to tbe filing of hia petition, the 
following amounts stood credited to him 
in the books of the provident fund for 
principal and interest; 
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London ’k co/ntrlbution 4,789 8 0 

contiibntiini ... 8,143 4 3 

Bauk'H contribution 3,771 14 9 

Total 11,704 6 0 

^ ..Though it is not stated it must be pre- 
sumed that he exercised the option 
given to him under B. 8. The petition- 
er who is the OlBcial Assignee, contends 
that this sum or part of it is the pro. 
perty of the insolvent and vested in the 
OiUcial Assignee immediately on adjudi- 
cation as assignee of the | insolvent's 
estate, and he asks for an border compel- 
ling the trustees to pay this sum to him 
forthwith. It is clear that no member 
has any property in the fund, nor can 
make any claim upon it, except as pro- 
vided by the rules, so far as these are 
legally valid. The so-called contribu- 
tion or subscription made by the mem- 
ber is derived from a compulsory deduc- 
tion from or reduction of his salary. 
These moneys and others contributed 
by the company belong to the trustees. 
The member is entitled to claim a pay- 
ment from the fund, only in certain cir- 
cumstances specified in the rules. Thus 
it is clear that O’Brien could not on 
discharge claim any payment in respect 
of that part of the fund, which was con- 
tributed by the company, because he bad 
not served for 12 years (Br. 19 and 20). 
This disposes of the sums called '*Lon- 
don’s"and ''Bank’s” contributions respec- ' 
tively. The question remains to be de- 
cided whether the sum of Bs. 3,143-4-3 
is property of the insolvent which has 
vested- in the Official Assignee. This de- 
pends upon the legal effect of Br. 29 
and 30. 

The company contends that, if and 
when, any order of the Oourt is served 
upon the trustees, by which any such 
sum standing to the credit of any mem- 
ber is ordered to be paid into Court or 
to be withheld from the member, sueh 
sum is tothwith forfeited .to the 
use of the fund. This means really that, 
in such ciroumstances the member forth.^ 
with loses bis right to make any claim 
on the fund, because no member has any 
property in the fund, which belongs to 
the trustees, and cannot therefore for- 
feit any part of it. His claims arise 
only when he ceases to be a member. 
For this reason the latter part of the 
rule, upon which the company's conten- 
'tion rests, is irrelevant, because the in- 
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soivent ceased to be a member when he 
was discharged at the end of May. There- 
upon his claim upon the fund, whatever 
it might be, vested, and owing to his in- 
solvency vested in the Official Assignee. 
The final question remains to be decided . 
whether be had any claim subsisting at 
the time of bis discharge. This depends 
upon the earlier part of B. 29. On the 
date of his insolvency, the insolvent, for 
the reasons already stated, had no pro- 
perty in the fund, because he was still 
in the service of the company a^d any 
claim he might have could only arise 
upon his discharge when he would cease ' 
to be a member. Therefore if in those 
oircumstancs he had purported to trans- 
fer or assign his share or interest in 
the fund, such • transfer, according to 
the rules, would have had no effect ex- 
cept tbat-all contributions made by the 
member or by the company for him 
would be ipso facto forfeited forthwith 
to the fund. This again is badly ex- 
pressed in the rule and means really 
if accurately stated, in accordance with 
the position in law, if the member pur- 
ported to transfer whatever he might be 
entitled, under ordinary circumstances 
to claim when he ceased to be a member, 
that is to say his future right (if any) of 
a payment from the fund, then and 
thereby such right would be extinguish- 
ed. In my opinion this according to the 
rules if valid, would be the effect of such 
an attempt to transfer or assign. 

But the insolvent made no sueh trans- 
fer or assignment, and consequently suf- 
fered no such forfeiture, unless his paibi- 
tion to be declared insolvent amounts to 
or is equivalent in law to such a trans- 
fer. In ihy opinion it is. The meaning 
of B. 29 is that any transfer or assign- 
ment howsoever made or caused by the 
member, shall involve forfeiture. Pre- 
sentation of a debtor’s petition Is an act 
of insolvency [Presidency Towns Insol- 
vency Act, S. 9 ({)J, upon which the 
Court may make an order adjudicating 
him inBolvent (S. 10). Thereupon his 
property vests in the Official Assignee, 
as from the commenoement ol the insoU 
vency, which relates back to the presen- 
tation of the petition [Ss. 17 and 
62 (2) (a)] . The effect therefore of the] 
debtor’s petit ion, if he is afterwards ad- 
judged insolvent thereon, is to transfer 
or assign immediately his property to 
the Official Assignee* Doubtless sucht 
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transfer is strictly speaking by operas 
bion of law. But in my opinibn it is 
equivalent to a voluntary transfer by 
the debtor to the Official Assignee and is 
w'lthin the meaning of R. 29. It ^ould 
be otherwise, if the debtor were adjudi- 
cated otherwise than on his own peti- 
tion. because transfer in such a case 
could hardly be deemed to -be due to 
the voluntary act of the debtor. It 
would be otherwise also if it could be 
shown that there was collusion between 
the trustees and the debtor to defeat 
tho claims of creditors. This is not 
^uggaabed in the present case. But 8. 12, 
T. r. Act, 1882, provides that: 

“ Where property is traosf erred subject to a 
condition or limitation making any interest 
therein, reserved or given to or for the benefit o 
any person, to cease on his becoming insolvent 
or ondoavouring to transfer or dispose of the 
same, such condition or limitation is void. _ 

When the debtor exercised his option 
Jfco become a member of the fund, this, 
jin ell'oct, amounted to an agreement to 
jbransfor from time to time part of hia 
•salary to the fund upon the terms pro- 
vided in the rules. One of the terms 
is contained in R. 29. That offend- 
iagainst the provisions of S. 12 'and is 
'•therefore void. On this point the law 
lin India and England is tho same, bub 
differs apparently v^'hore the transfer 
has been made by one person for the 
benefit of another. In English law all 
such transfers are protected, whereas in 
Indian law they seem to be protected 
only if made by will (Succession Act, 

1925, S. 120. Ulus. 7). 

The result is that the debtor s claim 
to this sum of Rs. 3,143.4-3 became vest- 
od when his service terminated and 
must be paid to ^he Official Assignee. 
The petition to this extent is allowed. 
There will bo no order for costs. 

K.s. Petition partly allowed. 
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Mukerji. J. 

Taraprasanna 2Zair“App«llanfc. 
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Faridunneasa Xfcajfttw— Respondent. 
Second Appeal No. 2962 of 1930, De- 
cided on 20th February 1938, against 
decree of Second Glass Sub- Judge, Ba- 

karganj, D/- 14th July ^ -- 

(a) Bengal Tenancy Act (8 of 1885). Sc. 6^ 
178 and 179— More interect than mentioned 
in S, 67 cannot be recovered -even though lo 


stipulated in permanent mokan^ari lease 
made prior to 1885. 

Interest at a rate exceeding that given in 5. 67 
cannot be recovered oven though it is so stlpu" 
latod in a permanent mokarrari lease made prior 
to 1885. [P 704 Cl}. 

(b) Bengal Tenancy Act (8 of 1885), S. 179,. 
ProvUo— “Recover” means recovery by suit.. 
The word “recover” in tho proviso toS. 179 baa 
a definite meaning, namely, the ordinary mean- 
ing of recovery by suit : 26 Cal 199 note and 2 
G L J 640. Bef. IP 704 0 2] 

Ahinashchandra Ohosh^-lor Appellant. 
Bhupendranath Raychaudhuri — for 
Respondent. 

Judgment — ^This appeal has arisen out 
of a suit for rent. The plaintiffs, who 
are the appellants, ask for a decree for 
interest at a rate higher than what ia 
allowed by S. 67, Ben. Ten. Act, on tho 
basis of a stipulation contained in the 
kabuliyat, which created a permanent 
mokarrari lease in a permanently set- 
tled estate under a permanent tenure- 
holder and is dated 1283 B. 8. The 
Courts below have allowed interest at 
per cent per annum. The suit was- 
instituted on 15th April 1929, that is to 
say, after the date when the amending 
Act came into force. The claim was for 
1332 to 1335, the major part of the claim 
being for a period antecedent to that 
date. 

Prior to the amendments, tho clause 
as to interest was a clause of sub-S. (3), 
S. 178. From the position it then occu- 
pied, it meant that a rate of interest in 
excess of what is provided for in S. G7 
was not affected by the provision of that 
section, ir the rate was in a contract 
made before the passing of the Act in 
1885. As a consequence of the amend- 
ments, the clause now finds a place in 
Bub-S. (i)i S. 178, and means that such & 
rate cannot affect S. G7, whether it be 
embodied in a contract made after or in 
a contract made before the aforesaid 
date in 1885. 8. 179 is an exception to 
all the provisions of the Act .to which it 
may serve as an exception, and accord, 
ingly to 8. 178. The present case satis- 
fies the requirements of 8. 179, so fay as 
the status of the parties and the cha- 
racter of the lease is oonoerned. The 
lease in the present case is therefore a 
good lease upon the plain meaning of the 
substantive part of 8. 179, But then 
there is the proviso to S. 179 whioh has 
to be considered. That proviso says— I 
read such portion of it as has any bear, 
ing on the question of interest : 
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"PEOvid«)d that riuch bolder shall not 

be entitled to recover interest at a rate exceeding 
that set forth in S, 67 " 

The plaintilT has sued to recover in- 
terest at a rate exceeding the rate given 
in S. 67. The proviso disentitled him 
from recovering such interest. This is 
the conclusion which, in my judgment, 
follows from a plain reading of the 
dilTerent sections to which I have refer- 
red. But there are several other matters 
which I have been asked on behalf of the 
appellant to consider. 

It has been argued that the amend- 
ments made as regards abwab stand in 
the way oi such an interpretation being 
given to the statute. In sub>S. (3), S. 74, 
which makes, in respect o! abwab, an 
exception, in terms very much alike 
S. 179, the words "and registered before 
the commencement of the Bengal Ten- 
ancy (Amendment) Act, 1928,’* have been 
added. By this amendment, stipulations 
as to abwab in respect of such leases, 
if made in leases registered before the 
cominoneement of the amending Act of 
1928, were saved. Besides there has 
been from 1919 a proviso to sub-S. (1), 

S. 74, creating an exception in favour of 
contracts registered before the amend- 
ing Act of 1919. The amendments in 
S. 77 need not detain us ; certain fees 
realised are to be deemed under that 
section to be abwab. The proviso to 
S. 179, so far as it relates to abwab, reads 
thus: 

“Provided that ‘?uch proprietor or holder shall 
not be entitled to recover * • • anything 

that is an abwab or the recovery of which is 
illegal under the provisions of S. 74 or sub-S. (3), 

S. 77.” 

There is no doubt some diiUculty in 
reconciling the proviso to S. 179 with 
sub-Ss. (l) and (3), S. 74, but perhaps 
the difficulty is not insuperable. But 
whatever that may be, and this is a 
matter on which I am not called upon 
nor do I propose to express any definite 
opinion here — that difficulty cannot 
create for hiterest a reservation or excep- 
tion that is not to be found anywhere in 
the Aot: I do not understand how, even 
if there is a difficulty in reconciling the 
provisions as to abwab, such difficulty 
should lead us to imagine that it is only 
in respect of future leases that the pro- 
viso to S. 179 is to be applied. 

It bas next been argued that the 
amendments of 1928 came into force 
after the major part of the interest be- 
came due, and that, in the view that 
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that portion of the interest had already 
ripened into a debt, the amendments 
cannot affect that portion of the interest. 
In other word 8 it has been argued th^t 
interest which had already accrued can- 
not be lost to the landlord by reason of 
the amendments. To this contention, 
in my opinion, the answer is that such 
interest had not been recovered ; and 
when it comes to a question of its re- 
covery the proviso to S. 179 will stand 
in the way. The word "recover” has a 
definite meaning, namely, the ordinary 
moaning of recovery by suit : see Earn 
Kumar Jugi v. Jafar Alt (l) and SitaJ 
nath Midda v. Basudeo Midda (2). 

Some other arguments have also been 
addressed to me based on suppositions 
as to what must have been the intention 
of the legislature. J should content my- 
self with saying that whatever its in- 
tention might have been what it bas 
said is, in my judgment, capable of no 
other interpretation than what I am 
inclined to put upon the provisions. 
The Courts below, in my opinion, have 
taken the right view of the matter. The 
appeal is dismissed with costs. 

There is an application filed in the 
alternative for revision of the order com- 
plained of in this case if it be held that 
no second appeal is competent. On the 
view that I have taken of the merits of 
the case, it is not nocosaary for me to 
consider the question of the maintain- 
ability of the appeal. The application 
for revision is also dismissed. 

Appeal dismiftsed. 

1. (1898) ’2G Cai“l99~uT’ ^ ^ 

2. (1900) 2 C L J 540. 
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Pbakson, j. 

Satis Chandra Mahhopadhya and aiim 
other — Defendantb—- Petitioners, 
v. 

Nuha Krishna Boy Chowdhury and 
others — Opposite Parties. 

Civil Rule No. 1207 of 1932, Decided 
on 10th April 1933, from order of Asst. 
Settlement Officer, 24.Parganafl, D/. 6th 
June 1932. 

Bengal Tenancy Act (1885), Sa.105 and 106 
— Suit by landlord for enhancement of rent 
—Plea of mokarari itatua and non-liability 
for enhancement of rent by oppoaite party 
taken beyond^ period provided in S. 106 
Non-proiecution of caae by landlord Op- 


Satis Chandra v. Nuba Krishna 
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polite party is entitled to have its ques* 
tion decided before dismissal of lanMlord'% 
suit. 

An application was made by the Jandlord 
uLKVir S. 105, Ben. Ten. Act, for enhanoo- 
• iiont, conRequont upon publication of the Be- 
of Bights. The tenants as against that 

up in those proceedings that they were not 
tnniiro-holdors liable to enhancement of rent but 
weL’c raiyats ^ith mokarari status. Their written 
^l.itement was filed a considerable period after 
'ho lapse of four months which is provided lor in 
s, lOG, Ben. Ton. Act, under which they might 
havo made a substantive application as against 
the entry in the Record of Rights had they been 
no advised. Issues were settled. Subsequently 
the landlord came before the Court saying that 
Mi^rc wore certain defects in hU application 
ami that he wished for leave to withdraw the 
proceedings. The Court thereupon made an 
jrilei refusing the petition for withdrawal, and 
incL'cly dismissing the oane for non-prosecution. 
( >n that occasion objection was raised by the 
lonants in which they demanded that the ques- 
tion which they bad raised as regards their 
niokarari status should be gone into, having boon 
raised in the issue, and that a finding should be 
‘irrived at upon that issue, and the suit should 
the a be dismissed: 

Held : that even if the landlord faded away 
and refused to go on with the suit the ten- 
■luts wero entitled to have the issue raised by 
thorn tried and determined though the landlord 
ceased to take any further part in the proceed- 
ings. [P 705 0 2; P 706 G 1] 

Sarat Chandra Janah — for Pefci- 
hioners. 

Nasim AU — for Opposite Parties. 

Order — In this case the opposite party 
instituted proceedings under S. 105, 
I^QD. Ten. Act, consequent upon the final 
publication of the Record of Bights. 
That publication took place on 8th 
August 1931, according to which it ap- 
pi'iirod that the petitioner was liable to 
rMhancement of rent. On 4th December 
1931 an application was made by the 
bindlord opposite party under S. 105, 
r>cn. Ten. Act, for enhancement. The 
petitiouors as against that set up in 
those proceedings that they were not 
tenure holders liable to enhancement of 
rout but wero raiyats with mokarari 
status. The written statement was filed 
on 9th April 1932, that is a considerable 
^loriod after the lapse of four months 
which is provided for in S.106, Ben.Ten. 
Act, under which the petitioners might 
have made a substantive applioation as 
against the entry in the Record of 
Bights had they been so advised. Now, 
on 6th June issues were settled. Issue 1 
raised the question whether the peti- 
tioners were liable to enhaneement of 
rent and went on to say : Is he a moka^ 
rari raiyat. in respect of the disputed 
1933 0/89 & 90 


jama ? What happened in th&se pro- 
ceedings was that subsequently the land- 
lords came before the Court saying that 
there were certain defects in their appli- 
cation and that they wished for leave to 
withdraw the proceedings. The Oourt* 
thereupon made an order on 6tb June 
refusing the petition for withdrawal and 
merely dismissing the case for non* pro- 
secution. It seems that on that occasion 
objection was raised by the petitioner in 
which they demanded that the question 
which they had raised as regards their 
mokarari status should be gone into, 
having been raised in the issue and that 
a finding should be arrived at upon that 
issue and the suit should then be dis- 
missed. 

The contention put forward by the 
opposite party before , me I think may 
be summarised thus : that if the peti- 
tioners in a case like the present do not 
take advantage of the procedure laid 
down in B. 106 withijQ the four months 
allowed by that section, then they can- 
not be allowed to have tbe matter de- 
cided by way of raising the issue in a 
written statement filed long after the 
four months had expired in answer to 
proceedings for enhancement of rent 
brought by the landlord. The question 
really seems to me to turn on the con- 
struction of the. section in the Act, in 
particular S. 105-A. S. 105.A lays down: 

"Where, in any proceedings for the settlement 
of rents under this part, any of the following 
issues arise: * * * * (e) Whether the tenant 
belongs to a class different from that to which he 
is shown in the Record of Rights as belonging, 
the Revenue Officer shall try and decide such 
issue and settle the rent accordingly." 

Mr. Nasim Ali has said that that 
issue only arises for determination as a 
matter of benefit to the landlord, that 
is, if the landlord steps out of the suit 
there is no room forany. trial or decision 
on that issue for the benefit of the 
tenant. Upon the best consideration 
that I am allle to give to the matter it 
does seem to me that the petitioners' 
contention is valid and if they are. party, 
to a proceeding of this kind under which 
the provisions of the law allow them to 
raise an issue as to whether they are orj 
are not mokarari raiyats in respect of 
the disputed jama, that is an issue which 
the Bevenue Officer shall try and decide. 
Even if the landlord fades away and 
refuses to go on with the suit, the aotual| 
result may be the same in so far that' 
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[the proosediDgs aro dismissed. But in 
the present; case I think, as I say, that 
the issue is one which the petitioner 
tenants are entitled to have tried and 
determined even though the landlord 
eases to take any further part in the 
proceedings. It is unnecessary to say 
anything else as to the form of the order 
according to what the finding of the 
Court may be upon the issue. 

I think that the proper order to make 
is that the Buie should be made abso- 
lute, the decree should be set aside and 
the matter remitted to the Assistant 
Settlement Officer for trial of the issue 
raised by the defendants and subsequent 
determination of the proceedings accord- 
ing to law. The hearing-fee in this Buie 
is assessed at one gold mohur. 

K.S. Itule made absolute. 

A. I. R. 1933 Calcutta 706 

Lort-Williams, J. 

Alexander Brault — Plaintiff. • 

V, 

Indrakrishna Kaul — Defendant. 

Original Suit No. 647 of 1931, Decided 
on 22nd February 1933. 

Tort — Malicious protoculion Criminal 
proceedings started at D against person resi- 
ding at C—Summons served at 0 and damages 
occurring at C— Court at C has jurisdiction 
to entertain suit for damages— Letters Patent 
(Cal ), Cl. 12. 

Defendant instituted criminal proceedings at 
D against plaintiff, who was residing at C, Sum- 
mons was Ferved on plaintiff at C and as a re- 
sult of proceedings, plaintiff suffered both general 
and special damages. The complaint was dis- 
missed. In a suit for damages for malicious pro- 
secution : 

Held : that part of the cause of action arose 
ate and, with leave underOl. 12, Letters Patent, 
the High Court at C had jurisdiction to enter- 
tain the suit. [P 70S 0 1] 

Issacs and J.K. Ghosh — for Plaintiff. 

S. B. Das and P. K. Senator Defen- 
dant. 

Judgment. — The plaintiff claims dama- 
ges for malicious prosecution. He is a 
French subject, aged 76, and for A yeard 
has oarrilid on business in Calcutta and 
is, of unblemished reputation. Inter a^ia, 
he is sole agent for the sale in British 
India of certain petrol lamps known as 
'*Tito Landi" which he imports from 
Paris and of which be has sold morh 
than 30,000. By a letter, dated 14th 
October 1929 the defendant, who is 
engineer to the Jharia Water Board, 
ordered one such Lampe de Grand Luxe, 
Art Bronze, as illustrated in plaintiff's 


catalogue and priced at Bs. 42, to be sent 
V. F. P., and this was sent the following 
day. On 30th October the defendant 
wrote, compltfining that the petrol cqu- 
tainer of the lamp leaked, owing to a 
minute hole in the body of the container, 
where the metal was too thin and asking 
that another lamp should be sent in its 
place. The plaintiff asked that the lamp 
should be sent to him for inspection, 
and, on 5th November, the defendant 
sent back the lamp having first marked 
with chalk the place where the alleged 
hole was situate and described the spot 
as being "directly under the knob of the 
extinguisher.” He also sent a rough 
sketch, which showed the spot, at a 
point in the ornamental lines on the 
upper part of the body of the container. 
This lamp has been produced in Court 
by the plaintiff. The leak has been 
repaired and it coincides exactly with 
the spot indicated by the defendant in 
his letter. On 11th November, the 
plaintiff sent a second lamp to replace 
the first. In December the defendant 
ordered certain accessories for the lamp. 
On 2nd March 1930, nearly four months 
after the receipt of the second lamp, ho 
wrote, saying that this one also leaked 
and that 

” by closely examining the container, it appear^; 
that the broute mclal had been patched up neatly 
in the place where it has started leaking again. 
The lamp is lit only for a few hours and 1 have 
been filling and lighting up personally, so that 
the defect is entirely due to the supply of a 
patched up container” 

and asking for a new lamp. The second 
lamp has been produced in Court by the 
defendant. The spot indicated by him, 
where he alleges that the old leak had 
been patched up, is in a different place 
altogether from the spot shown* in his 
sketch, being situated near the bottom 
of the body of the container. No one, 
who examined the container closely, as 
ho alleges that he did, and who exercised 
any reasonable care in such examination 
could possibly have been under the im- 
pression that the two spots were the 
same and I do not believe the defendant 
when he alleges that he was under this 
impression. By his letter dated 5th 
March plaintiff refused, and, in my 
opinion, reasonably, to replace the lamp, 
in view of the lapse of time. On 30th 
April the defendant’s pleader, one Gouri- 
ram, wrote saying that the plaintiff had 
sent the second lamp "purp^ting to be 
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a new one” whereas ifc was tjie first 
lamp "patched up and revarnishei,” 
that his client had paid for ''a first class 
nsw lamp" whereas the one sent was 
"not new and serviceAble,” and that his- 
client had been cheated^ and threatened 
to take le^^al proceedings both civil and 
criminal. 

The plaintiff replied in a courteous 
letter dated 5th May, Four months 
later, on 9th September 1930, the dofen- 
riant instituted criminal proceedings 
against the plaintiff at Dhanbad whereby 
Ai6 was charged with cheating under 
Ss. 417 and. 420, I. P. 0. Process was 
served upon the plaintiff at his ofiice in 
Calsutta. The trial took place upon 
19th and 30th January and Gtb and 17th 
February 1931 when the Magistrate dis- 
missed the complaint and acquitted the 
plaintiff. The plaintiff incurred expenses 
in defending himself to the extent of 
Ks. 2,000 and, in my opinion, these were 
reasonably incurred. His books have 
been disclosed in confirmation of these 
payments. The defence is a denial that 
the defendant acted falsely or maliciously 
or without reasonable or probable cause, 
and a plea to the jurisdiction. The fol- 
lowing issues were raised : 1. Jurisdic- 
tion. 2. Reasonable or probable cause. 
3. Malice. 4. Damages. So far as the 
facts are concerned, this is, in my 
opinion, an undefended case. I can find 
neither excuse nor palliation of the 
outrageous course adopted by the defen- 
ri.iot. In the witness box, he persisted 
iti the charge that the second lamp sent 
was the first one patched up, though he 
had tio -admit that the alleged patch in 
the second lamp was nowhere near the 
spot indicated in his letter as the place 
where the first lamp had leaked. In 
fact far from expressing contrition for 
his offences, he aggravated them and 
recklessly charged the plaintiff with 
fabricating evidence by faking the lamp 
which he produced in Court with a repair 
^ spot in order to deceive the Court. That 
there was no ground for so serious an 
accusation is proved sufi^ciently by the 
defendant’s own sketch, and his counsel 
wisely refrained from making any such 
suggestion in cross-examination. With 
regard to the criminal charge, all that 
he could say was that ho was under the 
impression that he had been cheated and 
was so advised by his pleader. Before 
instituting proceedings, he made no in- 


quiry about the plaintiff's position or 
reputation in the business world, but he 
had had previous dealings with him and 
believed him to be honest. In fact, the 
plaintiff has nothing to do with the sale 
of the lamps or with correspondence 
which is attended to entirely by the* 
witness Mrs. Percy on the plaintifif’s be- 
half. The defendant admitted that, if 
he had got bis money back, he would 
have been quite satisfied and would have 
dropped the proceedings. Although he 
thought he bad been cheated, he waited 
four months before instituting criminal 
proceedings, his explanation being that 
he waited until his work made it con- 
venient, and then excused the delay by 
stating to the Magistrate that corres- 
pondence was going on, though all cor- 
respondence had ceased in May, He 
says that he carefully considered his 
position before he took proceedings, 

I am satisfied, upon the evidence, that 
the defendant never "had any honest 
impression or belief that he had been 
cheated or that the plaintiff had cheated 
him, that he acted as he did simply out 
of spite and vexation, beoause he could 
not get his own way about the supply of 
a third lamp, and that be instituted the 
criminal proceedings solely for the pur- 
pose of bringing pressure to bear upon 
the plaintiff and without taking either 
reasonable or any care to inform himself 
about the true facts. In so acting, I am 
of opinion that the defendant was ac- 
tuated by malice and that ha had no 
reasonable or probable cause for insti- 
tuting the proceedings. Further, I hold 
that the Court has jurisdiction to try 
this case. Leave was given under Cl. 12 
of the Letters Patent, and the cause of 
action arose partly within jurisdiotioD.| 
In Bead v. Brown (l) Lord Esher agreed j 
with the definition of "cause of action”: 
given in Cooke y.^Gill (2) namely : 

" Every fact which it would be necessary for 
the plaintiff to prove, it traversed, in order to 
support bis right to the judgment of the Court. 
It does not comprise every piece of evidence 
which is necessary to prove each fact,, but every 
fact which is necessary to be proved.” 

Thus, the fact that the plaintiff suffered 
the damage, which has been Alleged, 
must be proved : Engineering Supplies, 
Li d. V. Dkandhania & Go. (3), F iven 

(1886) Q B L 126—58 L J Q B 120=87. 

W R 131=60 L T 260. 

(1873) BOP 107=42 L J C P 98=21 W B 
884=26 L T S2. ^ « 

AIB 1981 Cal 659=184 1 0 05=58 Cal 589. 
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general damage is an essential part of Code amounts to a publio scandal. It is 
the cause of action though inferred by used constantly by creditors as a means 
law, and therefore unnecessary to be of collecting civil debts and by spiteful 
proved (Mayne on Damages, 10th £dn., persons for th6 purpose of working pfi 
lA2). Both special and general damage grudges and harassing and annoying their 
occurred in Calcutta, the plaintiff's re- neighbours. If it is considered that th^. 
putation suffered and the costs were section cannot be dispensed with, then 
incurred by him in Calcutta. Here also safeguards ought to be provided by law 
ohe summons was served upon him, and which will avoid this abuse of the pro. 
most, if not all, of the facts which go to cess of the Court. 1 assess the damages 


show that the defendant had no reason- 
able or probable cause and that he acted 
with malice took place within the juris- 
diction. For example, the alleged frau- 
dulent patching up of the lamp took 
place there. * It is true that it is not 
necessary to prove service of the sum- 
mons in order to establish a suit for 
malicious prosecution, but the service 
was part of the proceedings upon whicl 
the present suit is founded and is part 
of the foundation for the claim for both 
special and general damages. ‘‘Cause of 
action*' means that bundle of essential 
facts which it is necessary for a plaintiff 
to prove, and a person is responsible not 
merely for starting a prosecution but 
also for continuing it : Musa Yakub 
Mody V. Manilal Ajitrai (4). There 
remains the question of general damages. 
The injury, which the defendant has 
done to the plaintiff's character and re- 
putation, both in his life and in his 
business, cannot be calculated with any 
degree of precision. It is impossible to 
trace the damage which may ensue when 
a charge pf fraud has once been made 
against a business man. Even though 
he may have besn acquitted and his 
character has been vindicated, there are 
many who will apply the maxim that 
there is no smoke without fire. The 
conduct of the defendant would justify 
exemplary damages. He is a Master of 
Engineering of Liverpool University and 
an Associate Member of the Institute of 
Civil Engineers, and therefore p^esum- 
ably> mjn of some education. Yet he 
does not seem even now to have any 
conpeptioQ of the gravity of the offence 
\^hioh he has committed or of the wrong 
that he has done. His pleader is equally 
to blame for the advice which the defen- 
dant alleges that he gave and of which 
he ought to be ashamed.' I trust that, 
far from being paid for this advice, he 
will be made to pay for it. 

• Tbe abuse of this section of the Penal 
4. (1904) 29 Bom 969^=7 Bom h R 20, 


at Bs. 6,000 including special damages. 
There will be judgment for this sum with 
costs on scale No. 2, including all re- 
served costs. 

K.S. Suit decreed. ' 

A. I. R. 1933 Calcutta 708 

Ameer Ali, J. 

Graham — Plaintiff. 

/ V. 

Henry Gidney — Defendant. 

Original Suit No. 1468 of 1931, Deci- 
ded on 28th February 1933. 

(a) Tort — False imprisenmenk — Arrest by 
police — Suit for damages against private in- 
dividual — Question to be decided is whether 
defendant has so acted as to make plaintiff's 
arrest by police act of defendant. 

In a suit for damages for false impcUotimcnt, 
where the person sued is not tbe person who ac- 
tually arrests and imprisons the plaintiff, tbe 
question in each case (s whether the defendant so 
acted as to render the plaintiff's arro'^t tbe act of 
the defendant. Generally the Court holds a 
private individual responsible for an arrest by 
the police, if the individual has either '‘given the 
plaintiff into custody," "directed constable 
to arrest," or "signed the charge sheet" with 
the knowledge that the plaintiff would not other- 
wise be detained: Enjlisk ca^e ln.v) referred, 

[P712C2; P713C 2] 
(h) Tort — False imprisonment — Informa- 
tion given to police by private individual — 
He should not be held responsible for super- 
vening arrest unless he has made it impos- 
sible for.thc police to act otherwise. 

A private iudividual should not bo hf'ld res- 
ponsible for the supervening arrest, on the 
ground that arrest was likely to follow from in- 
formation given by him unless, although he has 
not expressly directed the arrest, he has in fact 
made it impossible for the constable to act other- 
wise: AIJS1926Cfll884,R«/.[P 7130 2; P714C1] 
(e) Tort — Malicious arrest — it is doubtful 
whether S. 59, Criminal P. C., is the ’only de- 
fence to person responsible for arrest-^Cri- , 
minal P. C. (1898), S. 59— 

It is doubtful whether S. 59, Criminal P. G., is 
the only defence to a private person who has 
been responsible for the arrest of another by 
police (Obiter): AIR 1926 Oal 884; AIR 1923 
Mad 523 (F B) and AIR 1930 Cal 892. Ref. 

[P 714 C 1] 

(d) Tort — Malicious arrest — Procuring 
arrest for a crime may give cause of action 
for suit for damages. 

Although most of the oases of malicious arrest 
arise oat of oivLl process, in a proper case an 
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arrest by the police for a crime, procured by tfie 
defendant maliciously, \(r*ould afford a*caQ8e*of 
action for a suit for damages for such arrest; 
A IB 1980 Cal 892, liff. [P 714 G 2] 

j(e) Tort — Malicious arrest — Prosecution 
not proceeding offence being compoundablei 
— Suit against person causing arrest for da- 
biages— Defendant can establish offence for 
which arrest was effected. 

Where the offence being compoundahle the 
prosecution does not proceed and the arrested 
person turns round and sues tlio individual who 
1 C responsible forbid arrest in trespass, it would 
he open to the defendant to establish that the 
offence, for which the plaintiff was arrested, had 
in fact been committed, [P 714 G 2] 

Gregory and Vrahodlikumar Das — for 
Idaintiff. 

Clough — for Defendant. 

Judgment . — On IBfch May 1931 the 
plain till was arrested at Lalbazar, was 
taken under police escort to the Park 
Street thana and there detained in the 
lock-up for about two hours. For this 
trespass to his person ho seeks damages 
from the defendant. The cause of ac- 
tion disclosed in the plaint is "false im- 
prisonment.'’ The plaint includes an 
allegation that the defendant "malici- 
ously caused the arrest upon a false 
cliarge.” It would be possible, I think, 
on this pleading to found a case of 
"malicious arrest.” In point of fact, no 
issue of "malice” was raised and the 
case proceeded as one for "false impri- 
sonment.” The issues raised by Mr. 
Clough were as follows: 1. Did the de- 
fendant arrest the plaintiff or cause his 
arrest? 2. If so, was the arrest justifi- 
able? 3. Damages. In my view, the 
vital questions involved in this suit are 
as follows: 1. Was the arrest of the plain- 
tiff the act of the defendant or the act 
of the police? 2. If the latter, is the 
plaintiff entitled to recover on the basis 
that the information given to the police 
was false or \< 2 S maliciously given. If 
so, was the information false? 3. If the 
arrest was the act of the defendant, is 
the defendant protected by any provi- 
sion of the Criminal Froo^dure Code, or 
f by establishing reasonable and probable 
ground? 4. Is the defendant entitled to 
establish that the offence in question 
was in fact committed? If so was the of- 
fence committed, and is the defendant 
protected ? 

I shall deal first with the facte, then 
with the law, and last with the conclu- 
sions at which I have arrived. The 
material events happened between Idth 
and 18th May 1931 inclusive. Very 


little need bo said by way of introduc- 
tion. The defendant. Sir Henry Giduey, 
has long been a personage in public lifO< 
He is the President of the Anglo-Indian 
Association, and he is, as be has him- 
self described it, "the leader of the oozn- 
munity.” The plaintiff Graham is ar 
youngish man of fine physique and meri- 
torious war-record. The defendant had, 
at several stages of the plaintiff’s career, 
assisted, hixp in obtaining employment, 
and, until the events 1 am about to men- 
tion, the plaintiff professed to be an ad- 
mirer and follower of the defendant. On 
the defendant’s return from the Bound 
Table Conference, early in 1931, appa- 
rently, there was a split in the commu- 
nity and the feelings of a considerable 
number of Anglo-Indians towards the 
defendant, including those of the plain- 
tiff, underwent a change. The reasons 
for that change are not material, but, so 
far as it is relevant, 1 am prepared to 
assume that those of the plaintiff were 
genuine. An association in opposition 
to that of Sir Henry Oidney was foun- 
ded, consisting largely of the younger 
and more ardent spirits. It was not un- 
natural that the plaintiff, with the 
qualitiss I have described, should have 
found or pot himself at its head. The 
immediate cause of what took place was 
as follows: The ranks of the Anglo- 
Indian unemployed had become swollen 
by the discharge by the railway and 
other authorities of a considerable num- 
ber of Anglo-Indian employees in order 
to replace them with Indian employees. 
With the rights or wrongs of this policy 
I have nothing whatever to do. As was 
inevitable however the section of the 
community led by the plaintiff, which 
included the Anglo-Indian unemployed, 
began in turn to agitato that the Indian 
staff employed by the defendant should 
be replaced by Anglo-Indians. Besolu- 
tions to this effect were passed at meet- 
ings, at which the plaintiff spoke with 
considerable heat, and it was decided 
that the result of these meetings should 

be conveyed to the defendant. 

\ 

On the 15th the plaintiff, followed by 
a body of followers, proceeded to the 
office of the association in Park Street. 
It is clear that a number waited in the 
court-yard or on the stairs, and 20 or 
30 entered with the plaintiff into each 
of‘the office rooms. As to what happened , 
on that day in the offices of the associa- 
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tioD, considerable evidence has been 
given. I aocepb the evidence o{ Mr* 
Iyer, Col. Gidney's secretary, and Mrs. 
Gibson. Both gave their evidence gnlte 
clearly, and it is corroborated by the 
statement in writing given by them to 
'the defendant. Mr. Chandler’s evidence 
is exaggerated by the fact that he was 
personally involved in the quarrel which 
ensued. 

The plaintiff and his companions would 
not at first believe that the defendant 
was not there. They said that they 
would stay on until he came or until 
they were removed by the police. They 
were not at that time threatening or in 
any way violent. Mrs. Williams then came 
in and, by way of creating a diversion, 
took the plaintiff to task for "being 
seated in the presence of a lady,” upon 
which Mr. Graham got up, and his tem- 
per, already rufded, broke down at the 
sight of Mr. Chandler (with whom ap- 
parently he had some cause for enmity) 
sitting down and (in his own words) 
'contemptuously smoking a cigarette.” 
Upon this the plaintiff' used some phrase 
of this kind, "l have only to raise my 
finger and my 200 followers will pull 
you to pieces,” sufficiently alarming for 
a man of Mr. Chandler's physical condi- 
tion. It is relevant to note that the 
actual "row” (if I may use the expros- 
eion) took plaoe on what might be called 
a point of order,*’ and not in connexion 
with the motive or purpose of the visit. 
Mr. Chandler is an Anglo-Indian and to 
avoid misconoeption I should mention 
that the phrase said to have been used 
by Mr. Graham to Mr. Chandler, "You, 
Nigger” or "Damn Nigger” hai, among 
this community, no ethnological or spe- 
fio significance. 

Mr. Graham and hig party were even- 
tually persuaded that Sir Henry Gidney 
was not there, and they left. There- 
after, Iyer sent a telegram to his'xnaster 
which isiof some importance, because it 
does not appear to indicate an incident 
of any .terrifying nature. Mrs. Gibkon 
is concise and descriptive to the same 
effect, "I might have been frightened if I 
had not been so* annoyed,” I am not 
prepared to find that the plaintiff's fol. 
lowers came armed in any way, at any 
rate to the knowledge of the plaintiff. 

On the 16th, Sir Henry Gidney re- 
« turned. Shortly thereafter, Mr. Graham, 
Mr. Bemfry And Mr. Brazier arrived in 


offi/se and made an appointment /or 
the 17th. This matter purports to be 
described by Sir Henry Gidney in his 
letter on p. 6, to which description ' I 
shall refer again. Sir Henry Gidney sent 
for Inspector Jennings of the adjacent 
Park Street thana. Jennings asked csr- 
tain questions of the staff, which he 
will not call "inquiries.” The written 
statements, to which I have referred 
and which are included in the brief, 
were not taken at that time. Sic Henry 
Gidney says that he gave certain in- 
structions to Jennings: see correspon- 
dence, p. 31, and evidence, questions 
168, 170 and 171 to the effect that he 
did not wish to charge Graham, and 
that he only wanted Graham to bo 
warned. Jennings does not mention it 
and it was not put to him, and I find 
that no such instructions were given 
apart from what appears from the let- 
ter itself, viz., that Sir Henry Gidney 
wished to discuss the matter with the 
Commissioner of Police. Jennings says 
(see questions G, 34 and 38) that, after he 
had asked the staff about the matter, he 
asked Col. Gidney to "put his complaint 
in writing.” This I find to bo the fact. 
The word "complaint” in this context 
has no special meaning. Sergeant Jen- 
nings might just as well have said "put 
it all down, and I will show it to the 
Commissionor of Police.” 

On the afternoon of the 16th, the de- 
fendant dictated to Iyer the letter which 
is the cause of all the trouble. It was ad- 
dressed and sent to the police officer-in- 
oharge, Park Suroet thana. In it the 
defendant narrates somewhat dramati- 
cally or sensationally the incidents of the 
15th m'entioning "trespass” and ^crimi- 
nal intimidation.” The letter concludes 
as follows: 

“ I lay these facts before you for your infor- 
mation and guidance, because it is quite likely 
that, this man will return tomorrow with another 
mob of unruly fellows and one does not know 
what would oocur should this take plaoe. 

Perhaps, after reading this you will be good 
enough to place it before Mr. Bobortson your ‘ 
officer, seek his advice and consult with me on 
the matter. 1 shall be at your disposal from 
7-30 this evening onwards.'' 

I find that the real motive of the let- 
ter was to obtain police protection: See 
Iyer, question 65. "The apprehension 
was that he would visit again with a 
mob” (see also Mr, McGuire’s evidence 
as to wbat took place on the 18th 
which I accept and to which I shall 
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refer again and the defendant higiself al 
questions 136 and 187). I do not accept 
the defendant’s evidenoe at other places 
to the effect that he was not in the least 
alarmed about the matter (see ques-- 
4;ions 217 and 246 “l was not afraid,'* 
“ J. felt 1 could cope with the matter, 
and I did not want the police”). I have 
no doubt that Col. Gidney wished to 
discuss the matter with the Gommis- 
sioner of Police and to discover some 
way of putting the plaintiff in check, 
find enabling him (Col. Gidney) to say: 
“But for me you would have got into 
severe trouble.” I do not think that 
ilia intention was ^'arrest.” 

On 17th May in accordance with the 
appointment, which had been made, 
Graham and certain of his followers 
came to meet the members of the com- 
mittee of Sir Henry Gidney's association 
and what took place purports to be re- 
corded in the minutes of that associa- 
tion. After the meeting was over, Sir 
Henry Gidney apparently described 
what had taken place on the 15th aud 
in his own words '^opined that steps 
must be taken to prevent a repetition.” 
This phrase was quite legitimately 
made use of by counsel for the plaintiff. 
On this occasion the two police officers, 
one of whom was Inspector Jennings, 
were in Col. Gidney’s private premises 
(see Mr. McGuire’s evidence, questions 
35 and 37). I am quite sure that they 
wore there in pursuance of Col. Gidney’s 
demand for protection. The defendant 
will not have this. He says he was ex- 
tremely surprised to see them and that 
he remonstrated strongly with them for 
ever having come. This was not also put 
to Jennings and I do r.ot think for a mo- 
meat that it took place. I see no cause 
for remonstrance at all. 

Inspector Jennings bad orders from 
the Deputy Commissioner, Mr. Banerji, 
to request the plaintiff' to attend at the 
thana at Lalbazar the next day, and he 
.did so. On the 18th at 11 o’clock or 
thereabouts, Graham was interviewed by 
Mr. Banerji, the Deputy Commissioner, 
and the Assistant Oommiasioner, Mr. 
Bobertsoh. I am unable to accept 
wholly Graham’s account. We have not 
Mr. Banerji’s account. Jennings’ account 
I consider to be substantially correct. 
Indeed I accept bis evidence as a whole, 
bearing in mind that it is slightly tint. 
<d by departmental, instructions. The 


police (and I do not blame them/pr this) 
in these matters prefer to remain in the 
background. Jennings’ evidence was 
roughly this: Graham was asked to pro. 
duoe certain books and give certain in- 
formation about his association. ’If na|f 
obstructive, he was certainly not aocom-* 
modating, and at one stage became 
what Jennings considers might be called 

aggressive.” Evidence was given both 
by Jennings and Graham of Mr. Ba- 
nerji's final remarks- something to this 
effect: **I arrest you on the strength of 
this letter (referring * to the letter of 
Col. Gidney).” Objection to this was 
made by Mr. Clough, but in my opinion 
the evidence is relevant and admissible 
not as a statement by Banerji, but as 
evidence of what took place from which 
we are able to infer whether Banerji 
acted upon one basis or upon another 
basis. Ultimately Banerji directed a 
charge to be entered under S. 448, i. e., 
*'house trespass” and gave Graham into 
custody. This charge was entered in 
the police report or, as it is usually 
called, the '*oharge sheet.” 

On 18tb at about 1 p. m. Jennings in- 
formed the defendant of the plaintiff’s 
arrest. The defendant went round and 
wanted to bail the plaintiff out. In 
point of fact the plaintiff and the other 
gentleman, who had been arrested, were 
bailed out by some one else. The defen- 
dant then went to Mr. Robertson, and 
there was a discussion between the de- 
fendant and Mr. Robertson, at which 
Jennings was present. Apparently the 
defendant went to Robertson for the 
express purpose of protesting against the 
action which had been taken. This is 
the effect of the evidence of the defen- 
dant himself. He expressed himself 
extremely angry at what the police had 
done (see questions 33, 36, 40, 42, 176 
and 181). Why? Again I am unable 
to say. According to the defendant: 
(question 35), Jennings had already told 
him that Banerji had arrested the plain- 
tiff because he, the plaintiff, was 
“cheeky” to Mr. Banerji. This I doubt. 

In any event the defendant’s grievance 
against the police was entirely unjusti- 
fied. The answer that he received from 
Mr, Robertson was, (this again we have 
from the evidence of the defendant) “If 
you did not want him to be arrested, 
why did you write the letter?” On the 
19th May Col. Gidney wrote a long* 
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letfcer to the police, stroDgly complain- 
ing about their conduct on the lines 1 
have mentioned. The last words are: — 
'*Th6 action of the police has surprised 
and pained me.” 

. Let me summarise the facts as follows: 
On the 15th May there had been a 
deputation, or demonstration, at the 
ofiioe of Col. Gidney. On the l6th Col. 
Gidney heard from the staff a fairly ao- 
curate but somewhat highly coloured 
account of what took place. He wrote 
to the police an account of the occur- 
rence mentioning criminal offences and 
atked for police protection. Protection 
was given to him and the plaintiff was 
sent for by the Commissioner. On 18th 
the plaintiff was questioned. The situa- 
tion was, shall I say, aggravated by the 
attitude of the plaintiff. I think nhe 
situation is probably best expressed in 
slang, he gave the Commissioner "‘sauce.” 
The Commissioner had him arrested, and 
entered a charge on the facts stated in 
the letter. Without the letter, the 
plaintiff would obviously not have been 
arrested: without the "sauce” he would 
probably not have been arrested. The 
offence being a compoundable offence, 
the defendant (although be considered 
the arrest to be ju8ti6ed) did not wish to 
proceed. The plaintiff was discharged. 
The defendant then turned round, at- 
tacked the police for what they had 
done. On behalf of the plaintiff it is 
contended that the decision in this case 
must follow the decision of Page, J., in 
Oouri Prosad Dey v. Chartered Bank of 
India^ Australia and China (l). There 
^Iso a private individual was told by 
the police to "put bis complaint in 
writing” or to sign a "letter of charge.” 
He did so. The police arrested "on the 
letter of charge.” The private indivi- 
dual was held responsible for the arrest. 
Page, J., in the case cited, decided two 
points. The first was that th^ English 
law with regard to the justification of 
private^arrests does not apply in India 
and that in this country the only defence 
available to an individual is to be found 
in S. 69, Civil P. C. On this point, I 
shall indicate my opinion hereafter. 

The second point was what Page, J., 
himself called (p. 621 of 62 Cah) "the 
pure issue of fact whether the defendant 
caused the arrest of the plaintiff.” On 
t his point, Page, J., on the evidence of 
i. AIR 1926 Cal 884=^89 1 0 642=:52 Cal 615. 


*Mr. Robertson (then Inspector Robert- 
son), found that the police would not 
act without a letter of charge — that the 
individual Mgned such letter fully .ap- 
preciating this fact — therefore the in- 
dividual assumed responsibility for and 
"caused” the arrest. In coming to this 
conclusicn Page, J., followed the English 
authorities. It is obvious that the facts 
of the present case are by no means 
identical with those of the case decided 
by Page, J., and I therefore proceed to 
examine the English cases in order to 
see how far they provide a tost whereby 
in this case it can be determined whether 
or not the arrest was "caused” by the 
defendant. 1 am not entirely content 
with the language of the issue at (p. G19 
of 52 Cal.) and would prefer to avoid; 
the words "cause,” "direct consequence” 
(p. 626 of 52 Cal.) and "direct outcome” 
(p. 629 of 52 Cal), nor do I consider the 
question "but for the letter would you 
have arrested?” (reiterated at p. 625 
of 52 Cal) together with its answer con- 
clusive. It is obvious that in most cases 
"but for the letter” the police would not 
have arrested. I prefer therefore to 
state the matter more formally 
**where the person sued is not fcho perion who 
actually arrests and imprisons the plaintiff; thc' 
question in each case is whether the defendant! 
BO acted as to render thc plain tiff's arrest the act. 
. of the defendant.” 

In Pollock on Torts, lOth Edn., 
pp. 231-2, the law is summarised as fol- 
lows: 

“Every one is answerable for specifically 
directing the arrest or imprisonment of another, 
as for any other act that he specifically com- 
mands or ratiSes .... But one is not answer- 
able for acts done upon his information or sug- 
gestion by an officer of the law, if they are dou& 
not as ^nerely ministerial acts, but in the exer- 
cise of the officer’s proper authority or discretion. 
Bather troublesome doubts may arise in parti- 
cular cases as to the quality of the act com- 
plained of, whether iu this sense discretionary or 
ministerial only. The distinction between a ser- 
vant and an “independent contractor” with re- 
gard to employer's liability is in some measure' 
analogous.” 

The authorities are merely examples 
of how in each partinuiar case th& 
" troublesome doubts ” have been re- 
solved. Hopkins v. Crowe (2) was a 
ease of oruelty to a horse. Thelanguago 
used by the persons involved in the 
occurrence was as follows: 

"The constable: 'If you charge him with oruelty 
1 will take him in custody’.* 

Individual: 'I do.* . 

2, (1636) 4 Ad. A El. 774»3 H A W 21=5 

L J K B 147. 
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And by the Court: ^ 

Fage 776. *1£ the defendant had not directed 
the constable to apprehend but had only given 
him information, he was entitled to a verdict.' 

• Pn-off 777. He directed ‘the officer to appre- 
hend the plaintiff. He made him hie servaht 
for that purpOi>-e.' 

Vage 778. ‘Ho was a principal, making an 
arrcfcit by the hand of the police officer’.” 

In Gosden v* Elphick (3), the defen- 
riant pointed out a man as the man ’who 
had committed the offence, it was held 
not to be the defendant’s arrest. In 
that case, the earlier case of Flewster v. 
Kole (4) was doubted. In Grinham v. 
Wille7j (5), the defendant signed the 
charge sheet. The plaintiff gave evi- 
dence that the defendant '*gave her in 
charge" this was not accepted, and the 
evidence of the policeman was accepted 
who stated that he took her into cus- 
tody. It was held that signing the 
charge sheet did not make the arrest 
that of the defendant; “ho would bo 
liable if he acted mala fide but not other- 
wise." In Harris v. Dignum (6), the 
language used was as follows: 

“Constable: ‘Did you give her in custody?' 
Individual: ‘Let her be locked up',” 

Austin V. Dowling (7): 

"But it is found in the case that, though the 
defendant giavo no express direction for the 
plaintiff’s detention, be was expressly told by 
the inspector on duty that ho (the inspector) dis- 
clainied all rosponsibilit> in respect of the charge 
and that he would have nothing to do with the 
doLention of the plaintiff except on the respon- 
sibility of the defendant; and that the inspector 
would not have kept the plaintiff in custody 
unless the charge of felony W'as distinctly made 
by the defendant. ISiguing the charge sheet with 
that knowledge therefore was the doing of an 
act which caused the plaintiff to bo liept in 
custody.” 

On. this basis the arrest was held to 
be thAt of the defendant. Danby v. 
Beardslay (8) was a case on the other 
side of the line. The defendant was 
held merely to have given information; 
“there was no direction to the constable 
to arrest or prosecute.” 

Sewell V. National Telephone Co. Ltd. 
(9) was a case where the defendant 
signed the charge sheet. This was held 

T. liSs) TE?445=7"ir& irii)i=13"jur 989= 
19 L J £z 9. 

4. (1808) 1 Camp 187. 

5. (1859) 4 H & N 496^28 L J Ex 242=5 lur 
n s 444=7 W R 468. 

S. (1859) 29 L J Ex 28=1 L T 169. 

7. (1870) 6 OP 534=89 LJ 0 P 260=18 W R 
1003=22 L T 721, 

8. (1880) 43 L T 608. 

9. (1907) 1 K B 567=76 L J K B 196=28 TLB 
226=51 B J 207=96 L T 488. 
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to be evidence against the defendant but 
not conclusive evidence : 

"A personought not to be held responsible ii^ 
trespass, unless he directly and immediately^ 
causes the imprisonment.” 

As already indicated, I prefer, to avoid: 
the language of causation. Finally,* 
refer to the earliest case of all. Bafae 
V. Verelst (10), both for its historical in^ 
terest and significant language. The 
plaiutiff had been arrested and impri- 
soned by Nawab Suzuddowla. Ue sued 
the President of the Council of the East 
India Company at Fort William. The- 
arrest and imprisonment were held tO' 
be the act of the defendant on the find- 
ing of the jury quoted at p. 1059 that 
"the Nawab is a mere machine — the 
instrument and engine of the defendant.”! 
It will be seen that, in each case where 
the Court has held a private individual 
responsible for an arrest by the police, 
the individual has either " given the 
plaintiff into custody”, directed the 
constable to arrest,” or “ signed thei 
charge sheet” with the knowledge that 
the plaintiff would not otherwise be' 
detained. 

The defendant’s letter of 16tb May 
1931 contained no direction to arrest.. 
Nor can it be said that Mr. Banerji was 
a mere “ machine”, " instrument” or 
"engine” of the defendant. This how- 
ever does not finally conclude the mat- 
ter ; it is still open to the plaintiff to! 
contend that since the letter disclosed 
criminal offences, the defendant should 
have anticipated arrest as a probable 
consequence. The question is whether! 
a private individual should, in such cir-j 
cumstances, be held responsible for the[ 
supervening arrest on the ground that a 
person must be taken to direct an act 
which is likely to follow from informa- 
tion given by him. In this connexion a 
passage in Oouri ProsadDey v. Chartered 
Bank of India, Australia and Ohing> (l), 
is of assistance to the plaintiff: 

"If Mt. Clark (the defendant) knew, or, under 
the ciicumstanoes ought to have known, that, 
the arrest would be the natural result of putting 
his signature to the letter, and as a direct con- 
sequence of his action the plaintiff was arrested, 
in my opinion, Mr. Clark caused the plaintiff to^ 
be arrested. ” 

Olerk & Lindsell on Torts, Edu. 8th 
p. 179, is still more appropriate : 

"If the arrest or other trespass is effected by 
a purely ministerial officer the defen- 

dant must clearly be answerable if he in fact 
authorisedjhe act in questi on. It is not niece s:- 
19. (i776) S Black W 106^ 
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fiary ibat hp should in terms have made a request 
or demand ; it is enough if he makes a charge on 
which it becomes the dpty of the constable to 
act/* 

This is getting very near this ease. 
The authority cited in support of the 
fihove proposition is Hopkins v. Crowe 
(2). I have carefully considered this 
case but am unable to see #hat it fully 
bears out the proposition quoted. I am 
far from saying that there may not be 
cases where the individual must be held 
liable on the basis that although he has 
not expressly directed the arrest, he has 
in fact made it impossible for the const- 
able to act otherwise. In such a case 
the constable becomes the ''instrument** 
and "engine** of the individual. But, in 
my opinion, the principle of construe, 
tive service or direction by estoppel 
should not be extended. If is the ser. 
vant of B and B gives certain instruc- 
tions to A which A may reasonably con- 
strue as instructions to assault C, B may 
not be entitled to deny that he directed 
the assault. But the question in these 
eases is whether A was at al) the ser- 
vant of B, 

Having regard to the finding, which I 
propose to give on the first question, it 
is not necessary (or me to consider the 
first point decided by Page, J., in Gonri 
Prosad Dey v. Chartered Bank oflndia^ 
Australia and China (l), viz,, that in 
India a private person responsible for 
an arrest cannot look for protection 
elsewhere than in S. 59, Criminal P. 0., 
but, as the matter has been discussed I 
take the liberty of expressing a doubt : 
see Gopal Naidu v. Emperor (ll) and 
Nagendra Nath v. Basanta Das (12). I 
quite appreciate that owing to the 
diSerenoe in the two systems of crimi- 
nal law it may be difficult or impossible 
to apply the English law in its entirety, 
but 1 am as yet not convinced that the 
onl]^ defence to civil trespass is to be 
found in any section of the 'Criminal 
-Procedure Code. 

Conclusions. 

Question 1. — Judged by the tests above 
indicated i find that on the facts of this 
case the arrest was not the act of the 
^efendtint. 

Question 2. — As I have already indi- 
■ca ted tb U ques tion was not, raised in the 
11. A I B 1923~^Mad 023 = 24 Cr L J 099 =: 46 
. Mad 606=:78 I 0 843 (FB). 

A I B lOSOGal 302^57 Gal 25=126 I G667. 
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pleadings and was not argued as an in- 
dependent point. 

Although n}ost of the cases of malici-, 
ous arrest arise out of civil process*!; 
have no doubt that in a proper case an 
arrest by the police for a crime pro- 
cured by the defendant maliciously, 
would afford a cause of action : see obser- 
vations in Gosden v. Elphick (3), Grinham 
V. Willey (5), and Nagendra Nath Bay 
V. Basanta Das Bairagga (12). The gist 
of such an action would be malice. In 
this connexion counsel for the plaintiff 
has laid stress on what he characterised, 
as the excessive language and exaggera- 
tion in the letter of 16bh May 1931. The 
letter is not entirely accurate, the 
language is not restrained. The best 
way to describe it is I think in terms 
suggested to me by Mr. Clough who 
called it "a plain unvarnished tale.*’ I 
should describe it as varnished, highly 
varnished, but not false or malicious in 
the sense that would found an action 
for malicious arrest. 

Questio7i 3. — Does not arise in view of 
the finding on question 1. I have already 
expressed my view as to the law. 

Question 4. — This again does not arise. 
Mr. Clough has relied upon a passage, in 
Halsbury’s Laws of England and upon 
Cahil V. Fitzgihhon (13) for the proposi- 
tion that, notwitstanding the plaintiff’s 
acquittal on the criminal charge, it is 
yet open to the defendant in a civil 
action for trespass to establish that the 
offence was in fact committed. It is to 
be remembered however that the case 
quoted was decided with reference to 
the English law, under which a defen- 
dant isi. protected if he establishes that 
a felony was committed and that he had 
reasonable ground for suspicion : see 
Gouri Prosad Dey v. Chartered Bank of 
India, Australia and China (l). 

Id my opinion however in this country, 
where, as in this case, the offence being 
compoundable, the prosecution does not 
proceed and the arrested person turns 
round and sues the individual who is 
responsible for his arrest in trespass, it 
would be open to the defendant to 
establish that the offences for which the 
plaintiff was arrested, bad in fact been 
"committed. I fully realise that this) 
places the civil Court in an invidious 
position and taking the* present case as 
an exa mple I fin d great difficulty • in 
"13. (L886) 16 Ir 871. 
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coming to a finding on the fourth ques- 
tion. As the evidence has been given 
and discussed, I think it only right that 
t should give my conclusion and it is 
that the criminal offence of house tresi 
•pass was not committed by the plaintiff. 
In view of my finding on the first ques- 
tion the suit is dismissed with eosts. 

K.s. Suit dismissed, 

A. I. R. 1933 Calcutta 715 

Rankin, C. J. and Pearson, J. 

Kaluram Marwari — Appellant. 

• V. 

Matilal — Respondent. 

Appeal No. 99 of 1932, Decided on 
Fcbniary 1933, from original order 
of Ameer Ali, J., D/- 25th July 1932. 

(a) Civil P. C. (1908), O. 21, R. 63— Appeal 
from original side from order in claim case 
does not lie — Appeal. 

Whether ail order on a claim case ia a judg- 
ment 01 - not the concluding words of O. 21, 
K. 03 prevent any appeal from being brought 
fron) ihc original side from such an order : 25 

Mad 555 and 39 Mad 1190, Jhst. \ Al H 1927 
Ranq 287, 7.V/. LV 715 0 2] 

(b) Civil P. C. (1908), O, 21, R. 6.^— Whe- 
ther order in claim case is judgment— Quaere 
—Letters Patent (1865), S. 15. 

Quaere, — Whether an order iu a claim case is 
a judgment within the meaning of b. 15, Letters 
Patent. |.P 716 0 1] 

S. N, Banerjec and S. C. Mitter — for 
Appellant. 

N, N. Sircar and N. C. Chatter jee — 
for Respondent. 

Banking C. J . — In my opinion this 
appeal fails. A certain firm, which I 
will call the Mamraj firm, is said to have 
been dissolved in 1928. but, at any rate, 
in 1930, a suit was brought against it. 
'The writ of summons was served by 
registered post, the postal package being 
refuse's. On 2nd March 1931 there was 
an ex parte decree for Rs. 4,500. On 
Oth April 1932, the defendants obtained 
at Asansol a decree against another firm 
called OurmukhraiBamgopal for a some- 
what larger sum of Rs. 5,432, On 12th 
April 1932 the plaintiff obtained, in the 
present suit, an interim injunction 
against the Mamraj defendants, restrain- 
ing them from realizing this decree of 
Asansol. On 14th April it is said that 
the interim injunction was served. On 
20th April the notice of motion was 
heard ex parte and the injunction was 
'Continued. On the same day, an order 
for attachment was made on the decree 
e.t Asansol, wherein the defendants in 
this snit were the decree- holders. On 


25th April the defendants are 'said fio 
have assigned to the present appellants 
all their interest under the decree. It 
is said that the attachment under the 
order of 20th April was not completed 
by notice to the Asansol Court until 26th 
April. • 

On 13th June summons was taken out 
by the appellants against the plaintiff in 
the present suit. That summons may 
be regarded in two ways. It may be 
regarded as an incompetent application 
by a third party^to set aside the order of 
attachment which was made against the 
judgment-debtors or it may be regarded 
as an application to the Court under 

0. 21, R. 58, Civil P. C., in the nature 
of a claim to the property which bad 
been attached. Mr. Banerjee, for the 
present appellants, does not seek to sup- 
port the application as one of the char, 
acter first mentioned and he disclaims 
any contention to the effect that he 
would have a right to' apply to set adde 
the attachment. He says — and we may 
take it — that his case is really a claim 
to property, which has been attached ; 
in other words, the application, which 
the learned Judge has dismissed, is an 
application under R. 58, 0.21. That 
being so, we have to consider the effect 
of R. 63, 0. 21. It says : 

Where an objection, is preferred, the party 
against whom an order is made may institute a 
suit to establiflh the right which he olaims to the 
property in dispute, but, subject to ths result of 
such suit, if any, the order shall be conclusive." 

Now, so far as I know, it baa always 
been considered by this Court that the; 
concluding words of that rule prevent 
any appeal from being brought from the 
original side from an order made in a 
claim case ; but Mr. Banerjee has 
directed our attention to the ciroum- 
'stances that there is some authority the 
other way. The first case is the case of 
Sabhapathi Chetti v. NarayanOfSami 
Chetti (l). But an examination of that 
case shows that the point upon what was 
then S. 283, Civil F. C., of 1882, was not 
laid before the Court at all. The Court 
dealt with and negatived two arguments 
-'-'-one an argument under Ss. 588 and 
591 of the Code of 1682 and another an 
argument to the effect that an order in 
a claim case was not a judgment within 
Art. 15, Letters Patent. That appears 
to me to be no authority. It is said 
however that in the case of 0, V. Fgww- 

1. (1901) 26 Mad 555=sll M L J 816. 
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gopal Mufiali v. 0. Venkatasubbiah 
Chetiy (2), a Division Bench, thinking 
that the Madras practice had been for a 
long time to entertain appeals from 
orders in claim oases, though recognizing 
the infirmities of the reasoning in Saba^ 
'pathis caf>o (l), held that an appeal under 
the Letters Patent vvas.not excluded 
by 0. 21, R. 63. So far as there was 
any reasoning in that case, it would seam 
that the reasoning was this: that S. 283, 
of the old Code was in the same position 
as S. 588. The reasoning seems to be 
that the principle generalia spicialibus 
non derogant was equally applicable to 
S. 283. That argument appears to me 
to be unacceptable. 

Assuming that the application to the 
learned Judge was an application autho- 
rized by R. 58, 0. 21, then R. 63 is a 
definite prohibition of appeals from 
orders made in cases coming under R. 58. 
That is a particular provision for a parti- 
cular class of cases and to read S. 15, 
LettersPatent, as permitting applications 
to be made under R. 58, but on different 
terms altogether from those prescribed 
with reference to those particular appli- 
cations is, to my mind, incorrect. We 
have also been referred to the case of 
Jamal Brothers^ Co , Lid, v. Chip Moh 
& Co. (3). In that case, it would appear 
that an application under B. 58 was 
dismissed on the ground that it had not 
been brought in time and it was held 
that in that case the order was not a 

judgment " within the meaning of 
Art. 15, Letters Patent. I desire to re- 
serve my opinion as to whether it can be 
contended that an order in a claim case 
is not a ** judgment " under the Letters 
Patent. It may be that something de- 
pends on what the order is : whether it 
is an order dismissing it without inquir- 
ing into the merits, whether it is an 
order allowing a claim or whether it is 
an erder dismissing a claim. Without 
in any way committing myself to the 
view thaf the order complained of here 
is not a ** judgment '' I am of opinion 
that no' appeal lies by reason of the 
terms of 0. 21, B. 63. 7be appeal there- 
fore touat be dismissed with costs. 

Pearson, J.—J agree. 

K.S. Appeal dismissed. 

% (1916) 89 Mad 1190=28 I 0 867. 

8. A I B 1927 Bang 287=104 1 G 880 = 6 Bang 
381. 
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Rankin, C J. and Pearson, J. 

Tahirud din Ahmad — Plaintiff — Appel- 
lant. * • 

V. 

Masihuddin Ahmad — Defendant -n* 
Respondent. 

Appeal No. 97 of 1932, Decided on 
21st February 1933, from original decree* 
of Lort-Williams, J., in Suit No. 25S of 
1931. 

(a) Makonedan Law — Wakf — Wakf for 
Biaiatenance of felttor's family is valid pro- 
vided tkere is ultimate gift of substantial 
portisn of it to charity. 

A valid wakf can be created for the nminten- 
anco and s^npport of tfao Rcltlor's family or des- 
cendants, provided (l) that there is an ultimate 
gift of the ^hole propeity to rbarity, ih.'it is to 
say, the ultiznatc beuefit is reserved for the poor 
or for any other teligious, or charitable 

piirpofes, and (2) that tho gift to charity is sub- 
stantial ; but, if there is no ultimate gift to 
charity or if there is surh a gift as is illusory, 
that is, it is sm.a11 in amount or is too rcmoic, thc- 
provision for the settlor’s family would be in- 
valid. IP 717 C 2] 

(b) Mahomedan Law — Wakf — Ultimate gift 
to charity must be implied from terms of 
document— 14/16tht of income for mainten- 
ance of family without mention of ultimate 
gift to charity on failure of descendants — 
Wakf is invalid-Muasalman Wakf Validat- 
ing Act (1913), S. 3. 

A deed of wakf provided that 14/lCtliR of the 
income of the property was to be utilised for 
xnAintonance of settlor's family, but there was no 
mention that it w as for charity on iailuro of 
heirs or descendants : 

Held ; that the ultimate gift must be implied 
from terms of the document ; that there was no 
ultimate gift to charity and that the wakf was- 
invalid ; A IJi 1930 All 837 and A I R 1932 Val 
93, Foil. LP 71S 0 1]. 

S, C, Boy and S. K, Basu — for Appel- 
lant. 

N. N. Bose and B. Duti — for Respon- 
dent. , 

Bankin, C. J, — In iny opinion, this 
appeal must be allowed. The question. 
IB whether the wakfnama, made by one 
Maniruddin, on 12th May 1890, created 
a valid wakf. Now, first of all, the 
wakif says that certain parcels of pro- 
party belong to him and that he hereby 
endows the said parcels of property, tlio* 
estimated aggregate value of which ia 
R8.15,G00, as wakf according to Mahome- 
dan law. He then prescribes that, as 
regards bis dwelling house, No. 15 
Masjidbarhi Street, it was to be used 
solely as a dwelling house-after his death 
by hie wife and his sons, etc., and for no- 
other purpose and that none of them 
would be at liberty to alienate it. Ho 
says that the wakf property is not to b& 



1933 Tahiruddin v. Masihuddin (RankiD, 0. J.) Calcutta 717 

available to himself and his heirs. He wakfnama creates a valid ' wakf. Mr. 


unrlertakes, durin;:* his lifetime, to devote 
and apply one anna of the income of the 
pjoperty, other than the dwelling house, 
to charitable purposes and he reserves 
J.5/ir)ths of the income for himself dur- 
ing his lifetime. Ho then declares that, 
after his death, his eldest bod, Masihud- 
<lin Ahmad, should ho mutawalli. He 
then describes the destination of the 
fund, namely, that after his death the 
mutawalli should apply rents and profits 
lirst in paying the ground rent, rates 
• 111(1 taxes, repairs and other necessary 
hosts of upkeep of the property dedicated 
including the dwelling house. Tho next 
thing is that the mutawalli is to pay 
one annH or 1/lCth portion of the re- 
oeipliS, that is.ofthoDet income monthly, 
to Mahomeclau poor in cash or in such 
other form as tho mutawalli should 
think proper. He then says that the 
riiutavvalli may deduct and retain an- 
other l/IGth part of the net income for 
hiakself. Then he says that he is to 
divide the balance every month among 
his heirs. The Glau30 goes oa to say : 

*1 (lecliire that after the de^th of any of my 
heirs, the heirs of tho deceased hoir shall bo 
entitled to participate in tho portion of the in- 
come, which such deesased hoic was entitled to, 
hut the hoir of an boir, if be or she bo not one 
of lUNT desceudauis, shall nob bn entitlol to 
participate in the said income nor have any 
intrrcsb in tho wakf estate, but tho whole income 
of tho Hhare of tho deceased hair will go to such 
of his or her h(3ir or hoirs as may happen to be a 
udscondaut or dc.<ccnd.iuts of mine." 

The remaining clauses of the wakf- 
naina throw no light ou the only ques- 
lion that arises in tliis appeal. Now, 
the question is whether the wakf is a 
valid wakf, in which case the plaintiff's 
remedy, if any, is of one character, or 
whether it is invalid, in which case the 
plaintiff’s right to partition cannot be 
resisted. It seems that tho plaintiff 
would be entitled to 2/5th8 share, the 
defendant, MasihudJin Ahmad, to 2/5th3 
share and their sister to I/5th share. 
Ijogically, it appears to me that the first 
'question is, whether this would be valid 
apart from the Mussalman Wakf Vali- 
dating Act of 1913, which has now been 
given retrospective effect. It is conceded 
by Mr. Boy for the appellant that this 
Act would apply in .the present case, 
if the oiroumstanoes are such as to ten- 
der it applicable. Logically speaking, 
the first question seems to me to be 
whether, apart from the Act of 191S,tha 


Bose for the respondent very fairly dis- 
claimed that contention. In my opinion, 
he very rightly disclaimed any such con- 
tention. The law, as I understand it, 
may be taken from the welLknown text- 
book of Sir Dinshih Mulls and is to th*e» 
following effect; That a valid wakf can 
be created even before the said Act for 
the maintenance and support of tbe{ 
settlor’s family or descendants, provided, 
(a) that there was an ultimate gift of 
the whole property to charity, that is 
to say the ultimate benefit is reserved 
for the poor or for any other religious, 
pious or charitable purpose: and (b) that 
the gift to charity was substantial, but 
if there was no ultimate gift to obarity; 
or if there was such a gift as was illu- 
sory, that is it was small in amount or 
was too remote, the provision for the 
settlor’s family was held to be invalid. 

It seems to me that we have first to 
come to the question 'whether there is 
an ultimate gift to charity ; and prior 
to the Mussalman Wakf Validating Act, 
ovem if there was an ultimate gift to 
charity, nevertheless, if it was indefi- 
nitely postponed until the failure of 
heirs or descendants of the wakif that 
was regarded as making the gift to cha- 
rity illusory. Coming then to the terms 
of the present wakfnama, it seems to 
me to be reasonably plain that, apart 
from the Act of 1913, as a wakf it is 
not valid. When we come to the Act 
of I9i3 wo find that provision is made 
that it shall be la\^ful for any person 
professing the Mnssalman faith to create 
a wakf for tho following, among other, 
purposes : for the maintenance and sup- 
port wholly or partially of his family, 
children or descendants, provided that 
the ultimate benefit is in such oases ex- 
pressly or impliedly reserved for the 
poor or for any other purpose recognized 
by Mussalman law as a religious, pious 
or charitable purpose of a permanent 
character. We need therefore under the 
Act consider no longer any difficulty 
about the indefinite postponemen't. The 
question is whether or not we have here 
a provision for the support of the .family 
with an nltimate benefit expressly or 
impliedly reserved for the poor or for 
any other religious or eharitable pur- 
pose. Now, in 01. 5, which I have al- 
ready recited, sifter tbegift of the income 
of 14/16ths of the net receipts, there are * 
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no words to Bay what is to be the des- 
tioation of the income upon the failure 
of heirs or descendants. 

In the same way, there are no words 
to say w'hat is to happen, after the 
failure of all heirs or descendants; to 
Ihe dwelling house. The learned Judge 
however from the circumstance 'that 
Cl. 1 says that the settlor is endowing 
the property as wakf, and from the cir- 
cumstance that l/16th of the not in. 
come of the property other than the 
dwelling house is to be paid from the 
date of the settlor's death for ever to 
the poor in cash or otherwise, has in- 
ferred a provision to the effect that the 
14/16ths share of the income shall, on 
the failure of the heirs or descendfints, 
be given to the poor. In my judgment, 
it is not possible to make any suah 
inference as a matter of construction of 
this clause. Our attention has been 
drawn to the circumstances that there 
was, at one time, some authority to the 
effect, that, from the mere word "wakf,” 
an intention of ultimate destination to 
the poor can be inferred. But that is, 
in my opinion, of no avail under the 
Act of 1913. Our attention has been 
drawn to a decision of the Allahabad 
High Court in the case of Irfan AH v. 
Official Receiver, Agra (l), and to a 
decision of this Court in MastidaKhatun 
v. Mahammad Ebrahim (2), in which 
cases it was held that the ultimate gift 
to religious purpose must be implied 
from the terms of the document, and is 
not to be implied from the mere fact 
that the testator was purporting to make 
a wakf. In my judgment these decisions 
are on that point correct and should be 
followed. 

In the result, I am not of opinion 
that it is possible to hold that the gift 
of 14/16ths of the income to the heirs 
or descendants is a gift which is subject, 
upcfnits failure, to be replaced %by an 
ultimate ^ift to the poor or for that 
matter to any other charitable object. 
That bemg so, it appears to me that,<»in 
this case, the settlor has made an in- 
valid attempt to make a wakf for the 
maintenance and support of bis heirs 
and descendants and that the wakf must 
Ibo declared to be invalid. In these cir- 
cumstances, we must make a preliminary 
deqree for partition ani^ we will declare 

1. a i R 1936'Ah 8'37=i30l C 6^1=52 AU 748. 

2. A I R 1932 Gal 03=138 I G 657=59 Cal 40^ 
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t7ie share of the plaintiff and the defen- 
dant ^fasihuddin Ahmad to be 2/5 tbs* 
each and of the sister l/5th. There 
will be no order as to costs in either 
Court. 

Pearson, J. — I agree. . 

K.S. Appeal allowed. 

^ A. I. R. 1933 Calcutta 718 

LORT-WlLLIAlkfS AND McNaIR. JJ. 
Shahebali and anothei — Appellant, 
v: 

Emperor — Opposite Party. 

Criminal Appeals Nos. 380 and 390 of 
1933, Decided on 21st July 1933. 

(a) Penal Code (I860}, Si. 368 and 109 — 
Trial of two perioni under S. 368 and 
S. 368/109 — No direction to jury ai to con- 
tradictory itatemenU of girl seduced — Cases 
of both not dealt with separately— Abettor 
not shown to have guilty mind — Convictions^ 
were set aside — Criminal P.C. (1898), S. 297. 

In a trial of two persons K and 8 under 8s. 3G6 
and 368/109, ibe Judge failed to direct the 
jury upon the contradictory statementsof the girl 
seduced made before the police and at the trial 
which wore so important to the accused, nor did 
ho make any attempt to deal with their c{iscs< 
separately, beyond a general direction, and bo 
misdirected the jury by telling them that by 
merely delivering the girl to K, 8 abottccl him 
without pointing out to them that it was ueces' 
sary to be satisfied that 5 had a guillyimind: 

Hild\ that the convictions and sentences im- 
posed upon lS and iC must be sot asido. 

[P 720 0 1) 

4i4>(b) Penal Code (1860), 'S. 366— "Se- 
duced to illicit intercourso" is not limited 
to inducing girl to surrender chastity for the 
first time — Proof of girl’s life pure from un- 
lawful sexual intercourse at the time of kid- 
napping is necessary — Mere fact of her pre- 
vious unlawful sexual intercourse is immate- 
rial as she may have resumed purity at the 
time. 

The expression “seduced to illicit intercourse" 
in S. 8GG is not intended to bo restricted to in- 
ducing a ^irl to surrender her chastity for the 
first time. It is used to indicate a distinction 
between “seduction" in the popular, usual or 
ordinary sense. “Seduced to illicit intercourse" 
means “induced to surrender or abandon a con- 
dition of purity from unlawful sexual inter- 
course." Therefore^ an accused cannot be con- 
victed of the offence under 8. 96G unless it is 
proved that the girl was leading a life pure from 
unlawful sexual intercourse at the time when 
the kidnapping took place. It is not necessary > 
to prove that the girl has never at any time sur- 
lepderod her condition of purity from unlawful 
sexual intercourse. She may have surrendered 
it in the past, and thereafter have resumed a life 
or purity. On the other hand if she is already 
leading a life of indulgence in unlawful sexual 
intercourse at the twe of the kidnapping, it 
cannot be said that she was kidnapped “ in order 
that she might be seduced to illicit intercourse’ ' 
within the meaning of the section. In such a 
case the accused could net have kidnapped her 
in order that she might be . led astray in con- 
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dnct, or drawn away from tho right course of 
action into a wrong one, because she w^s already 
astray, and was pursuing a wrong course at the 
time of the kidnapping: Case latv discussed, 

LP 7S21 C 2; P 722 C 1] 
*(c) Criminal P. C. (1898), S. 297~Offence 
under S. 366, Penal Code. 

• In a trial under S. 366 the direction to the jury 
that the fact of previous intimacy of the accused 
with tho girl is wholly immaterial, is misdirec- 
tion. [P 722 C 1] 

A. K, Fazlal Huq, Barendra Kumar 
Sarbadhikari, Subodh Chandra DutU 
J, P. Hitter and Monindra Nath Mu- 
kerjee--ioT Appellants. 

Khundkar and Jitendra Mohan Ba- 
•nerjec--lor the Crown. 

Lort-Williams, J, — The appellant Taki 
was convicted under S. 366, I. P. 0., ot 
kidnapping a minor girl named Puapalata 
ill order that she might be forced or sedu- 
ced to illicit intercourse, Kalan under 
S. 363 for wrongfully concealing or con- 
fining the girl and Sabbal under 
S. 368/109 for abetting him. 

The case for the prosecution was that 
on 10th February 1932, Taki came to 
Puspalata's house in the evening when 
her parents were away from home, and 
on the pretext of taking her to her 
mother; Matangini, who, he said, was 
ill, he induced her to accompany him. 
He put her into a motor car, and after 
going for some distance Sabbal and 
others got in. The girl grew suspicious, 
and was threatened by Taki with a 
knife. When they arrived at Shamna- 
gar, she was taken to a house where she 
was kept for a month, during which 
time Taki cohabited with her on many 
occasions by threatening her with a 
knife and by gagging her. Next she was 
taken to Titagarh whore she was kept 
for aljout 10 days and Tlaki cohabited 
with her as before. Next she was taken 
to Calcutta to Taki's sister and kept 
lacked up for about ten days. Mean- 
while her parents made inquiries and 
learnt from their younger children that 
Taki had taken Puapalata away. He was 
a neighbour and was on familiar terms 
with the family. Both the father Sudhir 
Biswas'and Puapalata are Indian Chris- 
tiana. Sudhir reported the matter to 
the police on iSth February, saying that 
the girl had gone away with Taki *'byer 
an illicit love.” Matangini questioned 
Taki and he promised to find the girl 
and restore her to her parents. After 
waiting a month without result Matan- 
gini filed a complaint before the Magis. 


trate on 14bh March saying that Taki had 
enticed the -girl away either to marry 
her or for some other immoral purpose 
and a case under Ss. 363 and 866 was 
started against him at Barrackpore. 

About 23rd April the girl was taken 
from Taki's sister's bouse to Howrali 
Station in a motor-car by Taki, Sabbal 
and others. She was dressed in pyjamas 
and a borkha. Sabbal took her by train 
to JauDpore Station and from there to 
Kalian’s house, where she was kept con- 
fined until 9th August. Kalian is related 
to Taki. The kotwali police were search- 
ing for another girl and came to Kalian’s 
house to make inquiries. At first Kalian 
denied that any girl was living in the 
house, but subsequently he produced 
Puapalata clothed in Mahomedan dress. 
She made a statement which was sent 
to the Noapara Police and by them to 
the Magistrate at Barrackpore. Subse- 
quently Taki, Sabbal and Kalian wer6^ 
committed to the Court of Session. 
Puapalata was taken home and was 
found to be pregnant. 

In her statement to the poIio8, which 
was made in Bengali and translated into 
Urdu by a^Bengali Babu, she said that 
there was ''asnai” between her and Taki 
for about a year, but her parents were 
not aware of it. After two months of the 
''asnai” Taki asked her to elope with 
him and said that he would keep her in 
comfort and marry her. About two 
months after the elopement he told her 
that her parents had instituted a case 
against them and that she -must go to 
Jaunpore or she would be detected by 
the police. She did not say anything 
about Taki having taken her away on tha 
pretext that her mother was ill, nor did 
she mention anything about being threa- 
tened with a knife or being locked up any- 
where. One of the witnesses from Jaun- 
pore stated that Taki said that he had 
married a second wife in Calcutta,*‘aDd 
that he had brought her to Jaunpore to 
live in Kalian's house. Another said 
that he use^ to see Puapalata on. the 
terrace, and in other parts of Kalian's 
house. She used to visit his house and 
other neighbours' houses. 

The defence was a simple denial. On 
behalf of Sabbal and Kalian it has bean 
urged that there was no evidence to 
show that either of them knew that the 
girl had been kidnapped, or that Kalian^ 
concealed her and that the Judge failed'' 
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to direct* jb^e jury adequately about the 
separate cases of these two accused. 
These criticisms are in my opinion justi- 
fied. There is no direct evidence on the 
points mentioned. The circumstantial 
evidence depends upon whether the 
^^irl's story about being threatened with 
a knife during the journey and about 
being concealed at Kalian's house can 
be relied upon. Her original statement 
to the police and the evidence of the 
witnesses from Jaunpore suggest that 
this part of her story at the trial was 
not true, and was invented, very natu- 
rally in order to assist her to regain the 
‘estimation of her parents and friends. 
Kalian’s first denial of her presence in his 
house is not surprising, confronted, as 
he was, suddenly, by police ofiioers and 
boiog taken unawares. The Judge fail-., 
ed altogether to direct the jury upon 
these points, which were so important 
to both Sabbal and Kalian, nor did he 
make any attempt to deal with their 
^ cases separately, beyond a general direo- 
! tion and he misdirected the jury by tol- 
' ling theiu that by merely delivering the 
girl to Kalian, Sabbal abetted him 
without pointing out to them that it 
was neoeseary to be satisfied that Sabbal 
had a guilty mind. In these eircum- 
atances the convictions and sentences 
imposed upon Sabbal and Kalian must 
be set aside and they must be acquitted. 

The main argument v^hich has been 
raised in favour of Taki is that illicit 
intercourse bad taken place for some 
time prior to the kidnapping, and that 
in such circumstances the girl cannot be 
said to have beon kidnapped in order 
that she might be seduced to illicit 
intercourse. In deciding this point the 
reported cases are not very helpful. 

B v. Moon (l) was a case under S. 17, 
Children's Act, 1908, which provides that 
if person haying the custody of a 
girl under sixteen causes or encourages 
her seductipn or prostitution, he is gnilty 
of a misdemeanour. It was decided by 
the Court of Criminal Appeal that the 
word "seduction" in that sjsotion means 
inducing a girl to surjender her chastity 
for the first time, "which is the usual 
and ordinary sense" of the word. If 
mere carnal knowledge was intended^ 
there was no object in using the words 

"seducttoD or prostitution:" 

(1910) 1 K B 819=T9 Ii J K B 605=74 
J P 231, 


“•To encourage the seduction of a girl means to 
encourage her to surrender her chastity for the 
first time.” 

On the othpr hand Channell, J., who 
tried the case, told the jury that though 
the popular sense of the word was as 
stated, he thought, though with con- • 
siderablo doubt, that in that section it 
was not intended to be so restricted, but 
applied to any fornication or continual 
connexion between unmarried persons. 
In Emperor v. Nga Ni Ta (2), Adam- 
son, J., coDsidored that : 

“it was a monstrous proposition, and one that 
would strike at the very roots of social and 
moral rectitude to hold that, because a man in* 
duced a girl, while in the custody of her parents, 
to surrender her chastity, he committed no fur- 
ther act of seducing to illicit intercourse, when 
he persuaded her to live with him in a condition 
of concubinage not sanctioned by marriage.” 

^ This statement however is not of much 
assistance, because it must be remem- 
bered that we are not here considering 
any question of social and moral recti- 
tude, but one of law. Nevertheless this 
view was followed in Emperor y, Pcssumal 
(3) where it was hold (one Judge being 
doubtful) that the word "seduction,” as 
used in S. 366, is not to be confined to 
the first connexion with an unmarried 
girl : 

“When a man has induced a girl, while in the 
custody of her parents, to surrender her chastity 
to him and thereafter induces her to leave iho 
protection of her parents and live with him in a 
condition of concubinage not smctioiied by law, 
he commits an offence under S. 366. Every time 
a woman surrenders herself to a lover, whether 
it is the first or the twentieth time, there is 
seduction.” 

This interpretation of "seduction ' 
would allow no special moaning to the 
word, but would treat it as equivalent 
simply to having or persuading to have 
sexual connexion; This view was again 
accepted in Emperor v. Premnarain (1) 
where it was held that previous inti- 
macy was wholly immaterial, and in 
Emperor v. Krishna Maharana (5), In 
Emperor v. Prafulla Kumar Basu (G) 
the accused had ravished a married minor 
girl in bis own house which he had 
persuaded her to visit at a time when 
B^e was living in the custody of her 

2. (1908) 10 Bur L B 196. 

3. AIR 1927 Sind 97=27 Cr L J 1292698 
1 0 188. 

AIR 1929 All 270=80 Ci L J 529=116 
I C 668. 

5. AIR 1929 Pat 661=1929 Or 0 379=31 Or L / 
306=9 Pat 047=121 1 0 477. 

6. AIR 1930 Cal 209=1930 Cr 0 209=31 Cr L J 
908=57 Oal 1074=126 1 0 656. 
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parents. Sabsequently be entiqed hpr 
away from her home by deceit and co- 
habited with her at various places. It 
was held that **seduction" in the section 
is not used in the narrow sense of in- 
ducing a girl to part with her virtue for 
the first time, but includes subsequent 
seduction fpr further acts of illioit inter- 
course. In Emperor v. Baijnath (7) it 
was held that the term ''seduction" can 
only properly be held applicable to the 
first act of illicit intercourse, unless 
there be proof of a return to chastity on 
(ho part of the girl meanwhile, or unless 
possibly there is an intention on the ac- 
Gused's part that the girl should be 
seduced by some difleront man ; 

“ Section 8GG cannot apply where the accused 
has been carrying on an intrigue with a girl 
under sixteen while in the custody of her guar- 
dian and goes away with her because obstacles 
are put in the way of the intrigue, even though 
he goes away with her with the intention of 
carrying on that intrigue,, that is to say, con- 
tinuing the illicit intercourse already .beguu. 
'Kidnapping a woman in order that she may 
bo seduced to illicit iutercourso is manifestly 
dilTerent from kidnapping a woman whom ho 
had already seduced to illicit interoourse ' 

It is clear therefore that two opposing 
views upon the point are disclosed in 
these and other decisions which have 
been collected at pp. 1865, 1866 and 1667 
of Gour’s Penal Law of India (Edn. 4), 
Vol. 2. Thus in Emperor v, Nga Nge (8) 
it was stated that : 

"the extra three years prescribed by S. 366 are 
most appropriate for the intention to bring fcrce 
or persuasion to bear on the girl after she has 
iMjoii removed from the shelter of her home .... 
t is contrary to the well-known rule of construc- 
tion of peual statutes to say that an intention to 
seduce to illicit intercourse can be presumed 
when the girl has already consented to illicit 
intercourse.” 

In (he first place it is necessary to 
observe that "seduced to illicit inter, 
course" may be, and probably is, intended 
to indicate something different from 
"seduction," otherwise the latter well- 
known word would have been used in the 
section. "Seduction" in the usual, ordi- 
nary or popular sense of the word, means 
inducing a girl to surrender her chastity 
for the first time: £ V. iff con (1). On the 
other hand "seduced to illioit inter- 
course" must be intended to mean some- 
thing more thau merely "persuaded" or 
"induced," otherwise one of the latter 
more general and more ordinary expres- 
“7. A I K 1932 All 409=1932 Or G 613=33 Or L J 
669=54 All 756=188 I 0 609. 
a. (1905) U B R 17=2 Or L J 476. 

1933 0/91 & 92 


sions would have been used . NTos.t-women, 
and even prostitutes, need or pretend to 
need to be persuaded or induced by one 
means or another to indulge in 'sesual 
intercourse, however often the inter- 
course takes place, and though* tbe^r 
companion is the same every time. • 
According to the Oxford Dictionary 
" seduce " is derived from the Latin 
word "seducere," meaning to lead aside 
or away. Thus (l)to persuade a servant 
to leave his service. This is the founda- 
tion of the Common law action for Peduc- 
tion, i. e. for seducing a virgin : (2) in a 
wider sense to lead (a person) astray in 
conduct, to draw (a person) away from 
the right course of action to or into a 
wrong one ; and (3) to induce (a woman) 
to surrender her chastity. Now said 
only of the man with whom the act of 
unchastity is committed (not e. g. of a 
pander). It is stated that (3) is now the 
prevailing sense and it is necessary 
therefore to ascertaid the meaning of 
" surrendering her chastity." According 
to the same authority "chastity" means 
(1) purity from unlawfnl sexual inter, 
course ; continence. Thus " the first 
degree of chastity is pure virginity, and 
the second " faithful matrimony." (2) 
Abstinence from all sexual intercourse ; 
virginity ; celibacy. " Chaste * means 
(l) pure from unlawful sexual inter- 
course ; continent, virtuous; (2) celibate, 
single. Thus it is clear that a wife may 
be chaste and may be seduced, that is to 
say, induced to surrender her chastity, 
by some man other than her husband. 
Therefore " seduced to illioit inter, 
course " in S. 366 cannot be intended to| 
be restricted to inducing a girl to sur-l 
render her chastity for the first time.l 
At first sight the expression appears to 
be tautological, but on further considera- 
tion it seems to have been used deliber- 
ately to indicate a distinction between 
" seduction " in the papular, usultk or 
ordinary s^nse, described in JB. v. Moon 
(l) and that which S.. 366 was intended 
to cover. " Illicit intercourse " sebrnsi 
to be intended to be synonymefus with, 

" unlawful sexual intercourse." It fol- 
lows from the definitions given that 
" seduced to illioit intercourse " moansl 
" induced to surrender or abandon a 
condition of purity from unlawful sexuall 
intercourse." 

Therefore an accused cannot be oon-i 
vioted of this offence unless it is proved) 
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that the girl was leading a life pure from 
unlawful sexual intercourse at the time 
when the kidnapping took place. This 
does not mean that it is necessary to 
prove that the girl has never at any 
time surrendered her condition of purity 
from unlawful sexual intercourse. She 
may have surrendered it in the past, and 
thereafter have resumed a life cf purity. 
On the other hand if she is already lead- 
ing a life of indulgence in unlawful 
sexual intercourse at the time of the kid- 
napping, it cannot he said with any 
reason or sense that she was kidnapped 
** in order that she might be seduced to 
illicit intercourse " within the meaning 
of the section. In such a case the ac- 
cused could not have kidnapped her in 
order that she might be led astray in 
conduct, or drawn away from the right 
course of action into a wrong one, be- 
cause she was already astray, and was 
pursuing a wrong course at the time of 
the kidnapping. The learned Judge 
therefore misdirected the jury on this 
jpoint, because be told them that the 
jfact of previous intimacy with the 
':^irl was wholly immaterial. It remains 
,!io be decided whether Puspalata was 
living a life of indulgence in unlawful 
sexual intercourse with Taki at the time 
when he kidnapped her. Two main 
points have been argued on behalf of 
the accused to show that she was. She 
told the police on 9th August that there 
was asnai " between her and Taki for 
about a year, and that after two months 
of the asnai Taki asked her to elope 
with him. 

It is argued that asnai " means illi. 
oit intercourse, but there is no direct 
evidence on the point. No one seems to 
have thought it necessary to ask any of 
the witnesses what the word meant, or 
the girl or the police what she or they 
meant when they used that expression 
or Wicether she used that word at ^all, or 
some Bengali equivalent. According to 
Shakespeare’s Hindusthani Dictionary 
(Ban. 4. 1849) "ashtia’' means an ac- 
quaintatfoe, lover, friend. " Asnai ” 
means friendship, acquaintance. ** Ash- 
nai Kama *' means to^^ associate, to be 
familiar, to unite.^ Ashnai lagna " 
means to become intimate, to be united 
in friendship. It is clear that the girl 
used it to describe her relationship with 
Taki not only during the two months or 
xnore which elapsed before the elope 


ment, but during the six months whic^ 
followed, and during the latter period 
there is no doubt that she was cohabit, 
ing with the iccused. It is a reasonable 
inference therefore that the girl used 
the word to describe in a modest way 
a relationship of illicit intercourse with 
Taki, which began two months at least 
before she left home. Moreover on 9th 
August she was found to be pregnant, 
and she stated that while at Calcutta^ 
her belly became larger. She said also 
that while she was at Calcutta she felt 
the foetus moving a little in her womb» 
and then, that she did not understand 
the question; also that at Calcutta her 
belly was not so high (apparently with 
reference to some measurement suggested 
to her). She gave birth to a child on 
20th October, that is to say about eight 
^months and 10 days after the date when 
she left home. She stayed a month at 
Bhamnagar, 10 days at Titagarh and 10 
days at Calcutta. If these dates may bo 
accepted as substantially accurate, th& 
enlargement of her abdomen must bav& 
begun one month and 10 to 20 days after 
she left borne. 

But according to Lyon’s Medical Juris- 
prudence for India by Waddell, Edn, 7,. 
at p. 277, up to the end of the third 
month no enlargement of the abdomen 
is perceptible. Quickening may be felt 
as early as the 12th week, but generally 
between the l4th and 24th week. The 
reasonable iuferences to be drawn from 
these facts are that Puspalata was preg- 
nant before she left home, and that illi- 
cit intercourse was going on between her 
and Taki immediately 'prior to the kid- 
napping, and probably had been going oit 
for sometime before that. Consequently 
it cannot be said that he kidnapped 
her, in order that she might be seduced 
to illicit intercourse, and bis conviction 
under S. 366 must be set aside, and he 
must be acquitted. 

McNair, /.-—I agree, for the reasons 
which have been given by my learned 
brother. 

B.K. AerMsed acquitted. 
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Lort-Williams and McNair, JJ. 

GarihullaShelh and Appellants, 

v. 

Emperoj — Opposite Party. 

Criminal Appeal No. 999 of 1932, de- 
cided on 16th June 1933. 
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Criminal P. C. (1898], S* 297 — Charge to 
jury — Judge should not lecture on abstract 
principles of low — His duty is to deal with 
specific pieces of evidence and tell the jury 
whether they should be considered or not and 
then apply the law to concrete instances — He 
should also explain those particular sections 
of Penal Code which apply to particular 
cases — He must also record his explanation of 
the law to thjp jury in sufficient detail. 

It is quite unnecessary for a Judge to explain 
to the jury, or to lecture the jury upon abstract 
principles of law or abstract theories of proof, 
riiij Judge’s duty is to apply these principles and 
t'moriQS to concrete instances which arise in 
trinls. Thus, instead of explaining to the jury 
1 ho theoretical principles of proof, it is his duty 
t(* deal with specific pieces of evidence, and facts 
; 4 i\cn iu evidence, and tell the jury whether or 
tiot they are evidence which the jury must con- 
Mdur in that particular case. Though the Judge 
]iuod not explain to the jury abstract principles 
oT law, he must explain those particular sections 
of the Penal Code which apply to the particular 
I .ISO which the jury are trying, and he ought to 
sot out in the copy of the charge which is sent up 
with the record, his explanation in sufficient de- 
l.iil to enable the High Court to ascertain whe- 
ther he has properly explained the law about the 
oHonccs, w'ith which the accused are charged, to 
Iho jury. [P 723 0 2] 

Fazhil Huq and Joges Chandra Sinha 
— for Appellants. 

Jitendra Mohan Danerjea — for the 
Crown. 

Judgment. — These appellants were 
charged with throe others under Ss. 148, 
324, 304, Part 2 (two counts), and S. 304, 
Part 2 read with 8. 149, I. P. 0., and 
tried by the Additional Sessions Judge 
of Mymensingh and a jury. GaribuDa 
was found guilty under 8s. 324 and 304, 
I’art 2, the latter for causing the death 
(^i two persons. They also found him 
jiuilty under 8. 148. The other six ap- 
pollanta wore found guilty under 8s. 148 
and 304, Part' 2, read with S. 149. The 
romaining accused were found not guilty. 
The learned Judge sentenced the appel- 
lants to various terms of imprisonment. 
Tiie trouble which occasioned this trial 
arose, as so often happens, over the pos- 
session of a particular piece of land 
claimed by opposite partiss. Both par- 
ties gave information about the fight and 
the only question which the jury had to 
decide was, who were the aggressors. 
This turned on the question of possta- 
»iou. According to the prosecution, their 
'V it nesses were engaged in transplanting 
piddy on the land when the opposite 
party came up and attacked them with 
daos, lathis, etc. The result was that 
two men died and’ofchers were seriously 
injured. Garibulla was the man who 


attacked one of the witnesses,' Fateh 
Ali, with a dao so that he seriously in- 
jured him, and Misrer Bap and Abdul 
Jabbar on the head with a plough so 
that they both died, the first soon after- 
wards and the second two months afterr 
wards in hospital. 

The learned advocate who appears fur 
the appellants has raised, various points 
of critioizm of the charge. Firstly, he 
says that the ^learned Judge has stated 
as follows : '‘Proved” defined and “rea- 
sonable doubt” -explained : 8. 3, Evi- 
dence Act. His argument is that the 
learned Judge ought to have stated in 
extenso what he said to the jury on these 
points. Immediately before this sen- 
tence the Judge has stated, that if a rea- 
sonable doubt remains in the minds of 
the jury, they are bound to give the ac- 
oused tbe^ benefit of the doubt. With 
regard to “proved,” I can never under, 
stand why it is thought necessary for 
the Judge to read out, or explain defini- 
tions of words used in the various Codes 
to the jury. It is quite unnecessary to 
explain to the jury, or to lecture the 
jury upon abstract principles of law or 
abstract theories of proof. Such matters 
are fit for law students and others who 
wish to make a study of the law. The 
Judge's duty is to apply these principles 
and theories to concrete instanees which 
arise in trials. Thus, instead of explain- 
ing to the jury the theoretic principles! 
of proof, it is his duty to deal with speci- 
fic pieces of evidence, and facts given in 
evidence, and tell the jury whether or 
not they are evidence which the juryj 
must consider in that particular case. 

To start off in a charge with a long 
disquisition on abstract principles is sure 
to confuse the jury. Moreover'if such a 
practise is encouraged, it leads learned 
Judges to rely upon such theoritical ex- 
planations of the law, and fail to Xive 
that guidance about concrete facts and 
instances in the trial, which it is so 
neoes^ry for them to give to the juryjf 
they are to be of any use to them* in 
arriving at their verdict. Obviously, 
though the Judge need not explain toj 
the jury abstract principles of law, he 
must explain those particular sections of 
the Indian Penal Code which apply to 
the particular ease which the jury are 
trying, and he ought to set out in tho| 
copy of the charge which is sent up with 
the record, his explanation in su^cient 
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detail to enable us to ascertain whether 
he has properly explained the law about 
the offences with which the accused are 
charged to the jury. It is not for us to 
say how this is to be done, and we can. 
«not fail to recognize the difficult pcsition 
in which the Judges in the moffusil are 
placed when they have to deliver their 
charge orally to the jury, possibly in the 
vernacular, and afterwards have to pre- 
pare in English what is supposed to be 
an exact reproduction of what they sail 
to the jury. The only remedy for this 
state of affairs will be when it becomes 
possible to employ shorthand writers in 
all the Oourts, who will be able to take 
down either in English or Bengali, or 
whatever the vernacular tongue may be, 
the exact words with which the Judge 
charges the jury. 

The other point raised by the learned 
advocate is that the law with regard to 
private defence of self or property has 
not been fully explained. We cannot 
agree with this oriticizm. The learned 
Judge has referred to this point at 
several places in his charge, and has ex- 
plained bow a party when attacked must 
defend himself, or when he is in posses- 
sion of the property and is attacked, may 
protect his own property. But that he 
must not inflict more harm than is 
necessary for the purpose of defending 
himself or his property, and that if he 
does exceed it he losas^ the benefit of 
this defence. This is a sufficient note 
of what the Judge said to the jury and 
we find no misdirection in this charge. 
Consequently this appeal must be dis- 
missed. 

Appellants 2 to 7 who are on bail must 
surrender to their bail and serve out the 
unexpired portion of the sentences im- 
posed upon them. 

E.s. Appeal dismissed, 

^ A. I. R. 1933, Calcutta 724 

liOKT- W illiams and M. 0. Ghose, JJ. 

Xusum Kumari Debi and another — 
Petitioners. * 

V. 

Hem Nalini Opposite Party. 

Criminal Bevn. Petn. No. 667 of 1933, 
Decided on 26th July 1933. 

Criminal P. C. (1898), S. 144 — Magistrate 
cannot make mandatory order directing 
party to do some act — He can only make res- 
trictvie order — Conviction for disobeying 
such order is unsustainable — Penal Code 
(1860). S. 188. 

• A Magistrate is only entitled under S. 144 to 


nuike a rostrictive order preventing the opposite 
party from doing an act, but it does not enable 
him to make a mandatory order directing the 
opposite p.arty fo do some act. Consequently that 
party is under no obligation to obey such "ian 
order and his conviction for disobeying such an 
order under S. 188, Penal Code, is unsustainahle. 

[P 725 Cl, 2] 

Saiindra Nath Mookerjee and Amiya 
Prosid Maitra — for Petitioners. 

Probodh Ghandra Chatter jee— ‘lot Op- 
posite Party. 

LorUWilliams,J , — In this case a Rule 
was issued calling upon the Chief Pre- 
sidency Magistrate and the opposite 
party to show cause why certain orders 
should nob be set aside. These orders 
ware made under S. 144, Criminal P. C,. 
and S. 183, I. P. G. 

It appears that petitioner 1 is the 
owner of premises Nos. 23-A and 23.13 
Maajid Bari Street, Calcutta, and the 
opposite party is the owner of 24/3, 
Masjidbari Sbreet. Between the pre- 
mises there was a passage. This origi- 
nally had been six feet wide. On about 
two feat of this the opposite party had 
built a wall; but she claimed that the 
whole six feet belonged to her. Peti- 
tioner 1 claimed that the balance of four 
feet odd belonged to her. She became 
apprehensive that the opposite party 
was making a hole in this^ wall, so that 
they could use this remaining part of 
the original passage claimed by her. 
Instead of waiting until any such hole 
was made and then asking the Court for 
an injunction, she was advised to build 
a wall of her own up against the wall 
built by the opposite party. In passing, 

1 ought to mention that the opposite 
party' claimed that they had always had 
a door in this wall and therefore bad a 
right to use the passage which, they said, 
belonged to them. When the opposite 
party saw the petitioners, workmen 
digging the foundations of her wall, they 
applied to the Magistrate and got an 
order under S. 144 which was made on 
4th May 1933, restraining her from pro. 
oeeding with the building of tho wall 
and ordering her to fill up the i excava- 
tion at her own cost. This order was 
made by Mr, Wajid Ali who was then 
acting for the Additional Chief Presi- 
dency Magistrate. But be reverted to 
his position as Third Presidency Magis- 
trate on 16tb May when Khan Bahadur 
A. Gaffur was appointed Additional 
Chief Presidency Magistrate. On l9tli 
May Khan Bahadur A. Gaffur took up 
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the case and ac^ked Mr, Wajid A5i 
to make an inspection which* he did. 
Subsequently, the present petitioner 
showed cause against the order, hut did 
not succeed in getting it set aside. As 
jiowever she failed to obey it, a sub. 
sequent order was made, giving the 
opposite party leave to fill up theexcava* 
tion at his own cost and that has been 
done. 

The points taken on behalf of the 
petitioners are : (l) that the Magistrate 
had no power to make the order. S* 18. 
Criminal P. 0., provides that the Local 
Government may appoint a sufficient 
number of persons as Presidency Magis. 
irate and one of them to be Chief Pre- 
sidency Ma:^istrate. Also that they 
may appoint any person to be an Addi- 
tional Chief Presidency Magistrate who 
shall have ail the powers of the Chief 
Pi esideucy Magistrate as the Local Qo- 
vernment may direct. 8. 144 of the 
Code provides that the powers under 
that section shall only l)e exercised by 
a District Magistrate, a Chief Presidency 
Magistrate, a Subdivisional Magistrate 
or any other Magistrate specially em< 
powered by the Local Oovernmont or the 
Chief Presidency Magistrate or the Dis- 
trict Magistrate to act under this section. 
Sub-S. 4 provides that any Magistrate 
may ^‘either on his own motion or on 
the application of any person aggrieved** 
rt-'seiud or alter any order made under 
this section by himself or any Magistrate 
Hubordinatotohim.or by his predecessor. 
in-ofUce. The contention is that, as Mr. 
Wtijid Ali had cea^^ed to be Additional 
Chief Presidency Magistrate on iGth 
May I9y3 he had no power to make 
what Jihe petitioners call the "final order** 
that is to say. the order made after 
hearing the present petitioner. In our 
opinion this contention is unsound. The 
order under the section was made on 
4tli May when Mr. Wajid Ali had power 
to make it. Under the procedure, an 
opportunity is given to the other side to 
apply to have the order set aside. If he 
succeeds, the Magistrate will set aside 
the order previously made undei^ the 
section. If he fails the original order 
stands. 

The second point is that the Magis- 
trate is only entitled to make a res- 
trictive order preventing the opposite 
party from doing an act. but that it 
does not enable him to make a manda^ 


tovy order directing the opposite party 
to do some act The original order ofi 
4th May directed the opposite party, 
who is the present petitioner 1 to fill 
up the excavation and as she failed to 
obey this part of the order, proceedings 
were started against her under 8. Ibd., 
I P. C. In our opinion, this part ol 
the order was beyond the Magistrate's 
powers being in effect mandatory. Con- 
seqnently. the present petitioners were 
under no obligation to obey it and the 
proceedings under S. 188, 1. P. C., must 
be set aside. The Buie is made absolute 
to this extent only. That part of the' 
order which restrained the petitioners 
from building a wall stands 

M 0. Ohoae, J. — I agree. 

E.S. Buie partly made absolute. 
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Mukerji, J. 

Sadananda Moral and others — Flain- 
tiffs-^Appellants. 

V. 

Heirs of Late Oovtnda Moral and 
othe rs — Defend ants — lies pond en t s . 

Appeal No. 1989 of 1930, Decided on 
6tb December 1932, from appellate de- 
oree of Addl. Dist. Judge, Khulna, D/- 
23rd January 1930 

Bengal Tenancy Act (8 of 1885), S. 29— 
Kabuliyat mentioning that tenant would be 
liable on cubteauent measurement of land 
to pay at highest rate prevailing for neigh- 
bounngilandi— Highest rate found to be Rs. 4 
per bigba— Con tract is hit by S. 29 — Contract 
to pay a different rent on measurement is 
without consideration and unenforceable. 

A kabuliyat ezscoted by a tenant of a sub- 
sisting tenancy mentioned, that the tenant was 
holding 40 bighas by guess at Bs. I-IO-O per 
bigha and that be was liable to pay on measure- 
ment of the land, at the highest rate prevailing 
for neighbouring lands. The lands were sub- 
seqnently meaeared and the highest rate was 
found to be Bs. 4 and rent was claimed for the 
ascertained area at Bs. 4 per bigha. 

Held: that the plaintiff was not entitled to 
recover as the contract was hit by 3. 29 becLiuse 
the increase in the rate was more than 2 ahnas 
in the rupee. 

Heli furtken that as the agreement to pay 
different rent when measurement would be made 
was not supported by consideration, could hot 
be enfor^d. LF 72G C 2] 

Nagendra Kumar Dutt — for Appel- 
lante. 

Judgment. — This appeal has ai'isen 
out of a suit for rent. The plaintiffs' 
case was that the defendants hold a 
jama of 40 bighas of land for a rental of 
Bs. Go, that in 1301 the defendants' 
predecessors had executed a kabuliyat* 
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in favour of the plaintiffs’ predecessors 
a^^reeing to pay for the lands of the ten- 
ancy at the highest rate of rent of 
neighbouring lands; and that the lands 
have now been found to consist of 48 
bighas* and the highest rate of rent of 
.neighbouring lands is Bs. 4. On such 
basis the claim was made. So far as 
the findings of fact are concerned there 
is no dispute now; the lands are roundly 
47 bighas in quantity, and the highesti 
rate is lls. 4 though the Commissioner 
reported that it was Bs. 3. Both the 
Courts below declined to apply either 
of these rates and were of opinion that 
the original rate of fie. 1-10.0 per bigha 
was the rate to be applied. In defer- 
ence to a plea of suspension of rent the 
trial Court dismissed the entire suit. 
The lower appellate Court held thfit 
deduction of rent for one bigha was to ' 
be allowed and not suspension of the 
entire rent. It gave the plaintiffs a de- 
cree for rent for 47 bighas at the afore- 
said rate. The plaintiffs have appealed. 
Both the Courts have held that the 
kabuliyat contravenes S. 29, Ben. Ten. 
Act. 

The terms of the kabuliyat, there- 
fore, have to be carefully examined* It 
states that the tenant was holding a 
jama of 40 bighas, by guess, at a rate 
of fie. 1-lO-Oper bigha, that is to say. for 
a rental of fis. 65, that he woull go on 
paying the said rental, but when the 
measurement would be next made and 
the quantity of lands would be ascer- 
tained the tenant would remain bound 
to pay rent at the highest rate paid by 
tenants of the same class holding neigh- 
bcuring lands. Two constructions are 
possible: 1st that if on measurement the 
tenant is found to cultivate lands outside 
the boundaries of the plots mentioned 
in the schedule the tenant would pay 
fis. 65 for the 40 bighas at the original 
rat^^f fio. 1-10-0 plus rent at the high- 
est neighbouring rate for the area found 
in exceset 2nd that on measurement the 
area being accurately determined, the 
total area would be charged with the 
highest neighbouring rate: see Sukumari 
Mitra v. Kinu Mandal (1). I think the 
former construction should be rejected 
and the latter accepted; the more 
so for the reason that the area of 40 
bighas had been put down expressly 
by guess. The question, therefore -is 
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Whether this contract by which the 
tenant agreed to pay for the total 
area at the highest neighbouring rate 
is a contraot'which offends against S. 29, 
Ben. Ten. Act. The answer must be 
in the negative if the contract in the 
abstract has to be considered, for there 
is no definite rate stated in the con- 
tract which would increase the rate in 
any case to more than 2 annas in the 
rupee. On the other hand the moment 
the plaintiffs seek to realise the rent 
either at fis. 3 or fis. 4 per bigha, the 
contract would be hit by the section 
and BO the plaintiff would not bo enl 
titled to recover on its basis. As in the 
present case the plaintiffs rely on the 
contract only and on nothing else, the 
claim must fail; because the plaintilTs^ 
cannot be heard to say "If I cannot get 
BO much, give me less." For it is onoj 
contract which must stand or fail as a 
whole. 

I also think the claim must fail for 
another reason. The land was being 
held from before and the tenancy was 
an existing one when the kabuliyat was 
executed. The contract to pay at the 
highest neighbouring rate was in my 
judgment void for consideration. It 
was nob a contract for assessment of 
land which the tenant might come to' 
poBsesB in future by encroachment orj 
otherwise. It was an agreement to payj 
a different rent when a measurement 
would be made. For this agreement 
there was no consideration. I agreej 
with the Munsif that for this reason the| 
agreement regarding payment at an on- 
hancad rate cannot be enforced. The! 
case would have been different if it was 
a new tenacy which was being created 
by the kabuliyat with a rent tentatively 
fixed pending a measurement to take 
place in future. The plaintiffs un- 
doubtedly have the right to proceed 
under the law if they desire to enhance 
the rate of rent but they cannot be per- 
mitted to rely on the kabuliyat for that 
purpose. The appeal therefore must be 
dismissed. 

K.s. Appeal dismissed. 


1. A 1 R 1927 Gal 921=106 10 606. 
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A. I. R. 1933 Calcutta 727 (1) / 

Guha, J. 

Forman Mandal and others — Defen- 
dants — Petitioners. 

Basanta Kumari Debya — Plaintifif— 
Opposite Party. 

Civil Buie No. 4 of 1933, Decided on 
f^Oth January 1933, from order of Diet. 
Judge, Jessore, D/. 22Qd September 1932. 

Civil P. C. (1908), O. 43, R. 1 (w) and 

0. 47, R. 7 — Order granting review can be 
appealed on only one or other of groundt 
specified in O. 47, R. 7. 

Order 43. R. 1 (w) is to be read subject to the 
])L-ovi.sion8 contained in 0. 17, R. 7. Hence an 
order granting a reviev? can be appealed from 
only on one or the other of the grounds speoified 
ill O. 47, R. 7; A I li 1921 Cal 66, Appr. 

[P 727 0 1] 

NaniBhusan Mukerji — for Petitioners. 

llemendra Chandra Sen — for Opposite 
Party. 

Judgment. — This rule is directed 
against an order passed by the learned 
District Judge of Jessore, setting aside 
an order passed by the learned Munsif, 
second Court at Jessore, granting an ap- 
plication for review of judgment. The 
Munsif had by his order dated 2nd July 
1932 granted an application for review 
of judgment; on appeal the order of the 
Munsif was reversed by the Court of ap- 
peal below. The trend of the recent 
decisions in this Court and as also of 
|tbo 80 of the other High Courts in India 
jis that the provisions of 0. 43, R. 1 (w), 
Civil P. C., are to be read subject to the 
'{irovisioDS contained in 0. 47, B 7, that 
an order granting a review could be ap- 
pealed from only on one or other of the 
grounds specified in 0. 47, R. 7; and it 
has expressly been laid down by this 
.Court "in the case ol Suria Narain v, 
\Kunja Behari (l), that although 0. 43, 
{R. 1 (w) allows an appeal against an 
order granting a review, that clause 
'must be read with R. 7, 0. 47 by which 
;the grounds on which an order granting 
ja review can be set aside on appeal are 
‘ limited. 1 find no reason to differ from 
the above view of the law applicable to 
the present case. It must accordingly 
be held that the Court of appeal below 
had no jurisdiction to set aside the 
order of the Munsif* granting the re- 
view. 

The Rule is made absolute, the order 
of the learned District Judge passed on 
appeal in this case is set aside, and the 

1. A I R 1921 Oaf 66=66 I 0 909. 
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order of the Munsif, dated ffnd'July 
1932, allowing the application for re- 
view, is restored, I make no order as to 
costs in this Rule. 

The records are to be returned as soon 
as possible. 

E.S. Buie made absolute. 

A. I, R. 1933 Calcutta 727 (2) 

Lobt-Wiluams, J. 

Corporation of Calcutta 

V 

22 . (7. Banerji — Defendant. 
Original Sait No. 720 of 1931, Decided 
on 8th Pebruary 1933. 

Calcutta High Court Original Side Rules, 
Cb 10, R. SS-^Tboygb R. 36 does notap' 
ply when requisition is properly made, it 
does apply when requisition is made impro- 
perly. 

Ones a suit baa been property placed in the 
Prospective List, E; 86 no longer applies; that is 
to say, if the suit was ready to be heard when 
the requisition • was made. But the rule applies 
to suits in which the requisition has been made 
improperly. Where a enit is not ready for 
hearing, it should not be placed in the Prospec- 
tive List, but li it is placed on requisition iu 
such list, it is improper and the suit is liable to 
be dismissed: AIR 1981 Cal 671, DiH. 

. [P 720 01, 2] 

A. K. Boy and N. 0. Chatierji — for 
the Corporation. 

B. 0. Gfcose—for Defendant. 

Judgment. — Rule 36, Ch. 10, of the 

Original Side Rules provides as follows; 

Suits and proceedings, which have not ap- 
peared in the Prospective List within six months 
from the date of institution, may be placed be- 
fore a Judge in Chambers, on notice to the par- 
ties or their attorneys, to be dismissed for do- 
default, unless good 'cause is shown to the con- 
trary, or he otherwise dealt with as the J udge 
may think proper. 

Formerly this was construed as 
meaning that, if a suit had not appear- 
ed in the Prospective List within six 
months from the date of institution, it 
might, subject to the discretion of the 
Judge in Chambers, be dismissed for de- 
fault. The result was that such a\uit 
was always thereafter in jeopardy, un- 
less the plaintiff prosecuted it expedi- 
tiously. . 

But in Haribux Shroff v. Dwijendra^ " 
mohan Ohosh (l)t the Chief Justice de- 
cided, and C, C. Gfaose, J., agreed, that 
this construction was, as they expressed 
it, “impossible,” and that the rule 
means that if “at the time when the 
suit is placed before the Judge iu Cham- 
bers” it is not in the Prospective List, 
and h as not previously appeared in the • 
1. A I R 1931 Gal 671=133 1 0 209=53 Cal 736. 
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Proapecuive it may be so dismissed. 
The result of this decision, if read 
literally, makes the rule praotioally use- 
less. Any plaintiff can avoid its provi- 
sions by the simple expedient of putting 
his case in the Prospective List, taking 
it out again, and then proceeding at bis 
leisure unhampered by any interference 
from the Court. B. 7 provides that his 
attorney may, by requisition in writing 
to the Registrar, have his suit entered 
in the Prospective List on the ground 
that it is ready to be heard. B. 8 pro- 
vides for its removal from the list.' 

Of course the defendant can take steps 
to expedite matters, but the existence 
of the rule is sufficient proof that such 
action cannot be relied upon. 

It is true that the same procedure 
was possible even under the previous in- 
terpretation of the rule, so long as the 
requisition was made within six months 
from the date of institution. But greater 
courage or less oonsoience would then 
have been required to state that the 
suit was ready to be heard , when, in 
fact, it was not. Since the judgment, 
to which I have referred, the decision 
to print a "Special List" of suits liable 
to be dismissed under B. 36 has been 
fallowed, with uncanny haste, and be- 
fore the necessary notices can be served, 
by requisitions to place such suits in 
the Prospective List. The coincidence 
is too striking to be natural, though it 
is difficult to say whether, or bow, pla- 
intiffs have become aware of the im- 
pending inquiry. The explanation given, 
that this spate of requisitions is due 
merely to apprehension that owing to a 
change in the personnel of the Court 
greater expedition will be required from 
attorneys, though gratifying, cannot be 
accepted as sufficient. 

This being the position I have to de- 
oideiwhether the Court is powerless to 
deSil with what seems to be an abuse of 
its process. ,|Iq my opinion, the judg- 
ment means that once a suit has been 
.^yoperly placed in the Prospect! ve List, ' 
R. 36 no longer applies; that is to say, 
if the suit was ready to bo heard when 
the requisition was made. But that the 
rule applies to suits in which the re- 
Iquisition has been made improperly. 

Applying this interpretation to the 
facts of this case, I dnd that the suit 
was instituted so far back as March 
1931. The written statement was filed 


in^May^ Nine months afterwards, dis- 
covery was asked for and ordered, andf 
plaintiff's affidavit was filed in May 
1932. Nothing Ifurther was done, and 
inspection has not yet commenced. But 
on 3rd January 1933 notice was issued 
by the Registrar that the suit would be 
placed on the "Special List" for the 
13th. This was served on the defen- 
dants’ attorney on *the 6tb, but before 
it could be served on the plaintiff’s at- 
torney he wrote asking that the suit 
should be placed in the Prospective List 

as the same is ready for hearing.’* 
Thereu|:^n the Registrar took the suit 
off the 'Special List" and put it in the 
Prospective List. The defendant then 
applied to the Court asking why the suit, 
about which he had received notice,, 
was not in the "Special List," and the 
Cdhrt ordered it to be restored. On 7th 
January the plaintiff’s attorney wrote 
to the defendants’ attorney asking for 
and offering inspection.,. 

' It is obvious that the suit was not 
ready forbearing on 6th January, when 
the requisition was made, and ought 
not to have been placed in the Prospec i 
tive List. Placing it in the list was a! 
mere subterfuge to enable the plaiatiff; 
to take advantage of the judgment to| 
which I have referred. 

In my opinion therefore the suit was 
properly placed in the "Special List," 
and, in view of the facts aready mbn- 
tinned, I think that it may, and ought 
to, be dismissed for default with costs,' 
and I so direct. 

K.S. Suit dismissed. 

. ^ A. I. R. 1933 Calcutta 728 

M!allik and Jack, JJ. 

Niharmala Ddi^e—Defendant— Appel-^ 
lant. 

v. 

. Sarojebundhu Bhattacharjya — Plain- 
tiff*-* Respondent. 

Appeal No. 1917 of 1930, Decided on 
28th February, 1933, against appellate- 
decree of Sub-Jiidge, Burdwan, D/- Slsh 
January 1930. 

^ Mortgage — Suit by mortgagee — Pur- 
chaser of part of equity of redemption not 
impleaded— Purchaser el mortgaged property 
in execution of mortgago*docree can bring a 
suit for possession and get decree subject to- 
right of redemption by the purchaser of 
equity of redemption. 

A purchaser of mortgaged property in execu- 
tion of mortgage decree can bring a suit /or' 
possession against the holder of the equity of 
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redomption, who has purchased a part of equiV 
of redemption from mortgagor and wh^ had bhen 
left out in the mortgage suit; aud a decree can 
be made in his favour subject to the defendant's 
right of redemption, if the mortgagee was not 
aware of the purchase of part of the equity of 
j-odemption by the defendant at the time of 
mortgage suit : Cas 0 law reviewed, 

[p 781 cn 

Bupendm Kumar Mitra and Sanat- 
kumar Chatter ji — for Appellant. 

Apoorbadhan Mukherji — for Beapon- 
dent. 

Mallik^ <7. — This appeal arises out of a 
suit for declaration of title to some lands 
•and for recovery of possession of the 
same The property originally belonged 
to one Kamaladdi Mandal and hie 
brothers. About 1888 oneof the brothers 
and the heirs of the other brothers mort- 
gaged the property to one Surjyakanta 
Bhattacharjya, the maternal grandfather 
of the piaintifFs. Surjyakanta, in Octo- 
ber 1888, executed a will, by which he 
devised his properties to his daughter 
Oopendrabala Debee and died. Gopendra. 
bala, in 1889, took probate of the will. 
In Juno 1891 the mortgagors executed 
an instalment mortgage bond in favour 
of Oopendrabala. In the year 1895 a 
rent suit was brought against the mort- 
gagors for the root of the lands, a decree 
was obtained and, when the property 
was put up to sale in execution of the 
decree, one Ahmaddi purchased one half 
share of the holding, thereby acquiring 
the right, title, and interest of themort- 
gagora of the property and becoming the' 
holder of the equity of redemption in 
respect of one-half share of the property. 
In the year 1901 the plaintiffs who, as 
I have said before, are the sons of 
Oopendrabala, the daughter of Surjya- 
kantcr, instituted a suit upon the mort- 
gage bond of 1891. In this suit however 
Ahmaddi was not impleaded as a party. 

The plaintiffs obtained a mortgage 
decree on 26th June 1902, and, in e^eoa- 
tion of that decree, they purchased the 
properties on ISth June 1904 and ob- 
tained symbolical possession. In 1902 
the landlord had obtained a rent decree 
against Ahmaddi and in execution of that 
decree the property was put up to sale 
and defendant 11 purchased the rights 
title and interest of Ahmaddi on 11th 
May 1903. Thereafter, on 15th February 
1916, the plaintifl's instituted a suit for 
possession of the property io question on 
the allegation that defendant 11 who 
had been in possession was resisting 


them from obtaining possessioq « thereof. 
The defence 'inter alia was that tbe> 
plaintiffs were not the heirs of Surjya- 
kanta, that the mortgsge was nof'a valid 
mortgage and that the plaintiffs could 
have DO relief against the contestiug 
defendant, namely, defendant 11, who> 
was the purchaser of the equity of 
redemption, the person whose interest- 
the defendant bad purchased not having 
been' impleaded in the mortgage suit. 
This defence was negatived by both the 
Oourts below ^and the Courts below have 
given a decree to the plaintiffs, subject 
to the contesting defend mt's right of 
redemption. Defendants 11/1 and 11/2, 
who are the heirs of the contesting 
defendant 11, have appealed to this 
Court. 

The facts relevant for the purpose of’ 
the present appeal that would emerge 
from what I have stated above are these: 
(1) the plaintiffs purchased the mort- 
gaged property on 15th June 1901 in 
execution of ..their mortgage decree dated 
26bh June 1902; (2) defendant 11 had 
purchased a portion of the interest of 
the mortgagors and thereby had become 
the owner of a part of the equity of 
redemption on 11th May 1903 ; and 
(3) the plaintiffs in their mortgage suit' 
had made the original mortgagors parties, 
but left out Ahmaddi who had acquired 
the right of redemption in respect of a 
part of the properties and whose right 
was subsequently purchased by defen- 
dant 11, The question is whether under 
these circumstances the plaintiffs' suit 
for possession against defendant 11 was 
maintainable or not. On behalf of the 
appellants who, as I have stated above, 
are the sons of the contesting defen- 
dant 11, the contention was that the 
suit could not be maintained, whereas 
on the side of the respondents it was 
urged that .it was maintainable. ^ 

Both parties have cited a number of 
decisions in respset of their respective 
contentfoDS, The principal deej^Wour. 
relied on by the appellants are : 

Ghunder Mondul v. Iswar Chunder Rai 
(1), Habibullah v. Jugdeo t^ingh (2), 
Aghore Nath Banner jee v. Deb Naram 
Quin (3), Krislitopada Roy v. Chat tan ya. 
Charan Mandal (l), llargu Lai Sivgh v. 

1. (1898J 4 0 W“N 45i 

2. (19\ 1) 6 0 L J aO. 

3. (1900) 11 C W N 314. 

4. AIR 1928 Gal 274=49 Cal 1048=60 I C 6Z0^ 
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^obind’Bai (5), Madan Lai v, Bhagwan 
iJas (6) and lastly Bijai Saran v Bage- 
shwari Prasad Bahadur Sahi (7), which 
is a decision of the Judicial Committee 
of the .Privy Council, while those on 
v/hich the respondents placed reliance 
'are Prolap Chandra v. Ishan Chandra 
(B), Jugdeo Singh v, Habibullah Khan 
(9). Qangadas Bhattar v. Jogendra Nath 
Mitter (10), Kalu Sharip v. Ahhoy 
Charan (ll), Bhagaban Chandra Tarak 
Chandra (12), Bhodai Shaik v. Lakshmu 
narayan Dull (13) and some decisions of 
the Bombay High Court. 

Mr. Kupendrakumar Mitra’s conten- 
tion was that there *was a divergence of 
opinion not only among the different 
High Courts in India, but also in the 
docisions of this Court, as to whether 
the purchaser at a mortgage sale can re- 
cover possession from the purchaser of 
the equity of redemption who was left 
out in the mortgage suit, but that diver- 
gence has now been set at rest by the 
Privy Council decision in Bijai Saran 
Sahibs case (7). In that case the plain- 
tiff who had purchased the right of re- 
demption in execution of his money de- 
cree, brought a suit for possession against 
the defendants to whom the properties 
had been mortgaged and who had also 
purchased the same subsequent to their 
mortgage, but subsequent also to the 
.plaintiff’s money decree against the de- 
fondants and attachment of the property 
in execution of that money decree. It 
was held that the sale to the defen- 
dants being invalid the defendants could 
not set up their mortgage as shields 
against the plaintiff's claim for posses- 
sion. It was urged on behalf of the 
appellants before us that this decision 
by necessary implication overruled the 
decision in the oaaeB ot Kalu Sharip (il), 
Bhagaban Chandra Kundu (12) and 
Bhodai Shaik (13). I am unable to agree 
with the learned advocate in this view of 
the matter. The case of Bijai Saran Sahi 
(7). in my opinion, is clearly diatinguish- 
'.abiafropi the present case, as also the 
oa^s which are said to have been over- 
s' (1897)19 All e4r=(i897) A W N' 164 (F'B). 
43. (1899>21 All 235 (F B). 

7. A 1 R 1929 P 0 288=120 1 0 650 (P 0). 

8. (1898) 4 0 W N 266. 

0. (l907) 16 C L J 612=12 OWN 107. 

10 (1907) 11 0 W N 403=6 0 L J 816. 

11. AIR 1921 Cal 167=62 I 0 446. . 

12. AIR 1927 Cal 259=100 I 0 420. 

%13. AIR 1928 Cal 116 = 107 TO 855 = 55 Cal 
602. 


ruled hy implication. In the case of 
Bijai Saran Sahi (7), there was nothing 
but the defendant's mortgage to be set 
up against the* plaintiff’s claim for pos- 
session — a mortgage which by itself 
gave to the defendants no right to pos- 
session — and therefore there was nothing 
valid in the eye of law to stand bet- 
ween the possession of the properties 
and the plaintiff who, as the purchaser 
of the equity of redemption, had stepped 
into the shoes of the owner thereof and 
was therefore as owner entitled to the 
possession of the same. In the present 
ease, as also in the case of Kalu Sharip 
(ll), Bhagaban Chandra Kundu (12) 
and Bhodai Shaik (L3), which are said 
to have been by necessary implication 
overruled, the mortgagee had not merely 
his mortgage to set up as a shield 
Igaiust the claim for possession of the 
holder of the right of redemption but a 
decree of the Court and purchase by 
himself of the property in execution of 
the decree — a decree which was not 
altogether void. The Privy Council case 
cannot therefore be said to be of any 
great assistance in the present matter. 

On the question whether the pur- 
chaser at a mortgage sale can success- 
fully claim for possession against the 
purchaser of the right of redemption, 
who bad not been made a party in the 
mortgage suit, and if he can on what 
conditions, there is divergence in the 
views of the Bombay, Allahabad and 
Madras High Courts and the earlier de- 
cisions of this Court also were anything 
but uniform. But the weight of autho- 
rity, at least in recent decisions of this 
Court, sqems to be decidedly in favour 
of the respondents. Apart from t'ne de- 
cision in Krishtopada Boy (4), the three 
decisions of this Court, viz Grish 
Ohunder Mondul (1), Hahibullah (2) and 
Aghore Nath Banerjee (3), are in favour 
of the appellants. But the correctness 
of the deoisiopa in Qrish Chunder Mon- 
dul (l) and Uabihullah (2) was doubted 
in the ease of Kalu Sharip (ll), and in 
the case of Aghore Nath Banerjee (3), 
the mortgagee at the time when the 
mortgage suit was instituted was aware 
of the purchase of the equity of redemp- 
tion. As regards the case of Krishtopada 
Boy (4), it is no doubt true that Wal- 
msley, J., made one or two observations 
to indicate that the view taken by the 
Allahabad High Court in Eargu Lai 
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Singh (5) and Madan Lai (6) — aw view, in 
support of the appellants’ contention — 
was the correct view to take. But 
Snbrawardy, J., followed the decision in 
Aghofe Nath Banerjee (3) on the ground 
4;hat as in the said case of Aghore Nath 
Banerjee (3), there was in the case be- 
fore him the fact that the mortgagee 
was aware of the purchase of the equity 
of redemption. The more recent deci- 
sions of this Court, among which 1 
may mention the oases of Ealu Sharip 
(l), Bhagaban Chandra Kundu (12) and 
Bhodai Shaik (13), are clear authorities 
In support of the respondents' conten- 
tion that a mortgagee can bring a suit 
for possession against the holder of the 
'equity of redemption who had been left 
out in the mortgage suit and a decree 
can be made in his favour as has been 
|done in the present ease subject to the 
defendant's right of redemption, a right 
which the decree in the present case has 
allowed him to exercise. ^ 

Apart from the decisions in Grish 
Chunder Mondul (l) and Habibullah (2), 
the correctness of which was doubted in 
Kalu Sharip (11), the appellants have 
cited as observed before, two other eases, 
Aghore Nath Banerjee (3) and Krishto- 
pada Boy (4), which in its turn was 
based on Aghore Nath's case (3), in their 
favour. In both of these oases the mort- 
gagees were found to have knowledge of 
the purchase of the right of redemption 
and in spite of that knowledge they had 
left out the purchasers in their mort- 
gage suits. But there is nothing in the 
present case to show that the plaintiffs 
were aware of the purchase by Ahmaddi 
of a part of the equity of redemption. 
Prorn .this point of view the cases of 
Aghore Nath Banerjee (3) and Knshto^ 
pada Boy (4), which practically are the 
only decisions of this Court in favour of 
the appellants, can be distinguished 
from the fact of the present case. 

There is another point of view from 
which the case may be considered. If 
the defendant purchaser had not been 
left out in the mortgage suit he could 
retain possession only on redeeming and 
not on anything else. This right of his 
has in no way been denied to him by 
the decree made in the present case. By 
<the decree that has been made the de- 
fendant has not been prejudiced in any 
way. On the other hand, the decree has 
avoided multiplicity of suits and haiS 


done complete justice as bet'V^een the 
parties. From no point of view the de- 
cree of the lower appellate Court can, 
in my judgment, be successfully assail- 
ed. The appeal in my opinion must 
therefore fail and Is accordingly dismis- 
sed with costs. 

Jack, J. — I agree. 

K.S. Appeal dismissed. 
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GT70A and Babtl&y, JJ. 

Two Pleaders^ In the matter of. 

Civil Buie Ne. 666 ot 1923, Decided 
on 20th July 1838, from decision of Dist. 
Judge, Sylhefe. 

Legal PvacUtleners Act (1879), S. 12 — 
‘‘Defect of character “ includes alio such 
defect in pleader*« character which renders 
him unlit to he member of his profession — 
Conviction for offences committed in con- 
nexion with civil disobedience movement 
iovelves serious delect of cbaracter and 
action can ha takan ujider S. 12. 

The expression “defect ot character" as used in 
S. 12 mast be taken to include not only moral 
turpitude, but also such defect in the character 
of a pleader which renders him unfit to be a 
member of the honourable profession to which he 
belongs. IP 782 C 1] 

The pleaders were connected with the Civil 
Disobedience movement, and were convicted in 
1930; they were convicted again in 1932, for 
offences committed as members of a procession 
organised in connexion with the civil disobo- 
dienca movement. 

Held : that the offences for which they were 
convicted involved serious defect of character, 
seeing that they were directed against obedience 
to law, which it was the duty of the Courts and 
of the members of the legal profession to enforce 
and maintain, and that action could be taken 
under g. 12 : AIB 1924 Mad 479 (frVi), He/. 

LP 732 C 2] 

Sarat Chandra Basak — for Petitioner. 

Judgments — In this ease a rule was 
issued by this Oourt on two pleaders 
practising in the District Judge’s Court 
at Sylhet, to show cause why they should 
not be suspended or dismissed on the 
ground (aznong others) that they^ had 
been oonviited of offences under Ss. 145 
and 151, I. P. C., as also under S. 3, 
Ordinance 6 of 1930, and that the offences 
of which they were convicted. 
defect of character whioh unfits them to 
be pleaders. The rule was issued in 
virtue of the powers vested in this Court 
by S. 12, Legal Practitioners Act 18 of 
1879. The pleaders concerned have not 
thought it fit to appear before this Court, 
in showing cause, but have sent state- 
ments by way of explanation in writing.. 
The gist of the statements so submitted 
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is that the offences for which they were 
convicted do not imply any defect of 
character, inasmuch as they do not in* 
volve f£ny moral turpitude. The pleaders 
have further stated that they have 
already been sufBciently punished in 
^nore ways than one, and that no further 
action was called for. 

It appears from the materials before 
us that the pleaders were oonvioted for 
the offence of joining or continuing in 
an unlawful assembly, knowing that it 
had bten commanded to disperse, and of 
knowingly joining or continuing in an 
unlawful assembly of five or more per- 
sons, after it had been commanded to 
disperse. They were members of a pro- 
cessicn in connexion with what is known 
as the Civil Disobedience Movement, and 
were convicted as such, for the offences 
mentioned above on 6th February 1932; 
the conviction was affirmed by this Court 
on 10th February 1933. It further ap- 
pears that the pleaders were previously 
convicted in the year 1930. under S. 3, 
Ordinance 6 of that year, which provided 
for punishment of a person who by words, 
either spoken or written, or by signs or 
by visible representations, or otherwise 
instigated expressly or by implication, 
any person or class of persons, not to 
pay or to defer payment of any notified 
liability and of a person who did any 
act with intent or knowing it to be likely 
thati any words, signs or visible repre- 
sentations containing such instigation 
shall thereby be communicated directly 
or indirectly to any person or class of 
persons in a notified area, in any manner 
whatsoever. On these materials, regard 
being had to the nature of the offences 
for which the pleaders were convicted, 
jthere can be no doubt that the provision 
contained in B. 12, Legal Praotitioners 
Act, is applicable, inasmueb as the ex- 
presgiion ''defect of character” as used 
inlihe S. 12 must, in our judgment, be 
taken to ijiciude not only moral turpi- 

K ), but Abo such defect in the char- 
r ojf a pleader, which renders him 
unlit to be a member of the honourable 
profession to which he belongs. 

In the case before os the pleaders were 
connected with the Oivil Disobedience 
Movement, and were convicted in 1930, 
under the Ordinance for an offence the 
nature of which has been specified above; 
the offences for which they were con- 
victed again in 1932 were committed as 


member/} of a procession organized m 
connexion with the Civil Disobedience 
Movement. The pleaders were, it ap- 
pears, Bupportifig an organized resistance 
to the discharge of liability under the 
law, and had wilfully broken the law as 
members of a procession which was com- 
manded to disperse by competent autho- 
rities. In view of all this, the pleaders 
in the case before us, have deliberately 
placed themselves in such a position as 
made themselves amennble to the disci, 
plinary jurisdiction of this Court. The 
offences for which they were convicted, 
as indicated already, involved serious 
defect of character, seeing that the^ 
were directed against obedience to law, 
which it is the duty of the Courts and 
of the members of the legal profeisiou 
t^o enforce and maintain. There has been 
repetition of the offences on the part of 
the pleaders, involving open and deli- 
berate defiance of law; and there is no 
expr^bsion of regret for their past be- 
haviour. As was observed by Coutts- 
Trotter, J., In the matter of First Grade 
Pleader (l) : 

“while Courts will not interfere with, or have re- 
gard to any man *8 political opinions, or opinions 
on public questions, it is impossible to allow :v 
person who proclaims or practises what is called 
the doctrine of civil disobedience, to ask to be a 
part of the machinery of the Courts which exists 
for the very purpose of the thwarting of civil 
disobedience.'* 

On the facts and in the oircumstanceB 
of the case before us we have no hesita- 
tion in making the rule absolute. The 
pleaders Messrs. Babus S and 0, are 
suspended from practising as pleaders 
for the period of six months from 1st 
August next. The order of suspension is 
to be cotpmunicated to the District Judge 
of Sylhet as soon as practicable. ' 

jK.S._ _ P' ale made absolute. 

“i. AIR 1924 Mad 479 (P B). 

A. I. R. 1933 Calcutta 732 

OUHA, J. 

Chuni LaJ’^^Fetitioner. 

T. 

Corporation of Calcutta — Opposite 
Party, 

Criminal Bevn.Feto. No. 1235 of 1932,. 
Deoided on 14th February 1933. 

(a) Calctttia Municipal Act (3 of 1923), 
S. 386 (1) (a) and Sch. 19 (7)— “ Grain " does 
not include dal — Obiter, 

Dal is not grain within the meaning 
of Sch. 19 (7) referred to in S, 386 (1) (a), Cal- 
cutta Municipal Act. IP 738 C 21 
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(b) Interpretation of Statute!— Epactmfnt 
specially criminal one, ought not to be con- 
strued so as to give it retrospective effect 
unless such intention is clear from language 
uled. 

Ad onactment ought not to be construed so as' 
•to give it a retrospective ope cat on, especially 
in the case of a criminal matter, unless the lan- 
guage used indicates such intention in the legis- 
lature. LP 79A 0 1] 

(c) Calcutta Municipal Act (3 of 1923), 
Ss. 386 and 387 — Power ie given to corpora- 
tion to prohibit business which is dangerous 
to health or likely to creata nuisance, even 
though such business has been established 
before order declaring tucb business as of- 
jfensive trade. 

The reasonable construction to be put upon 
S. 36G, Calcutta Municipal Act, is that power 
was given to the Calcutta Corporation in the in- 
terest of public health to prohibit the carrying 
on of a business which was, in the opinion of. 
the Corporation dangerous to health or likely to 
create nuisance, even though the business might 
have been established before the intention, that 
no person shall use any permises for any of the 
purposes uientioued in S. SSG, was expressed, 
and before the intention was declared by the 
publication of the declaration in the " Calcutta 
^.iazettce ” : Butchers' Hide, Skin and Wool 
<Jo., Ltd. V. Seacome, (1918) 2KB 401, Dist, 

tP 734 0 1, 9] 

Bipinchandra Mallih and Kushipra- 
sanna Chatterji — for Petitioner. 

Pashupati Ghosh — for Opposite Party. 

Order, — The petitioner in this case is 
the proprietor of an electric mill, by 
which dal is manufactured at premises 
No. 3, Sonar Gouranga Temple Lane, in 
Calcutta. The Corporation of Calcutta, 
iii appears, by a declaration duly made 
and published in the Local Gazette In 
the year 1925, notified that no person 
shall, in the area in which the above 
premises were situatOi use any premises 
for dal grinding business, carried on by 
electric, steam or other mechanical 
power (other than hand power), and a 
prosecution was started against the peti- 
tioner under S, 488 (2) read with 
8. 387 (5), Calcutta Municipal Act, for 
continually working the dal-miU by 
electricity, in contravention of the de- 
claration published in the Gazette npder 
S. 387. The defence of the petitioner 
was that 8. 387 was not applicable 
without reference to S. 386 (Ij (a), in 
view of the position that dal is not 
grain according to the interpretation 
put upon the word by this Court, that 
the petitioner’s business was neither 
dangerous to public life, health nor pro- 
perty, n'sr did it create any nuisance as 
mentioned in 3. 386 (l) (b) ; and further, 
that the declaration by the Corporation 


of Calcutta, published in the Gazette in 
the year 1925. could not affect the peti- 
tioner's business in question, as . it had 
been established long before the^pnbli- 
catioo of that declaration. i 

It may be mentioned at the outset 
that it is not necessary for the purpose* 
of this case to consider whether dal was 
grain within the meaning of Sch. 19 (7) 
refer^ to in S. 386 (1) (a), Calcutta 
Municipal Aot^^ and the interpretation 
that the, word * grain " does not include 
dal may be aooapted as correct. 

The Municipal Magistrate by whom 
the case against the petitioner was tried 
has come to the finding on evidence be- 
fore him, to which reference has been 
made in his judgment, that dal dust was 
offensive and injurious to health, and 
that the dal-grindin^business, in regard 
to which the petitioner was prosecuted, 
“ gave rise to volumes of dal- dust " 
causing nuisance. The finding so ar- 
rived at by the Magistrate has to be ac- 
cepted for the purpose of the case be- 
fore this Court now. It is clear there, 
fore that prosecution of the petitioner 
by the Calcutta Corporation under 
S. 367 (5) was justified in view of Gl. (b), 
8. 386 (1), Calcutta Municipal Act, ir- 
respective of Cl. (a) and Boh. 19, men- 
tioned in that claote if it were nob 
otherwise *in valid. The question for 
consideration then is whether the de- 
claration by the Calcutta Corporation, to 
which reference has been made above, 
could affect the businesB which was ad- 
mittedly established and was being car- 
ried on from before the declaration. 
Belianoe has been placed by the learned 
advocate for the petitioner on the case of 
Butohtrs^ Hide, Skin and Wool Co, Ltd, 
V. Seacome (1), in support of the pro- 
position that where a business was es. 
tablisb^ before the coming into opera- 
tion of the order declaring it to i>e an 
offensive trade, it was not an offenoe to 
carry on tbe business. The decision of 
the case referred to above depended up- 
on tbe Interpretation of 8. 112, 

Health Act 1875, (38 and'39 Vibt., c.^BSj 

which runs as follows : 

** Any person who, after this Act, ^establishes 
within the district of an urban authority, with- 
out their consent In writing, any offensive trade 
of blood-boiler, or bone-boiler or fell-monger, or 
soap-boiler or tallow-melter, or tripe-boiler or 
any other noxious or offensive trade, business oi 
17(1913) 2KB 401=82 L J K B 726=108 L T 
969=77 J P 219=29 T L R 416=23 Cox 0 0 
400=11 L J B 572. 
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xiiauufaotu.re, shall be liable to a penalty not ex- 
ceuding in respect of the establishment 
thereof, and any person carrying • n a business 
HO established shall be liable to a penalty not ex- 
ceeding <0s., for every day on whioh the offence 
is coutinved whether there has or has not been 
any conviction in respect of the establishment 
th&reof." 

This provision contained in the Pub- 
lic Health Act quoted above was subse- 
quently amended in 1907, by 8, 51 of 
7, Edw. 7, by the substitution of the 
words : 

** Any other trade, business or manufacture 
which the local authority declare by order con** 
firmed by the Local Government Board and 
published in such manner as the Board direct, to 
be an offensive trade," 

for the words : 

any other noxious or offensive trade, business 
or rnaiiiifacture.’* 

As observed by Bidley, J., the ques-. 
tiou whioh had to tib determined in the 
case was whether the appellants com- 
mitted an offence in carrying on the 
business after the making and confirma- 
tion of the order declaring the trade to 
be an offensive trade. Had they car- 
ried on a business so established within 
the meaning of S. 112, Fnblio Health 
Act, 1875? In the opinion of the learned 
Judge (with whioh Fickford and 
Avory, JJ., concurred), S, ll2, as amen- 
ded, meant that the offence of establish- 
ing the offensive business was only com- 
mitted where business had, at the time 
of establishment, already l^en declared 
by order to be an offensive trade and 
that a person who was prosecuted for 
carrying on an offensive business must 
be found to be carrying on the business 
** so established,'* that is to say, estab. 
lished after the order declaring it to be 
an offensive trade. The interpretation 
therefore turned upon the expression 
“ so established ’* used in S. 112, Public 
Health Act. The provisions contained 
in Ss. 386 and 387, Calcutta Municipal 
Act, hjiye to be construed according to 
the ordinary rules of construction, na- 
tural meaning and full effect being given 
to all the words used in the sections, 
T^ji^q can be no doubt that an enaot- 
meht ought not to be construed so as to 
'give it a retrospective operation, espe- 
cially in the case of a criminal matter, 
unless the language used indicated such 
intention in the legislature. The rea- 
sonable construction to be put upon the 
provisions contained in tbo Calcutta 
Municipal Act, to which reference has 
Been made above, is that power was 


giV,en tOpthe Calcutta Corporation in the 
interest of public health, to prohibit thej' 
carrying on a business which was, in the 
opinion of the Corporation, dangerous 
to health or likely to create nuisance, 
even though the business might have 
been established before the intention, 
that no person shall use any premises 
for any of the purposes mentioned in 
Bit 386, Calcutta Municipal Act, was ex 
pressed and before the intention was de- 
dared by the publication of the de- 
claration in the Calcutta Gazette.’ 

It may be noticed that any other con-* 
struction of the provisions contained in 
Ss. S86 and 367 would frustrate the pri- 
mary intention of the legislature in the 
matter of empowering the Gorporatinn 
to ^ adopt measures necessary for the 
public health and in order to prevent 
nuisance, which, to my mind, has been 
clearly expressed. The words used in 
S. 386, Calcutta Municipal Act,'* no per- 
son shall use or permit to be used, etc,,’' 
and the corresponding words in 8. 387 
of the Act, that the Corporation may 
give public notice of their intention to 
declare that, in any area specified in the 
notice, no person shall use any premises 
for any of the purposes referred to in 
S. 386, Bub-S.(l}, prescribe no limitation 
whatsoever as contained in 8. 112, Pub- 
lic Health Act, 1875, on which the de- 
cision in Butchers' Hide, Skin and Wool 
Co., Ltd. V. Seacome (l), to whioh re- 
ference has been made above, is based 
in view of (he words " so established ’* 
as used in that section and as mentioned 
already, upon whioh the learned Judges 
deciding the case laid stress, in coming 
to the conclusion that the provision of 
law as contained in 8. 112, Public 
Health Act, could not apply to a busi. 
ness established before the coming into 
operation of the order declaring it to be 
offensive trade. The offensive business 
or trade is subject, of course, to the 
general law of the land as to nuisance; 
but that is no reason why the Corpora- 
tion should be debarred from taking ac- 
tion under S. 367, Calcutta Municipal 
Act, in the matter of an offensive busi- 
ness, and perpetuate a state of things 
that was injuiioufl to public health. In 
a case like the present individuals affec. 
ted by the injurious business might 
have the right to have recourse to the 
general law of nuisance, but the Corpor- 
ation had, under the provisions coni- 
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tained in S. 387, the undoubted {ight to 
proceed in the manner they have done, 
quite irrespective of the fact that the 
biisiness in question was established 
long before the declaration by the Cor. 
poration was made under that section. 

In the above view of the case, the 
conviction of the petitioner under 
8. 387 (5), Calcutta Munioipal Act, and 
the sentence passed on him must be up- 
held. The decision of the learned Muni- 
cipal Magistrate is afifirmed, and this 
rule is discharged. 

K.s. Rule discharged. 

A. I. R, 1933 Calcutta 73S 

Rankin, C. J. And Costello, J. 

K. C. Dhar — Appellant. 

V. 

Ahmad Bux — Respondent. 

Appeal No. 34 of 1932, Decided on 
lOtli February 1933, from judgment of 
Ameer Ali, J., D/- 18th February 1932. 

(a) Carriera Act (1865), S. 2 — Licensee 
under obligation to carry goods of all per* 
sons who reqeiro bis services is common 
carrier. 

Where a licensee under a license issued to him 
is under an obligation to carry the goods of all 
persons who required his services and that is his 
vocation he is a common carrier. [P 787 0 1] 

(b) Carriers Act (1865), S. 2 — Common 
carrier by merely making special stipule* 
tion does not indicate that he is acting out- 
side his business as common carrier. 

The fact, that a common carrier makes a spe- 
cial stipulation, does not mean that he is acting 
outside the business of a common carrier. 

A common carrier, who was carrying the goods 
of all people who required his services, had en- 
tered into a special stipulation with agent of a 
steal a ‘Ship company to carry goods safely. He 
l^ns taking their goods also along with the other 
I’oods: 

Held-, the business done under the above con* 
tract was not business of a diflorent charaoter 
from thgt of common carrier: AIR 1990 Cal 
768, Be/. LP787 0 2] 

(c) Carriers Act (1866), S. 8-~ Loss caused 
by common carrier by breach of his common 
obligations— Person suffering loss can main- 
tain suit apart from any privity of contract. 

A person, who has suffered loss by a common 
carrier's breach of bis Common law obligation 
can maintain a suit Independent of contraot. 
*'rhcre U no question of this suit being defeated 
merely by reason of the absence gt privity of 
coutract or of privity of contract of insurance: 
A I B 1990 Gal 758 and^lS Cal 620 (P C) Be/; 
Jiondon &N W Bailway Co v. litchard Hudson 
Sons Ltd, (1920) A 0 324, Bel Ofi, [P738 01,2] 

(d) Carriers Act (1865), S. 8— If common 
carrier's duty is not performed, he is liable 
to person who suffers damages unless his 
obligation is restricted— Who tenders the 
goods to 'carrier is immaterial. 

Whoever tenders the goods to the common 
carrier, whatever his position vis a vis the owner 


of the goods, if tho common carrier’s^ duty iB' 
not performed, he will make himself uiaHle. 
the person, who suffers damage-* prima facie- tbft' 
owner of the goods— unless be has, at the time 
of the contract, restricted his obligation so aa 
to give himself greater protection. [P iB8 0 2} 
(o) Carriers Act (1865), S. 2— Person hold- 
ing out to carry goeds from jelly to ship ia , 
common carrier. 

Per Coittllo, J’.— If a person holds himself 
out to 'carry goods or if one makes a business of 
carrying goods from a jetty to a ship in a har- 
bour, he is a common carrier. [p 739 c IJ 
Pf N, Chattwii and A. G, Qupta — for 
Appellhiit. 

S» fSf, pose And Ormond — for Respon^ 
dent* 

Ranhtu, 0* it .plaintiff m Do. 
comber 1926 delivered to the British 
India Steam Navigation Company at ts 
jetty on the river Hoogbly 194 bundles 
of iron to be shipped by the company’g. 
steamship “Warroonga** from Calcutta 
to Akyab. The goods having been deli- 
vered to jetty No. 1, the usual place, 
at whiob goods for such shipment wera 
received by the shipping company or its 
agents, Messrs. Maokinnon Mackenzie, 
a receipt was granted showing the terms 
of that shipment. The words, which 
require to bS noticed in the receipt, are 
as follows: 

**An cargo received at No. 1 jetty remains at 
Bbipper*B risk until placed'on board the steamer.'* 
It appears that, for the purpose of 
transmitting from this jetty to tho ship 
in midstream the goods, which had been 
in this manner received for shipment, 
arrangements had been made with th^ 
defendant, Ahmad Bux, and embodied 
in a oontrat, dated lltb March 1926, 
between Maokinnon Mackenzie & Co.[ 
on the one hand and Ahmad Buz on tho 
other. In this contract, Ahmad Bux, 
the defendant, was described as carrying 
on business as “boating contractors.'^ 
It was recited that; 

"the compasy has received cargo from vari- 
ous shippers at No. 1 jetty and despatched the 
same fay cargo boat or dingl for loading into 
steamors in port.** ’ 

It was recited that; 
has been agreed that the contractors ^all 
take possessiem and receive such cargo, as 
may be directed by the firm to receive fihm sudh* 
place or places, as tho company shall direct, and 
safely transport and deliver the same as quickly 
as poisible for shipment or otherwise as "directed 
by the company in or about the port of Cal- 
cutta." 

By tha first clause of the contract the 
defendant undertook to receive from the 
company cargoes on board his dingis or 
boats; he was to receive them at such' 
jetty or place, as the company would 
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direct, |tn6 he undertook to carry them 
safely — not merely to carry them care- 
fully, and to deliver them for shipment 
in thd steamer. The contractors were 
to ha ^^3 no lien over the goods so deli- 
vered. The barges were to be sound. 
' The company was to be at liberty to 
put a representative on board any boat. 
The gjods were, for the purposes of this 
agreement, to be deemed to be the goods 
of the company. The contractors under- 
took to indemnify the company from 
all actions and claims, which the com- 
pany might be exposed to by reason of 
any loss or delay occasioned to any 
goods, whether belooging to the com- 
pany or belooging to any other person 
in the custody or control of the com- 
pany, but it was provided that the con- 
tractors would not be liable to makd 
good to the company any loss or damage 
to the goods of other persons, where 
such loss or damage would be caused by 
accidental fire, earthquake, flood or 
other act of God or by a mob or by the 
king's enemies. It was further provided 
that nevertheless the contractors would 
pay any sum, which the company might 
be called upon to pay and in respect of 
which the contractor's clause of indem- 
nity applied. The amount of the sum 
to be certified by the company was to 
be accepted by the contractors. On 
these terms, the contractors were to get 
a sum equivalent to a half of such boat- 
ing charges as might be collected by the 
company. The agreement was to be 
subject to a month's written notice. 

Now, acting under this contract, the 
defendant, by his servants, received the 
plaintiff's goods from the jetty into his 
boat. He seems to have taken them up 
to the ship, but very soon after their 
arrival alongside of the ship and be- 
fore they could be delivered into the 
slyp'^ by some accident, of the parti- 
culars of which we have no evidence, 
the boat*Yor its contents were upset in 
tb- river and save for a small quantity 

the goods, which was salvaged, the 
plaintiffs' goods were lost. The boat, in 
which the goods were at the time, was 
boat No. 4 with No. G 4571 and the 
defendant had a licence for this, being 
licence No. 1742. In these circum. 
stances, the plaintiff began his suit, 
making the British India Steam Naviga- 
« tioQ Company and Ahmad Bux co-de- 
fendants. He alleged negligence against 


both the defendants, and at first made 
the case that Ahmad Bux was an agent 
of the shipping company. The plaint 
contained certain allegations that the 
goods bad been lost by negligence on 
the part of the defendants. An order 
for particulars was made and it was not 
complied with. Another order was made 
whereby all allegations of negligence 
were to be excluded from the plaint and 
the plaint was amended in conformity 
therewith. At the trial, the case against 
the British India Navigation Company 
was withdrawn and the plaintiff pro. 
oeeded against Ahmad Bux upon the 
footing that he was a common carrier, 
that the transaction whereby he re- 
ceived the plaintiff's goods from No. 1 
jetty to take them to the ship was a 
IransactioD entered into by him as a 
common carrier and that, accordingly 
the plaintiff, as the owners of the goods, 
had a right, apart altogether from any 
proof of negligence or any allegation or 
presumption of negligence, to recover 
the value of the goods from the defen- 
dant, merely upon Bhowiug that he did 
not safely carry them. 

The learned Judge has come to the 
conclusion, first, that Ahmad Bux was 
a common carrier by calling. He has 
come to the oonclusion however though 
apparently with some little hesitation, 
that in respect of this transaction he 
WEB not working as a common carrier. 
But, even if he was acting as a common 
carrier in the transaction, the learned 
Judge thinks that, as Messrs. Mackin- 
non Mackenzie were not in any way lia- 
ble for the safety of the goods until the 
goods a/rived in the ship, Ahmad Bux 
cannot be responsible as an insurer for 
the plaintiff and cannot therefore be 
made liable in this suit. A good deal 
of the difficulty in this case has arisen 
from the fact that insufficient care has 
been taken by the plaintiff in the pre- 
paration of it. Bo far as the question 
is concerned, whether Ahmad Bux was. 
a common carrier within the meaning 
of the Carriers Act of 1865 the evidence 
is really the evidenoe of the terms of 
the Port Commissioners' licence, which 
he had obtained for his boat and with- 
out which he could not carry on the 
business of a lighterman at all. It ap- 
pears that, according to the terms of 
R. 57 of the rules for the Poit of Cal- 
cutta under the Indian Forts Act, one 
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of the tnlea fot licensing and regulating 

cargo boats and flats is: 

"No Cargo boat or flat oE any aeacription 
shall ply, whether regularly’or only oocaeionally, 
in •or partly within and partly without, the 
limits of the port unless licensed and registered 

the Commissioners." 

Buie 72 is: 

"The owner or agent or manjhi of a licensed 
cargo boat, when plying for hire, shall not, 
without good reason, refuse to carry cargo in 
such boat;" 

and R. 79 U: ^ ^ , 

"The manjhi of every licensed cargo boat ply- 
ing for hire within the port shall, when waiting 
for hire at the wharves, have a hiring note 
showing the rate at which such boat can be 
hired by the day." 

In addition to the terms of these rules 
there is the deaoriptionjin the contract 
of Ahmad Bux as “carrying on busi- 
ness of boating contractors/' aud there 
is ii page said to represent an entry in 
this defendant’s boat hire book, in 
which there are a number of columns, 
one of which is headed- “To whom 
supplied.” In the entry with refer- 
flace to the particular journey of the 
3rd December 1926, with which we are 
concerned, the name of British India 
Steam Navigation Company^j Ltd., is 
entered under the heading To whom 
supplied.” Now the defendant in his 
written statement, has pleaded in a way 
which is a little ombarrasing. He has 
said that : 

"In the usual course of his business he carries 
certain goods in his boats from the jetties to the 
<ompany's sea-going vessel lying in midatreaip 
jii the port of Calcutta." 

Ho says that he does so as an indepen- 
dout contractor under the contract to 
which I have referred. In addition to 
fciiat, he denies that ho is or was at any 
material time a common carrier. The 
lirst question is whether, having regard 
4io the definition in the Indian Carriers 
Act, the defendant is shown on this evi- 
dence to have been a common carrier. 

[ agree with the learned Judge that on 
liheBQ materials it is prima facie proved 
that the defendant carries on the basi- 
.uefs of a common carrier and that that 
-is his vocation. The terms, which are 
binding upon him, require him and are 
designed to require him to give the be- 
nefit of his services to all persons who 
may require them, subject, of course, to 
his having reasonable ground in any 
ipartioular case for refusal. That is his 
^obligation under the licence and he has 
given no evidence at all about his busi- 
ness. There is certainly nothing to sug- 


gest that he can be carrying bn his bnsi- 
nesB contrary to the intention oT the 
rules which require that the people, who 
carry on this business, shall oarryyt on 
for the benefit of all persons, who may 
require their services. The neil ques- 
tion is, whether, though that is the* 
nature and character of his business, 
namely, that he must be holding him- 
self out to do business with anybody, 
who requires his services, we should re- 
gard his work under the contract of 
March 1926, as making him a sub-con- 
tractor of the British India Steam Navi- 
gation Company, in such a sense that, 
so far as regards the goods received from 
them, he has departed from the exercise 
of his vocation as a oommon carrier and 
is doing special work of a different 
character for the British India Steam 
Navigation Company. It appears to me 
that, on this question, it is very neces- 
sary to apply the test, which was ap- 
proved by the Privy Coilncil in the case 
of Dehhari Tea Co., Ltd. v. Assam-Be^i- 
gal Bailway Co,, Ltd. (1), but to be care- 
ful not to assume that the facts of one 
case will produce the same result as the 
facts of another. Nevertheless, I am ol 
opinion that in this case it is not shown 
that the business, done under the con. 
tract with Messrs. Mackinnon Mac- 
kenzie, was not in the coarse of his busi- 
ness and within the scope of his busi 
ness as a common carrier. He under 
takes to carry safely to begin with. He 
has given a special indemnity to the 
steamship company, which arises out of 
the fact that they are going to have a 
lot of businesB with goods belonging not 
to themselves but to other people. It 
is nowhere prescribed that the defen- 
dant shall not be entitled to take other 
goods into the same boat. There is no 
restriction as to the liability save as 
regards the indemnity clause — 01. 8— 
where there is a restriction, for exafnple, 
as regards accidental fire. The fact, that 
a person makes a special stipulation, 
does not mean that he is acting ouMdel 
the business of a common carrier, 
quite clear that a common carrier may 
make a special stipulation; but the ques- 
tion here is not whether he has made a 
certain special stipulation of any im- 
portance for the present purpose but 
whether, on a review of the contract as 
a whole, we ar e to say that it is a oon- 

1. aYr 1920 Oftl 768=57 I 0 406=47 0»1 6. " 
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tract controlling business to be done in 
the course of the vocation of a common 
carrier or whether it is a contract show- 
ing tl^t he has really entered into busi- 
ness (if a different character. In my 
(j,udgment, the correct view to take is 
•’that the business done under this con- 
Itract is not business of a different cha- 
racter, but there are special stipulations 
as regards certain journeys, which are to 
1)6 performed by the defendant as a com- 
mon carrier. 

If that be so, then the remaining ques- 
tion is whether the defendant has any 
answer to the claim on the ground that, 
though ho is a common carrier, he is not 
vis-a-vis the plaintiff an insurer. The 
learned Judge appears to have thought 
that, because Messrs. Mackinnon Mac- 
kenzie accepted no liability for the 
safety of <tbe goods during their transit 
to the ship, even if the defendant receiv- 
ed these goods as a oommon oarrier, he 
was not liable as an insurer. On this 
point, I am not able to accept the view 
of the learned Judge. In order to des- 
cribe the extent of the liability of a 
common carrier, it is often said that he 
has the liability of an insurer. That is 
a simile. It is not a question of any 
contract to insure and no contract of in- 
suranoe has to be made out. The posi- 
tion is that a common carrier, exercising 
a public employment, has committed a 
breach of the law by failing to carry 
safely. An action lies against him, not 
in any way dependent upon privity of 
contract between himself and the plain- 
tiffs. This question was raised in the 
case of Dekhari Tea Co., Ltd., v. Assam^ 
Bengal Railway Go., Ltd. (l), and in that 
case I did not think it necessary to de- 
cide the point. I appear to have said 
that I was not satisfied about the matter 
and, as it was not necessary to decide it, 

I lefk the point open. In that case the 
o\^er had a clear right under Ss.^ and 
9, Garrie);| Act, and, as the "owner** is 
specifically referred to in those sections, 
could be no doubt about the claim 
to recover the moment negligence had 
to be admitted. In the present case, 
the poin*t arises solely because the plain- 
tiff in this suit has debarred himself 
from alleging or relying upon any case of 
negligence. It is not necessary to show 
that the defendant has not carefully 
^carried. The plaintiff has to proceed 
' solely upon the footing that the defen- 


dant has not safely carried. Upon a con- 
siiieratibQ of the matter, from the point 
of principle, it may well be that the 
doubt, which* I expressed, was overoi|u- 
tious, because in the judgment of Lord 
Macnaghten in the case of Irrawaddy 
Flotilla Go. v. Bugwandas (2), the prin- 
ciple of the matter was explained thus : 

“The obligation imposed by law on common 
carriers has nothing to do with contract in its 
origin. It is a duty cast upon common carriers 
by reason of their exercising a public employ^ 
ment for reward. ‘A breach of this duty,* jsavs 
Dallas, 0. J. [Bretherton v. Wood (3)] is a breach 
of the law, and for this breach an action lic^ 
founded on the Oommon law, which action wanta 
not the aid of a contract to support it.” 

And very soon after the decision in 
this Court of the ^Dekhari Tea Co. caso 
(l), the matter was dealt wibh in the 
case of London and North Wentcrn Rail- 
way Co. V. Richard Hudson and Sons^ 
limited (4) by the judgment of Lord 
Dunedin, in a manner, which romoved 
all room for the doubt which I had ex- 
pressed : 

“ That a common carrier is an insurer of goods 
entrusted to him for carriage, and can only ex- 
cuse himself on the ground of act of (rod, or oC 
inherent vice (in which expression 1 include bad 
packing) of the goods thomselvos is axiomatic, 
i^ow Lord Mansfield in Forward v. Bittard (6) 
speaks of this obligation on tbo carrier’s part as 
an obligation independent of the contract, liy 
that 1 understand that it is not an adjected term to- 
the contract as made, but is an obligation \vhich 
attaches from the fact of the goods being carried 
by a common carrier, in favour of the owner of 
the goods, whoever he may be. For indeed in 
many common cases it would seem to be inac- 
curate to speak of a contract of carriage as being, 
made between, the carrier and the consignee.’* 

In my judgment therefore the position| 
is that a person, who has suffored loss’ 
by the common carrier’s breach of his 
Common law obligation, can maintain a 
suit independent of contract. There is 
no question of this suit being defeated 
merely by reason of the absence of pri- 
vity of contract or of privity of contract 
of insurance. The circumstance that 
Messrs. Mackinnon Mackenzie assumed 
no liability for the safety of the goods 
during the transit from the jetty to the 
ship does not, in my judgment, afford' 
any answer to the common carrier. lie 
was, under the contract, transporting 
goods, which ho know to belong to other 
people. The circumstance that Maokin- 
non Mackenzie and Company did not 

2. (1891) 18 Cal 620--18 I A 121=6 Sar40(P0). 

3. (1821) 3 Br&D 64=9 Price 408=6 Mooto 141. 
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parporfc to be themselvea common cai*- 
riers and did not undertake to in&ure fbr 
the transit to the ship does not import 
t])at the defendant is relieved from the 
consequences of any breach of his corn-, 
ijion law duty. It is no answer to a man 
who suffers loss by a breach of Common 
I'AW duty, to say that some one else has 
taken care to avoid coming under a simi- 
jlar obligation. Whoever tenders the 
l.'oods t(j the common carrier, whatever 
jliis position vis-a-vis the owner of the 
i^oods, if the common, carrier’s duty is 
iiiob performed ho will make himself lia- 
Ihln to the person, who sulTers damage — 
:[)rima facie the owner of tho goods — 
iuiiloss he lias, at the time of the con- 
iiracb, restricted his obligation so as to 
'give himself greator protection. In the 
result, the appeal is allowed and the ap- 
pellants will recover from the defendant, 
Ahmad liux, the sum of Es. 2,926-6-5 
as damages with interest on decree 
at the rate of six per cent, per annum 
from the date of tlie decree of Ameer 
Ali, J. The appellants will have the 
ordinary costs of this appeal and costs 
of two clays’ hearing before Ameer Ali, J. 

Costello, J . — I agree that this appeal 
must be allowed. The basic matter for 
consideration in this case is whether or 
.not this defendant was a common car- 
jrier. If a person holds himself out to 
carry goods or if one makes a business of 
carrying goods from a jetty to a ship in 
a liarbour, he is, in Aiy opinion, a com. 
inon carrier. Tho only point of doubt 
in tho present case is whether or not the 
defendant held himself out as being wil- 
ling to carry goods for all and sundry. T 
am satisfied that there was sufficient 
evidecyco in the case on which the learned 
Judge could come to the conclusion be 
did, that Ahmad Bux was carrying on 
tho business of a common carrier. That 
question is entirely one of fact and not 
of law. Having arrived at that decision 
'the only other point of any substance 
for the determination of the ease is whe- 
ther or not in tiie ciroumstancea of the 
case the plaintiif, as the owner of the 
goods, could sue the defendant and re- 
cover from him damages for the goods 
lost. I do not think it is necessary that 
I should say anything further on that 
point because I entirely agree with what 
has fallen from my Lord with regard to' 
it and I think the matter is conoluded 
by the passages in the judgments, of 


Lord Macnaghten and Lord Dunedin, to 
which the Chief Justice has ref^'eS. 

K.s. Appeal allowed. 

A. I. R. 1933 Calcutta 

Mukerji, j. ^ 

Amirajinessa Bibi and others — Defen-' 
dantfl— Appellants. 

v. 

Hatemali Khan and o^/icrs— Plaintiffs 
— Respondents. 

Appeal No. 2844 of 1930, Decided on 
10th January 1933, from appellate de- 
cree of Third Court Sub-JuJge, Mymon- 
singh, D/- 7th July 1930. 

(a) Mahomedan Law — Religious i>istitu- 
tiofi—* Custom of appointment of khadem by 
election by residents and sanction from 
zamiodar—Elected man is to be regarded as 
duly appointed unless zamindar refuses tanc' 
tion. 

The appointment of khadem was to be made, 
according to usago, by an oleefcion among tho 
Mahomedan residents of the locality and with 
the sanction of the zamindar : 

Held: that a person duly elected by the resi- 
dents .should bo regarded as the khadem unless 
the zamindar has refused to give his sanction. 

[P 741 C 1] 

(b) Mahomedan Law — Religious institu- 
tion — Female is not excluded from holding 
religious office unless duties of office can- 
not be performed by her or by her deputy — 
Onus of proving that she is precluded from 
holding office lies on person who pleads such 
exclusion. 

Mahomedan law does not necessarily exclude 
a female from the office of a khadem. Bub it 
must depend upon the nature of tho office and 
the rights and duties appertaining to it, as to 
whether the female can. be validly appointed to 
it. A religious office can be hold by a woman 
under the Mahomedan law, unless there arn 
duties of a religious nature attached to tho oHili;, 
which she cannot perform in person or by deputy 
and tho burden of establishiug that a woman is 
precluded from holding a particular office is on 
those who plead exclusion: 84 Gal 118 (P 0); 

X IB 1919 Mad 202 and AIM 1920 Cai 800. 
Ref, [P 741 C 2] 

Rajendra Chandra Ouha and Uemen- 
dra Narain Bhattaoharjee — for Appel- 
lants. .. ' 

Bama Prasanna Sen Oupta — for lles- 
pondentB. 

Judgment, — This appeal has 
out of a suit which was instUute^'*#^* 
tho plaintiff for declaration of his title 
as khadem in respect of certain proper, 
ties dedicated to a shrino and*foT reco- 
very of possession thereof. Shortly pat, 
the plaintiff’s case was that on tho 
death of the last khadem who had died 
childless he was, in accordance with 
a usage which appertained to thie^ 
shrine, was elected as the- next kba- 
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' dem hy. the villagers with the sanc- 
tion of '^he zamindar of the place, who 
for the sake of brevity will be called the 
Delduar Zamindar. His case was that 
the defendants had dispossessed him 
from the suit land. Amongst the de- 
.fendants there were two, ^namely, defen- 
dants 3 and 6, the daughters of the last 
khadem, who contested the plaintiff's 
claim. Their case mainly was that since 
their father's death they had been act- 
ing as kbadems through their husbands 
and that khademship was hereditary in 
their family. They further' challenged 
the validity of the title which the plain- 
tiff set up, alleging that the plain1»iff, 
even if she had been appointed as 
khadem by the Dalduar Zamindar, had 
no authority to act as such. 

The trial Court dismissed the suit. 
The Subordinate Judge has reversed that 
decision. Defendants 3, 6 and 7 have 
then preferred the present appeal. Three 
points have been urged in support of the 
appeal. The first point taken relates to 
the findings of the Subordinate Judge on 
the question of the usage which the 
plaintiff set up. It is said that the find- 
ings of the learned Judge on this ques- 
tion are inconsistent, and that in any 
event, they are not sufficient for the pur- 
pose of holding that the plaintiff has 
proved his title to the khademship. The 
the learned Judge appears to have refer- 
red to certain texts and to have laid 
down as the proposition to be applied to 
the case that the appointment of sajjad- 
danashin of any darga must, to a large 
extent, be regulated by the practice fol- 
lowed in that particular darga. With 
this proposition in mind the learned 
Judge proceeded to consider whether it 
has been proved that a usage of the 
nature set up on behalf of the plaintiff 
had been established of not. He found 
that 'there was evidence of only one 
single instance when a practice of the 
nature aUeged on behalf the plaintiff, 
na^^ly, an election by the villagers and 
confirmation of the election by the 
Zamindar of Delduar was proved. That 
incident was in connexion with the ap- 
pointment of one Shah Mahmud to the 
office of khadem in respect of this very 
shrine. The learned Judge agreed with 
the Munsif holding that it was proved 
that Shah Mahmud got the khademship 
• in this way. He then proceeded to make 
a remark which runs in these words: 
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•*' This ono instance however cannot establish 
a practice or usage. X agree with the learned 
Munsif so far but it might have been the correct 
procedure and I ^will now’ examine this point. 
The practice may now be difficult to prove ljut 
it might have been otherwise when Shah Mahmud 
came to the post." 

r 

This remark of the leArned Judge has 
been relied upon by the learned advo- 
cate, who has appeared on behalf of the 
appellants, as suggesting that the learn, 
ed Judge came to the conclusion that 
the usage set up on behalf of the plain, 
tiff has not been^ proved. I am not able 
to agree in this contention. All that the 
learned Judge says in the passage quoted 
above is the fact that there was one 
single instance 'proved and that single 
instance by itself would not be sufficient 
po prove a usage. But then he expressly 
said that it may be that it is not possi- 
1ble for the plaintiff to prove at this dis- 
tance of time a usage which he set up 
and it may yet also bs that that is the 
correct practice to follow in the case of 
a vacancy occurring by the death of the 
khadem without leaving any child. In 
point of fact also the learned Judge pro- 
ceeded to consider the other facts and 
circumstances of the case and eventually 
he found* that the election of Shah Mah- 
mud in this way was recognized and as< 
sented to by the villagers and from that 
fact he came to the conclusion that that 
was really the practice which obtained 
in this particular shrine. In my opinion 
there is no inconsistency in the conclu- 
sion which the learned Judge has record- 
ed and that eventually the learned 
Judge has come to the conclusion 
upon all the facts and circumstances 
of the^ case that although there was 
no direct evidence sufficient for the 
purpose of holding that the usage refer- 
red to on behalf of the plaintiff was es- 
tablished yet the practice that obtained 
at the time of the election of Shah 
Mahmud was a practice which really 
appertained to this shrine and that if 
the plaintiff was appointed under a 
similar practice the plaintiff's appoint-' 
ment also must be held to be good. The 
first point tiken in my opinion cannot 
succeed. 

The next contention urged is that 
even accepting that the usage which the 
plaintiff set up was established, still, so 
far as the plaintiff’s election is concern- 
ed, that did not confer on him any good 
title because in this particular case the 
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Zamindar of Delduar who was tfae mat- 
tawali in respect of wakf estate bad not 
f^iven his sanction, which was necessary 
i(Tv the pnrpose of this appointment. 

, Now to deal with this contention it is 
necessary to find out what exactly is the 
usage or practice that has been set up. 
It is this: the appointment is to be 
made by an election amongst the Maho- 
medan residents of the locality; that 
confers the appointment upon the candi- 
date and the appointment receives sanc- 
tion from the zamindar. The only way 
in which this usage can be regarded as a 
reasonable one is that if any election is 
to take place the man who is elected is 
to be regarded as duly elected until the 
:'amiDdar refuses to give his sanction. 
There Js nothing to show what would 
happen if the Zamindar refuses to give 
his sanction, and if in that event the 
election is to fall through, there would 
he DO point in having an election at all. 
The interpretation I have just given to 
the usage seems to me therefore to be 
the only interpretation which will put 
the usage on a reasonable basis. The 
fact that the plaintiff was duly elected 
by the Mahomedau residents of the 
locality is a fact which has been proved. 
The fact that the zamindar or the mut- 
tawali has not up to this time refused 
to accept him as khadem is a fact also 
which cannot be denied. In these cir- 
cumstances even though there has been 
no formal sanction granted by the mut- 
tawali or the zamindar to the appoint- 
ment of the* plaintiff, that cannot, in my 
opinion, be said to have made the ap- 
pointment invalid. What has happened 
;in this case is that there is no express 
'sanctibn by the Zamindar but in point 
of fact the receiver in charge of 
the estate made certain orders which 
were treated as the sanction requisite 
;for the purpose. I am of opinion there- 
|fore that the mere fact that it was the 
.receiver who confirmed the appointment 
*|aDd the zamindar did not take any part 
in this matter would not stand in the 
way of the claim which the plaintiff put 
forward. 

The third ground that has been urged 
raises a question of considerable impor- 
tance. It has been argued on behalf of 
the appellants that the learned Judge 
has regarded tfae question as to whether 
defendants 3 and 6, the two daughters 
of Musa Sheikh, are in possession of the 


estate are khadems as a pure qu^tion of 
law and has expressed the viev^ whiob 
is supported by certain text-books, that 
no females can be appointed tjb that 
office. The learned Judge really seems 
to have done so and in that respect U 
seems to me that be was not right. The* 
question whether the said defendants 
could claim to have inherited the office 
from their father is a question which is 
to be determined not merely as a ques- 
tion of law but also with reference to 
the particular facts of the present case. 
The Mahomedan law as I understand it 
does not necessarily exclude a female 
from the office of a khadem. But it 
must depend upon the nature of the 
office and the rights and duties apper- 
tainingtoit as to whether the female 
can bo validly appointed to it. As has 
been pointed out in numerous authorita- 
tive decisions: 

** A religious office can be hold by a woznani 
under the Mahomedan law, unless thoro aroj 
duties of a religious nature attached to the- 
office, which she cannot perform in person or by ! 
deputy, and the burden of establishing that a| 
woman is precluded from holding a particular 
office is on those who plead exclusion.” 

This proposition has been laid down in 
several decisions amongst which refer- 
ence may be made to the cases of Sha- 
har Banco v. Aga Mahomed (l); Muima 
Varu V. Mir MahapalU (2) and Kassim 
Eassan v. Hazra Begam (3). Having 
regard to the pleadings of the contest- 
ing defendants in their written state- 
ment it was necessary for the learned 
Judge, before giving the plaintiff a de- 
cree in the present suit, to have held an 
investigation into the question as to 
whether the allegation which the said 
defendants made as to their being in 
possession of the properties by virtue of 
their office as khadem was a true allega- 
tion or not and also as to whether they 
could hold such possession as against 
the plaintiff on the strength of that 
office having obtained that office duly 
and in accordance with law. The Iqin^n- 
ed Judge has not gone into the ^etjg^ 
has only disposed of the question as a 
pure question of law. In this the learn- 
ed Judge was not right. It id obvious 
also from these authorities that it was 
the duty of the plaintiff to prove the 
circumstances which would be necessary 
117(1907} 34 Oaf 118=84 1 A 40" ('P 0). 

3. AIR 1919 Mad 202=61 I 0 489=41 Mad 
1038. 

3. AIR 1920 Cal 800=00 I G 105. 
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for tlio.^Hirpose of boliing that the said 
defendants by reason of the fact that 
they ape females are to be excluded from 
khade^ship. I do not find that there is 
any suVh evidence on the record nor is 
there any finding of any of the Courts 
*below on this point and it seems to me 
tlierefore that there has been no proper 
investigation of this question. But 1 
must concede that having regard to the 
fact that no distinct issue \vas framed 
with regard to this question and that, 
on the other other hand, as appears from 
the judgment of the Munsif, it was not 
disputed by the parties before him that 
females cannot under tlie Mahomedan 
law discharge the functions of khadem 
thcr(3 is no justification for laying the 
bliimo on the plaintiff in this respect. 
At the same time it is a question which, 
in my opinion, certainly requires inves- 
tigation in order to do justice between 
the parties. 

The proper order to make in this case, 
in my judgment is to allow the appeal 
and to set aside the decision complained 
of and to direct the case to be sent back 
to the Court of the Subordinate Judge 
in order that the plaintiff as well as the 
defendants may he given an opportunity 
to adduce evidence with regard to this 
particular point and on that being done 
the case should be decided in accord- 
ance with law and bearing in mind that 
with reference to the question of exclu- 
sion the onus is on the plaintiff. Hav- 
ing regard to wdiat I have said as re- 
gards the omission on the part of the 
defendants to raise a clear issue on this 
question and the fact that they proceed- 
ed in the trial Court on the footing that 
females cannot as a matter of law dis- 
charge the functions of khadem, I think 
the order that I now propose to make 
shoukl bo made conditional on the ap- 
pellants paying to the reBpoqdents, 
within three months from today, the 
co^of tiiis Court and also the costs in 
„^f;|I^ourt of appeal below. If this con- 
dition is complied with, the appeal will 
bo allowed, and the judgment of the Sub- 
orclinato Judge being set aside, the case 
will be sent back to the Court of the 
Subordinate Judge so that it may be 
dealt w'ith in the light of the observa- 
tions made above. If on the other hand 
this condition is not complied with, the 
' appeal will stand dismissed with costs. 

K.S. Order accordingly. 
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Guiia, J. 

M, k S, M, *By, Co, Ltd, — Defendant; 2 
— Petitioners. 

V. 

Sunder jee Kalidas- -Plaintiff — Oppo- 
site Party. 

Civil Rules Nos. 1138 and 1139 of 
1932, Decided on 3rd March 1933, from 
decree of Sm. C. 0. Judge, 24-Parganas, 
D/. aoth July 1932. 

(a) Railways Act (1890), S. 72 — Railway 
adminiatration it liable only on proof of mis- 
conduct of their servants — Onus of provine 
misconduct is on party alleging it— Actual 
responsibility for guilt or wrongful act and 
not mere knowledge of likelihood of injury 
must be proved. 

The statutory provision contained in S. 
limits the responsibility of a Hallway Aclmiiiis- 
" tration in tuo case of risk-notes, and the rish- 
« notes require proof of misconduct on tho i)art of 
the Railway Adininistrallon’s servant'?. The 
onus of proving misconduct is on tho party al- 
leging it. When misconduct is alleged on tho 
part of servants of a railway company, it musti 
be shown that the servants wore actually resfioii- 
Bible for tho guilt or wrongful act; knowlcdpo on 
the part of the Railway Administration or of 
their servant that an act is likely to cause injury 
is not suflTicient: Stevens v. O. IK. liy. Oo.,(lSSti) 
5*3 L T S‘24; Forder v. 0, VK. Jiy. Co,, (1005) 2 
KJS 632 and AIH 1928 PC 21, Pel on. LH 713 (3 2] 

a{«(b) Railways Act (1890), S. 72-— Risk-notes 
forms B and H — “Misconduct” means inten- 
tional doing of tome thing which doer knows 
to be wrong and is opposed to accident or 
negligence. 

Miscouduot is not necessarily established by 
proving oven culpable negligence. It is some* 
thing opposed to accident or negligence; it is In- 
tentional doing of something which tho clrter 
knows to bo wrong, or which he does rocklcs.>^ly, 
not caring what the result may bo: QUnisUr v. 
Q, IK. By. Co., (1873) 29 L T 423; Forder v. 
O. W, By. Co., {1905) 2KB 632; Norni v. 
Great Central By , (1915)85 L J {F B) 285; 
Shepher4 Son v. Midland By., (1915) 85 
L J {K B), 283. Bel on. iP C44 C IJ 

(c) Railways Act (1890), S. 72— Limitation 
of responsibility and liability of Railway Ad- 
ministration by special contract is not ultra 
vires. 

A limitation of responsibility and liability of 
Railway Administration by a special contract, if 
it is in approved form, as pro.scribed by the risk- 
notes, is not ultra vires: SO Cal 267; IS All 42, 
19 Bom 169 and AIB 1920 Mad 612, Be/. 

[P 744 Cl] 

Bamesh Chandra Sen and Jitendia 
Kumar *S<n Gupta — for Petitionora. 

Uiralal Chakrabarty^ Bamendra 
han Majumdar and Sailendra Kumar 
Palit — for Opposite Party. 

Order. — The petitioner was defendant 
2 in the suits instituted by the plaintiff 
opposite party for damages on the alle- 
gation that a number of bags of tobacco 
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^lad been damaged during transit from 
Niphain to Shalimar. The consignments 
in question were both covered by risk- 
notes in Forms A and B. The delendant 
denied liability in the matter of the 
claim for damages as made in the suits, 
pleaded protection under the risk-notes, 
and asserted that all possible care of the 
I'oods consigned was taken. The case of 
the defendant was that the damage to 
ih(3 consignment was due to causes 
which were beyond the control of the 
Thiilway Administration (defendant 2). 
file learned Judge of the Court of Small 
C'Lusns at Seaidah, by whom the suits 
v/oi'e tried, after stating the case for the 
IMrties before him, observed that: 

■“l.ho existence of the afores:iifl damage wonld 
!o.m 1 to an rwnmptioji that there was negligence 
II! the part of dcfoiidxnt 2 such as to entitle the 
plaintiiT to relief sought; it has not been eatab- 
lislicd hy any reliablo independent evidence that 
ilicio was abrfolubo want of ntgligouce on their 
>)iirt.” 

With reference to the risk-notes exe- 
cuted by the rjlaintitf, which purported 
uccurding to their terms to protect de- 
feiKhant 2 from liability except upon proof 
of misconduct of the Railway Admini- 
stration's servants, the learned Judge re- 
marked as follows: 

“It dora nob appear from the evidence on the 
record that the olUcors of defendant 2, in whose 
line the damages liavo occurred, took all neces* 
i^arv precaution; for had they done so the goods 
would not have boon damaged. Now this would 
lend to a finding of misconduct on their part.*' 

The Court below concluded by saying 
that on a consideration of the evidence 
and circumstance of the cases, the suits 
by the plaintiffs were to be decreed. .De- 
fendant 2 applied to this Court for revi- 
sion of the decision arrived at by the 
Courb.below; and Buies were granted by 
this Court on three grounds specified in 
the applicatious to this Court. The first 
of those grounds related to the question 
of onus of proof in the matter of mis- 
conduct of the servants of the Bailway 
Administration concerned, in view of 
tho risk-notes in Forms A and B< The 
next ground was with reference to'there 
being uo evidence of misconduct on the 
part of the servants of the Bailway Ad- 
ministration. The last of the throe 
grounds was that the Court below had 
erred in law in holding that merely be- 
cause the goods had been damaged, the 
liiferonco was that the dofondaut did not 
take all necessary procautions to prevent 
tho damage complained of. 

It is necessary to take into consider. 
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atioQ the scope and significance^, the 
risk-notes, in view of the quostiM aria- 
ing for consideration in these casqs, re- 
gard being specially had to the qujpstion 
of burden of proof as raised in thoip. The 
risk-note in form A is used wiien articles 
tendered for carriage, are already in bad * 
condition or so defectively packed as to 
be liable to damage in transit. Bisk-note 
in Form B is used when the consignor 
elects to despatch at special reduced 
rates at owner's risk goods for which an 
alternative ordinary or risk acceptance 
rate is quoted in the railway tarill'. lu 
both cases it is provided hy the terms of 
risk-notes that the Bailway Administra- 
tions are free from all responsibility 
from any loss or damage from any cause 
whatsoever, except upon proof that such 
loss or damage arose from misconduct on 
the part of the Bailway Administra- 
tion’s servants. So far as tlie question 
of the onus of proof concerned the 
statutory provision contained in S. 72, 
Bailways Act, limits the responsibi- 
lity of a Railway Administration in 
the case of risk-notes, and the risk-notes 
require proof of misconduct on the part 
of the Bailway Alministrations’ ser-j 
vants, The obvious implication of the 
provision of the law is fchat the onus of 
proving misconduct is on the partyj 
alleging it and this is what may hel 
taken to be settled law in England; boo{ 
Stevens v. O, W, By, Co. (1). When* 
misconduct on the part of servants is 
alleged, it must be shown that thej 
servants were actually responsible foil 
the guilt or wrongful act: knowledge onj 
the part of the Bailway Administration, 
or of their servant, that an act is likely 
to cause injury is not sufficient: see For- 
der V. G. TT. By, Co. (2). It may also bo 
noticed in this connexion that it was 
observed by their Lordships of the 
Judicial Committee of the Privy Oeuncil 
in the case of Ardeshir Bhihaji Tamboli 
v. G. I. P. By- Co. (3), with roforeneo to 
risk-notes in form !J, which is u^d as 
an alternative to risk-note in For^P^^, 
when a sender desires to enter int6 a 
general agreement instead of executing a 
separate risk-note for each consignment 
that a Railway Administration was ex- 
onerated for damage to goods except 

]. (l8So) 52 L T 321—49 J V 310. 

2. (1905) 2 KB 5:V2=74 L J K B 371=21 T h R 

G26=63 W R 674=93 h T 344. 

3. Allt 1923 r C 21=107 I G 124=55 I A 67 =• 

62 Bom 169 (PO). 
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^heij»()be loss was due to its wilful 
noglec^&V and there was ample evidenoe 
in the^ case before the Judicial Oommit- 
tee of^ negligence on the part of the 
administration, but the administration 
could not be made liable merely on that 
'account in the absence of finding of 
wilful neglect. The word ‘‘misconduct'’ 
has now taken the place of the expres- 
sion “wilful-neglect" in the risk-notes 
in Forms B and H approved by the 
Governor- General in Council under S. 72, 
Bailways Act. The question as to what 
is misconduct in the matter of fixing 
liability on a Bailway Administration 
has received the consideration of the 
Courts in England; and it may be taken 
|to be well settled now, that misconduct 
is not necessarily established by proving 
ieven culpable negligence: Qlenister v. 
|G. W. By, Co. (4), F order v. 6. W. By. 
Go. (2). Misconduct is something op- 
posed to accident or negligence [Lewis v. 
^0. W. By. Co. (5)]; it is the intentional 
doing of something which the doer 
knows to be wrong, or which he does 
'recklessly, not caring what the result may 
be: Border v. 0. W. By. Go. {2), Norris 
V. Great Central By. (6), and Shepherd 
and Son v. Midland By. (7), The ques- 
tion to be considered next is whether a 
rule as contained in S. 72, Bailways 
Act, permitting a Bail way Administra- 
tion to limit its responsibility and lia- 
bility by a special contract which the 
general law and the Indian Contract 
Act impose on parties is ultra vires has 
been considered in many decisions by 
the High Courts in India, and there can 
be no doubt that the authoritative view 
on the subject about which there has 
not been any divergence of opinion up 
to the present time, is that a limitation 
of responsibility and liability, if it is in 
lapproved form, as prescribed by the 
risk-notes, is not ultra vires: seeTocn- 
ya Bam v. E. 1. By. Co. (8), EJ. By. Co. 
V. Bunyarji Ali (9), Balaram Harohand 
v. S^. By. Go. (10), M. A S.^M. By. v. 
,Mj^Ma Bao (11). There was then 
onus of proof on the plaintiff claim- 

4. (1873) 29 L T 428. 

5. (1877) *3 Q.B D 196=47 L J Q B 131=87 LT 

774=26 WR 165. 

6. (1915)85 LJKB 285=114 LT 188=82 

T L R 120. 

7. (1916) 85 L J K B 283=114 L T 616. 

8. (1903) 80 CftI 267=7 OWN 370. 

9. (1896) 16 All 42=(1895) AWN 160. 
ao. (1896) 19 Bom 159. 

11. AIR 1920 Mad 612=66 10 764=48 Mad 617. 


ing damages against a Railway Adminis- 
tration, by virtue of the statutory pro- 
visions contained in S. 72, Bailwaya 
Act, and under the clear terms of the 
risk- notes in Forms A and B. There 
was also the initial burden on the plain- 
tiff in a suit to prove his case before 
the Court. The plaintiff, it must be 
said, had failed to discharge the two- 
fold burden that was on him, and it ia 
not too much to state that he had not 
made even a beginning in the way of 
evidence on which a liability could bo 
fixed on defendant 2 in the suit. 

The learned Judge in the Court below 
has to my mind failed" to appreciate 
the bearing of the risk-notes in Forms A 
and B, which contained the terms of 
'special contract between the parties 
^concerned, the plaintiff and defendant 2; 
it has entirely misdirected itself in pro- 
ceeding on the footing that it was for 
the Bailway Administration to establish 
by evidence that there was absolute 
want of negligence on its part and that 
it was for the Railway Administration 
to make out that its oificers took all 
necessary precautions for the purpose of 
avoiding damage being caused to the 
goods consigned by the plaintiff under 
the terms of the risk-notes in Forms A 
and B. Misconduct had to bo proved; 
and the meaning and import of the word 
used in connexion with action on tbo 
part of carriers in the position of a 
Bailway Administration has been ex- 
plained by Courts of law, as mentioned 
above. There was no proof on the side 
of the plaintiff of such misconduct on 
the part of the servants of the Railway 
Administration concerned, defendant 2- 
in the suit; and the inference mkde by 
the Court below that the defendant did 
not take precautions, from the fact that 
the goods consigned were damaged in 
transit, is wholly unsupportable. In 
the above view of the cases, the decision 
and the decrees passed by the Court, 
below in favour of the plaintiff opposito- 
party in these Buies, must be set aside. 
The plaintiff having failed to discharge 
the onus that was on him to prove mis- 
conduct on the part of the Bailway 
Administration's servants and there 
being no finding of misconduct, the 
plaintiff’s suits should have been dis- 
missed by the Court below. The Buies 
are made absolute. The decrees passed 
by. the Court below in favour of tho 
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plaintiff opposite party are dwharged, 
and the suits in which the decrees were 
passed are dismissed. The parties are 
te bear their own costs in the Court 
below, as also in this Court. 

* K.S. Buie made absolute, 

A. I. R. 1933 Calcutta 745 

Mukerji, J. 

Nalin ChandraChaliraxariy and others 
— Appellants. 

V. 

Bamesh Chandra Chakravarty and 
others — Eespoudents. 

Appeal No. 2671 of 1930, Decided bn 
24th January 1933, from Appellate 
Decree of 2nd Court Sub. Judge, Sylhet, 
D/- 12th June 1930. 

Landlord and Tenant — Agricultural ten- 
ancy — Notice of termination need not expire 
with the end of the year — Bengal Landlord 
and Tenant Procedure Act (8 of 1869). 

For torminatioD of an .'igiicultural lease, there 
must be only reasonable notice under Act 8 of 
1869 and the notice need not necessarily deter- 
mine nt the end of the year : Case laio re- 
viewed. [P 746 0 2] 

7'^riya Nath Duit — for Appellants. 

Satyendra Kishore Ghose — for Bespon- 
dents. 

Judgment. — This appeal has arisen out 
of a suit which the plaintiffs instituted 
against the defendants for arrears of rent 
for ejectment and for mesne profits. On 
17th Eaisakh 1332 defendant's father 
sold some lands to the plaintiffs by a 
Kobala, and on the next day the 18th 
he took some of the lands so conveyed 
on a lease for one year by executing a 
kabuliyat. The period of the lease having 
expired, a notice to quit was served, and 
on the expiry of the period stated in it, 
the present suit was brought. The de- 
fence \7aB that the kobala and the kabu- 
liyat were meant to constitute a mort- 
gage by way of conditional sale, that it 
was understood that the lease would be 
for 5 years while it was fraudulently 
obtained as for one year, that a part of 
the rent had been paid up and that no 
notice was served. 

The Munsif overruled all the defences 
and decreed the suit. The Subordinate 
Judge has reversed the Munsif’s decision 
and dismissed the suit. He found that 
no fraud or trick such as was alleged on 
behalf of the defendants was proved. 
He preferred not to decide the question 
whether the deed of sale was really in- 
tended to be a mortgage, because he 
thought that the suit might be disposed 


of on the question of notice and.jso he 
left the former question open>'' On the 
question of notice he found that\^it was 
served, but he held that it was ^insufli- 
cieut. His reason for this view was that 
the notice was dated 26th Aswin 13^3 
(served on 15th October 1927) and was a 
notioe to vacate by the last day of Cliait 
1334 whereas the year of the tenancy 
would expire on 18th Baisakh 1335. He 
held that such a notice was bad. The 
Subordinate Judge has in one place of 
his judgment referred to S. 106, T. P. 
Aet, in support of his view that the 
defendants on the expiry of their lease 
held over and so came to hold on a 
tenancy from year to year, and that such 
a tenancy, by reason of bolding over, 
could be terminated by six months’ 
notice expiring with the end of a year of 
the tenancy. 

It is conceded now that there are no 
notifications issued under B. 117, T. P. 
Act, making the provisions of Gh. 6 of 
that Act applicable to Sylhet. This 
tenancy has been found to be an agricul- 
tural tenancy. The Bengal Tenancy Act, 
admittedlydoes not apply. It isthe A^ct 8i 
of 1669 by which the tenancy is governed. 
In the latest case under this Act, BaU 
neswar Das v. Kamal Deb Adhikari (l), 
it has been held that the notice must be 
reasonable but need not purport to de- 
terraine the tenancy at the end of the 
year. I have not been able to find aDyj 
decision prior to that in the case ofj 
Jugat Chandra Boy v.Bup Chand Ghango 
(2) in which a notice expiring otherwise 
than at the end of the year was held to 
be valid. Two oases are referred lo in 
decision aforesaid, Bajendra Nath v. 
Bassidur Bahman (3) and Janoo Mandar 
V. Brijo Singh (4), in both of which how- 
ever the notices were such as did expire 
at the end of the year, bat they were 
relied upon in that case in support of 
the negative proposition that they did 
not, in fact, lay down that expiry with 
the end of the year was a sine qu^non, 
but proceeded on other grounds. 
state here that the former of tfiese dSet- 
sions was the decision of a Full Bench 
which no doubt dealt with a* different 
point but (he order of reference pro- 
ceeded upon the assumption that the^ 
notice to be valid must expire at Uie* 

1. AIR 1921 Cal 126=63 1 CTSL 

2. (1683) 9 Cal 48=11 C L R 149. 

3. (1876) 2 Cal 146=25 W R 329 (F B). 

4 . (1874) 22 W R 518. 
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end of 'tHo year. In fact Markby, J., in 
the ord^r of reference expressly said so, 
observi/jf* : 

It in 1 think clear upon the authorities that 
ho could' not have been ejected without reason- 
able notice expiring with the end of the year.” 

. And the learned Judge in support of 
this dictum relied upon two decisions 
viz : Biihranath v. Binodram (5) and 
Janoo Mandar v. Brijo Singh (4) also, 
Garth, C. J., during the hearing of that 
case appears to have made a remark : 

“ It must be taken for granted that a notice 
to quit must bo given a reasonable notice at the 
ond of the year; Muhomed liasid Khan v. Jadoo 
Mridha (6).” 

This Full Bench case was under Act 
8 of 186y. lha first pronouncement that 
expiry with the end of the year was not 
necessary therefore appears to have been 
made in Jngat Chandra Bay* s C 2 kze {2) 
and it was made in these words : 

" A tenant o' her than an occupancy raiyat is 
entitled to a reasonable notice to quit; what is a 
reasonable notice is a question of fact, which 
mu?t bo decided in each case according to the 
particular circumstances and the local customs 
as to reaping crops and letting land. It is not 
uecchsary that the notice must expire at the end 
of the year.” 

In the case ol,Bam Batan Mandal v. 
Netro Kali Dasi (7) at p. 341, which was 
a case under Act 8 of 1859 Jackson, J., 
referring to the aforesaid Full Bench 
decision observed that the two essentials 
of a valid notice were sufficiency of the 
period and expiry of the period with the 
end of the year. The view propounded 
in Jugat Chandra Baijs case (2) was 
adopted in Badhagobinda v. Bakhaldas 
(8), Bidhu Mnkhi v. Kefaiiulla (9) and 
Kali Kish ore v. Golamali (10). In 
Ki^hori Mohan v. Nund Kumar (ll) the 
expiry of the notice at the end of the 
year was insisted on as being consonant 
with the rule of English law which was 
bold to apply in tlie absence of any 
statutory enactment in this country as 
regards this matter. Bub in Digambar 
Mdhto V. Jhari Mahio (12) a case'* from 
Manbhunrr* in which the question of 
notwG arose under Act 8 of 1869, Jugat 
Bay's case (2) was followed, tlie 
other decisions referred to in support 
being Badhagobinda v. Bakhal Das (8), 
Bidhu Mnkhi y. KefaiMla (9) an^d Kali 
'5. (1868) I Heng L R 26=10 W"R S3 (F 

G. (1873) 20 W R 401. 

7. (1870) 4 Cal 339. 

8. (1880 12 Cal 82. 

0. (IW)) 12 Cal 93. 

«10. (18S7) 13 Ciil 3. 

11. (18'J7) 24 Cal 720. 

V12. (ISJJ) 26 C.il 761. 


Ki shell w. Golam Ali (10). Ismail Khan 
Mahnmad v. Jaigun Bibi (13) proceeded 
on the footingothat the view taken in 
Kishori Mohan v. Nund Kumar (ll) was 
right. And so did the case of Ilemangini 
V. Srigolinda (14). It is not necessary" 
to refer to any of the later cases prior 
to the decision in the case of Pratap 
Narain Deo v. Maigh Lai Singh (15) in 
which Jenkins, C. J., pointed out that 
“the state of the authorities on the ques- 
tion of notice can not be regarded as 
satisfactory” and observed that “all that 
could be said by the Division Bench”,, 
over which he presided, “was that there 
must be a reasonable notice and that tlio 
notice need not necessarily determine at 
the end cf the year”. The same view has 
been taken in the case of Baincsirer Das 

Kamal Deb (l) to which reference has 
already been made. 

In my opinion much undoubtedly may 
be said in favour of the view that the 
notice must expire with the end of the 
tenancy. Bub in the state of the au- 
thorities to which I havo referred I am 
not disposed to take any stops, so far as 
the present case is concerned, to havo 
the question authoritatively settled, and 
I think BO far as the present case is con- 
cerned, I should be content to follow the 
latest decision on it. Such disinclination 
as I feel in this respect is due to the 
fact that it is only a very short period 
of seventeen days which creates the 
difficulty. I am also of ‘opinion that 
upon such circumstances as I can gather 
from the record, it should be bold that 
there was nothing unreasonable about 
the notice. In the result I think the 
Subordinate Judge's decision on the 
question of notice should not be upheld. 
As regards the nature of the transaction 
I feel no difficulty in holding that it was 
a sale and a lease for one year and 
nothing else that was meant. In these 
circumstances, I must allow the appeal 
and setting aside the decision of the 
Subordinate Judge restore that of the . 
Munsif. As regards the costs of this 
appeal and of the Court of appeal below, 

I order that each party do bear his or 
their own costs. 

K.S. Appeal allowed. 

13. (1900) 27 Gal 670=4 OWN 210. 

14. (1902) 20 Cal 2''3=r> G W N 69. 

15. (1909) 36 Gal 927=2 10 656. ’ 
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Special Bench 

Rankin, 0. J., C. 0. Ghose and 
• Buckland, JJ. 

Bhahananda Banerjee and anoihei 

•Accused — Appellants, 

V. 

Emperor -Opposite Party. 

Criminal Appeals Nos. GfiS and 6G9 of 
I‘j30, Decided on 19th January 1931. 

(a) Criminal P. C. (1896), S. 164— No com- 
plaint against police — Accused professing to 
speak of free will — Magistrate need not 
question accused whether police ill-treated 
Jtim. 

Where tho jiccuFcd made no complaint against 
Lho police hut professed most emphatically to bo 
.-.peaking of his own free wilhit is unreaeonabla to 
contend that the iMagistnito ought to have quoa- 
lioued the iiccuHed whother tho police had been 
llneatoning or ill-treating him, [P 748 C 1] 

(b) Evidence Act (1872), Si. 24 and 26 — 
Statement of accused that confession was 
made of freewill does not relieve Court from 
considering whether confession should be 
excluded under S. 26 on other grounds. 

No doubt statements of the accused that con- 
fession was made of free will do nob relieve the 
Court from considering whether upon other 
ground. s tho confessiona should bo excluded 
under S. 2(), hut tho fact that the accused put 
forward false and not very probable allegations 
against tho police cannot be ignored when tho 
appollaic Court is considering whether they wore 
projicrly treated. [P 748 0 2l 

W here the accused had not been in illegal 
ruatody for ii single moment and tho period 
of their police custody had been exceedingly 
short : 

II fid : that there was no ground for saying 
that the confessions were caused by an induce- 
ment, threat or promise within the meaning 
of ti. 24 ; A 1 li 1925 Cal 687, Bel on. 

[P 748 0 2] 

(c) Criminal Trial — To base conviction on 
retracted confession there must be corro- 
boratiori for the confession. 

Though it is not a rule of law that an accused 
cannot be convicted upon a confession if he has 
rotraoltid it, it is very necessary as a rule to make 
certain before acting on it that corroboralive 
evidence supports the confeBsion. LF 750 0 ll 

(d) Explosive Substances Act (6 of 1008), 
S. 4 (b) — Shots and arsenic supplied for only 
one bomb to be tested without endangering 
human life — Act is in furtherance of* con- 
spiracy and accused is guilty under S. 4 (b). 

Where a person supplied shots and red arsenic 
for making one bomb only and to try it in. a 
pl.ice without being detected and without in- 
toridiiig to ondangor human life or because serious 
injury to property : 

Held : that ho had no defence to tho charge of 
being party to a ciimin.al conspiracy to commit 
an offence under Cl.»(b), S. 4, as ho had done 
overt acts in furtherance of such consinracy. 

LP 751 C 21 

San tosh Kumar Basu and Bhclcinath 
Hoy — for Appellants. 

if. M, Sen and Anil Chandra Roy 
Chaudkiiry — for Lho Crown. 


Rankin, C.J . — The appellant^' /^fro two. 
First Bhahananda Banerjee whdse home 
is in Kali Banerjee's Lane, Rowrah, 
whose age is 24: years and who is em- 
ployed as a typist in a mercantile firm. 
Secondly Monmohon Adhicary known lis 
Naha who lives in the same lane, is agedT 
about 20 years and has had no occupa- 
tion since leaving school. They are 
charged in respect of an occurrence which 
took place at Sibpur at about 3 45 'in 
the early morning of Friday, 16th May 
last, when a bomb was thrown at a first 
floor window of the house »51, Bajo 
Sibpur Road, occupied by the Sub-Jn- 
spector of Sibpur Police Station, Faniii- 
dra Mohan Das Gupta. Naha has been 
found guilty of throwing the bomb and 
convicted upon charges laid under Ss. 3 
and 4 (b), Explosive Substances' Act (6 
of 1908). Bhahananda has been found 
guilty of supplying arsenic and certain 
shots as materials for- the making of a 
bomb and has been convicted under 
S. 6 of the same Act. Both have been, 
convicted of conspiracy to commit an 
offence under S. 4 (b), viz., to make and 
possess explosive substances with intent 
to endanger life or cause serious injury 
to property. Each has been sentenced 
to five years rigorous imprisonment. 

The main evidence against each is his 
own confession and wo have to scruti- 
nise these carefully. Bhahananda was 
the first of the two to be arrested. Ho 
was arrested at his house on the morn- 
ing of the 17tb. Several other persons 
including Sachindra Nath Khan (P.W.14) 
were arrested that morning. They were 
all brought before the Magistrate at 
10 a.m.,oii the following morning (l8th) 
and all except Sachindra were remanded 
to hajat, but Sachindra was remanded 
to police custody. So they were all in 
police custody on the 17th, and on that 
day Sachindra made some statements to 
the police. On the 17th the accused 
Naba was not found : he was arrested 
on the afternoon of the 18th 
house and was brought before tfie^lfftigiS^ 
trate next morning (19th) when he was 
remanded to hajat with a direction that 
he was to be segregated from the others. 
On the 18th he made a statement to 
the police and on the next day (19th) 
his confession was recorded by the 
Magistrate and a confession or statement 
was also recorded from Sachindra wh^ 
was thereupon sent back to hajat. On 
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the -Bhabananda who had been in 
jail Qinh'o the 17th was directed to be 
made pVer to police custody. The In- 
spector says that he wanted him in order 
to investigate the truth of certain in- 
formation as to his being seen to buy 
'certain articles at a shop and that Bha- 
bananda did take the Inspector to a 
shop, but at that shop no arsenic was 
found by the Inspector and it had no 
license for selling it. In the afternoon 
of the 22nd Bhabananda made his con- 
fessional statement before the Magistrate 
and was remanded tohajat. So that Naba 
when he made his judicial confession 
had been in police custody since the 
previous afternoon, and Bhabananda, 
since he had gone to jail on the 18th, 
had only been in police custody from the 
morning of the 2l8t at earliest. Bachin- 
dra’s confession is not in evidence and 
need not be considered. On these mate- 
rials it was contended before ns that 
there was something highly suspioious 
about the circumstances under which 
these confessions were recorded. So 
suspicious, indeed, that the Magistrate 
who gave each of these accused very 
full and proper cautions to say nothing 
out of fear of the police and that they 
need not say anything unless they 
wanted to do so, had failed in his duty 
by not asking them more detailed ques- 
tions first as to the time they were in 
police custody and secondly whether 
the police had been threatening or ill- 
treating them. As the Magistrate had 
himself made all the orders as to the 
custody of Bhabananda and as Naba 
had only been arrested the previous day 
there is no substance in the first point. 
As neither made any complaints against 
the police and both professed most em- 
phatically to be speaking of their own 
free will the second point is equally 
unreasonable. 

'I?her6 is nothing to sug- gest* that 
either aetused would be readily ca- 
plad^or terrorised by the police or 
police would be likely to try 
such methods. In retracting their con- 
fessions ):be accused stated to the tribu- 
nal that the police told them what to say. 
Bhabananda says be was threatened and 
tortured by blows and slaps and pulling 
his hair. Naba says he was told he 
would be lot off if he told the Magis- 
•trate that he had thrown the bomb and 
would not be tortured by the police. 


1933 ^ 

Before us their learned advocate aban- 
doned these allegations of ill treatment 
but contended that the statements of 
the accused did not relieve the Goifrt 
from considering whether upon other 
grounds the confessions should be ext| 
eluded under S. 26, Evidence Act. With 
this proposition I entirely agree lEm- 
peror v. Panohkaurie but tho 

fact that the accused, willing to makei 
out a grievance against what was done, 
put forward falsa and not very probable 
allegations, cannot be ignored when we| 
are considering whether they wore pro ! 
perly treated in this matter. In the 
present case neither accused had been 
in illegal custody for a single moment 
and the period of their police custody 
Jiad been exceedingly short. 

« I see no ground for saying that it 
appears to the Gourt that these confes- 
sions were caused by any inducement, 
threat or promise within the meaning 
of S. 24. Sachindra’s confession is not 
before us (though parts of it were used 
in cross-examination), but the learned 
advocate endeavoured to use Sachin- 
dra's evidence in support of his conten- 
tion. Now Sachindra says distinctly 
that he was not tutored by the police 
and had no idea that he would be let 
off if be made his statement. lie says 
that he was kept separate from Naba. 
So that the argument under S. 24 gets 
no support from him. What Sachindra 
does say is that the Magistrate asked 
him questions from a piece of paper 
and this, if it were true at all, and were 
true of the confessions of Bhabananda 
and Naba. might raise a different ques- 
tion, vijs., whether those confessions 
were^ properly recorded. But 'under 
S. 342 neither aooosed suggests that 
what he said was in any way different 
from what was recorded and Naba dis- 
tinotly states that he told the Magis- 
trate that he threw the bomb. Thero 
is thus DO reason for assuming that the 
Senior Magistrate of Howrah did nob- 
carry out his duties properly, and much 
to show that he took the greatest care. 
Only in the case of Bhabananda was he 
asked whether he put intermediate ques- 
tions while recording the statement and 
his answer is that he did not. 

We come then to the confessions 
tbemflelvBB, a nd to the question of thoir 
‘l. a"I E 1925 Cal 687=26 Cr L J 782=62 Cat 

• 67=66 I C 414. 
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value as disbinct from bheir admissibf- 
iiby. Naba stabes bhab he was a Gob. 
gress volunbeer and had been . engaged 
i]\ breaking bhe salb laws and piokeb- 
ing. Thab be used to have talks on 
the Howrah Maidan with Hrishi Kesh 
Dubba against the police and also with 
Sachindra. That on the Tuesday be- 
fore bhe bomb was thrown Hrishi told 
him he had manufactured a sort of bomb 
and asked him to best it by throwing it 
against wood or tin. That on theThurs- 
day at night Hrishi gave him the bomb 
ill a cylinder; the bomb being of the 
gize of a tennis ball and bhe mouth of 
it wrapped in jute fibre. Thab he pub 
the bomb among some bricks behind 
Jabin Dutt’s house and went to that 
house about 10 p. m. and slept there 
till 3-30 a. m. meaning to throw the 
bomb at Fanindra’s house. That he 
gob up at 3-30 and threw the bomb at 
tho half open widow of that house and 
ran away to a lane, from which he made 
his way back to Jabin Dubt’a house and 
lay down again. Thab at 6 a. m. he 
want to Sachindra’s house and told him 
what he had done and about 7-30 
they both went and had a look at the 
place, after which ha remained at homo 
for the whole of tho day (Friday). That 
ho left home early next morning and 
made liis way to Cbandernagore where 
ho had a class friend but failed to find 
liis house; that about 4 in bhe after- 
noon as he w'as returning to bhe station 
he met an old woman whom he knew 
and who said she had been staying with 
her son-in-law Jiten Adhikary at Pal- 
para, BO he found out the place and 
want there. That he met Jiten's son 
and told him there had been a bomb 
explosion at Sibpur and the police were 
searching for him. That Jiten*8 son 
would not let him stay the night and 
advised him to go back and confess; 
and that he got home againabout 9 p.m. 
on that day (Saturday 17th). He was 
arrested the next afternoon (18th) at . 
his house and was making this confes- 
sion on the 19th before the Magistrate. 

Now the story of his being at Chan- 
dernagore on the 17th is corroborated 
as follows: Naba says nothing about 
the old woman having or not having 
any companion, but P. W. 12, Mohesh 
Mohan Ohunder, gives evidence that he 
was with his grandmother at Gbander- 
nagore Station at 4 p. m. when they 


wore returning to their homfe at How- 
rah after staying at her daufEter’s 
house at Palpara for a marriam cere- 
mony. That there they met Nal^ That 
• the witnesses' uncle, the police, officer 
was at homo that day. P. W. 11, Barin- 
dra Adhicary, is his cousin and sen, 
of Jatindra, the police officer. He says 
that at 5*30 on the day his grand- 
mother left the house with P. W. 12, a 
a boy came to their house, said that he 
lived near the witnesses' grand-mother's 
house, and wanted shelter as he was 
going on to the salt campaign where he 
had been before. That he refused to 
give the boy shelter. That the boy gave 
his name as something Adhikary. He 
says however “neither of the accused in 
the dock is that boy" and on the strength 
of this we are asked to hold that in spite 
of Naha's account of his movements twd 
days before, and notwithstanding that at 
Ghandernagora station at 4 p. m. on the 
17bh P. W. 12 Mohesh' who knew him 
from before met him and heard him talk 
with the old woman about her coming 
from that very house in Palpara, it was- 
some other boy called Adbicary who in 
fact sought shelter there at the time the 
police were looking for Naba. I think 
this will not do. 

The next witness whose evidence I 
shall notice is Saebindra Nath Khan. He 
had made a statement before the Magis- 
trate on the 19th and was cross-exam- 
ined upon some point in it at the trial. 
So we may expect to hear if there were 
any serious discrepancies. He says that 
he Naba and Hrishi used to talk about 
oppression by the police. That on the 
evening of the 15th they met on Howrah 
maidan and Hrishi said that a bomb had 
been made and that an experiment was 
to be made with it. That on the 16th 
at about 7 a. m., that is after the bomb 
had been thrown, Naba came to him at 
his house apd told him that there was 
an arrangeipant with Hrishi to test a 
bomb and he had thrown it at the house 
of the police officer at Sibpur. Tbat^he 
mentioned the deceased Manik acuno\^ 
he used to visit and sleep at Jatin Dutt's. 
That the witness and Naba then went 
together to see the house that the bomb 
had been thrown at and then they parted 
company. As regards Naba's statement, 
that he slept at Jatin Dutt's house the 
prosecution gave as reason for not in the 
end calling Jatin though he had been* 
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• Bummonpcl, the fact that he was seen 
speakrtigto the defence pleader. Sachin- 
dra aayp that Naha's friend Manik died 
about i year ago, that Naba was ver^ 
intimate with that family, and used to 
visit them after his death. The police, 
,litte on the 16th, got some information 
which led them to get a search warrant 
to search Jatin Butt's house as being 
Naha’s temporary residence and this 
house was searched in the early morning 
of the 17th. Some books and papers of 
a harmless sort w'ere then found which 
clearly belonged to Naba. Beyond 
Sachindra’s cvirlenca as to what Naba 
told him there is no direct corroboration 
of Naba’s statement that he slept there 
that night, but it is clear enough that 
if Naba meant to throw a bomb at 
Fauindra’s house it would be both easy 
and convenient for him to do as he said 
he did. It appears to me that the expert 
evidence as to the nature of the bomb 
fully supports Naba’s description of it. 

Though it is not a rule of law that an 
accused cannot be convicted upon a con- 
‘ fession if he has retracted it, it is very 
necessary as a rule to make certain be- 
fore acting on it that corroborative evi- 
dence supports the confession. In my 
judgment the confession of Naba has 
itself several features which make it 
dilhcult to regard the statement as an 
invention and which show that it is not 
infected with a desire to placate the 
police or curry favour with the authori- 
ties. In my opinion also it is sufficiently 
corroborated upon a number of material 
points. In the circumstances of this 
case it cannot bo suggested that Saohin- 
dra's evidence was concocted to fit in 
with Naba’s confession and this circum- 
stance deprives of almost all its weight 
the criticism that as Saohindra knew on 
the evening of the 15th that a bomb had 
bee:i made and that an experiment was 
to Jbe made with it, be should be regarded 
as an accomplice whose corroboration is 
of small Account. Mr. S. K. Basu has 
properly enlarged upon the fapt 
witnesses whose evidence 
might be material have not been called, 
particularly as regards the fact of Naba*s 
passing the night at the house of Jatin 
Butt. But when all allowance has been 
fairly made for such criticism of the 
prosecution evidence I am of opinion 
that the guilt of Naba is clearly proved. 

* The Commissioners ssem to me to have 
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taken a very just view upon the question 
of^sentehce and his appeal should there- 
fore be dismisfled. The case against tho 
older prisoner Bhabananda is not so 
clear. His eoafession is to the eiloct 
that about 10th May Hrishi and a roar\ 
whom he did not know talked with him 
at his house about the manufacture of 
bombs for use against the police. Tliat 
they asked him to get red arsenic. That 
Hrishi had brought some potassium 
chloride and that Bhabananda gave him 
some shots and also bought 6 pico worth 
of red arsenic and gave it to him. That 
the task of making the bomb was given 
to a man called Ganesh. That that bomb 
was given to Hrishi and that HiisJii 
gave it to Naba. Bhabananda says : 

** Our intention was to try tho bomb first at 
the Ganges Ghat but then I cannot say why they 
threw the bomb in Sibpur.” 

^ Now Naba’s confession says nothing 
about Bhabananda and Saohindra merely 
states that he knows this accused. As 
corroboration of Bhabananda’s statomont 
that he gave some shots (bullets) for tho 
bomb we have only the bare fact that 
when his father's house was searched on 
20th May it was found that though he 
had a muzzle loading gun and some gun- 
powder and percussion caps there were 
no shots (bullets) in the house. This 
is not in itself enough to show that 
Bhabananda had appropriated any 1)ul- 
lets. It would not astonish me to be 
told that his father living in Howrah 
kept a gun but did not always have a 
supply of bullets which are after all 
easily lost and are in any case expend- 
able ammunition. Bhabananda’s con- 
fession does not even say that be got 
them from his father's bouse though it 
Buggest&r this. As’regardstbe supplying of 
red arsenic by Bhabananda we know that 
Bhabananda on 21st May took tlielnspoc-^ 
tor of Police to a shop where he said he 
had bought the arsenic but no arsenic 
was found there and the shop-keeper had 
DO license to sell arsenic. So far the* cor. 
roboration seems almost entirely to consist 
in the facts that the bomb was a roughly' 
made article, that red arsenic was used in 
its manufacture, that it did contain bul- 
lets, that it was used against the police, 
and that it was made and used at a time 
which fits in with the confession. For 
evidence outside Bhabananda's confes- 
sion that the bomb was so made and 
used by young men of this neighbour, 
hood who would be known to Bhaba- 
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nacda we have to go to the evidence df 
Sachindra and for what it is W'orth 
against a. co-accused to the confession of 
Njiba. Looking at Saohindra’s evidence 
in this way we find that he states that. 
J^aba and Hrishi were friends and were 
concerting together over getting a bomb 
so as to use it against the police, that 
llvishi told him on the 15th that he 
liad got the bomb made and that they 
were going to experiment. 

According to Sacliindra, Hrishi had 
1)een talking of bombs for sometime 
and had told him that Oancsh could 
fminufacture bombs. All this, if it be 
believed, is direct corroboration of 
Bhabananda's confession and the times 
mentioned by Sachindra fit in exactly. 
Naha’s confession, as I have already 
pointed out, is to the same elYect in great 
detail, and neither Naha nor Sachindra 
can possibly bo accused of trying to in- 
jure Bliabanauda or trying to save them- 
selves at his expense. Neither mention 
Bhabananda as concerned in the matter 
or profess to know or to suspect or to 
have heard that ho ever supplied Hrishi 
with bullets or with red arsenic at all. 
Looking at the evidence as a whole I 
think it unreasonable to say that t3haba< 
nanda’s confession is insufficiently cor- 
roborated as against himself. The evi- 
dence convinces me of its truth. On 
this footing however Mr. S, K. Baau 
contends that whether the Court pro- 
ceeds upon Bhabananda's confession or 
upon Naha’s confession or upon Sachin- 
dra’s evidence, the charges of which 
Bhabananda has been convicted are not 
made out; because it appears that 
though the object of the whole scheme 
was to use bombs against tho police, it 
does *not appear that more than one 
bomb w'as made; and it appears that, 
until Naha decided otherwise on the 
15th May it was intended to use tho 
first bomb for a test or experiment. Mr. 
Baeu very properly admits that on this 
hypothesis Bhabananda would be guilty 
of a criminal conspiracy against the life 
of police officers and thus of a hoinoua 
olfence against the ordinary law. But 
he contends that under Cl. (b). S. 4, Ex- 
plosive Substances Act, -6 of 1908, the 
offence is: 

“makes or has in his possession or under his 
control any explosive substance with intent by 
moans thereof to endanger life or cause serious 
injury to property in British India, etc." 

The charges upon which Bhabananda 


has been convicted are conspiracy to 
commit an offence under S. 4 09 and 
being accessory to offences unAer S. if 
and S. 4 (b). Bhabananda says:'- 

“Our ipteution was lo try the bomb first at- 
the Ganges Ohat, but then I cannot say why they 
threw the bomb in Sibpur.” i 

Naba says Hrishi asked him on ther 
night of 15th May, wlion tho bomb was- 
handed over, to test it by tlirowing it 
against wood or tin, and that his own 
intention was at first to throw fcj^e bomb 
somewhere on tho roati, but that while 
going along the road he decided to 
throw it at the Inspector's house. 
Sachindra says that when ho met Hrishi 
and Naha at 5 or fi o’clock on the even- 
ing of the I5th at tho muidan Hrishi 
told him that a bomb had been made 
and that an experiment was to be made 
with it. Now it scorns to mo that even; 
if we confine ourselves to Bhabananda’s' 
own confession and even if wo assume! 
(1) that when Bhabananda supplied the! 
shots and red arsenic he supplied thomj 
for one bomb and no more, (2) that to[ 
try that bomb at theGangos Ghat means, 
not merely to try it without being de- 
tected but also that no danger to life 
or serious injury to property was in-[ 
volvod or intended, (3) that this inteu-[' 
tion existed at the time when the shots 
and red arsenic were supplied to Hrishi, 
Bhabananda had no defence to the 
charge of being party to a criminal con- 
spiracy to commit an oiTenco under 
01. (b), S. 4, Act 6 of 190S, and is clearly 
shown to have done overt acts 'in fur- 
therance of such conspiracy. If tho 
first bomb was to be tested this was' 
clearly to be done in order that more 
bombs might be made and used moro 
effectively against the police or with 
greater chance of safety or secrecy for 
the conspirators. The conspiracy was to 
make and use bomba to endanger life 
and cause serious injury to property and 
the first bomb was only tho first stage 
in carrying out that purpose. So far as 
S. 6 of the Act is concerned Bhabai^.anda 
seems to me to be within tho ^meaT?inj 5 ^. 
of the words "in any manner wffaff^oever 
.... counsels . . . the commis.sion of” 
the offence of making bombs with the 
intention of endangering life oic., even 
although the persons concerned had not 
yet got to the stage of making a bonsb 
for actual use against the police but 
were arrested before they could put their 
experience of the test bomb i&to prac- 
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• tic 0 . riot even necessary therefore *It is admitted that if the Magistrate 
to consider whether S. 237, Criminal had ma*de an order in the terms of the 
P. 0., ^lould be applied to the case, section, no complaint could have been 
This defence fails altogether. ^ Nor does found with his order. Bach case mupt 
it give ground for any objection to the depend upon its own facts and it is im- 
c^nspiracy charge that Hrishi and Pan- possible to lay down a hard and fast} 
^hanan were on 23rd^ June 1930 dis- rule that in every case the final order of 
charged by the Magistrate. Bhaba- the Magistrate should be in exactly the, 
nanda s appeal against his conviction same words as are used in the section, 
fails and a consideration of his age and Here it has been found that by reason 
of all the circumstances leads me to of the erection of the wall an obstruc- 
think that the sentence of five years tion has been caused: in other words, it 


rigorous imprisonment passed upon him 
by the Commissioners is reasonable and 
even lenient. His appeal must also be 
dismissed. 

G. G, Ghose, /. — I agree. 

Ihickland, /. — I agree. 

K.K. Appeals dismissed. 

A. I. R. 1933 Calcutta 752 (1) 

'0. C. Chose, Ag. C. J. and Mallik, J. 

Khajer Naskar and another — Peti- 
ticner. 

V. 

Tabrej Ali jVasiar— Opposite Party. 
Criminal Bevn. Petn. No. 562 of 1933, 
Decided on 17th July 1933, 

Criminal P. C. (1898), S. 147 (2)-Final 
order need not be in all catea exactly in 
terms of the section. 

It is iiupossibls to lay down a hazd and fast 
lulo, that in every case the final order of the 
Magistrate should be in exactly the same words 
cas ace used in the section. Each case must 
depend upon its own facts. 

Where it was found that by reason of the 
erection of a wall, an obstruction to the right 
of the complainant was caused: 

Held\ that an order directing removal of the 
obstruction, though not exactly in terms of 
S. 147 (2), was valid. [P 752 0 2] 

Sudhansu Sekhar Mukerji — for Peti- 
tioners. 

Probodh Chandra Gkatterji and Bires^ 
war Gkatterji — for Opposite Party. 

Order, — We have examined the terms 
of the judgments and having regard to 
the fihdings of fact arrii^ed at by the 
Court of first instance, we do not think 
that this is a case which calls for our 
interference. There is c^ne point, bow- 
v^ovdk^wlych we must notice. It is argued 
that having regard to the words in 
Cl. (2), S. 147, Criminal P. C., as it 
now stands, the order of the Magistrate 
directing removal of the obstruction 
complained of is illegal. The words of 
the clause in S. 147 run as follows: 

**lf it appears to such Magistrate that such 
eight exists, he may make an order prohibiting 
uxiy intecfereucc with the exercise of such 
sflght.” 


has been found that the exercise of the 
right alleged by the complainant has 
been interfered with; and, if the Magis- 
trate says to the party who is obstruct- 
ing the . exercise of the right alleged by 
the complainant that he should be prohi- 
bited from interfering with the exercise 
of such right, and if he translates the 
order in a manner which would be effec- 
tive by saying that "you the party ob- 
structing must remove the obstruction,” 
that is the same thing as is indicated in 
the terms of the clause referred to above. 
The contention of the learned advocate 
may furnish ground for a dialectical 
argument; but there .is no substance in 
it nor is there any sense in it. Wo 
therefore negative that and direct that 
the rule do stand discharged. 

K.S. Buie discharged. 

A. I. R. 1933 Calcutta 752 (2) 

Pakckridge and Patterson, JJ. 

Sundar Bam — Petitioner. 

V, 

A^wiperor—Opposite Party, 

Misc. Criminal Case No. 20 of 1933, 
Decided on 21st February 1933. 

Criminal P.C. (1898), S. 344 (1)— Explana- 
tion-"'Exiatence of reasonable cause .'.s con- 
dition precedent to order under S. 344 (1) — 
Magistrate properly directing postponement 
has unfettered discretion to remand accused 
to custody*— Explanation to S. 344 (1) gives 
only one type of rei^sonable cause— Circum- 
stances other than these mentioned in ex- 
planation may afford reasonable cause for 
remand. 

Section 844 (1) makes the exifibence of a reason- 
able cause a condition precedent to an order by a 
Magistrate postponing the commencement of an 
inquiry or trial. In a case where the Magistrate 
properly directs postponement, he has unfettered 
discretion to remand the accused to custody. 
Even assuming that the language of the explana- 
tion to S. 344 shows that there must be a rea- 
sonable cause, not 'only for the order of postpone- 
ment but for the order of remand as well, as tho 
explanation to S. 344 (l) only describes one typo 
of reasonable cause, there may be cases iii which 
there is a reasonable pause for a remand where 
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the circumstances are not those set out in *tbe 
oxplduation. fP 735*C 1] 

A. E, Banerji and P. C. Bose — for 
PebiiiioDer. 

* Khundkar and Anil Chandra Bai 
Choudhuri — for the Grown. . 

Judgment , — In this case the petitioner 
has obtained a rule calling upon the 
Chief Preaidonoy Magistrate to show 
cause why he shonld not bo adbiUted to 
bail during the pendency of the case 
mentioned in the petition. I was not a 
party to the issue of the rate, but my 
learned brother who was such a party 
states that the rule was issued for; the 
purpose of giving the Grown and the 
accused an opportunity of discussing 
whether on the merits it was desirable 
that the accused should be enlarged on 
bail or kept in custody. I state this 
because at various times during the 
course of the argument questions haVa 
been raised as to the propriety of the 
orders made by the learned Presi. 
dency Magistrate from time to time 
under 3. 344, sub-8. (1), Criminal P. 0„ 
postponing the commencement of the 
inquiry. It appears to me that we must 
deal with this case on the assumptiou 
that the orders for postponement were 
proper orders. The petition nowhere 
alleges that the Magistrate was wrong 
in BO far as he postponed the commenoe* 
mont of the case, and the words of the 
rule indicate that the sole question 
before us is whether on the assumption 
that the Magistrate was jutified in post- 
poning the commencement of the case, 
he was also right in remanding the ao« 
jcused to custody or whether he ought to 
have enlarged him on bail. Now S. 344, 
Isub-S. (1) makes the existence of a 
jreasouable cause a condition precedent 
Ito an order by a Magistrate postponing 
the commencement of an inquiry or trial. 
As far as the language of the su bisection 
igoG3, it appears that in a case where .the 
Magistrate properly directs a poi^tpone-^ 
meat he has unfettered discretion to 
j remand the accused to custody*. Though 
|this follows from the language of the 
Iseotion, I will assume that the language 
of the explanation to the section shows 
jthat there must be a reasonable cause 
jnot only for the order of postponement 
but for the order of remand. Various 
cases have been cited before us as to 
what constitutes a reasonable cause. 
The majority of those oases are concerned 
with the language of the explanation, 
1933 C/95 &*96 


but I desire to emphasize that Jihe ex-* 
plauation only describes one', type of 
reasonable cause and there be cases 
in which there is a reasonable cause for 
a remand where the oircumstanoea are 
not those set out in the explanation. 
For instance, it would be ridiculoirs 
to say that there was no reasonable 
cause for a remand to custody where 
there a strong prima facie case 
agaiuet. the accused, but it was 
im'pCjsCible to proceed with the inquiry 
owing to tjEie unavoidable absence of n. 

‘ witness; although there was reasonable 
cause for a remand where the case 
against the accused was merely a case of 
^ suspiciou^ but it was anticipated that 
if a remand was given it would be pos- 
sible \ to obtain further evidence. I 
therefore conceive that the proper way 
to deal with this application is to con- 
sider whether, there was reasonable 
cause for a remand to custody quite 
apart from the language of the explana- 
tion. A letter has been addressed to us 
by the learned Magistrate in which ho 
states that the applicant was arrested 
on suspicion on 15th January 1933. He 
was arrested in connexion with a search 
of premises No. 11 Sibtolla Lane in 
which was found cogent evidence of the 
existence of a widespread conspiracy 
against the Government. The namo of 
the applicant was found in two places 
in a cipher list of names among the pa- 
pers seized in the bouse. His namo was 
found in conjunction with the namo of 
a man who is described as a dangeroun 
revolutionary at present detained under 
the Bengal Criminal Law Amend moat 
Act. It is not denied by the applicant 
that he has been for many years an inti- 
mate friend of this detenue. 

These oiroumstanoes prima facie show 
that tfika,abouBe(3 was connected w^th the 
oonspirncy: the existence of which is 
shown;. by ^e documents, fire arms and 
other ' tncriiuinatlng articles found at 
the search: It therefore appears me 
that the Magistrate properly 
his discretion in remanding the appli- 
cant to custody. It may be, ip certain 
oases where there is no fear of the ac- 
cused absconding or of his indulging Lii 
undesirable activities, he would be li- 
berated on bail even though there is a 
strong prima facie case against him. 
Certainly this case is not one where 
such a course can be contemplated. In 
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' these circumBtances, we think that the 
learnedr Magistrate was right to refuse 
bail an^ to remand the applicant to cus- 
tody. *We therefore discharge this rule. 

K.s. Buie discharged. 


A. I R. 1933 Calcutta 754 

Special Bench 


C, C. Ghose, Ag, 0. J., Mueebji 
AND FANCKEIDGE, JJ. 
News^paper ''Advance*' and Sudhan 
Press, In the matter of. 

Civil Appln,, Decided on 14th July 1933. 

(a) Preai (Emergency Powera) Act (1931) 
(at amended by Act 23 of 1932), S.^ 4 (1)*~ 
News item held did not come within Sub* 


Cl. (f). 

In a newspaper a'newB'item was pablished aa 
follows : *'Maulana Hasrat Mohani in an inter* 
view to the Associated Press on the suspension 
of the Civil Disobedience Movement said that 
an acknowledgment of defeat would not further 
the cause of national progress. He supported the 
opinion expressed by Messrs. <Bose and Patel 
in Europe and stated that the flght should be 
continued till the freedom was attained." 

Held : that the words complained of were not 
hit by sub-Cl. (f). [P 766 0 2, P 766 0 1] 

(b) Press (Emergency Powers) Act (1931), 
S. 4*-Wbetlior editor has coalrovonod S, 4 
depends on particular facts. 

The editor or publisher publishes ^ 'news’* at 
his own risk, but whether any real risk has been 
run depends on particular clroamstancea. 

[P 766 0 11 

(c) Press (Emergency Powers) Act (1931), 
S. 4~Effect and not merely meaning of 
words usod if to be considered. 

"Pet Mukerji, J . — The effect of the words as 
published in the newspaper, and not merely the 
meaning of the words taken by themselves, that 
has to be considered in order to see whether the 
statement which is complained of is hit by 
S. 4. [P 766 0 2] 

(d) Press (Emergency Powers) Act (1931), 
S. 4 (1)-* Omission to specify sub-clauses 
does not make order vague. 

The order of the Local Government which did 
not specify which of the Clansea of Sub-S. (1), 
S. i, had been contravened by the petitioners 
cannot be said to be vague by virtue of the very 
wide language used by the Aot. [P 756 0 1] 
H. D. Bose, E. M. Bose, B. E. Ohow^ 
dhurir and N. K. Ohose — for PetUioners. 
A. E. Bey and S. N. Bose ^ for the 


Grown. ^ 

C. fi. Ghose, Ag. 0. J.— This is an ap- 
li<{ation by two persons named Brojen- 
dra l^fh Gnpta who is described as the 
editor, printer and publisher of the 
Advanoep newspaper and Anil Chandra 
Dutt Gupta who is described as the 
keeper of the Sudhan Press where the 
newspaper in question is printed, under 
S. 23 of Aot 23 of 1931 (The Indian 
^ Press Emergency Powers Act, 1931), 
"'praying that certain orders of His 


Excellency the Governor of Bengal in 
Councir dated 9th June 1933 calling 
upon these two petitioners to deposit cash 
or securities to the extent of Bs. 2,00p 
each may be set aside in the oiroum- 
stanoes stated in the petition. Under, 
orders of His Excellency the Governor 
of Bengal in Council notices under sub- 
S. (3), S. 7 and sub-S* (3), S. 3 of the 
said Act were served on these two peti- 
tioners directing them to deposit with 
the Chief Presidency Magistrate, Cal- 
cutta, security to the amount of Bnpees 
2,000 each in money or the equivalent; 
thereof in securities of the Governmenti 
of India on or before 20tb June 1933. 
We are informed by learned counsel for 
the petitioners that the securities de- 
manded have been deposited with the 

^Magistrate. 

¥ 

According to the local Government the 
petitioners have published and printed 
in the Advance newspaper on 20th May 
1933 what is described as an article lyut 
which in reality is a news item. This i& 
an annexure to the said orders of the 
Governor of Bengal in Council contain<- 
ing, it is alleged, words of the nature 
described in sub.S. (l) of S. 4, Indian 
Press (Emergency Powers) Act 1931. 
This Aot was amended by the Criminal 
Law Amendment Act 1932, being Act 
23 of 1932, and the question now for our 
decision is whether the said news item 
reproduced in the said annexure does or 
does not contain any words of the nature 
described in sub-S. (l) of S. 4 of the saidr 
Aot as amended. The learned Advocate- 
General on behalf of the Grown informs 
US that the words in question were con- 
sidered objectionable by Government as 
intbeir*oplnion.they were hit by Qls. (d) 
and (0 of S. 16, Criminal Law Amend- 
ment Act, 1982 (Aot 23 of 1932). It is 
not necessary for me to set out the 
words originally appearing in sub-S. (4), 
Indian Fresa (Emergency Powers) Act, 
1981, nor islit necessary for me to set 
out the whole of the amending section, 
namely, S. ,16 of Aot 2^ of 1932. It will 
be sufficient for me to set out the rele- 
vant Bub-olanses, namely, sub-Gls. (d)r 
and (f) of the said Aot. In S. 16 sub- 
Gl. (d) and sub-Cl. (f) any words, which, 
tend directly or indirectly to do or to 
have the effeqt hereinafter described, 
are bit, and in order to fully explain I 
set out below the two sub-clauses, ia 
question-, 
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'‘Sub-CI,(d) ‘to bring into hatred or conteny)t’ 
His Majesty's or the Government established by 
law in British India or the adminutration of 
justice in British India or any class or section 
of Hie Majesty's subjects in British India, or to 
excite'disafieotion towards "His Majesty for the 
said Government, or “and snb-Ol. (t)” to en- 
courge or incite any person to intertsre with the 
administration of the law or with the main' 
te nance of law and order, or tocominitany 
offence, of to refuse or defer payment of any 
land revenue, tax, rate, cess or other due or 
amount payable to Government or to any leeal 
authority or any tent of agrionltural land or 
anything recoverable as arrears of or along with 
such tent, or" 

Mr. H.'D. Bose, who appears in snp- 
port of the petition of these two peti. 
tioners, has made a sort of half-hearted 
complaint before us that the order of 
the local Government did not specify 
[which of the clauses of sub-S. (1) of 
[S. 4 as amended had been contravened 
by the petitioners and that in the cir- 
cumstances the order of the local Gov- 
ernment was vague. As regards this 
point, this has been the subject of de- 
bate and decision in two previous cases 
in this Court and I am of opinion that 
having regard to the very wide language 
used in the relevant sections of the 
Indian Press (Emergency Powers) Act, 
1931, there has been sufficient com- 
pliance on the part of the local Govern- 
ment and that in law the action taken 
by the local Government cannot be ques- 
tioned or attacked on the technical 
ground put forward by Mr. Bose. In 
my opinion, we are not entitled on .any 
application of this nature to discuss 
profitably whether the petitioners were 
put to any disadvantage; we can only 
proceed upon the words used in the 
Indian Press (Emergency Powers) Act, 
1931. Leaving therefore this technical 
argument aside, the real question we have 
got to determine is whether the words 
reproduced in the annexure to the orders 
of the local Government are such as are 
hit by snb-Ols. (d) and (f) of S. 16 of 
Act 23 of 1932. 

Now, the words reprcdnced in the 
annexure tun as follows: 

“Maulasa jEfasrat Mohaui In an . interview to 
the Asfociated Frees on the enspension of the 
Civil Dieobedienca Movement said that an eo* 
knowledgment of defeat would not .further the 
cause of national progiesa. He euppoited the 
opinion espreseed by Messrs. Bose and Fstel in 
Europe and stated that the fight should be eon* 
tinned till the freedom was attained," 

The words reproduced in the annexure 
obviously are a news item transmitted 
by a news agency called the Associated 


Press of India . and it appears from a* 
copy of tbe Advance newspaper ’dated 
20th May 1933 which has been Shown to 
us that the message in question was 
sent by post ‘from Gawnpore by the 
Associated Press. It was published as 
a news item and the substance of fhe 
words in question is that in the opinion 
of a iwrson named Maolana Hasrat 
Mohani the suspension of the Oivil Dis- 
obedienoa Movement amounted to an 
aoknowlqdgment of defeat and that such 
aoknowl^gment of defeat was not* likely 
to further the osnse of what is called 
national progress. The parson concerned 
stated that in an interview with a re- 
presentative or representatives of the 
Associated Press and he went on to refer 
to certain- opinions expressed somewhere 
in Europe by two persons named, Bose 
and Patel, and expressed the opinion that 
the fight be continued till freedom was 
attained. 

It is not clear qn the evidence before 
ns who tbe interviewer was, whether he 
was, to qss colloquial expression, a man 
in the street or wbethwr he was or is a 
person of any importance whatsoever and 
whether tbe words expressed by him 
were likely to obtain leaving aside wide- 
spread acceptance among a considerable 
section of the intelligent public. We 
have no evidence before ns as to who 
this person is. what his standing in the 
country is and whether the views ex- 
pressed by him are worth listening to or 
whether they in the oircumstanoes were 
calculated to directly or indirectly en- 
conrage or incite, etc., what is referred 
to in snb-S. (f). That is the first observa- 
tion that I should like to make. The 
second observation is that in tbe con. 
text the “fight” that is referred to in 
tbe last sentence obvionsly had refer, 
once to the question of the continuance 
of the struggle by means of tbe Civil 
Disobedience movement. But here again 
the Value of such an opinion on the part 
of this person depends upon a variety of 
circumstances to which I have a'llpded 
just now. In the absence thevfore 
evidence of that nature it is impossi- 
ble to say that tbe words ip question 
can have directly or indirectly the effect 
describe^ or referred to in CIs. (d) and 
(f), B. 16, Act 23 of 1932. 

I leave out of my consideration Cl. (d) 
because, although the learned Advocate- 
General has in his argument referred tb 
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* Cl. (flj^a-a being OQO of the sections %vhich 
can be ii^ed for the purpose of, if I may 
again use another colloquial expression 
I’opiiijTn the editor, printer and pub- 
lisher of the words reproduced in the 
aonexure, helhas not roally'attempted to 
induce us to hold that CL (d) can be 
brought into effective operation in the 
present case. 

The learned Advocate^General's main 
contention is that the ^ords in question 
are hit by sub-Cl. (f), S. 16. In addi* 
tion to what I have. already said about 
the want of evidence regarding the cha- 
racter and standing of the interviewer I 
have got to consider in this case, as I 
attempted to say in previous cases, the 
entirety of the words as they occur in 
the annexure in a fair and free spirit 
and not with an eye of narrow and fasti- 
dious criticism. In coming to a conclu- 
sion on the specilBo question raised 
I cannot shut my eyes to the na- 
tuio and manner of the publication of 
the words transmitted as they were by 
a news agency and I must come straight 
to the point to discover for mysalfjas to 
whether a mere expression of disappro- 
val of suspension of the Civil Disobe- 
dieuce movement on the part of a person 
in Cawnpore about whom nothing is 
known on the record before us can have 
the effect such as is referred to in sub- 
iCl. ([), S. 16, Act 23 of 1932. I am not 
junmindful of the fact that the editor or 
publisher published "news” at his own 
risk. But wheliher any real risk has 
been run in this case depends on circum- 
stanoes. After giving my very earnest 
'and most careful attention to the ques- 
tion raised I am of opinion that the 
words complained of are net hit, in the 
circumstances of this case, by sub-01, (f) 
S. 16, Act 23 of 1932, It it not neces- 
sary for me to elaborate this point nor 
is it 'necessary for me to amplify it 
in*any manner whatsoever. It is suffi- 
cient for jne to say that the conclusion 
is thjat the words are not hit by sub- 
^.OL-'Cfj, 8. 16. 

In chat view of the matter, in my opi- 
nion, this application ought to be al- 
lowed and an order should be made set- 
ting aside the orders passed by the 
local Government on 9th June 1933, 
and directing that the moneys or securi- 
ties deposited with the Chief Presidency 
• Magistrate be returned to the depdsi- 
tors. There will be no order for costs. 


^'Mukc^ji^J , — I agree, I only wish to 
add that after all, it is the effect of the 
words as published in the newspaper, 
and not merely the meaning of the 
words taken by themselves, that has to, 
be considered in order to see whether 
.the statement which is complained of is 
hit by S. 4. Taking the so-called of. 
fending statement as abewa item, whiohj 
it is, it is not possible to hold that it 
does come within the purview of any of 
the clauses of that section. 

Panekridge, 7. — I agree with the order 
proposed by my Lord for the reasons 
given by him and also for the rea- 
sons given by my learned brother Mu- 
kerji, J. I desire however to add a 
very few words to what has fallen 
Jrom them. In my opinion the learned 
^Advocate-General is amply justified in 
saying that the words attributed in 
the newspaper to Maulana Hasrat Mo- 
hani amount to an expression of appro- 
val of the Civil Disobedience movement 
and of disapproval of any proposal for 
its suspension. I also agree with him 
that the conduct referred to ip Cl. (f), 
S. 16 is conduct which is connected with 
' and characteristic of that movement. I 
notice that in the petition the petition- 
ers submit that if the report of the in- 
terview is read along with the editorial 
paragraphs in the newspaper it would 
appear that the petitioners disagree 
with the .view expressed in the interview 
regarding suspension of the Civil Dis- 
obedience movement. Counsel for the 
the petitioners did not elaborate this 
argument; but 1 desire to say that in 
my opinion the argument is without 
substance. It is idle for the publisher 
of a newspaper to say: 

" True, the article complained of may amount 
to poison; but if you search the remaining co- 
lumns of my newspaper you< will find an efiective 
antidote,” 

It is notorious that newspaper readers 
seldom read the entire publication: 
many of them confine their attention to 
the news items and negleot leading arti- . 
dee and oo^ments. With regard to 
01. (d) it is clear to me that that can 
have no application. The Government 
established by law is not referred to in 
the interview either directly or by im- 
plication. With regard to Cl. (f), al- 
though as I have said, that clause clearly 
refers to the activities of those support- 
ing the Civil Disobedience movement, I 
cannot bring myself to think that a 
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statement in a newspaper that a gentle- 
man, of whose existence 1 was unaware 
until today, approves of the Civil Dis- 
otedience movement has a tendency to 
encourage or incite the readers of the 
"newspaper to support it. It is perfectly 
true that the report of a speech may 
have a wider and more mischievous ten- 
dency than the speech itself; but iu the 
circumstances of this particular ^asel 
find it impossible to draw the conclusion 
that the words upon which the local 
Government seek to justify their order 
/or security have such a tendency. I 
concur in the order to be made. 

B.K. Afiplicaiion allowed, 

A. I. R. 1933 Calcutta 757 

illTTEK AND HENDEBSCN, JJ. 

Ilaridas Haidar — Appellant. 

V. 

Charu Chandra Sircar — Bespondent. 
Appeal No. 474 of 1932 and Civil Rule 
No. 3D7-M of 1933, Decided on 18th 
June 1933. 

(«) Civil P. C. (1908), S. 60 «nd O. 3£, Rr. 5 
and 6 and O. 43, R. 1— Queation whether 
properly is capable of attachment having re- 
gard to S. 60 if appealable— Appeal need not 
be rea tricted to grounda in Rr. 5 and 6, O. 38. 

The question, whether certain property sought 
to be attached is capable of attachment, having 
regard to the provisions of B. 60, is appealable; 
and an appeal from an order attaching certain 
property need not be restricted to the grounds 
mentioned in Rr. 6 and 6, O, 38. [P 767 C2] 

(b) Civil P. C. (1908), O. 38. R. 11 and 
O. 43, R. 1— Appeal from order of attach- 
ment before judgment does not become in- 
fructuoua when decree is passed. 

An appeal from an order of attachment before 
iudgment does not become infructuous merely 
isecause of the decree being passed in the suit, as 
the attachment continues to exist even after 
the passing of decree. IP 767 G 2] 

(c) Civil P. C. (1908), S. 60 (f)-Shebait*s 
turn of worship which Is alienable ia capable 
of attachment. 

Pala or turn of worship of a shebalt which is 
alienable at least to a particular class of person 
by custom is capable of being attached : 42 Cal 
456 and 26 Bom 131. BeJ ; AIB 1931 P C 160, 
Helen. [P 769 Cl] 

(d) Custom — Proof. 

Judgments are instances where the custom has 
been asserted. [B 769 0^1] 

Manmathanath Boy and Pareth Lai 
Sheme — for Appellant. 

Bejoy Kumar Bhattacharjee, Bireswar 
Bagchi, Badha Benode Palt Nirad 
Bandhu Boy and PremBajan Boy Ohow^ 
dhury — for Bespondent. 

Mitter, J.— This is an appeal on behalf' 
of the defendant and is directed against an 
order made on 8th August 1932 under 


0, 38, B. 5, Civil P. 0. for' attach- 
ment before judgment of certain palas, 
or turns of worship, of the famous shrine 
of Goddess Kali at Ealighat. The Sub- 
ordinate Judge has directed, notwith- 
standing the objection taken by the de- 
fendant that a pala is not attachable* 
having regard to fbe provisions of S. GO, 
Civil P. G.. that the pala should be at- 
tached and in order to make the attach- 
ment effeniive it is stated that he has 
. apppinted tyro receivers, one the defen- 
dant himself, and the other the son of 
the plaintiff. Against this order the 
present ap^al has been brought. 

Two preliminary objections have been 
raised on behglf of. the respondent to the 
bearing of the appeal. It is argued that 
there is no appeal allowed by the Code 
because according to the provisions of 
O. 38, Br. 6 and 6 an appeal could only 
lie on the points which are relevant. In 
other words, it is suggested that the ap- 
peal is restricted to grounds mentioned 
in Br. 6 and 6 of the said Order. It is 
said that the question as to whether the 
properties sought to be attached are cap- 
able of attachment having regard to the 
provisions of S. 60 is not one of the 
questions which can he determined in 
an appeal which is provided for under 
O. 43 against orders directing atti.ch- 
znent before judgment. We are of opi-j 
nion that there is no substance in this; 
contenion; for, to take this view of the 
respondent would be to restrict the; 
scope of the order and the rules. The 
rules assume that the property sought 
to be attached must be one, capable of 
being attached under the law. This ob- 
jection must be overruled. The next 
ground put forward on behalf of the res- 
pond^nt is that this appeal has be- 
come InbuctuouB as the decree has al- 
ready been passed. But it would appear; 
from the provisions of O. 38, B. 11 of 
the Code that attachment continues ^ to 
exist even after the passing of the de-' 
cree. O. S6, B. 9 runs as follows: 

“Where an order is made for attachment * be- 
fore judgment; the Court shall order tlfeMertach- 
jjaent to be withdrawn when the defendant fur- 
nishes the security required, together with secu- 
rity for the costs of the attachment, oc'.when ihe 
suit fe dismissed.** 

Order 38, B. enacts: 

“Where property Is under attachment by 
virtue of the provisions of this order and a de- 
cree is subsequently passed in favour of the 
plaintiff, it shall not be necessary upon an appli-^. 
cation for execution of such decree to apply for a 
re- attachment of the property.’* 
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AttaTihment before judgment has the 
same effect as the attachment made in 
execution of the decree. It has been 
conceded by the learned advocate for 
the respondent that the question as to 
^whether the property attached is attach- 
able or not can be raised in a proceed- 
ing under S. 47 of the Oode when the 
attachment is made in execution of a de- 
cree. We do not see why the same con. 
sideration Should not apply when the 
attachment is made before judgment. 
This objectionjileo has no substance. In 
support of the appeal Mr. Manmathnath 
Boy has contendedi and contended strenu- 
ously, that the turn of worship of the 
Ealighat Temple of a particular shebait 
is not a property which is attachable 
under S. 60 and he has referred to the^ 
provisions of 01. (f) of that section and 
contends that the duty of a shebait is a 
right of personal service and therefore 
cannot be attached having regard to this 
, particular provision of the particular 
clause of S. 60 of the Oode. It appears 
iiowever that the question as to whether 
the pala, or turn of worship, of a parti- 
cular shebait of this very endowment is 
transferable has been the subject of 
judicial decision and It has been held in 
the presence of the defendant in the 
present case in the case of Mahantaya 
Devi V. HaridaB Haidar (l) that by cus- 
tom the pala of this endowment is sale- 
able. it is devisable, and it is capable of 
being seized in execution of decrees. 
But the custom is to the effect that the 
transfer must be made in favour of per- 
sons within a limited circle, namely, 
either the shebaits or those who claim 
through them by succession or other- 
wise. At p. 466 Mukerjee. J., after ad- 
verting to the course of proceedings with 
reference to the sale and transfer of 
these palas from the year 1819 has come 
to the following oonclusioh: 

''There is further no question that a Pala has 
not only beeg deemed heritable and partible; it 
has also been treated as devisable, as Is illustra- 
ted by the case of the sister of defendant 1, who 
•wbtainq^.a pala under the testamentary devise of 
her father. This, again, involvee the recognition 
of the transferable character of a pala: the exer- 
cise of the right to make a bequest implies an as- 
sertion of the right to make a transfer Inter 
vivos. It follows, consequently, that the custo- 
mary right to make a sale mortgage, gift or lease 
of a pala in favour of petisont within a limited 
circle is closely associated with and possibly 
developed out of the heritable, devisable and 
V>attible character of a pala. A custom of this 

l. (X916) 42 Cal 463=&flO40a 


dessriptioK clearly cannot be characterized on 
any rational ground as unreasonable or opposed 
to public policy: see pp. 476 and 477 of the report 
in 42 Cair 

It has been argued that it has been laid 
down in the decision in the case of. 
Bajaram v. Ganesh (2) that a vritti of a 
purohit attached to a temple cannot be 
sold in execution of a decree and that 
such compulsory alienation is not only 
opposed to the Hindu law and public 
policy but is also against the provision 
of the Civil Procedure Code. But the 
same case points out that this is so 
under the ordinary law but there may 
be custom in particular endowment 
which overrides the ordinary law. In 
the case of 42 Calcutta, instances have 
been given where palas have been sold 

S execution of decrees. It has been said 
at these decrees might have ;been 
mortgage decrees and the custom is only 
to the effect that there should be volun- 
tary alienation of these palas. The re- 
port however does not make any such 
distinction and the custom is to the 
effect as has already been stated that 
these palas are alienable to particulari 
classes of persons. Where alienations 
can be made in such limited manner the 
property is still capable of being at- 
tached. So it has been held in a recentl 
decision with reference to somewhat dif- 
ferent state of facts in the case of the 
Nawah Bahadur of Murshidabad v. Kar~ 
nani Industrial Bank, Ltd. (3), and it 
may be pertinent to the present contro- 
versy to reproduce the following passage 
from the decision of their Lordships of 
the Judicial Committee of the Privy 
Council in this case, a passage to which 
our attention has been drawn Mr. 
Bbattaoharjee who appears for the res- 
pondent. Lord Macmillan said this: 

"In oonsldesing the question thus raised, it is 
important to bear in mind the provisions of the 
Civil Procedure Oode on the subject of execution. 
By B. 61 the Court is empowered on the applica- 
tion of a decree-holder to order execution of the 
decree (inter alia) by appointing a receiver. Then 
by 6. 60, snb-S. 1, there is rendered liable to 
attachment, and sale in execution of a decree 'all 
saleable property, moveable or Immovable, be- 
longing to the judgment-debtor or over which or 
the pioffta Dfwhioh he has a disposing ‘ power 
which he may exercise for his Own benefit, with 
certain enumberted exceptions^ Now while the 
Moorsltodabad Act renders the immovable pro- 
perties to which it relates inalienable except to 
the limited extent permitted, it Imposes no res- 
triction on the enjoyment of the rents by the 
2. (1901) 25Bom iaii 

8. AIR 1931 P C 160al82 1 0 7273.69 Oal Is 
'68 Z A 216 (P C). 
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Nawab Bahadoor for the time being, go long as 
he is entitled to draw the rents he may dispose 
of them as he pleases. It is 4rue that the income 
of the properties was conferred on him to enable 
Mm to maintain his dignity and Btation« but 
should he fail so to apply it the Secretary of 
•State is given the special power of stepping in 
and drawing the rents himself and applying them 
for the Nawab's benefit. Unless and until the 
Secretary of State intervenes the Nawab may em- 
ploy his income as he chooses, nor is there any 
restraint on anticipation imposed by the statute 
or the indenture. The Nawab therefore has a dis*' 
posing power over the income. Once this is 
established no question of public policy is in- 
volved, and their Lordships are unable to see 
that either the terms of the statute or the inden- 
'ture are contravened by aiding the creditors of 
the appellant to effect payment out of his income 
of the debts which he has incurred." 

Applying this principle to the facts of 
the present case it appears that a she- 
bait has undoubtedly the power of dis- 
position over the palas according to the 
custom enunciated in the case to which 
reference has been made. It is true that 
Ithat decision is not inter partes but is 
ja very good evidence on the question of 
ioustom even though not inter partes. 
;Judgments are instances where the ous- 
.'tom has been asserted. If thesbebaithas 
disposing power over the income one fails 
to see why his property should not be 
capable of being attached although ulti- 
mately the property will have to be sold 
in execution of the decree, 4f such m 
eventuality occurs, to a limited class of 
persons. In this view we are of opinion 
that the contentions raised by the ap- 
pellant must fail and this appeal must 
he dismissed with costs. We assess the 
hearing-fee at on& gold mohur. With 
Toference to the Buie we are of opinion, 
as it has been conceded by Mr. Boy, that 
the Buie falls with the< appeal, that this 
Bule*muBt be discharged but there will 
'be no order as to oosts in this Buie. Let 
4;he order be sent down at onoe. 

Henderson, J.— I agree. 

E.s. Appeal dismissed^ 
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Amesb Ali, J. 

Karunakumar Daita Oupta -^ Plain- 

4ifif. 

V. 

Lankaran Paft&ars— Defendant. 

Original Suit No. 1376 of 1929, De- 
<cided on 9th February 1933. 

(a) Arbitration — Arbitration clauso in 
wagering contract is unonforcible — Suit to 
aet aside an award in pursuance of ouch 


orintration clausa lies— Contract ^ct (1872), 

An arbitration clause contained in any wager- 
ing contract is a part of the contract and is not 
to be treated as a covenant distinct from the 
wagering contract and is therefore equally un- 
euforcible with the contract of wager itself. 
Hence a suit, by a party to such wagering coni 
tract to set aside the award made in pursuance 
of the arbitration clause, lies; Case law referred. 

[P 781 01] 

. - (b) Vandof and Purchasar— Broker autho- 
riaoA le. cr^te contract bolweon himself 
and bu^r— Broker is seller in transaction 
wblolr iniilewa. - 

Aal((olU|m(o» .gent is .uthotlzed at 
th. oqlwlioi>sefiit»A«oiitnot of wU betwMu 
the Myez and hifssdf and not between the 
bnyet uid th. that merohant or agent 

b in thistmo^tlon of which follows, in 
fact Mid in InWi n .^z; Oau hv rtftrrti. 

. .. . . fP 76« C 1] 

(e). Contract Aet S> 3.0— Wagering 

contract — Adaqnata pt«ot ■ of common in- 
tention to deni in diflForonco. 'Only J. nocos- 
•ary. 

Though adegnato proof of common Intention 
i< neosBsary in the normal affaire of life one 
oannot expeofc common intehtion to be declared 
in . writing, imlcd, .signed end delireted. There 
mxiat be enough, to make the inference certain 
that the parties agreed not to give or take deli- 
very but to deal only in differences. 

[P 766 0 a] 

Puffh and 8. 0, Soy — for Plaintiff. 

B. 0, Ohose and P. C. Ghost — for 
Defendant. 

Judgment. — This is a soit to set aside 
an award of the Indian Chamber of 
Oommeree upon certain contracts for 
the sale and purchase of jute entered 
into by the plaintiff. A case, very 
similar on facts and in principle, was 
decided by Panckridge, J., in Chong 
Wong V. Brijmohan Dhandhania (l). 
The facts in outline are .as follows:! 

The plaintiff is a retired District 
Engineer. In September 1928, be was 
intrc^noed by one Shislrkumar Bay to 
the defendant firm represented by 
Sobhacband. Bobhachand was and is a 
member o) an affsooiation called The 
East Ixidia .jrata Association, LimUied,^ 
wbieh was.formed in 1927. According' 
to the plaintifl! and Sbisir, the plaintiff 
wanted to do "fatka” business. Tbere^ 
were meetings bstween the plahiMff and' 
^bhaoband, at one of which, at any 
rate, Bhisirknmar Bay was present. 
There is some dispute between the par- 
ties as to whether, the first interview 
between the plaintiff and Bobhachand 
took place ontaide the ofiSces of the East 
India Jnte Association or at the plain- 

1, Suit No. 187 of 1929 Decided oa 11th 
February 1930. 
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tilT's <hoi^e. It is not disputed that 
tiicro were interviews betw'een the plain- 
tiff and Sobhachand, subsequently at the 
plaintiff's bouse. It is the plaintiff's 
case that the matter was disoussed bet- 
ween himself and Sobbaoband and that 
it was agreed that no deliveries should 
bo given or taken* According to the 
plaintiff, this discusBion ensued upon 
the receipt by him of the first contract 
note, on 12th September ll928. In all 
eleven contracts were passed between 
12th September 1928, and 11th Octo- 
ber 1928, all being for the delivery date 
at the end of December. On these 
eleven contracts, a sum of about Bs. 929 
became due from the plaintiff to the de- 
fendant and by reason of the last three 
contracts Nos.^820, 326 and 331 a lot of 
one thousand bales was left on hand as a 
sale by the plaintiff, i. e., one thousand 
bales were to be bought by him to close 
the contracts then open. 

It is the plaintiff's case that on 12th 
October, he telephoned to the defendant 
firm to buy in this outstanding one 
thousand bales, that his request or order 
was not carried out, that he insisted 
upon having them bought in. at the 
opening rate, that the defendant firm 
would not give him that rate, and that 
therefore he refused to go on with the 
transaction and repudiated liability for 
any loss which might ensue. According 
to Sobbaoband, there was no such 
telephone conversation; the plaintiff 
would not give instructions to close, so 
that he had to close according to the 
system of the association on 16th Octo- 
ber 1928, and that did so at a rate which 
resulted in a loss of Bs. 2,043. This 
sum together with the sum I have al- 
ready mentioned is due upon the eleven 
contracts. Bs. 2,968-12.0 in all was 
claimed by the defendant firm. On the 
plainthf’s refusal to pay, the defendant 
. firm submitted the dispute to the arbi- 
tration of the Indian Chamber of Com- 
merce, in accordance with one of the 
^latfses the contract. It is conceded^ 
that t^^plaintiff had notice of the arbi- 
tration. He ignored it. On 12th April 
1929, an ' award was made against the 
plaintiff for Bs. 2,847-4-6 and costs and 
on 28th June 1928, this suit was filed. 
I need not refer to the pleadings. The 
essential questions involved are as fol- 
Igws: 

(l) Daeg the award comprise or include 
matters not rclcrred ? (1) (a) If so, can the 


aw^rd be «et aside on that ground ? (SI) Are the 
defendants entitled to enforce the contracts, 
having regard to the provisions of S. 236, Con- 
tract Act? (2) (a) not, is the plaintiff entitled 
to have the award sot aside on this ground'? 
(8) Were the contracts by way of wager ? (3l (n) 
If so, is the plaintiff entitled to h.aT6 the award * 
set aside ? 

That I think, covers the whole ground,- 
With regard to question (l) and (1) (a), 

I hold that the award is not bad. With 
regard to question (2) (a), 1 should be 
prepared to hold the award to be in any 
event binding. 

Question (2) is answered in the 
affirmative, i. e., the point under S. 236 
fails. The reasons will appear from the 
discussion on^the last two questions. I 
will deal with questions (3) and (3) (a> 
in the reverse order. 1, Can the plain- 
tiff sue to set aside the award on the 
ground that the contracts were wagering 
contracts ? 2. If so, were the contracts 
in fact wagering contracts? 1. It has 
been contended by the defendant that 
the matter having been decided by the 
arbitrators, the Court has no jurisdic- 
tion to re-open the matter. It is con- 
ceded that, where the formation of the 
contract is challenged, e. g., whore it is 
said that one party did not sign, there a 
suit lies. Again, it is conceded that 
where the plaint alleges that the con- 
tract is voidable on the ground of fraud,, 
coercion, or misrepresentation, there 
again a suit lies. But it is contended 
that, where the formation of the con- 
tract is admitted where it is admitted 
that there is a contract, but is argued 
that the contract is void by reason of want 
of consideration, mistake, illegality or 
any other provision of law, there the 
parties remain bound by the agreement- 
to arbitrate. 

In support of this contention Mr. 
Gbose relied upon certain passages in 
Baijnath v. Mansi/^krai Pannalall (2) 
read with the argument of counsel. I 
do not> however read the passage in 
Baijnath v. Mansuktai Pannalall (2), as 
meaning any more than that the Court 
will not aBsisIb the party setting up a 
case of wager by granting him equitable 
relief by way of injunotion restraining 
arbitration proceedings. Bankin, J., in 
Sardarmull Jessraj v. Agar Chand 
Mehata & Co. (3), took the same view. 

I see nothing in these cases, which nega- 
tives the right of a party to a wageriny 

2. A i rT 919 Cal 826=49 I C 988. 

3. A 1 K 1919 Cal 89=52 1 C 583. 
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.contract to sue to set aside ai^ awa^ 
made upon a submission oontained in 
jthe contracb. In Aubert v. Maze (4), 
'su«h an award was set aside, but there 
tihe matter had been referred to the Court 
hy the arbitrators. In Smith, Coney and 
Barrett v. Becker, Grey & Co. (6), the 
principle is, clearly acknowledged that if 
the contract is challenged as^being void 
pn the ground of illegality,- the arbitra* 
bion clause contained in the contract is 
also avoided. The authority, to which 
f was referred by Mr. Boy, Joe Lee, Ltd. 
V. Lord Dalmeny (6), although dissimilar 
oh facts, is, I think, an authority, for the 
‘proposition that the arbitration clause 
contained in any wagering contract is a 
part of the contract and not to be treated 
IB a covenant distinct from the wagering 
'contract and is, therefore equally un- 
ienforcible with the contract of wager 
jitself. 

I consider that the same result follows 
from an analysis of the Contract Act. 
By S. 2 (g) of the Act, an agreement, 
which is not enforceable hy law, is void. 
By S. 2 (h), it is only an agreement en*. 
forceable by law that is a "a contract.'' 
By S. 30, an agreement by way of wager 
is a void agreement. It is no more a 
contract than an agreement affected by 
Ss. 20, 23 or S. 25. I, therefore, agree 
with the view expressed tentatively by 
Panckridge, J., in Chong Wong's case (l), 
to the effect that such a suit lies. 

2. Were the contracts in suit by way 
of wager? 

It will be convenient at once to sum- 
rnarise Mr. B. C. Ghose’s argument on 
this question. 

1. He contends, in the first place, that it mat- 
ters not if the contracts were by way of wager^ 
because his client was in the transactions in 
question an agent, and that as an agent he is 
entitled to his commission and also to an indem- 
nity on account of loss incurred in entering into 
other contracts upon the mandate of his em- 
ployer, the plaintifi; 3i He contends, secondly, 
that the very possibility of '^common intention" 
to wager is in this case excluded by the relation- 
;%bip of the parties and the system under which 
business was transacted; 8. Thirdly, he contend^ 
that in point of fact *'common intention" has 
not been established as between the plaintiff and 
defendant, far less between the plaintiff and any 
other person. 

1. The answer -to poi&t (l) depends 
upon whether the defendant was, in 
fact, end, in law, an agent and not a 

4. (1801) 9 Bob 4; P 871=5 B B 694. 

6. (1916) 9 Ch 66=84 L J Ch 665=81 TLB 

151=112 L T 914. 

C. (1927) 1 Ch 800. 


principal. In the former case’, the plain,* 
titf, apart from any special 'statute, 
would he entitled to his indemnity whe- 
ther the contract he procured was not 
- of a wagering natare; 2. Mr. B. C. 
Ghoae's second point, may be Ulnsirated 
by the following example. By contract 
No. 326, the plaintiff (whom I will call 
a) bought 250 bales. The defendants, 
Lankaran Patwari (whom I will call B) 
gtTe..il; A bought note at the rate of 
Bs. 67.13.0., B, in. turn, entered into a 
transaotioB- witb . San.tokehand Singbi, 
another., modi, (whom 1 will call C) at 
the same ra^'df BlL67;‘13.0’. 0 had an 
order to iKell ^fronr^mebaran Panebi- 
ram (whom I .will oeU The order 
was, in point of fact,- to seU,lJ50 bales. 
Mr. B. 0. GhosO-vWM firstVinelined to 
suggest that the two -p^,ptdi|^'l8 in the 
transaction were A aeid t> itnd that wae 
also, as far as I recollect, the contention 
put forward in Ch6no Wong’s case (l). 
But his real contention' before me has 
been that A and 0 were the two princi. 
pals in the Contract of sale, and I deal 
with the ease on that basis. Mr. Ghose’s 
point is tbit, that, B being the agent, A, 
being the buyer, and C, being the seller, 
the chain or circuit of intention is in- 
terrupted. In other words, A and C’ 
cannot be connected in a common inten- 
tion to wager. Before proceeding to the 
law, I propose to discuss the materials 
on this point under the following beads: 
(a) the system; (b) the oral evidence; 
(c) the contract itself. 

(a) WithTregard to the system, I pro- 
pose merely to give what, appear to m» 
to be its principal features. 

The Bast India Jute Association, Ltd.,, 
was founded in 1927. There had been a 
previous association, which came to an 
untimely end, but that has no bearing 
on present. mOtter, The secretary o/ the 
association is. Mr. Jewanram Pandit, 
who gave evidence, a voluble and im- 
pressive gApl*l|Bman. The association has 
elaborate rules. They were most caje- 
fully drawn in accordance with^jcgal - 
advice. The association consists of 
about 200 members or modis.. These 
form what is in the vernacular referred 
to as the "bhitar bazar” and may be 
called the inner ring. The year is divi- 
ded up into four three monthly periods, 
all contracts within any one period being 
made deliverable at a special date fixed- • 
by the association towards the end of- 
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•the period. There ie a weekly rate fixed 
by the association and weekly adjust- 
ments between the modis carried out by 
■the association by methods similar to 
those of a clearing house, that is to say, 
each week, the modis amongst them- 
-eelves pay such margins as accrue to 
each other until the delivery date arri- 
ves, when the matter is again adjusted 
by payment of difference, if any differ^ 
•ence remains, or, it is said, by delivery 
it delivery is insisted on. There is a 
corresponding weekly adjustment bet- 
ween the modi and bis outside customer, 
the member of the opter ring. Broker, 
age is charged by the modi against the 
outside customer, at three annas per 
bale, upon contracts of ^ sale, ^ it being 
understood that in the normal course, 
the contract of purchase will be covered 
by a contract of sale through the same 
broker. The modi does not receive bro- 
kerage as between himself and the other 
modi, that is to say, in the inner ring no 
brokerage is charged. The transaction is 
effected by the modi, who deals with 
^he outsider by bought and sold notes, 
in the form of Ex. A. He deals with the 
•other modis on entirely different forms. 
In his transaction with the other modi, 
be may split up the amount sold by his 
outside customer and vice versa. It is 
not necessary that the other modi should 
bave, at his back, another outside cus- 
^Corner, that is to say, taking the symbols 
Z have given, it is not necessary that C 
should have a corresponding outside 
customer J?. It does not happen, and 
the illustration I have given is an in- 
stance, but as I read the 'evidence, the 
other form of transaction A, B, C is 
•quite as common, if not more common. 
’The transactions in suit are of both 
kinds. It will appear therefore that the 
modi does more than one kind of busi- 
ness. Tn one transaction he will be earn- 
. ing only brokerage (in the position«of B). 
In anothqjf transaction he will be stand- 
ing to gain or lose (in the position of 0). 
..Thb same man may have a number uf 
transitions of each kind in one day. 

For the details of the system refer- 
ence must be made to the evidence of 
Hr. Pandit. Mr, Pandit is naturally 
proud of the rules of his association. He 
IB convinced of their efficacy^ as a pre- 
ventive for gambling. According to him 
*it is quite impossible, having regard to 
the system in force, for any person, how- 


ever anxious to gamble, to enter into a 
gambling transaction with any modi who 
is a member pf .the association. His rea- 
sons are of two kinds. First of alhhe 
points to the amount of deliveries actu. 
ally made by members as they appear from 
the statistics. Secondly, he was at pains 
‘ to show that one modi, when he makes 
his contract with another modi in the 
inner ring, business is done in such a 
manner that the two parties cannot 
possibly have a common intention. In 
my opinion what Mr. Pandit was really 
doing in the witness box was to argqe 
that, having regard to the requirements 
of the law as to wager, it would be difli- 
oult, if not impossible for any party set- 
ting up a case of wager to establish com- 
^ mon intention. In other words he was 
^ anticipating the argument on this point 
put forward by Mr. B. C. Ghose, with 
which I am now dealing, (b) With re- 
gard to oral evidence, it is, in my opi- 
nion of limited value. Witnesses when 
asked whether they were principals or 
agents, are in point of fact asked the 
very question which I have to decide. 
Sobhachand, when asked was clearly at 
a loss how to describe himself and cer- 
tainly did not wish to be tied down: see 
questions 16, 18 and 21: 

*' In all these contracts were you acting as 
broker ?'* 

** In these contracts I was acting in accord- 
ance with the rules of the Association.' ' 

On the other hand one matter of im- 
portance is clear from his evidence, i. e., 
that he rgarded the transaction between 
himself and the other modi as that of 
principal and principal. Indeed Mr. 
Ghose did not contend in otherwise: 

Q. 198 " Will you tell us which of these five 
men ?" * . 

“ That refers to the five modis who had bet- 
ween them bdughta certain lot sold by the plain- 
tiff.” 

” Oan yon tell ns which of these five was the 
other party to this contract ?" 

” I would be fhe other party.” 

” And you ini turn sold to five other people 
almllar amount in separata lots 7" ” Yes, to five 
modis.” 

Q. 199. ” As regards these transactions, these 
direct dealings between modis, there is no ques- 
tloh of principal or agent or anything else ?" 
“Yes," 

As regards Pandit, Q, ” He (the 'ontsider) is 
never oonoerned with any othar party but broker 
be is dealing with 7” 

•« y0g,»» 

And Q. 191. ”My members perform a dual 
funotion. So far as outside parties are concern- 
ed. they are brokers. While between themselves 
as members and members they are in the capa- 
city of principals." 
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the defendants is: 

Q. *' If It was only a paper transaotion, yon 
•did not care whether they are brokers or what 
they were ?*' 

*' Of course I didmot care what 'they' were but 
they represented themselves to me as brokers.'" 

Q. " But you would not expect them to have 
ciuothet principal behind them ?” 

“ 1 think there were.'* 

(c) Lastly there is the contract itself. 
I have already explained that as bet* 
ween the broker B and the outsiddr 
the transactions are carried out in rather 
a'peouliar manner. A bought or sold 
note of a formidable nature with 27 
clauses is passed by B to A, but no cor* 
responding note is passed to C. The 
bulk of the printed matter in these notes 
is purely appropriate to an ordinary 
mercantile oontraob made through a 
broker. Except for the clause, I am 
about to quote, there is nothing to indi* 
cate that B is other, than a broker in the 
strict sense of the term. Cl. 26 reads as 
follows: 

“ The contract will be performed between you 
and ourselves and you will not bo entitled to in- 
quire with whom the corresponding contract has 
been entered into or to require the performance 
thereof. No contractual privity ia Qatablished 
with the person with whom the corresponding 
contract is entered into.*' 

It goes on to talk of delivery. The 
contract between B and C in the inner 
circle consists merely of a slip in a conn* 
terfoil book in the following terms: 

" Subjaot to the bye-laws of the Bast India 
Jute Association, we have this day bought from 
you, etc.” 

1 have already mentioned that A sells 
1,000 bales, B may split up and sell in 
nny quantities he pleases, e. g., 250 to 
01, C2i C3, Cl and vice versa. 

Mr. B. 0. Gbose when oonfronted with 
ibis clause, contended that A and 0 oan 
be principals in a contract of sale with- 
out privity of contract. In other words, 
that B oan remain agent notwithstand* 
ihg that ha is the other party to the 
.oontraot of sale under CL 26 of 
this oontraot. For this propositions 
he relies on the observations of Loi;d 
Blackburn in Bobiason v.Mollott (7) and 
in Ireland v. Livingston (6). That brings 
me to the law. The proposition, for 
which Mr. B. C. Ghose oonteuds has aU 
ready, in this Court, bbsu subjected to 
t he most searobing criticism by the pre- 

7. (1875) 7 E L 802s41 L J 0 P 863. 

8, (1873) 5 H Ii 395S41 L J Q B 301=37 L 1! 

79. 


It is not possible however to aptireoiate 
the precise Bignifioanoe of. that deoision 
and its bearing upon the point in issne 
without some knowledge of its inner his- 
tory. On 28th March 1924, Bags, *J., • 
gave judgment in MoLeod & Co. v. Ivan 
Jones & Co. (10). The plaiutiffs MoLeod 
& ()q., I^d imported from America a 
lar^e ' shtaiber of motor oars upon, the 
onjiar.ofiba dafandants (Ivan Jones & 
Oo.). Co; had refused to 

aooep^elivary onlthei ground of defect 
or dijferenee . fron^.. desm^ption. The 
plaintiffs hbd sued as'prj^aoipsls upon 
doenmmits similar .ar.Biialpigqtts to an 
indent. 

Daring the ease, the. pialotiffB,^in order 
to oiroumvent the defeheqt'.soiidM to am- 
end by pleading in the altinnmtiva that 
they were agents and therefore notwith- 
standing - any . default by the shippers 
entitled to an indemnity. Mr. Pugh for 
the plaintiffs propdnnded the view for 
which Mr. Ghom is now contending and 
relied on ob^rvations of Lord Blackburn 
in the two oases mentioned and also npon 
tbe.jadgment of Sir Lawrence Jenkins 
in Paul Beier v. Ckotalal Javerdas (11). 
Page, J., rejected the proposition and, in 
the coarse' of the dinsnssion, gave ex- 
pression, in unmistakable terms, to the 
following sentiments — that Lord Blaok- 
bnrn was wrong and that Brett, L. J., 
was right, that Sir Lawrence Jenkins in 
Paul Beier v. Ohotalal Javerdas (11) was 
tainted with Blackbnrnian' heresy, and 
that Page, J., had long awaited an op- 
portunity of chastising these errors and 
incidentally of settling onoe and for all 
the law as to indent contracts. The am- 
endment was disallowed. The plaintiffs 
were held to their original ease of sellars 
and lost. 

Page, J., however in his judgment ad- 
verted to the other aspaot of the case, xb^ 
a passagbi whioh I have caused to be an- 
nexed to .this judgment in the form of a 
footnote. .. 2^ . opportunity sought >for 
by Page, J., arose in the suit ot'^olmes ' 
Wilson 6 Co., Ltd. v. Bata Kristo De (9), 
then pending. This was a suit similar 
to P<vul Beier v. Ckotalal Javerdas (11). 
The defendant (indentor) had ordered 
through the plaintiffs, merchants, quan- 
tities of metal goods npon an indent 

9. AIB ClJ668=ionT968=6lCal 549. , 

10. AIB 1936 Cal 189=87 1 0 318. 

11. (1904) 80 Bom 1=0 Bom L B 948. 
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giving fixed price and providing no com- 
mission (o the merchant. Themerehanli 
had entered into a contraot with the 
^'suppliers" at a price below that men- 
tioned in the indent. They had handed 
to the indentors "a placement report." 
•The suit was originally framed as one by 
sellers against bnyers for damages on 
account of failure to take delivery. Be- 
fore the hearing however the plaintiffs' 
advisers, in view of the warning received 
in-McLeod & Oo« v, Ivan Jones, A Co. (10) 
and, apprehending heavy weather from 
that quarter, took the precaution a™" 
end by pleading in the alternative that, 
if agents, the plaintiffs had acted in ac- 
cordance with mercantile custom known 
to the defendant who had Consented to 
their so acting. At the hearing counsel 
for the defendant abandoned all defences^- 
cn the merits and — if I may use the ex- 
pression ''struck canvas and ran before 
the wind with Bobinson v. Mollett (7)*" 
A further result was however that the 
argument which Page, J,, proceeded to 
demolish was not that advanced by 
counsel for the plaintiffs, but was the 
one which Page, J., had so long sought 
an opportunity to demolish. This <he 
effectively did at pp. 562 and 563 (of 64 
Cal, in Holmes Wilson A Co*s, case (9) : 

Pago 562 (o/ 64 Cal,) **Ia other words, in 
effecting the contracts by which the defendant 
purchased the goods, were the plaintiffs to be re- 
garded vis-a-vis the defendant as agents or prin- 
cipals ? Learned counsel for the plaintiffs dur- 
ing the course of the trial was disposed to argue 
upon the authority of certain passages In the 
judgment of Blackburn, J. In Ireland v. Living- 
aton (8) that in respect of these sales the relation- 
ship of the plaintiffs to the defendant was that 
both of sgeut and principal, but, in my opinion, 
these passages do not support the proposition for 
which they were cited. IniBobinson v. Mollett (7), 
Blackburn, J„ in expressing an opinion contrary 
to that of Brett, J., and other learned Judges, 
appealed to think that an agent might purchase 
goods for his principal without himseli being the 
vendor or creating privity of contract between his 
principifl and a third person. But the view that 
• /qynd favour with Blackburn, J., as I understand 
liobirison V. Mollett (7), was not accepted by the 
House of Lorgk, and I am clearly of opinion that 
under the contracts of sale by which the defen- 
.^anf purchased the goods in suit the plalutiffg 
inevitaKfy must have been either principals or 
the agents of the defendant, and in the eye of 
the law can;iot be regarded as filling at the same 
time both cajpacities”. 

Page 563 (of 54 Gal,) “In my opinion where 
goods are purchased through by J3, ^ inevi- 
tably must either have sold the goods to B on 
his own account as a principal, or as agent for 
B have created privity of contract between B 
Und a third person: Feise v. Wray (12), Ireland 

U, Ub0^7r3“Kast 93=6 bXsIi'. 


V. Livingston (8), Bobinson v. Mollett (7) Cassa 
hoglou V. Gibb (18).'* 

These passages should be compared 
with the firstr portion of the judgmqpt 
in McLeod A Co, v. Ivan Jones A Co, (10) 
The argument, which the plaintiffs 
attempted to put forward, was not that> 
the merchant was both seller and agent 
in the contract 'of sale but that (i) the 
merchant was from the outset a seller 
of the goods with certain of the rights 
and liabilities of an agent, appending to 
to him, or (ii) that, assuming the mer- 
chant to be, at the inception, an agent, 
as soon as a supplier was found, th^ 
contract placed and the indentor notifi- 
ed, a contract of sale between indentor 
and merchant developed naturally from 
the indent nucleus (i. e., without any 
fresh consent by the indentor). That 
from that point of time at any rate tho 
merchant was a seller, notwithstanding 
that certain agency rights and liabilities 
might, continue to j)perate. In other 
words, that there were in the transac- 
tions two parallel relationships in con- 
tact with each other— in terms of 
biology — that conditions indicated not 
a hybrid, but two organisms symbioti- 
oally combined. In the end Page, J., 
held: 

“(a) that under the former indents in suit the 
relationship of principal and agent was created 
between the defendant and the plaintiffs: See 
p. 664; (b) That by usage in the case of indonta 
as described, the merchant is entitled to buy 
from the supplier at one price and sell to the 
indentor at another price: See p. 7b'J; (c) That 
the defendant consented to tho plaintiffs per- 
forming the contracts in suit in tho manner 
sanctioned by the said usage.” See pp. 579 and 
582. 

It will appear from the report that 
Page, did not, in so many word8^ 
determine that the plaintiffs were sellers. 
This question became of practicable im- 
portance during the inquiry as to dama- 
ges ordered by Page, J. The defendant 
contended that the plaintiffs were en- 
titled to an indemnity only: Cassabo^ 
glou v. Qihh (13). The view taken by 
the plaintiffs was that the ease had ’ 
travelled in a i complete oirole and that 
the effect of the decision was to bold 
that 

“quoad the contract of safe, the contract bet- 
ween the plaintiff and the defendant was one of 
vendor and purchaser: see p. 5C3.“ 

On an application to Page, J., ha 
declined to express any further opinion 
13. (1883) 11 Q B D 797^6'r L J Q B 638=46 
■ L T 850=32 W R 188. 
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but in fact directed that the inquiry 
should ascertain the difference iJetween 
the contract and market price on the 
(la^es when the defendant should have 
taken delivery. Having regard to Cassa- 
boglou V. Oibb (13), it appears to mo 
,that the conclusion is inevitable, that 
jPage, J., held the plaintiffs to be sellers 
land that the real effect of the case is to 
idecide that when a merchant or agent is 
jauthorized at the outset to create a con« 
bract of sale between the buyer and him- 
self and not between the buyer and the 
supplier, that merchant or agent is, in 
the transaction of sale which follows, in 
fact and in law a seller. Before pro- 
ceeding to discuss the Indian authori- 
ties other than Holmes Wilson & Co., 
Ltd. V. Bata Krisio De (9), I desire to 
make certain observations with regard 
to the three English cases which have 
been referred to. As regards Ireland v. 
Livingston (8), I desire to express a 
doubt whether ijord Blackburn ever in- 
tended to convey that an agent qua 
agent can be a principal in a contract 
of sale. Did ho moan any more than^ 
this: taking indentor merchant and 
commission agent B and supplier C, 
that B qua contract of employment is 
always an agent. That B qua contract 
of sale may bo (a) an agent without any 
liability; (b) an agent with liability as 
guarantor, or (o) the seller; and that in 
case (o) the two contracts, the one of 
employment and the other of sale, may 
continue to exist side by side. As re- 
gards liohinso7i V. Mollett (7), 1 desire to 
suggest that perhaps too much has boon 
made of this case and that the whole 
result may be summarized as follows: 

**Whc4i there is only the relation of broker 
and customer the broker cannot satisfy the 
terms of his employment by selling his own 
goods to the customer. Apart from the special 
circumstances of the case Uobinson v. Mollett (7) 
ostablishos no more than this. Lord Halsbury 
in May v. Angeli (14).** 

As regards Cassaboglou v. Gibb (13), I 
.have found this case as difficult to ap- 
preciate as to pronouDoe. In that case 
B the merchant and commission agent 
had sued their buyer A for failure to 
take delivery. It was held that B had 
not created privity of contract between 
.1 and C the foreign supplier, yet it was 
held that B could not recover against A 
except on the basis of indemnity. This 
result appears to me difficult to reoon- 
14. (1898) 11 T L R 651. ~ 


cilo with the view taken liy the same * 
learned Judge, Brett, L.J., of the posi- 
tion of a commission agent with foreign 
principal , e.g., in Ex parte Myles: In re 
Isaacs (15): 

Now, what is the meaning of sending eugh 
an order to a 'commissfon agent*? (B) It means 
that Morrlce Co. (A) direct or request Elkin & ' 
Co, (B) to buy the goods as principals from 
Tazner Ss Go, (G) and to sell them again as 
ptiuclpals to Morrice & Co. (A), but subject to 
this, that Elkin & Oo. (Bj bind themselves to 
tell to Mqrrioe A Go.. at the same price that they 
pay adding only to that price 

the'agreed' between themselves and 

Morrioe . - 

It will li^.CastabogloH v. 

Gibb (13), the mencha&t- attd. commission 
agent wes executing a 

commission basis and’ thbrsflote would, 

In no eveati he entitied io^inord than 
the agreed commisston i>lus prefeeotion 
against any loss suffered by him in 
carrying out the transaction* Had the 
commission agent been working on 
difference in price thS result would 
possibly have been otherwise. I now 
turn to Indien authorities other than 
Holmes Wil^n & Co., Ltd,, v. Bata 
Kristo De (9). These arise out of trans- 
actions of two kinds, foreign or indent 
trade [of which Holmes Wilson k Co., 
Lid,, V. Data Kristo De (9) is an example] 
and provincial trade known as pukki 
and kutohi adat business, in particular 
that carried on from Bombay. It so 
happens that in Vol. 30 of I. L. B. Bom, 
both classes of ensos are represented: 
both being decisions of Sir Lawrence 
Jenkins on appeal. At p. 1 ia reported 
the case of Paul Beier v. Chotalal Javer- 
das (II), a suit on Indent Contract 
which has already been referred to. In 
that case Sir Lawrence Jenkins proceed- 
ed upon the usage proved (p. 23). He 
was careful not to decide whether the 
merchant was or was not a principal. 

Page S4. ' "Moreover the argument assumes 
that the contract between the parties was tbajt 
of agency,**, 

Page 26.. "In the view however that I take 
of theoaee.it is not neoeesary nor it desirable 
that we shonld decide whether on the accep- 
tance of the indent the relations of tht^' parties 
became crystallised into those of vendor and 
purchaser pure and simple.’* 

In other words, Sir Lawrence Jenkins 
took the line of least resistance. Ho 
took the same line in Bhagwandas Naro- 
tamdas v. Kanji Deoji (16). This was 
a case of pukki adat contract, Tfc was 
16. (18S5) 15 Q B D 39=64 L J g B 500. 

16. (1905) 30 Bom 205=7 Bom L R 011. 
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• held that by established usage no pri- 
vityof /Gontraot is created between the 
up country constituent and the Bombay 
Merchant. Both look>- to the pukka 
adatia alone (pp. 213-215) and that the 
contract is solely between pukka adatia 
and the Bombay merchant, who is not 
' entitled to any contract with the up 
country constituent... 

Page 216. '‘The evidence does not (in my 
opinion) show that the ralationa between the 
pukka adatia and the njp' oountry constituent is 
that of mere seller and buyer .... On the 
other hand 1 do not think there was the relation 
of principal and agent pure and simple." 

Page 217. “ 1 do not say that there is no re* 
lation of principal and agent between the parties 
at any stage ..... So here there may have been 
that relationship in its common meaning for the 
purpose of ascertaining the price at which the 
order was to be comuleted. .%nd to this point of 
the transaction all the obligations of that rela- 
tion perhaps apply. But when that stage ik 
passed, I think the relation is not that of princi- 
pal and agent, but of the nature I have indica- 
ted." 

In this case, the pukka adatia had 
sued as principals and the defendant bad 
set up liability to account. In Burjorji 
Buttonji Bomanji v. Bhagwandaa 
ParasJiram (17), the point in question 
arose in direct relation to the question 
of wager. The result of the decision 
was that the contract being between 
pukka adatia and Bombay merohant on 
the one hand and pukka adatia and up 
country constituent on the' other, in a 
suit by pukka adatia the defence of 
wager would be established by proving 
common intention on the part of pukka 
adatia and the party sued. It would not 
be necessary to establish common inten^ 
tion between Bombay merchant and up 
country constituent, tWe being no pri- 
vity of contract between them. The 
plaintiff appealed to the Judicial Com- 
mittee. Unfortunately the defendant 
was not represented and the appeal was 
allow.ed ex parte. The ruling of the 
Board through Sir Lawrence Jenkins is 
be found in Bhagwandaa Paraaram v. 
BurjorjiiSuttonji Bomanji (18). Except 
for the finding that, in the oircqm- 
stanqgf of that case, common intention 
was in fact absent, I share the difficulty 
expressed by McLeod, C. J., in Manilal 
Baghunath v. Badhakiaaon Bamjiwan 
( 19) in disc o verin g what l ega l princip le 
’'17. AIR Bom~kl9=20 1 G SMssdS Bom 

20a. 

18. AIR 1917 PC X01s:ii IC 281=45 I A 
29-42 Bozn 873 (PC). 

' 19. A 1 R 1921 Bom 288=45 Bom 886, 


was intended to be laid down.* In Mani’ 
lal Baghunath v. Badhakiaaon Bamju 
wan (19), the whole matter came again 
before the Bombay Court in appeal and 
so far as matters of principle are (Ton- 
cerned this is the authority which I pro- 
pose to follow. At p, 406 {of 45 J?om.)lb 
is pointed. out that : 

"If the contract between the two ia a contract 
of employment, such a contract can never by its 
very nature come within the definition of a 
wagering contract and the pukka adatia must 
win unless the constituent can bring the con- 
tract within the provisions of Bombay Act 3 of 
1866." 

At p. 419 {of 45 Bom.) it is pointed 
out that the pukka adatia by reason of 
the fact that he creates no contract bet- 
ween Bombay merohant and up country 
^ constituent is excluded from any class of 
mercantile agent. In other words he is 

seller. At p. 424 {of 45 Bom.) the 
Court found an understanding that all 
transactions should be closed by pay. 
ments of differences not only between 
plaintiffs and defendants but also bet- 
ween the plaintiffs (pukka adatia) and 
• the persons with whom the plaintiffs 
had made covering contracts. The pas- 
sage appears to me to relate to a condi- 
tion of affairs very similar to those dis- 
closed by the evidence in the present 
case. Finally in Chong Wong v. Brij- 
mohan Dhandhania'a case (1), Panck- 
ridge,J. inclined to the view that, by rea- 
son of Cl. 26, Ex. A, the so-called broker 
was in fact a principal. For reasons 
above explained, with this view I agree. 
In other words, the ingenious attempt of 
the East India Jute Association, Ltd., to 
devise a system whereby the whole 
transaction could be confined to A, B 
yet reserving to B the privilege of im- 
munity from the effects of the law as to 
wager fails. (3) There remains the 
question, whether there was common in-| 
tention in fact. Now, I agree with every-, 
thing that has been said as to the necea-; 
sity of adequate proof of common inten-j 
tion, subject to this, that in the normal, 
affairs of life one cannot expect common 
intention t A be declared in writing, sealed 
signed and delivered. I agree that there 
must be enough to make the inferencej 
certain the parties agreed not to give or 
take delivery. I agree also that the dis- 
tinction between speculation and wager 
must be borne in mind. First, as re- 
gards common intention, between plain- 
tiff A and the defendant B. Of the two, 
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other things being equal, 1 do not lor 
a moment say that I shonld ‘prefer 
Katana’s evidence. The defendant 
Sobhaohand seemed to me a perfectly 
respectable hnsiness man, carrying on a 
business which he regards as respect- 
able, and doing business so far as this 
case is concerned in a perfectly respect- 
able manner." 

But I do hold that enough was said 
and done between the parties to make it 
perfectly clear that there was to be no 
giving or taking delivery and that that 
was the agreement. I think that Shl- 
shirkumar Bay is to be believed to this 
extent, that he did explain the whole 
system to the plaintiff, Sobhaohand 
himself states that he did so (questions 
147 and 267). I have no doubt that the 
plaintiff stated that he wished to do 
“fatka business” and that the parties 
agreed to do such business to which they 
attach a common meaning, "wager.” 
Secondly, as regards common intention 
between A and 0, the other broker, 1 
take the view that if A proposes to 
wager and C proposes to wager, there be- 
ing no meeting between the two, if the 
two parties are brought into relation- 
ship by some intervening machinery 
common intention would exist. That 
is to say, if you can regard these trans- 
actions as contracts between A and 0, 
as I do not, then assuming the condi- 
tions above described the contract bet- 
ween A and C would be by way of wager. 
In this case, although there is no direct 
evidence, I would be prepared to draw 
the inference that in all the transactions 
in suit the "other modis” with whom 
the defendant made covering contracts, 
also had the intention never to give or 
take delivery: See for a similar finding 
Manilal. Baghunath' v. Badhakiason 
Ramjiwan (19). The whole system and 
evidence points to such a conolution. I 
do not intend that anything I have said 
should be regarded as a finding against 
the East India Jute Association, Ltd., 
’or as to the transactions of the associa- 
tion. On the contrary, it appears to ms 
that its system is admirably adapted to 
various classes of bnsinesjs, sub^antial 
trade, speculative trade, and wagering^ 
My decision is solely a decision that the 
plaintiff was gambling with Sobhaohand. 
The plaintiff is entitled to have the 
award sat aside. 

As regards costs, I take a definite 


view. The plaintiff considers that he 
has some grievance in regard to his 
directions to sell on 12th October. As- 
far as I am concerned, that is not. estab- 
lished to my satisfaction. 1 do not sav-' 
the system as it has been described', 
could not lead to abuses.. .But in this 
case Sobhaohand struck me as an honest 
man. The plaintiff has set up a case of 
fraud., He has set up a cate under S. 236,. 
Contritot'..^et, wbw bn my finding, that 
bekn^^l)|^|iiqt}^brell What Sobhaohand 
was going. i^d wBat position h»' 
'was Court'". doM- 

noteDtoreejfrh|3iiiMbb\#bfr«oto,.a^ ac- 
cording tb m:;r Tiew;.ur|l^.j^;4br^e awards- 
based on. ;in^eti{|jid;'.'e<pjilrabj^k But it 
seems to m^ to «hovr to tv^er as- 
long as they 'wiahhd'tb' kebwi|ttb their 
losses when they lose is nbt discouraging 
but rather enopUraging p«i|one.^w wishi 
CO gamble. I tberefoto propose' b) make 
no order as tO costs. I have heard Mr. 
Boy on the question of costs. Bight or 
wrong, the. -view which I have already 
expressed is tto one that appeals to me. 

K.S. Order oDeordingly. 


A. 1. R. 1933 Calcutta 767 
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J yoti Broaad Singha Deo Bahadur — 
Appellant. - 

v. 

Eenarem Dubey and othera — ^Bespon- 
dents. 

Appeal No. 137 of 1929, Decided on 
8th February 1933, against original de- 
cree of Dist. Judge, Bnrdwan, D/ 29tb- 
January 1929. 

Land Aequintioa Act (ISSe), S. 30— Com* 
paniation awardad to kberaji braliittottardara- 
for aequiailion— Minarala not acquired — No 
abatemont of rant cUioiad— Zamindor is not 
antiliad to partlcipata in conpanaatioa — 
Landlord and lanaat. 

Khwaji brabmottacdara wen awarded eom- 
peneatlon for aoqciiition of landi. The 
rale to wbioh tblMtmindar was entitled were not" 
aogttitcd, nor wm an abatement of rent olaimed 
or (dlow^ By inch aequiaitioB; , 

Beldi ue samindar was not entitled.,^ any 
portion of the compensation money: 30 ual 801; . 
6 CL^m; mom and AIB 19U Cal 736. 
Rtf. [P 768 0 31 

N. N. Siroar and Karunamoy Ghoae — 
for Appellant. 

J ogea Chandra Boy, Oopendra Eriahnta . 
Banerjea, Puma Chandra Chatter jeaani 
Sailendra Nath Banerjea — for Bespon-- 
dents. 
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C. G. Ghose^ J. — The facts giving rise 
to this Appeal, shortly stated, are as fol- 
lows: 73 bighas 3 isottaa and 4t ohhitaka 
of land in &Iauza Dosra Napuria were 
acquired under the land Acquisition Act. 
It appears that the land in question was 
in the actual possession of Messrs. Apoar 
^ Go. They were tenants under certain 
Sheraji Brahmotfeardars and these latter 
held the land under Baja Jyoti Prosad 
Singh Deo Bahadur; aamindar of Panch- 
kote. Messrs. A^car AGo., were awarded 
a sum of BSi 18,607-11-0 as com- 
pensation and they were satisfied with 
th6>S»Ward. As regards the rest of 
the parties, namely, the zamindar and 
the Eheraji Brahmottardars a sum of 
Bs. 30269-il-9 was awarded. Thera is 
dispute between the two sets of persons 
viz., the ztfmindar and the Kheraji “ 
Brahmottardars as to the division of ^ 
this last mentioned sum of money. The 
District Judge, on consideration of the 
evidence adduced in the case, came to 
the conclusion that no part p.f this said 
last mentioned sum should go to the 
zemindar but that the entirety of the 
sum should be divided among the Ehe- 
raji Brahmottardars. It is against this 
judgment that the present appeal has 
been preferred. 

It appears that the minerals to which 
the zamindar would be entitled have 
not been acquired under the Land Acqui- 
sition proceedings. That has been made 
clear to us by the production of the 
original . declaration under the Land 
Acquisition Act and the learned Advo- 
cate-General who appears on behalf of 
the appellant has not pressed any claim 
on account of minerals. We need not 
therefore take into our . consideration the 
question as to whether or not the zamin- 
dar had been deprived for all time of 
all the minerals under the land whioh 
was acquired. That being so, the only 
^/inestion is whether the zamindar bad 
^ made good his claim to participate in 
the sum0f Bs. 30259-11-9. Nowit ap- 
pears that there were three tmouzasjn 
reaped of which satisfactory documen- 
tary evidence has been produced (see in 
this oonnezioD, Ex. 19) from which it is 
clear that the rents payable in respect 
thereof have remained the same from 
the Bengali year 1197 corresponding to 
1790 A.D. It is also clear from Ex. B 
printed in the paper- book in this case 
* and from the record of rights that, these 


•rents whioh are set out in Ex. 19 have 
remained the same till, at any rate, 
1924 and that one of the mouzas, namely 
Dosra Napuria is included in znouza 
Santa whioh again is included in mouza 
Narshingband. From these documei^t^ 
the ooDclusion may fairly be drawn 
that so far as Dosra Napuria is concerned, 
the rent has remained unaltered from 
1790 A. D., and in that abate of circum- 
etanoe the further oonolusion follows 
that the rent in question is mokarari 
rent and that save and except a sum of 
Bs. 2-8-0 the 'landlord is not entitled to 
anything else per year on account -of 
rent. 

The question therefore is whether the 
landlord, i. e., the appellant is entitled 
to anything else, except the capitalised 
value of the rent which he was getting. 
It is clear from what has been stated to| 
us at the Bar that no abatement has. 
been allowed and the respondents have; 
informed us that no abatement of rent| 
is intended to be claimed on behalf of' 
the Brahmottardars on account of the; 
area acquired. That being so, no ques I 
tion of the landlord being allowed the 
capitalised value of the said sum of 
Bb. 2-8-0 or any portion thereof need bo 
taken into consideration. Now if there- 
fore the landlord does not sutler any, 
abatement or diminution of rent, then, 
on the state of the authorities in this' 
Court and also on the facts of this oase,| 
it is clear that he cannot get any portion; 
of the compensation money awarded by| 
the land acquisition Collector: See in 
this connexion, the cases reported in 
Dinendra Narain v, TUuram (l) Bhu- 
pati Boy v. Secy of State (2) Biprodas v. 
Sa^'at Chandra (3) and Gunpat Singh v. 
Motiohand (4). That being so, this 
appeal has no substance and must, ac- 
cordingly, be dismissed with costs. We 
aasesB the hearing fee in this appeal at 
16 gold mohurs. 

8, K. Ghose, J, — I agree. 

K,S« Appeal dismissed, 

Tli'oiO^BO Car80l=7 O W N S 167 
2. (1907) 5 C L J 662. * 

8 . (1912) 17 1 C 168. ‘ 

4. AIB 1914 Cal 7263517 10 171. 
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A. I. R. 1933 Calcutta 769 . 

C. C, Ghosb and B. K. Ghose. JJ. 

Shyam Sundar Dehanshi — Plaintiff — 
Appellant. 

V. 

• S?n. Kamal Kumari Dam and others 
Defendants — Bespondents. 

Appeal No. 1 of 1932, Decided on 8th 
December 1932, from original decree of 
Disb. Judge, Birbhum, D/- 306h Novem- 
ber 1931. 

(a) Will — Onuf of proving that will chould 
he admitted to probate if on person pro- 
pounding will— In such cafes Court should 
first look to positive evidence of execution 
-and then test it by terms of will — Court 
should not embark on an inquiry as to execu- 
tion of will by discussing its terms seriatim 
at considerable length. 

The onua of proving that a will should be ad- 
uiittod to probate iii on the person propounding 
the will. The ptoper pro:!cdure to be followed 
by the Court, in such cases, is to look at tho 
positive evidcuce iu f'lvour of execution in the 
^irst place, and then only to test that by evidence 
-of tortus of the will. No doubt where the cir- 
cumstaucefi are such as cast suspicion upon the 
tact of the execution of the will the Court, in 
Qxaminiiig the evidence bearing on that point, 
\v'ill of necessily exorcise the utmost vigilance 
and will insist upon the propoundor removing 
all grounds of siisx)icion that might exist. This 
lirocess is not to be reversed, and the Court 
should not embark upon aniuquiry as to whether 
or not the will has been executed by discuBsing 
seriatijn and at cousider.ible length the terms of 
will : A I U 1022 P C 315 and 21 Cal 279. Ref. 

IP 770 0 1. 2] 

(b) Evidence — Value. 

Jjecau.se a person is a very junior muktear and 
young man, that is no reason by itself for dis- 
■carding his evidence. II? 773 C 1] 

(c) Appeal— Though regard must be bad to 
iinding of fact of trial Court, appellate Court 
can come to its own conclusion. 

In questions relating to facts, although regard 
must be had to the iinding of a Court of first 
instance, the appellant is entitled to invite the 
appellate Court to come to its own independent 
conclusions thereon, LP C 21 

A. K. Hoy, Bijan Kumar Mukherji 
and Hari Prasanna Mukherji — for Ap- 
pellant. 

N.K. Basu and Surendra NathBasu 2 
— for Bespondents. 

C. 0. Ghose, J. — This is an appeal 
. 4 igaiast the judgment and decree of the 
District Judge of Birbhnm, dated 30th 
November 1931, refusing probate of the 
will of one Bamaprasanna Deba^sbi, 
dated 16th January rl930. The testator 
about the time of the execution of the 
will was about 36 or 37 years of age and 
he died on 19th March 1930, after having, 
it is alleged, executed the said^ will. 
8o far as the signatures on the will it- 
self are concerned, it is not disputed that 
1933 0/97 & 98 


those signatures were those of the' testa- 
tor. But what is suggested on behalf of 
the objectors is that those signatures had 
been put by the testator sometime pre- 
viously on blank pieces of paper and that 
suoh papers had been left by him with 
Shyam Bandar Debansbi and that the 
latter in conspiracy with a number of 
other persons had written out on these 
blank papers a will purporting to be a 
will of- the testator. In other words, 
the cbhtratlon is that the body of the 
will is a iforgery Md thikt there is inter, 
nal evidenoe to shbw thaf the will itself 
had nob been duly execiitied,. by the tes- 
tator. It is further, cdhtond^d that if 
one examines the contents of the will, 
the irresistible conclusion /is that the 
will is of such an. extraordinary charac- 
ter that very grave suspicion mast attach 
to the will acid that in the circumstances, 
a Court of probate will not admit the 
said will to probate unless and until the 
propounder, satisfied the conscience of 
the Court that. the will is a. genuine one 
and that it was duly executed by the 
testator and that the circumstances 
alleged on behalf of the objectors, pro- 
perly scrutinised and analysed, do not 
throw any suspioion whatsoever upon 
the question of the execution of the will 
by the testator, 

Now^ the learned Judge has gone into 
the matter at very great length. He 
has in his judgment discussed almost 
every point that was raised on behalf of 
the objectors and he finally came to the 
conclusion that the will wai^ of suoh ah 
extraordinary character, having regard 
to the Stats of the family of the testator 
to the faot that the will was alleged to 
have been executed by a young man of 
36 or 37 and to the character of the dis- 
positions themselves, that taking all 
circumstaooes into consideration, it was 
impossible to bold that the will had 
been exeoated by the testator. 

The learned Judge after setting out 
the facts relating tb the testator's family 
and the circumstances under w^h the 
will oamo to be executed as alleged, goes 
on to examine the reasons given by the 
propounder why the testator thought it 
right to make a will. Those reasons, 
according to the learned Judge were in- 
sulficient and the Learned Judge found 
that the main reason alleged on behalf^ 
of the proponnder, namely that the tea-* 
tator was on terms of enmity with his 
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tanautjs, that the teatator had instituted 
as many as 200 suits a^jainst his tenants 
in the Settlement Court and that he was 
in danger of his life< was not a ground 
either substantial in itself or a ground 
for. which there was even material in 
fact. The learned Judge then goes on 
to the question about the preparation 
of a draft and although he finds that 
according to the propoun^er no less than 
two drafts had been prepared, such drafts 
had, not been produced and that that in 
itsslf was a oircumstanoe which oast 
doubt on the question of the ezeoution 
of the will by the testator. He then 
proceeds to examine the evidence of the 
execution, and attestation of the execu- 
tion by the various witnesses who had 
been called before the learned Judge. 

In oases of this description although 
no doubt the onus probandi is on the 
person propounding the will, it is useful 
to remember that the proper way, to 
look at the question as to whether or not 
a will should be admitted to probate, is 
to proceed in the manner indicated by 
their Lordships of the Judicial Com- 
mittee in the case of Bulli Kunwar v. 
Bhagirathi (l). Their Lordships observed 
.that a Court of probate must consider 
first the question of the execution of the 
will. In a case where the trial Judge 
found that the will set up before him 
was a forgery primarily from a consi- 
deration of the contents of the will 
which he considered so extraordinary as 
to over-balance altogether the evidence 
of the witnesses who spoke to having 
been present and seen the testator sign 
the will and to having themselves signed 
the will as witnesses, their Lordships 
held that the trial Judge's method of 
procedure in discussing the question be- 
fore him was an erroneous one namely, 
first to make up his mind about the con- 
tents of the will and then to look at the 
"liositive evidence in favour of its execu- 
tion from-^hat stand-point. (Per Lord 
Davey) : see also in this connexion Pal- 
ckur Ankara Beddy v. Palohur Maha^ 
lakshmama ( 2 ). 

What js meant by '*due ezeoution" 
will be found discussed at very consi- 
derable length in a case decided by this 
Court: Woomesh Chunder Biswas v. 
Bashmohini Dassi (3). It will therefore 

1. (1906) 9 0 wTiTScTPO) 

■ '2. A I R 1922 PC 316=70 I C 9*9 (P.C.). * 

8. (1894) 21 Cal 279. 


notf be neipessary for us to elaborate the 
question of the "due ezecution" of the 
will. If the Court considers that the 
*'dne execution** has been proved, thi^t 
in itself will amount to a finding that 
the testator with full knowledge of the* 
claims of his relations upon his bounty, 
with full knowledge of the state of his 
properties and with full knowledge of 
every material rcircumsbance, had exe- 
cuted the will.- No doubt where the| 
circumstances are such as oasb suspicion 
upon the fact of the execution of the, 
will, the Court, in examining the evi. 
dence bearing on that point, will of| 
necessity exercise the utmost vigilance 
and will insist upon the propounder re- 
moving all grounds of suspicion that; 
ipight exist. But it is not permissible' 
to a Court of probabe bo consider aliundej 
tlie berms of the will, to consider whe- 
ther the terms are generous or not, to 
consider whether the rolatious who had 
natural and legitimate claims on the 
testator's bounty, have been cut oil al- 
together or not and then to consider the 
‘*due execution" of the will with pre- 
conceived ideas and to hold that the 
onus probandi had not been fully dis- 
charged by the propounder and to refuse 
to grant probate of the will. 

As we had occasion to say the other 
day there is not much difficulty in ascer- 
taining what the law is on the subject, 
and if there is as a matter of fact, no 
difficulty in ascertaining the law as laid 
down by eminent judicial authority from 
the dates of the very early cases reported 
in 2 Moors s Privy Coujicil Cases down to 
the present time, then the question bo- 
comes really a question of pure fact, aye 
or no, whether the evidence of execution 
as spoken to by the attesting witnesses 
should or should not bo given credence. 

The first witness is the executor Syam 
Sunder Debansi. (After discussing his 
evidence, the.^udgment proceeded.} As 
regards Tinoari it is said that he is a 
Naib of the Debansis and that therefore* 
he cannot be expected to go against his 
employers, ^be Debansis. There may be 
some justification for an observation of 
this character but the evidence of Tin- 
cari does not stand by itself. The evi- 
dence of Tincari baa got to be taken 
along with the evidence of the various 
other witnesses referred to above. As 
regards Madaa Mohan De, the muktear. 
it , is stated that he is a very j.anio£ 
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muktear and that be is a y< 2 ung qaan 
of Syam Bandar's age. Of cottrse the 
learned Judge had before him the wit- 
aesseSf an opportunity which he had and 
which wo have not. But we are entitled 
•to examine for ourselves the reasons 
|given by the learned Judge for discard- 
ing the pvidenoe of these witnesses. 
Because a person isa very junior muktear 
and a young man, that is no reason by 
itself for discarding his evidence. (After 
discussing the evidence of other wit- 
nesses, the judgment proceeded.) There 
again the learned Judge baa introduced 
Reasons in his judgment which do not 
really bear on the question of the execu- 
tion of the will but yj;bich really suggest 
that there were reasons for coming to 
the conclusion that the will was a sus- 
picious one. No doubt as has been ob- 
served above where the circumstances 
arc suspicious, the highest degree of 
vigilance and scrutiny should he exer- 
cised before the Court grants probate of 
a will. But it all depends upon the 
view.point you take. If you approach 
the question of the execution of the will 
by embarking on an elaborate inquiry as 
to whether or not the contents of the 
will were iniquitous or the reverse and 
try to frame your final conclusions on 
the question of the execution of the will 
in the light of what you may consider 
about the nature of the contents of the 
will, then in the words of their Lord- 
ships of the Judicial Committee you 
embark upon an inquiry which is not 
])ermissibl0 in a matter of this des- 
cription. 

It is not to be understood for one 
second that our reading of the oases in 
the Brivy Council is this, that you must 
confine your attention exclusively to the 
due execution of the will and come to a 
conclusion one way or the other whether 
probate of the will should be granted or 
not, irrespective of the rest of the evi- 
dence on record. To start with, you 
have to consider the question of the 
execution of the will and direct yonr 
mind towards a olose scrutiny of/the 
evidence bearing on the question of the 
execution of the will. But at the same- 
time you are not to overlook or disregard 
such elements of suspicion as may be 
brought to your notice. 

In other words, you are to analyse 
the direct or positive evidence as regards 
the execution of the will and try to test 


the accuracy of that evidence remember- 
ing all the time what are the real ele- 
ments of Buspioion which may attach to 
the execution of the will. Even at the 
risk of repeating what we have already 
said, it may be stated at once and finally 
that the process is not to be reversed 
and that you are not to embark upon an 
inquiry as to whether or not the will 
]bjas been exeeoted by discussing seriatim 
and at eohsiderable lenctb the terms of 
tbe will.. Erom this pmnt of view many, 
of tbe ^ciniioisma. urged as against the 
positive, evidefrfoe Waring on the question 
of the executiW do not bear scrutiny 
and examination iuid oannW. be regarded 
as matters forming grounds for 
refusing probate. We aeoepft. asudrreot 
the eviWnoe pt the exdputiW bl the will. 

Now, as the learned Judge has dis- 
cussed the nature of the .terms of. the 
will, it is just as well to make a brief 
reference to it; (After diBcossiog the 
terms, ^is Lordship proceeded.) Now, 
to put it very shortly we dp not think 
that the evidence of execution is un- 
satisfactory, we do not think that the 
evidence of execution is unreliable : on 
the contrary we are of opinion that all 
the available evidence that could be got 
has been produced by the proppunder 
and he has finally discharged the onus 
that lay on him. 

To sum lip our conclusions, we are of 
opinion that the learned Judge started 
with a prejudice against the propounder, 
such prejudice haying its origin in what 
he considered to be the iniquitous 
character of tbe will. ^ Be came to tbe 
coDolusion that tbe will was an extra- 
ordinary one, he came to the conclusion 
that the testator had no reasons whatso- 
ever for making the will, that he was a 
young mail of 37 and that unless danger, 
palpable danger, had been shown to exist 
tbreatahing his life there was no reason 
for him to teeoute the will. The lea^lt^ 
Judge baked bis judgment really on these'^ 
two points and then he proceedcid 
consider the question of tbe execution of 
the will. Now, if one is satisfied about 
the factum of execution, you are not 
entitled to pay exclusive atlentiou to 
the terms of the will. 

The testator apparently had to fight a 
large army of refractory and recalcitrant 
tenants. That is not denied by tbe 
witnesses, for what is suggested is that 
at the time of tbe execution of tbe will 
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he had come to terms with a large body 
of his tenants, that he was in the habit 
of addressing his tenantry who belonged 
to the Moslem faith by endearing terms 
and that be did not entertain apprehen- 
sions about his life. Sbamsundar has 
given a detailed and graphic account of 
what the testator’s apprehensions were, 
and if once Shamsundar’s story is ac- 
cepted then you must come to the conclu- 
sion that the testator for reasons of his 
•own may have thought it neoeasary to 
make this testamentary disposition of 
hiS^properties lest on his death disputes 
and dififerenoes arise and render it pos- 
sible for interested parties to squander 
away his properties including the patri- 
mony that be had inherited. If once 
this conclusion is reached then all the 
elaborate reasons given by the learned 
Judge about there being no reason in 
existence for the making of the will 
would disappear. 

We are further of opinion that the 
reasons given by the learned Judge for 
the finding that it was a forged will are 
insufficient and further that under 
no oircumstances could Shyamapada 
Mukherji have been disbelieved. Nor 
was there any justification for coming to 
the conclusion that Baidyanath had 
come to Court to retail a story packed 
with untruths and supported by fanciful 
theories. There are no reasons for dis- 
missing Syamsundar with the curt obser- 
vation that because he was an interested 
party therefore no reliance should be 
placed on his testimony. If the theory 
of interestedness were to prevail the 
same standard must be applied to the 
defendant’s witnesses and it cannot be 
denied that Eamal Eumari was as much 
interested in upsetting the will as Syam- 
sundar was for supporting the will. We 
have already given sufficient reasons for 
coming to tbo conclusion that the terms 
will looked at fairly and squarely 
- and from the point of viewof theeironm- 
stances surrounding the testator and 
beifig not unmindful of what had gone 
on in V&h past with him are not extra- 
ordinary^ 

KamarEumari was deprived because 
she never palled on well with her hus- 
band, she hardly lived with her husband, 
fihe came only thrice during the whole 
course of her married life and on each 
.occasion she stayed only a few days and 
her subsequent conduct showed that she 


did^not care much for her husband but 
she' wae' interested only in securing a 
large slice of the husband’s properties. 
Taking all thesd circumstances into coi;. 
sideration and being not unmindful of 
what has been observed by the learned • 
Judge as a Judge of fact and of the 
ciroumstances that in questions relating 
to facts although regard must be had to 
the finding of a Court of first instance 
the appellant is entitled to invite us to 
come to our own in Jependent conclusions 
thereon, we are unable to agree with the 
terms of the judgment and we have no 
other alternative but to direct that the* 
judgment and decree of the Court below 
should be set aside^and that this appeal 
be allowed with cos^ts and that probate 
of the will should be granted. We assess 
tne hearing-fee in this appeal at ten gold 
ihohurs. In view of the terms of our 
judgment the order appointing the Nazir 
of the District Court a3 Administrator 
pendente lite to the estate of the de- 
ceased mast cease to have operation. 

S, K. Ghose, J. — I agree. 

K.S. Appeal allowed, 
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Guha, J. 

Majidan Bewa and others — Defendants 
— Appellants. 

V, 

Basanta Kumar Basu — Plaintiff — 
Bespondent. 

Appeal No. 2405 of 1930, Decided on 
19th December 1932, from appellate 
decree of Sub- Judge, Bogra, D/- 24th 
April 1930. 

(«) Evidence Act (1872), S. 92— Written 
contract cannot be varied by local custom. 

A written and express contract cannot be con- 
trolled or varied or contradicted by local custom. 

[P 773 0 1] 

(b) Bengal Tenancy Act (8 of 1885), 
S. 178 (c)-*Tenant acquiring occupancy right 
— He cannot contract himeelf out of such 
right by executing a lease. 

Where a tenant has acquired a right of occu- 
pancy, he cannot contract himself out of such 
right by executing a lease to the landlord, nor 
oan the landlord base his claim for ejectment on 
such lease \AIE 1930 Cal 815, Bef, [P 774 C 1] 

(c) Bengal Tenancy Act (8 of 1885), Ss. 3 
(3) knd 4 (3)-'Tenanl.*’ 

The word ’'Tenant'* in the Act includes an 
under-raiyat. [P 774 C 2] 

Badhabinod Pal an&Bhupendra Nath 
Duit Boy or Appellants. 

Bijan Kumar Mukerji^tor Bespon- 
dent. 

Judgment, — The suit out of which this 
appeal has arisen, was for ejeotmenb of 
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an under-raiyab, acoording to tfao tefma 
of a registered lease exeouted by him 
(the under-raiyat) on 16th Agrahayan 
r324 B. B. The defence of the under- 
^raiyat was that be bad acquired right of 
occupancy by custom, and was not liable 
to be ejected. The right of occupancy 
claimed the under-raiyat was recorded 
in the settlement records, as finally 
published. The controversy in the case 
before the lower Oourts appears to have 
centered round the question whether the 
terms of the contract evidenced by the 
registered lease could bar the operation 
of the local custom, in the matter of 
acquisition of occupancy right, as claimed 
by the under-raiyat. The trial Court 
answered the question in the negative, 
and in that view of the case, held that 
the defendants could not be ejected from 
the lands in suit, in which he had ao* 
quired right of occupancy by custom. 
On appeal by the plaintiff, the decision 
arrived at by the Court of First Instance 
was reversed. According to the learned 
Subordinate Judge in tlie .Court of appeal 
below, the settlement record had been 
rebutted and the defendants were held 
not to have acquired a right of occupancy 
by local custom; a decree was therefore 
passed by the lower appellate Court, 
entitling the plaintiff to get kbas posses- 
sion of the lands in suit. The Court of 
appeal below baaed its decision on the 
decision of the Court in the case of 
Mahammad A7jejuddiv v. Frodyat Kumar 
Tagore (1), in which it was hold in the 
case of a tenure, that an agreement 
where the tenancy was nou-transferable 
in express words, no evidence could be 
{given of the customary transferability 
jof tenures in the locality; deducing from 
the said decision that evidence of custom 
in respect of a tenancy was inadmissible 
where the custom alleged was oontradic- 
tory to the terms of a written agreement. 
No exception can, to my mind, be taken 
to the view expressed by this Court in 
’the decision referred to above, and which 
is in consonance with the observations 
of Story, J., iu The Schooner; Jteside (9), 
which are quoted in the treatises on the 
Law of Evidence, where the very emi- 
nent Judge said : 

But I apprehend that it oan never be proper 
to re;}ort to any u^age or cuetom to control or 
vary positive stipulations in a written contract, 
and a fortiori not in order to contradict the same. 

1. AIR 1921 Cal 741=61 I C 603=48 C.U 869. 

2, 2 Sumo 507. 


An express contract of the parties is alwkys ad- 
missible to supersede or vary or control a usage 
or custom; for the latter may always be waived 
at the will of the parties. But a written and 
express contract cahnot be controlled or varied 
or contradicted by local custom; for that would 
not only bo to admit parol evidence to control, 
vary or contradict written contracts, but it would 
be to allow more presumptions and. impUcations^ 
properly arising in the absence of any positive 
expresoiOBS of intention, to control, vary or con- 
tmioti the most formal and deliberate doejara- 
tfoQ9 of ike j^rties,'’ 

Iu the case bdjfore US, the pcsition is 
that thera is 'i(h9. ratey in the finally 
published record of rights,, showing that 
the defendant! an under-raiyat, had 
acquired right of' doeupancy in the lands 
in his possession, by Cttstom prevalent 
in the locality; the statutory presump- 
tion attaching to this entry him to be 
rebutted by the plaintiff ju the suit; and 
the way in which he sought to rebut the 
presumptioo was by the contract bet- 
ween the partieSi ga evidenced by the 
registered lease, by which the tenant 
defendant in the suit acknowledged the 
plaintiff-landlord's right to ejectment, 
after the expiration of the lease in 1332 
B. E. In my judgment, the question in 
the present case is not whether evidence 
of custom was admissible where the 
custom alleged was contradictory to the 
terms of a written contract, nor also 
whether the contract was inconaistent 
with the growth of custom as propounded 
by the lower appellate Court; nor is the 
real queabion for consideration in the 
case, whether the contract contained in 
the written lease could bar the opera- 
tion of local custom, as stated by the 
trial Court. The question isi could the 
tenant, as an under-raiyat, with a rightj 
of occupancy acquired by custom, con- 
tract himself out of his right so acquired. 
The learned Advocate for the defendants- 
appellants, the successors- in-interest ofl 
the original tenant defendant in the sq^.^ ^ 
has plaeed reliance on the decision of-- 
Ibis Court in the case of Abdul Hamid 
v,Bakub Ali Pandit (3), in which it was 
held that where an under-raiyat was 
recorded in the record of rights as hav- 
ing a right of occupancy, it must be pre- 
Burned that that right of occupancy has 
been acquired by him by virtue of a 
custom; it is for the plaintiff in a suit 
for ejectment to show that an entry to 
that effect in the record of rights U 
wrong. 


3. AIR 19S0 Cal 815=123 I C 2p6. 
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The proposition as laid down in the 
above decision must be accepted as a 
correct proposition of law; but it does 
not deal with the question requiring 
consideration in this case. The question 
still remaios whether the written con- 
tract as evidenced by the registered lease 
executed by the tenant relating to eject- 
ment could rebut the presumption in 
favour of the tenant as to his having 
acquired a right of oocupanoyi which 
precluded the landlord from seeking 
jejeotment. ^Xha-t^estion thus arising 
for consideration, as has been mentioned 
already, was whether the tenant could 
contract himself out of his right as an 
occupancy raiyat; could the plaintiff 
landlord insist upon his right to eject 
the tenant by virtue of a contract which 
does away with the right of occupancy 
acquired by the tenant. This leads^us 
to the consideration of the operation of 
the statutory provisions contained in the 
Bengal Tenancy Act, if any, bearing 
upon the subject. In S. 178 of the Act, 
it is expressly provided that nothing in 
any contract between a landloM and a 
tenant shall take away an occupancy 
right in existence at the date of the con- 
tract. So far as the case before us is 
concerned, upon the settlement records, 
the tenant had acquired a right of occu- 
pancy; could that right, which must be 
treated as a right in existence, be taken 
,away by any contract between a landlord 
and a tenant ? As the provision of the 
law stands, the contract would be wholly 
inoperative in the matter of the land- 
lord’s right to eject the tenant on the 
land in suit, if the word ‘^tenant’* used 
in S. 178, Bengal Tenancy Act, includes 
an under-raiyat. 

The word '^tenant" has been defined 
in the Act; it means a parson who holds 
lands under another person, and is, or. 

for a special contract wbtild be* 
'tiable to^pay rent for that land to that 
person. The definition, as it stands, 
does np^ exclude an under.raiyat. ^In 
addition of the definition of the word 
tenant" there is, in the Bengal Tenancy 
Act, a OUapter dealing with the ''classes 
of Tenants”, coming within the purview 
of the Act; and in 8. 4 contained in that 
Chapter, the classes of tenants have 
been enumerated. Ip 8. 4 (3) under- 
iraiyats, that is to say, tenants holding 
whether immediately or mediately under 
raiyats, are classed as tenants. The 


Ben'gal Tenancy Act therefore specifically 
keeps-the under-raiyats within the opera- 
tion of that ActT, and in that view of the 
matter, 8. 178 (o) to which reference hafi* 
already been made, is a positive provi- 
sion contained in the statute, which 
. negatives the plaintiff's case, so far as 
his claim for ejectment, as made in the 
suit was concerned; if the occupancy 
right was in existence at the date of the 
contract evidenced by the lease on which 
the plaintiff bases his claim for eject- 
ment, the contract could not, under the 
law, take away the occupancy right of the* 
tenant if it were in existence at the date 
of the contract in 1324 B. B. The Courts 
below have not come to any finding on 
l^e question as to when the defendants' 
nght of oocupancy came into existence: 
Che entry in the record of rights cannot 
help the defendants for determining that 
question, inasmuch as the entry was made 
some time after the .lease was executed 
by the tenant, in the year 1324 B. E. 

In my judgment therefore tho case hag 
to be sent back to the Court of appeal 
below, for the purpose of determination 
of the question as to whether the right 
of occupancy claimed by the tenant, and 
as recorded in the record of rights, came 
into existence before theyear 1324 B. E. 
If the tenant had acquired right of occu- 
pancy before the year 1324 B, E., that 
right could not be taken away by the 
registered lease executed in favour of 
the landlord in that year, and the land- 
lord's claim for ejectment could not 
succeed. In the result, the appeal is 
allowed, and the case is remitted to the 
Court oj appeal below, for a rehearing of 
the appeal before it, in the light of this 
judgment, on the materials on the record, 
and on further materials, consisting of 
documentary and oral evidence, as may 
be placed before the Court by the parties, 
iu support of their respective oases. The 
costs in the litigation np to the present 
stage, including the costs in this appeal, . 
are to abide result on remand. Future 
costs are to be awarded according to the 
discretion of the Court below. 

K.S. Case remanded. 
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A. I. R. 1933 Calcutta 775 * 

Mukerji. J. 

Oolam Nabi Mridha — Flaintiff — Ap- 
j^ellant. 

V. 

Mafijaddi and others — Defendants** 
Bospondents. 

Appeals Kos. 3031 and 3023 of 1930, 
Decided on 7th February 1983, against 
decrees of Addl. Sub-Jodge, Baokergunj, 
D/- Slsfc May 1930, 

Bengal Tenancy Act (1885). S. 22-^Pur- 
-chaie of non-lrantf arable occupancy bolding 
by cotharer landlord — Hit cotharera are an- 
aitled to treat holding at abandoned and taka 
poftesaionito the astent of their tharat. 

A purchase by the cosharer landlord of a non- 
transferable occupancy bolding, in respect of 
which bo ia a cosharer landlord, entitles his 
cosharors to treat the holding as abandoned and 
to take khas possessson of it to tlie extent of 
their shares : Allt Cal 667, AtB 192$ 
Cal 701 and AIH 1926 Cal 168, not Foil. 

IF 776 C 2] 

Jatindra Nath Sanyal — for Appel- 
lant. 

Abinash Chandra Guha and Srish 
Chandra Dutt — far Respondents. 

Judgment . — These two appeals arise 
out of two suits which were instituted 
by the plaintilf to eject the defendants 
on the allegation that they hold the 
land as under-raiyats and the periods of 
their leases have expired. The alleged 
under-raiyati holdings consist of two- 
thirds and one. third shares of the land 
of a holding which belonged to one 
Amjad Ali Mridha under a purchase 
made by him in 1322. In 1324 Amjad 
Ali granted the two under-raiyatis for a 
period of nine years. In 1332 the plain- 
tiff purchased the interest of the heirs 
of Amjad Ali. The suits were dismissed 
by tl;ie Munsif and his decision has been 
affirmed on appeal by the Subordinate 
Judge. The plaintiff has then preferred 
thesaappeals. The controYersi^in these 
appeals relates to the question of merger, 
which was the main plank in the case 
for the defence and which arises in this 
way Amjad Ali had, at the date of his 
purchase of the raiyati in 1322, a share 
in the howla to which the raiyati was 
subordinate. It was oontsnded that on 
his purchase the subordinate interest 
which he acquired became merged in the 
superior interest which he had held 
from before and that, accordingly, the 
subordinate interest which Amjad Ali 
created in favour of the defendants 
could only be a raiyatrand not an under- 
raiyati. 


It has been found that theliolding 
which Amjad Ali purchased was a non- 
transferable ocoupancy bolding*. The 
Subordinate Judge was of opinion, on 
the strength of two decisions of. this 
Court, one in the case of Boshan Al^ v. 
Chandra Mohan (l) and the other in the 
ananpt Hoohanuddi v. Abdui ffakim (2), 
that B*.^, Ben. Ten. Act, would apply 
to bll^oeonpanoy holdings, transferable 
as weilM PoMransferable. This view, 
it be is not the view 

generaUy aoediited hy tbi^ and is 
ditedtly!ant.|tgbbistie to the . Urge body 
of cases Whtoh h8V;e,.fijr^ down the! 
law that a purOhasa by tiiA oosbarerl 
landlord of a non^trgnsfotabla'Q^pancy 
holding, in respect of ^bfoh he . ig: a oo- 
sharer landlord entitles his odsharets' toj 
treat the bolding as abandoned . And toj 
taka khas posaeasibn of it to, the ^ettent 
of their shares: sko Sarat Chandra Saha 
V* Bepin Bshary OhakravatUX^). 

Indeed, the learned advocate for the 
respondent has not sought to support the 
view on which the learned Judge has 
proceeded, but has endeavoured to make 
out that independently of that section 
there was a merger. I have carefully 
considered bis arguments, but I regret 
I do not see bow it can be said that 
because the holding was non-transfer- 
able, Amjad Ali should be regarded as 
having purchased a holding which was 
extinguished by the purchase, so that 
the only interest which Amjad Ali was 
capable of creating was a raiyati and 
not an under-raiyati. I do not find any 
indication of any inteOtion on the part 
of Amjad Ali not to keep his two inte- 
rests separate from each other. The 
rent<*dd€iree which the plaintiff obtained 
against the defendants sufficiently estab- 
lished the validity of the plaintiffs' 
patbfaase of Amjad All's interest and the 
pleintitf seems to me to be oompeten^Ntp^ 
deal with the defendants just in the 
saw why as Amjad Ali could have.dono. 

On the whole I can see nothiQg which 
can rightly stand in the way of the 
plaintiff's obtaining a decree in eject- 
. ment against the defendants. But I 
agrse with the Courts below in ' bolding 
that the defendants are entitled to the 
compensations reserved by the agree- 
ments, Exs. A and B. It appears that 

1. AIR 1923 Cal 701=50 Cal 749=76 I 0 447., 

2. AIR 1926 Gal 168=90 I C 816. 

8. AIR 1933 Cal 687. 
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the plaintiff while making the purohase 
was fully alive to the contingency of 
having to pay the compensation in case 
the defendants are ejected. The result 
is that in my judgment these appeals 
should be allowed in the following terms: 
• That the decrees passed by the Ooorts 
below should be vacated and in lien 
thereof a decree should be passed in 
plaintiff's favour to the effect that on 
the plaintiff's depositing Bs. 333-5-4 in 
the Court of first instance for payment 
to the defendants by the end of the 
current Bengali year, the plaintiff iivili 
have a decree in ejectment of Bent Suit 
No. 2917 of 1927, and on a similar pay- 
ment of Bs. 166-10-8 in the said Court 
within the said time the plaintiff will 
have a decree in ejectment in Bent Suit 
No. 2916 of 1927, and it be ordered that 
in case the condition is not fulfilled as 
regards any of the suits, the appeal in 
connexion therewith will stand dis- 
missed.* There will be no order for costs 
in this litigation in any of the Courts. 
Leave to appeal is asked for but it is 
refused. 

K.S. Order accordingly* 

A. 1. R. 1933 Calcutta 776 (1) 

Lost. Williams and Henderson, JJ. 

Superintendent and Remembrancer of 
Legal Affaire, Bengal-^ Appellant, 

V. 

Luchmi Narayan Barman and another 
— Bespondents. 

Criminal Govt. Appeal No. 2 of 1933, 
Decided on 10 tb August 1933. , 

Criaiiiial P. C. (1898), S. 417— Appeal by 
Local Government from order of acquittal 
by Special Magietrato appointed under Ben- 
gal Act 12 of 1932 if not competent— Bongel 
Supproffien of TerrorUt Outrages (Supple- 
mentary) Act (24 of 1932), S. 5. 

An appeal to the High Oouit by, the Looal 
Government from an order of acquittal paiaed by 
a special Magietrate appointed under Bragal Act 
12 ofJL93-2 is not competent under S. 5 of Act 24 
WHSIJ. IP 776 C2 ] 

B. t>a8 Gupta, Jogee Chandra 
Sinkq] Heramba Oh. Ouha, Joy Qopal 
Ohose and* Kamalesh Sen — fpr Accused. 

Ehundkar and Anil Chandra Bai 
Chaudhuri^tor tbe Crown. 

Henderson, J. — ^This is an appeal by 
the Local Government under 8. 417, 
Criminal P. C., against an order of, ac- 
quittal passed by a Special Magistrate 
appointed under tbe provisions of Act 12 

1032 of tbe Bengal Legislative Coun- 
oil. A preliminary objection has been 


taken to the effect that the appeal is 
incompetent. Mr. Khondkar has argued 
that the wording of S. 417 is sulfioiently 
wide to cover the present case. It ib 
quite clear that an accused person con- 
victed by a Special Magistrate could 
have no appeal apart from the special 
provision. S. 404 provides that no ap- 
peal shall lie, except as provided by the 
Code or by any other law for tbe time 
being in force. There are no special 
Magistrates under the Code and there is 
no provision in Ob. 7 for an appeal 
against tbe conviction by such a Magis- 
trate ; for example, it would not be pos. 
Bible to say whether such an appeal 
would lie to the District Magistrate, to 
the Court of Session or to this Court. 
Mr. Khundkar has therefore argued that 
vshile it is necessary to provide specifi- 
cally for an appeal by an accused person 
it is unnecessary to do so in the case of 
an appeal by the Local Government 
under S. 417, because the section doeb{ 
so by its own terms. It is unneceesaryi 
for us to decide this point, because ini 
our judgment the present case is con-j 
eluded by S. 5 of Act 24 of 1932 passodj 
by tbe Indian Legislature. 

On this point Mr. Ehundkar has at- 
tempted to argue that an acquittal ia 
not an order or sentence. In our opi- 
nion, it would be impossible to uphold 
such a contention ; but in any case, the* 
section goes on to say that no Court; 
shall have juriediction of any kind inj 
respect of any proceedings of a Specialj 
Magistrate, save as provided in the Local 
Act as supplemented by this Act. It is 
therefore clear that this appeal is in- 
competent under this section and we 
therefore dismiss it. * 

LorUWilliams, /.—I agree. 

K.S. Appeal dismissed., 

A. I. R. 1933 Calcutta 776 (2) 

M. 0. Ghose, J. 

S, W. Colbert — Petitioner. 

v. 

Mrs. H. Opposite Party. 

Criminal Bevn. No, 1104 of 1932, De- 
cided on 6th December 1932, 

Criminal P. C. (1898), S. 488— Compro- 
mise of proceedings under S. 488— Enforce- 
ment of compromise is within jurisdiction of 
civil Court and it cannot be incorporated in 
order of Magistrate. 

Whexa in a proceeding for maintenance under 
S. 488, the parties enter into a compromise, the 
enforcement of the Ibompromise cornea with in 
the jurisdiction of a civil Court and not a crixni- 
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iial Court; aud the Magistrate should trelegate 
tho parties to a civil Court for enforcemeut of 
ibc compromise and should not incorporate it in 
bis order i A I R 1930 Lah 621, ReU on, 

• LP 777 0 2] 

Sudhansu Sekhar Mtikherji-Aov Peti- 
tioner. 

Judgment , — In this case Mrs. Colbert 
made a petition against her husband 
stating that he had married her about 
U) or 17 years ago but that lately he had 
treated her badly and neglected to main- 
tain her; that he was living with an-. 
(;ther woman for the last four years and 
iiikised to maintain her; that he earned 
about Ps. 150 per month and she asked 
tor a maintenance of Bs. 50 a month. 
Tlio husband stated in his written state- 
jiiont that ho married her in 1917 upon 
iter false representation, but afterwards 
uhe brought into his house her illegiti- 
Tiiate children and a married daughter 
with children; and ho was asked to 
maintain all of them, and when he re- 
fused to do so ho was turned out. He 
further stated that ho was willing to main- 
tain her but not hor grown up children; 
that although he was willing to main- 
tain her she refused to como to him. 
The matter was fixed for trial on a cer- 
tain date when the pleader of the bus- 
band was absent and in his absence a 
compromise petition was drawn up by 
the pleader for tho complainant to the 
oiTect that by the intervention of friends 
the husband has agreed to pay Ea. 30 
per month as maintenance towards the 
wife. The learned Magistrate thereupon 
orciored that the defendant Mr. Colbert 
(to pay Es. 30 per month as a separate 
maintenance to the wife, Mrs. Colbert. 
The present rule was issued on two 
;^rounds,* namely, (l) that the order of 
the Magistrate is had in law, and {2} that 
the petitioner not having been a con- 
senting party to the compromise, tba 
case should not have been disposed of on 
the basis of the compromise, 

^No one has appeared to oppose the 
lule. The learned Advocate for the peti- 
tioner has nrged that the petitioner very 
foolishly agreed to tho compromise with- 
out understanding the true import of it; 
that in fact he did not agree to pay 
Hs. 30 per month to the wife for living 
'Separately from him; that his proposal 
Was to maintain her if she lived with 
him; and that be is willing to maintain 
if she live with him without the 
grown up children. The learned advo.^ 


cate quoted a Lahore case Sham Singh v. 
Mi, Hakam Devi, A, I, S, 1980 Lah. 
52A where it was laid down that, where* 
in a proceeding for maintenance under 
B. 468 the parties enter into a oompre^ 
mise, the enforcement of the conipro^ 
mise comes within the jurisdiction of a 
civil Court and not a criminal Goart;| 
and urged that in this case the learned! 
Magistrate shMld have relegated thej 
parties to . a' civil Court for enforcement 
of the eofijiipre^se s>nd should not have 
incorporated! it in his order. There is 
no opposition td the rule./. It is made^ 
absolute apd the palssed by the 

learned Magistrate is set aside, 

K.s. !^ade 

4c A. I, R. 777 

BanKIN, C. J. AUD ByCSLAIlb, J. 

The Anglo Persian Oil Co. Ltd*, In re* 
Civil Beference, Decided on 8th Feb- 
ruary 1938. . . : ■ j 

^ (a) Ificouia-tax Act (]922),/^9» 16X2)-— 
Whether payment U capital expenditure 
depende on nature of bh'elnesc of .'payer and 
other related feetore— Money paid by com- 
pany in lump ium as eempensation for lota 
of agency to avoid future revenue • eapendl- 
ture at committlon it not capital expendl'* 
ture* 

The principle that capital receipt kpellt capi* 
tal expenditure or vice Verts, 1b simple, but it la 
not necetssrlly sound. Whether a payment isor 
is not in the nature .of oapltsf^ expenditure de- 
pends or may depend upon the character of the 
business of the payer and upon other factors re* 
lated thereto. The eaes of payer aud payee must 
be considered upon an independent statement- of 
the relevant facts proved in his presence, there 
being no overriding principle, of law that the in- 
come-tax authorities are entitled to tax once ai 
least on every payment. [P 779 0 1,2] 

A company paid certain amount to its agent ia 
lump sum as compensation for loss of agency 
whereby the company relieved itself of future 
annual payments of commission chargeable to 
revenue account; , , 

JETsW 1 that the payment was not capital ex- 
pedtditure'; Angto^Persian Oil Co, Ltd, v, Dale, 
(1982) and AIR 19S1 Cal 676 (SB), 

Bel. : . , [P 779 C 2>‘ 

(b) IiMcmf IUME Act (1922), S. 18— Payment ‘ 
inadwfcrilcia’^.imFroper or oblique purpose 
oiilaido. . courto of' business management^* 
Dedttctldti of such amount it notparmigsible. 

If it appears from the assessee's own case or 
the facts found,* that the payment » made by 
way of distribution of profits or is wholly, gratui- 
'^OuS or for some improper or oblique purpose out- 
side the course of LusiueBB management,* the 
deduction cannot be regarded as permissible, 

IP 779 0 2] 

^ (c) Income-tax Act (1922), S. 10 (2) (ix) 
—Expenditure need not be made with view 
to produce profits in year of account. 

Clause (9) of Eub-S. (2), S. 10 of the Act, doe.9 
not say that the expenditure must bo made with 
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a view to produce profits ia the year oE account: 
Alh 1921 J3om 891 and Vallambrosa Rubber Cc, 
Ltd, V. Farmer f (1910), 6 Tax cases 529, Ref, 

IP 779 0 2] 

(d) Income-tax Act (1922), S. 34 — Deduc- 
'tion improperly allowed — S. 34 ie applicable 
4 p put right asseesment--*06i<er. ^ 

^ Obiter.S, 84 is applicable to put tight an 
assessment— by which a deduction has been 
improperly allowed. Such a ease is a case of 
income escaping a8aeBsmeiit**-not the whole in- 
come of the assessee but ■ part of it escaping 
assessment, and there is nothing in 6. 81. which 
limits it to cases of non disclosure by the assessee, 
or discovery of new matter by the lucome-tax 
■authorities orlinadvertence as distinguished from 
•erroneous dellberalious on the part of these 
ibuthorities: AIR 1928 Mad 287, Rel on.; Ander^ 
eon & Halstead, Ltd., ' v. Birrel, {19S2) I K B 
m,Di8t [P 780 01] 

Pugh, S, Me Bose and 8, Ohaudhuri — 
for AsaesBee. 

N. N, Siroar and Badhabinode Pal— 
for Tnoome-tax authorities. ^ 

Bankin, G. J.-^The assessees are the 
Acglo-Fersian Oil Company (India) Ltd., 
a company incorporated in England, 
They have since 1921 • carried on, in 
India the businoss of selling fuel oil 
and other products through selling 
agents paid by commission on sales. 
Until '1928 the selling agents wore 
Messrs. Shaw, Wallace & Co., but in that 
year the assessees determined this 
agency and a new eompany called the 
"'Burma Shell Qil Storage and Distribut- 
ing Company of India'* became the sel- 
ling agent of the essessees. Pursuant to 
certain verbal negotiations the assessees 
in August 1928, paid to Messrs. Shaw, 
Wallace & Go. the sum of Bs. 8,26,000 
as Gompensatioh *for the loss of their 
ofTice as agents to the assessees. The 
payment made in 1928 came to be oon- 
eidered by the income-tax authorities 
when dealing with assessments for the 
year 1929-30. In that year of assess- 
ment, the pTesent'aseessees — the Acglo- 
Persian Oil Company (India), Ltd. — put 
^^rward the payment as. a permissible 
‘ deductien from their gross profits and 
their claim was allowed. MesSrs.Shaw, 
Wallace A Co., the recipients, were at 
first ffssessdd upon that sum as part of 
their profits of the previous year, but 
the question was taken by them to this 
High Court, where it was decided [In re 
Shaw, Wallace & Co. (l)] that the sum 
received was not income, profibs or gains 
within the meaning of the Income-tax 
Act. The income-tax authorities ap- 
1 .“Alii 193 r0ar6TG‘= i‘3l' 10 839 = 59 OaTTriTa 


pealed c from this decision to the Privy 
Council^ but meanwhile proceeded under 
B. 34 of the Act to re-open the question 
with the present assessees, claiming that 
as the High Court had held that in the 
bands of the recipients it was a receipt 
on capital account, it must needs follow 
that in relation to the business of the 
assessees it was in the nature of capital 
expenditure, or a 'capital payment." 
The income-tax officer, the Assistant 
Gommiasioner, and the Commissioner 
‘have all agreed in this and appear to re- 
gard it as a simple and obvious truth. 
The two questions referred to us by the 
Commissioner under B. G6 of the Act 
are as follows : 

1. Whether the sum of Rs. 3,25,000, boing 
money paid by the company in a lump sum as 
compensation for loss of agency, whereby the 
company relieved itself of futuio annual pay- 
ments of commission chargeable to revenue ac- 
count, can be disallowed as being an improper 
deduction from the income, profits or gains of 
the business and wbetlicr an oquivaleiit part of 
the company's income was chargeable to tax 
therefor. 2. Whether 6. 34 of the said Act 
could in law bo applied, in the circumstances of 
the case, to re-open the assossmeut aud review a 
deduction made and allow'ed and whether an 
equivalent part of the income could be subse- 
quently held to be a part of the income, which 
had escaped assessment." 

Now, after this refereuco had been 
made, the appeal in the case of Messrs. 
Shaw, Wallace & Co. [ Commissioner of 
Income-tax, Bengal v. Shaw Wallace 
&Go. (2)] was decided by the Judicial 
Committee (14th March 1932). The 
appeal was dismissed, but the finding — 
that the money received by Messrs. 
Shaw, Wallace & Co., was not income, 
profits or gains within the meaning of 
the Indian Act — was in no way based 
upon the view that it was a redeipt on 
capital account. Indeed, upon the facts 
as stated in the case then before their 
Lordships, they do not appear to me to 
have thought that view correct in the 
absenoe of any assignment of goodwill 
or other asset. 

Now the present assessees, who aftdr 
all were no parties to the proceedings 
to assess Messrs. Shaw, Wallace & Co., 
and had no opportunity therein at any 
time to put forward any facts 
about their own business and hov; 
they came to make this payment, 
took the proper steps to do so be- 
fore the Gommissioner, in so far as this 
■‘2.'iriRT982 P 0 188=1861 0 742=69 I A ‘iuG 
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necessary to meet the adverse find- 
ings of the inoome tax officer and Assis- 
tant Gommissioner. Their petition the 
<}(AnmiB8ioner has on all materiAl points 
f^ccepted as a statement of truth and has 
very fairly incorporated in his own 
statement of the facts. In particular, 
he has, in' formulating the first of the 
two questions submitted, embodied the 
statement that the Bs. 3,25,000 was 
'' money paid by the company in a lump sum as 
compensation for loss of agency, whereby the 
company relieved itself of future annual pay* 
mants of commission chargeable to revenue act* 
c«unt.” 

This is part of what was pleaded by 
the assessees as bringing them within 
the decision of the English Court of 
appeal in Anglo-Persian Oil Company^ 
Limited v. Dale (3) and as showing that 
the payment was not in the nature of 
capital expenditure. Save for their re^ 
feronca to the Shaw Wallace case (1), 
neither the Assistant Commissioner nor 
the Commissioner has dealt on the 
merits with the coutention of the pre- 
sent assessees. Yet the parties are dif- 
ferent, the question of law is different 
and the statement of facts in the two 
oases is noticeably difl’aront. The Advo- 
cato-Goncral, at the hearing of this re- 
lorence, did not seek to support the rea- 
soning of the income-tax authorities to 
the effect that the receipt by Messrs. 
Shaw, Wallace and Go. was a capital 
receipt and that therefore the payment 
by the present assessees was a capital 
payment. On the contrary he conceded 
at an early stage of Mr. Pugh’s argument 
that the payment in question was not 
capital expenditure. We are therefore 
rolievqd of the duty to examine the 
principles of law, by which expenditure 
is distinguished as on capital account or 
revenue account. I think It right to. say 
however that the Commissi.pner and . bis 
assistant adopted a wrong method of 
approach to the present question. The 
^principle, that capital ^reopipt spells 
^capital expenditure or vice yersa, is . 
isi tuple, but it is not necessarily sound;, ^ 
.Whether a sum is received on capital or 
I revenue account depends or may depend 
jupoQ the character 'of the business of 
.the recipient. Whether a payment is 
lor is not in the nature of capital expen- 
iditure depends or may depend upon the 
Icharacter of the business of the payer 
land upon other factors related thereto, 
i’. i K B i2i7 


If a tramway company buys six .. tram- 
way cars from a concern, whose businesa 
it is to make and sell such articles, I 
doubt whether the income-tax autbori** 
ties would allow the tramway .company 
to lessen its taxable profits for the yelkr 
by deducting the price, and I doubt still* 
more whether they would listen to an 
argument from the seller that the price 
wag received on capital account. If a 
butcher Balls bis pony to a. horsedealer, 
or a trc^eWati sells bis delivery van to 
a dealer; in i^btor vehicles^ it is nos ob- 
vious to mei that ^the price is a revenue 
receipt, '^bugh. jF: a^;Certain it is not a, 
capital payment, ^becase ef payer and 
payee mast be cbnaidere4 epphan inde- 
pendent statement of : facts 

proved In bis. piesencey no 
overriding principle of law tbiat tbe in- 
. come- tax authorities are entitled to tax 
once at least on every payment. As the' 
first question submitted to this Court is 
limited by its terms to ; the particular 
payment of Bs* 3,35,000 by the 

assessees in August 1928, it might well 
be thought that the reference was con- 
cluded by the Advocate Qeherars admis- 
sion. He asked ua however to consider 
two farther points, suiggeBting (a) that 
the payment was not gliowh 
been ihade solely for the purfosa of 
earning profits and (b) jtbat, even if this 
were shown, it was not made solely for 
the purpose of earning profits in the 
year of account. For this purpose he 
expressed himself as willing to accept 
the statement. of facts contained in the 
assessees’ own petition filed before the 
Commissioner. Tn my judgment, no 
effect pan be given to either argument. 

As regards (a), ho doubt, if it appeared 
from the assegsee’s own case or the facts! 
found} that the payment was made by 
way of distribution of profits or was; 
wholly gratuitous or for some improp.nr 
pr oblique purpope outside the course of 
. businelis management, we could not re- 
gard the deduction as permissible. •But 
no such suggestion can be made even 
upon the facts found in the case stated 
and there appears to me to be no reason 
why we should entertain it. The in- 
come-tax authorities do not at any stage 
appear to have ooirsidered that there 
was any doubt about the matter. As 
regards (b), the argument must be held 
erroneous. Cl. (ix), sab-S. (3), S. 10 6t 
the Indian Act does not say and does not 
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meaa that tho expenditure must be made duos Do(i seem to afford any assistance 


with a view to produce profits in the 
year of account. This was held by the 
Bombay High Court in In re Tata Iron 
and Steel Co, Ltd. (4) and, though the 
cSse of Vallambrosa Bulber Co., Ltd. v. 
* Farmer (5) was not decided under our 
Indian Act, the judgment of the Lord 
President of the Court of Session in 
Scotland in that case may conveniently 
be referred to as very fully disclosing 
the soundness of the Bombay decision. 
The first of the two questions referred 
to us must, in my judgment, be answered 
in the negative, that is^ in favour of the 
assessees. 

The second question is really whether 
8. 34 of the Act could have been applied 
to tho present case, had it appeared that 
the original allowance of the deduction 
was unwarranted. Strictly speaking, this 
question does not, in my opinion, arise 
but, as the point of law has been fully 
argued knd as it might have been taken 
as a preliminary objection to the new 
assessment, I think it well to express an 
opinion on it. I see no way of holding 
that S. 84 is inapplicable to put right 
an assessment by which a deduction 
has been improperly allowed* Such a 
case is, in my qpinioni a case of Income 
escaping assessment^not the whole in* 
come of the asBessee but a part of it 
escaping assessment r^and there is noth, 
ing in S. 34, which limits it to oases of 
non-disclosure by the assessae, or die. 
covery of new matter by the income-tax 
authorities or inadvertence as dis- 
tinguished from erroneous deliberations 
on the part of these authorities. In 
most oases of under. asaeeisment of profit 
it could be said that the whole profits 
were assessed at a certain figure; but 
where that figure is shown to be less 
than the true amount of assessable pro. 
fiW the balance has, in my opiiyos, 
'-'escaped assessment'* within the mean- 
ing of tbos4 words as they appear in 
S. 34. We have been referred to tha« 
Madras'* decision in Oommiuioner of In* 
come^tax v. Baja of Parlakimedi (6) 
from which I see no reason to differ, and 
to the English case of Anderton and 
Halstead, Limited v. Birrell (7), which 

4. a I B 1921 Bonr'891±=564 I 0 19 ss 45 Bom 

1306. 

5. (1910) 6 Tax Cases 620. 

•d. A I B 1926 Mad 287=91 I G 940=49 Mad 

2 - 2 . 

7. (1932) 1 KB 271, 


upon the construction of the Indian Act. 

In view of the form of the. second of 
the questions referred to us however Ive 
need make no formal answer to it. I 
think the assessees should be paid their 
costa of the reference by the Commis- 
sioner. These costs to be taxed by the 
Begistrar, Original Side, independently 
of B. 7, Ch. 30.A of the Original Side 
Buies and to include two counsel. 
Buekland, /.—I agree. 

K.S. References answered. 

A. I. R. 1933 Calcutta 780 

Mukerji, j. 

Sailaja Ranjan Oupia and others — 
Appellants. 

* V. 

* Bam Gopal Dey — Plaintiff — Eespon- 
dent. 

Appeal No. 84 of 1931, Decided on Jsk 
February 1933, against appellate decree 
of 4th.A^dl. Sub-Judge, SylbetiD/- l6th 
July 1930. 

Bengal Landlord and Tenant Procedure. 
Act (8 of 1869), S. 27 — Suit based net only 
on the ground of forcible ejection but also on 
tenants* own title — Limitation under S, 27* 
does not apply. 

Where a suit for recovery of occupancy of 
land is based upon an allegation of illegal evic- 
tion, and for that reason the suit stands on very 
much the same footing as a suit instituted under 
S. 9, Specific Kelief Act, it is a suit of summary 
character, and such a suit is saved from th& 
limitation provided in S. 27. Act 6 B. C. of 1PC9. 
Therefore even though no such suit is instituted, 
as is contemplated by 8, 27, the tenant, who haB> 
been dispossessed may well roly on his own titlo 
and on the strength of that, sue to recover poa- 
session cf the lands under the provision of Ihet 
general law, just in the same way as a person 
who has been dispossesaed may institute a suit 
to recover pbasession under the general layv with- 
oat taking riscouree to the summary procedure 
provided by B. 9, Speoifio Belief Act. 

Where the snit by an occupancy tenant waa 
based on his title by inheritance, and possession 
for 12 years ooiiferriDg title to be in occupation' 
as also on allegation of wrongful and illegal dis- 
possession: 

Held: the snit was not time barred even though 
instituted' beyond a year from date of disposses-. 
Sion. . IP 782 0 1,2] 

" Hemmdra Kumar Das — for Appel- 
lants. 

Paresh Lai Shmsrrlot Bespondent. 
Judgment . — Some ot the principal de- 
fendants are the appellants in this ap- 
peal which has arisen out of a suit 
which was instituted by the plaintiff 
for recovery of khas possession of eertaini 
lands on declaration of his jote right 
thereto. The plaintiff's case was that» 
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such righli had be'cn acquired by him by 
inheribanoe and by virtue of his* posses- 
sion for over 12 years. His case was 
tlyit the defendants were the landlords 
■of the lands in suit together with other* 
lands and that they had dispossessed the 
plaintiff. 

The plaintiff further alleged that 
upon such dispossession there were 
proceedings under S. 114, Criminal P. C.* 
in the coarse of which a compromise 
vvas entered into between the parties 
but that eventually the said compromise 
was not given effect to by the defen- 
dants, with the result that the plaintiff 
was obliged to institute the present suit. 
Some of the defendants contended that 
they had no connexion whatsoever with 
the suit land and they did not contest 
the plaintiff's claim. The contesting 
defendants however alleged that the 
plaintiff’s predecessor was a chakran 
tenant in respect of the lands for a long 
series of years and used to held the suit 
lands as tenant at a nominal rent. The 
plaintiff's title as tonant . was disputed 
and it was further alleged that the lands 
had been abandoned and that thereafter 
possession had been taken by the said 
defendants. Several issues were framed 
one of whioh was whether the plaintiff 
had bis alleged title to the lands in suit 
and another was whether the plaintiff 
was entitled to get khas possession. There 
were other issues also on the question of 
limitation, estoppel, maintainability of 
the suit and on other matters. The 
Courts below have decreed the suit de- 
claring the plaintiff's right of occupancy 
in the suit lands and ordering that he 
would recovor khas possession of the 
same en eviction of the defendants. In 
the appeal which the defendants have 
filed the only ground that has been 
urged is the question of limitation. It 
has been argued that in view of the pro- 
visions of S. 27, Act 8, Bi 0. 1669, the 
suit must be regarded as barred inas-. 
jmuch as it was a suit to recover the op- 
cupanoy of a land instituted by a tenant 
against his landlord. The Opurts below, 
it may be said, have overruled this oon^ 
tantion. The grounds upon whioh the 
said Courts have overruled the said 
contention were somewhat different, the 
trial Court holding that the suit was 
taken out of the purview of that section 
for three'reasons: Firstly, because the 
landlords contested about the origin .of 


of the plaintiff's tenancy and that they ' 
denied in their defence the plaintiff's 
allegation. of acquisition of title by in- 
heritance from bis pradeoessors; secondly, 
that although the dPfendants had admit- 
ted the plaintiff's possession they 
nied his occupancy; and thirdly, that, 
the defendants in their written state-' 
ment had raised a contention that the 
suit lands and some other lands 
did not form one holding as was al- 
leged in the plaint. Tbe trial 
Court held tha't^the case was one in 
which the d^f^lftration of. plaintiff's title 
was necessary before^ it * could be held 
that he was entitled to succeed in re- 
covering potsession.from the defendants. 
The Subordinate Judge differed frdm tbe 
Munsif as regards the grounds; 
it should be held that tbeeuit Was 
to be governed by the provisions p| S. 37, 
Act 8, B.C. of 1 869, but held that upon the 
authorities it was clear that the section 
aforesaid will apply only to possessory 
suits and not to suits in whioh a qnes- 
tioQ of title was involved. He therefore 
disagreed with the Munsif in to far as 
the other reasons which the latter bad 
given were concerned but held that the 
suit nevertheless vras not barred because 
it could not be regarded ajs a mere pos- 
sessory suit. 

Several decisions have been cited on 
behalf of tbe appellants in order to 
establish the position that the present 
suit was a suit for reoorery of occupancy 
of land which the plaintiff had instituted 
as against the defendants who were the 
landlords. It bad been argued that 
what was alleged on behalf of the defen- 
dants was that tbe plaintiff, though pre- 
viously he had been a tenant in respect 
of tbe land, had abandoned it and the 
defendants therefore came to be in ocou- 
pation of tbe same. These being the 
facts it has been argued that the suit 
oomes well within the words of S. 27, t^e 
said words being N . 

*'all BUiU to recover the occupancy of any land, 
from Which a tenant has been illegally ejeelod 
by the persons entitled to receive rent for the 
same, shall be oommenced withiu tbe period of 
one year from the date of accruing of the cause of 
action, and not afterwards.” * 

I am reading only that part of* the 
section which is at all relevant for the 
purpose of the present suit. Now, it 
must be oonoeded that if the words to 
whioh I have just referred be treated as* 
laying a rule of limitation analogous to 
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what is to be found in Sob. 3, Art. 3, 
Ben. Ten. which says: 

"iiuitB to recover poasession of land elatmed by 
the plaintiff aa a raiyat or an under-raiyat have 
to be governed by two years' limitation running ' 
from the date of dispossession. " 

*'TheQ the appellants have a very strong 
case. In other words, if it can be main- 
tained that any suit, no poatter on what 
ground it may be based, the object of 
which is to recover possession from a 
defendant who is the landlord and 
which is instituted by the plaintiff who 
is a tenant, must be instituted in 
all ciroumstanees, within one year from 
the date of the cause of action, then the 
present suit, it is obvious, should be re- 
garded aa having been instituted beyond 
the time the law haa prescribed for it. 
That however does not seem to me to be 
the interpretation that is to be put upon ‘ 
8. 27, Act 8 of 1869. It is not neces- 
sary ifor the purpose of the present case 
to consider the other part of the section 
and to find out whether a suit relating 
to such reliefs as the other part of the 
secticn contemplates, if it is not institu- 
ted within one year from, the date of the 
cause of action, will be maintainable or 
not under . the general law. Probably, 
such suits would not be maintainable 
and would, be treated as being entirely 
barred, becaase.it is difficult to conceive 
of grounds,. oiher than those that are set 
out in the section itself as forming 
grounds for the reliefs which are dealt 
with in such other parts of the section. 
But so far as the recovery of occupancy 
land is concerned, it is quite clear that 
a claim thereto may be based entirely 
upon an allegation of an illegal eject- 
ment by a person entitled to receive rent 
and it is also conceivable that apart 
from such illegal ejectment the tenant 
may plead his own title and on the 
strength of that ask that he should be 
gut back in possession. The view that 
hsrs been taken by this Court, all along 
as regards J^he meaning to be attributed 
to,, the words quoted above, seems to be 
this: bliat where a suit is based upon an 
allegation 'of illegal eviction and for 
that refison the suit stands on very much 
|the same footing as a suit instituted 
lunder 8. 9» Specific Belief Act, it is a 
suit of summary character and such a 
suit is saved from the limitation provi- 
ded in S. 27, Act 8, B. C. of 18G9. The 
inecessary oonsequence of this interpre- 
itation would be that even though no 
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sqch sqit is instituted as is contemplg. 
ted by 8. 27, the tenant who has been 
dispossessed may well rely on his owni 
title and on tbb strength of that sue^ to 
recover possession of the lands under the! 
provfsions of the general law, just in the 
same way as a person who has been dis- 
possessed may institute a suit to recover 
possession under the general law with- 
out taking recourse to the summary pro- 
cedure provided by 8. 9, Specific Belief 
Act. The reported decisions to which 
my attention has been drawn seem to 
me to suggest that this is the view that 
should be taken of 8. 27, Act 8 B. C. 'of 
1869. So far as the present suit is con- 
cerned the tenant has not made the 
forcible eviction which bo alleged in his 
plaint, his sole ground for the relief 
Which he asked for in the suit. He re- 
tied on his title by inheritance, he re-j 
lied on posaeseiou for 12 years as confer-' 
ring on him a title to be in occupationj 
of the land and on the strength of thesei 
two assertions, as also on the allegation! 
that he has. been wrongfully and ille-; 
gaily dispossessed, he sought to recover 
possession. I cannot see how it can be 
said that such a suit was not maintain- 
able or was time-barred even though it 
was instituted beyond a year from the 
date of dispossession. In this view of 
the matter I am of opinion that the 
Courts below were right in holding that 
the suit as framed was not barred by 
limitation. The result it that in my 
opinion the appeal fails and must be dis- 
missed with costs. 

K.s. Appeal dismissed. 

A. I. R. 1933 Calcutta 782 

Miker and M. C. Giiose, JJ. 

Midnapur Zamindari Co , Ltd. — Ap- 
pellant. 

Priyabala jDa^ee-^Bespondent. 

Appeal No. 197 of 1932, Decided on 
1st Marah 1933, from appellate order of 
Sub-Jud^e, M:idnapur, D/- 16th January 
1932. , 

(a) Bengal Tenancy Act (8 of 1885 aa am- 
ended by Act 4 of 1928), S. 174 — Applica- 
tion to act aaido aalo *-■' w bother aecond ap- 
peal la pcrmiaaiblo under $• t74^Quaere. 

Qaacra.— Whether undet the provisions of 
S. 174 (8), Ben. Ten. Act, as amended by Bengal 
Act 4 of 1928, DO second appeal is permissible 
and whether the law allows only one appeal. 

[P 783 C 2] 

(b) Bengal Tanancy Act (8 oi 1885 as am- 
ended by Act 4 of 1928), Sa. 174 and 185 — 
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S. 18. Lim. Act, appliei to application undef 
S. 174'-Limitation‘Act (1908 at amended by 
Act 10 of 1922), St. 18 and 29 (2). 

la all 0AS09, which are not mentioned in 
S. lio, Bon. Ton. Aot, has to be read With refec- 
01120 to the provisions of S. 29 (3). Lim. Aot of 
Tleacc having, regard to provisions of 
S. 23 (2) (a), Lim. Act, S. IS applies to applioa- 
to sot aside sale under S. 174, Tenancy Aot. 

LP m G 1] 

U. N. Gupta and Manmathanath Das 
Gupta — for Appellant. 

Bijavkumar Bhattaoharjya and Pan- 
chaiian Gliosh^lor Bespondant. 

Hitter, /. — This is an appeal by the 
Midnapuc Zamindari Oa., Ltd., who are 
tho dacreo-holders in a certain suit for 
rent. The appeal arises out of proceed- 
ing's taken under S. 174;. Ben. Tea. Act, 
to set aside tho sile held in execution of 
a rent decree obtained by tho Midnapur 
Zirniudiri Co., Ltd. The respondents, 
who are judgment-debtors 1 to 3, 
challenged the sale on three grounds : 
(l) that there was no service of sale pro- 
olamatioQ or any process in the execu- 
tion case, (2) tiiat the judgment-debtors 
2 and 3 ware not properly represented in 
the execution case and (3) that there 
ware great irregularities in the publica- 
tion and conduct of the sale. 

The case of the judgment-debtors was 
that the processes in execution were 
fraudulently suppressed by the officers 
of tho decree-holders, and that they 
came to know of the sale some time in 
Bliadra or Ash win, which would corres- 
pond to September, and the application 
to set aside the sale -was made on 12th 
November. The decree- holders contasted 
the application of the judgment-dobtors. 
They traversed all the allegations about 
non-servica of sale proclamation and de- 
nied t^t there had been irregularities 
in the publication of the sale proclama- 
tion. They also contended that the 
judgment-debtors have not suffered sub- 
stantial injury and they further said 
that the decree in execution of which 
the property was sold was not a nullity, 
in so far as the infant judgmeatrdebtors 
are concerned, it being their case that 
they were not minors. The Munaif 
found oa the question of fraud against 
the judgment-debtors and he accord- 
ingly dismissed the petitioner’s applica- 
tion, being of opinion that the applioa- 
tion was barred by limitation. An ap- 
peal was taken to the Court of the Sub- 
oriinate Judge, who has taken a con- 
trary view and has set aside the sale* , 


Against this decision, the present ap- 
peal has been brought, and a preliminaryl 
objection to the hearing of the appealr 
has been taken by the respondents on 
‘ the ground that, under the provisions of 
S. 171 (3), Ban. Ten. Aot, as amended by 
Bengal Aot 1 of 1928, no appeal is per- . 
missible and that the law allows onlyr 
one appeal. The question arose before ' 
us on a previous occasion, but there has 
been no final determination of this ques- 
tion. On the present occasion also, as, 
we are against the appellants on the! 
merits of the appeal, it is not necessary 
to deal with the preliminary objection. 
The main contention which has been 
raised on behalf of the decree-holders, 
by their learned counsel, Mr. V, N« Sen 
Gupta, is that the provisions of S. £8,. 
Lim. Act, do not apply to the present 
case and that, as admittedly the appli- 
cation was not made within six tnooths 
of the data of the sale as is required by 
the provisions of B. 171 ^of the amended 
Bengal Tenancy Act, the lower appellate 
Court has committed an error of law in 
holding that the application, was not 
barred by time. The question therefore 
which we have to decide in this appeal 
is as to whether the provisions of S. 18 
apply to applications under S» 171 of the 
amended Bengal Tenancy Act ; and it is 
conceded that, if S. 18^ Lim. Act, govern 
the present ease, the applioation is with- 
in time on the findiags;ilir>iv0d at by the 
lower appellate Court, that the judg- 
ment-debtors came to know of the sale 
within a few days of the date of the ap- 
plication to set aside the sale. 

In order to decide this question, two 
Acts have to be considered. First of all, 
the Bengal Tenancy Act provides, under 
B« 171, a special period of limitation to 
set aside a sale held in execution of a 
rent decree and the period fixed by the 
amendment of Bengal Act 1 of 1923 is 
six months from the date of the sa^ 

S. 174 (3). It is contended that, as.* 
under S. 11^, Ben. Ten. Aot, the provi- 
sions of snb-S. (2), S. 29, Lim. Aqt, have 
been held not to apply to all suits, ap- 
peals and applications, specifically men 
tinned in the schedules to this* Act, it 
must be taken that the intention of the 
legislature was to ignore the existence 
of 8ub-S. (2), S. 29, Lim. Act, as it ex- 
isted in 1908, even with regard to oases 
which are outside the purview of S. 185. • 
In other words, it is said that S. 185 is 
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*n oftnfcrol proceedings which aw not 
'fioA in Sch 3 annexed to the Bengal 

■of foi(H) I05.'^161 md 114. 

Sii™ ° oon-rnri. « thee, 

iSSS£?Ht| 

yabs. oases j[ ®”°“Joo“ t[ thriormer 

4 nhove the provisions oI Ss. J 
wd S 22 Lim. Act, in our opi- 
to 18 ,. lu y „g not expressly 

f’aSby thi provUionsof the Bengal 

5,”^ Jot It becomes necessary to 
Tenancy Act U ne ^ ^ 

fOonBider the langaaa . . j 

Aofc o! 1908 as amended by Aoc lu oi 
19S2 01. (9) of that section runs as 

‘“SSSii.eT «““■ 

Any S?a period ptesetibed thete- 

tatlon ‘ ® ,uion“ol ^S. 9 shall apply, 

tor by S®*** wJra ptcectlbed thetofot in that 
as il such peri^ w«“ » j deteiminiog any 

^hedule, wdiot the i^r^ 

^riod of e^cial or local law- 

^'he pfovUious oontaineA 1“ 

n nA ..uaH «.nn\T only In 
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J- , art. and to 
^ind S. 32 sbaU apP J y expressly ex- 

SSeltffl l-w." 

TbeSfta 

iDereio s- ■ a 185 viz. the two 
inot mentio ne have just re- 

t«!S" tbS Bengal Tenancy Act has to 
terroa, tn {..-nog to the provisions 

‘.'f M(atum!Tl ol 1908,.. ..- 
°* f '4 hv the Act of 1922. If that is the 
®“^!i^viL as we hold that it is, then, 
d regard to the provisions ol sub- 
cl (2) S. 29, it appears clear 

«>• W’ S u„.A.t. .«‘h«. “ 

that B. I . . Tianifftl Tenancy Act 
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ol^e*tVe applioation ol S. 29 (2), Lim. 
f 4 iwe ontsida the olasseeof suite, 
Act, to aoDlioations specified in the 

appeals and awlw»«on 

giving a larger effect to the 
‘^otton^han what is suggested by its 
plain language. 
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' We are therefore of opinion that the 
view taken by the lower appellate Court 
is rieht. » This appeal is accordingly dis- 
missed w'ith. oostSh. We assess the hear- 
ing fee at one gold -hiobnr. It is not 
necessary to make any order on the vp- 
plication in the alternative. 

M. C. Ghose, J.— I agree. 

^ g Appeal dismissed. 

A. I. R. 1933 Calcutta 784 

GUHA, J. 

Mohamed Ismail and e»M other— Defen- 
dants — Petitioners. 

Lai Mia {Mtilctear)—Vlainti& Oppo- 
site Party. . , 

Civil Rale No. 1142 of 1932, Decided 
on 15th February 1933, against decree 
ifof Second Additional Sub-Judge, Noa- 
khali, D/- 20th August 

ii!,.WT.-.rg; tf -• 

n'ztwf a Causes in his ordi- 

nary file his decision is P 786 C ll 

Jitendra Kumar Sen Gupta~tor Peti- 

^'sZirath Chandra Das-for Opposite 

"r 'L’mj’ B» \“l°'aT «rs 

vlsted wSh the powers of a Judge of the 
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Judge, the api^eal agaimt the decision of 
the Kansif was inoompetent and the 
decision of the appellate Court was 
therefore without furisdKtion : This 
^point seems also to be oonoluded by 
'authority, so far as this Ooutt is con- 
cerned. In view of the fact that the 
suit as framed was not maintainable, and 
in view of the fact that no appeal could 
possibly lie to the Court of appeal be- 
low, this Rule must be made absolute. 
The decision and decree passed by the 
learned Subordinate Judge of Noakhali 
reversing those of the Munsif, First 
Court, Sudharara, dated 18th February 
1932, are set aside, and the decision of 
the Munsif in this case dismissing the 
^uit is restored and aHlrmed on this basis 
only that the suit as instituted by the 
opposite party was not maintainable; an 
application under 8. 26-J, Ben. Ten. Act, 
was necessary for the purpose of obtain- 
ing the relief that was claimed in the 
suit which was not maintainable. The 
fact that this Buie is made absolute 
would not stand in the way of the oppo- 
•aite party applying to the Munsif under 
8. 26-J, Ben. Ton. Act. C make no order 
.as to costs in this Buie. 

K.S. Buie made absolute. 

A. I. R. 1933 Calcutia 785 

Mukehji, j. 

Muliara Bibi and another — Defendants 
Appellants. 

V. 

Maharulla Mondal and others — Defen- 
•dants — liespondeDts. 

Appeal No. 766 of 1930, Decided on 
12th July 1932, from appellate decree of 
Diat. Judge, Dinajpur, D/- 2nd Novem- 
ber i929. 

(a) Mahomedan Law— Gift— Poffe«tion aa 
the nature of subject of gift is capable of is 
eufficient— Equity of redemption in usuCruc* 
•tuary mortgage can be subject of valid gift* 

By possession is meant in Mahomedan law^ of 
gift, such possession as the natuzo of the Sttb]eot 
of the gift is capable of. Hence the equity of re* 
.demption in usufructuary mortgage can be sub- 
ject of a valid gift even though delivery of actual 
physical possession cannot be made to the donee. 
In such cases intention of the patties must bo fnj 
quired into. IP 786 0 aj 

A father made the gift of an equity of redemp- 
tion of a usufructuary mortgage to his daughter 
who was living with him, by eieouting a docu- 
ment with the requisite formalitieB and getting 
it registered. Ho was managing the properties 
'on her behalf: 

Held : that even though there was no atiual 
'delivery of possession of property, the gift was 
valid \ AX B 1922 Oal 422, B$f. IP 786 0 1] 
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(b) Mehomedan Law— Gift— Gift nay be 
validated by obtaining pdwaisioii aubsequent 
to gift. 

^ A gift, invalid for want of delivery of posses- 
sion at the time, may be validated by obtaining 
possession subsequent to the gilt, [P 786 0 Ij 
Naresk Chandra Sen Oupta and Ba^a^ 
prasanna Sen Gupta*^iot Appellants. ' 
Oour Hari Aftira—for Be8i)j;«nd6nte. 
Judgment — only qugtiiW in this 
appeal relatss to the validity of a heba- 
nama which is alleged to have been 
executed by one Sanjia in favour of his 
daughter Jbarimai Bibi. The trial Gourt 
found that though there arp some ciroum- 
stances throwing ah amount of suspicion 
on the traegao^ion on the, ground that 
the donor was not a person q{ ; 'soand or 
Buffioiently strong mind ahdv^f .als^ 
unduly influenoed, those bli^m^ahces 
are not enough to pronounce agaihst Its 
validity. It held however that it. had 
not been proved , that tfaevs .was any 
delivery of possession^ accompany ing the 
gift, and on that ground it held that the 
alleged heba was invalid. The District 
Judge agreed with the trial Oourt so far 
aa the first of the two. findings aforesaid, 
but as regards the second finding he 
differed from the trial! Court observing 
aa follows : 

" Having regard to the fact that Sven after the 
hebanama Sanjia was living with his daughter, 
and that his acts and mehfigemeut, which are 
admitted, can be oonetroedv in' my eptnion, ae 
acts done on behalf ot the Oanghterto whom the 
legal title had, it is alleged,, .been transferred, I 
do not agree with the .learned Munsif that the 
hebanama was ineSective for want of delivery 
of possession." 

It has been argued on behalf of the 
appellants that as under the Mahomedan 
law no gift is valid unless aooompanied 
by delivery of pqssessiqp. The above ob- 
servations of the Teamed District Judge 
are not sufficient to sustain the validity 
of the gift in the present case. The 
broad proposition that equity of redemp- 
tion cannot be the subject of a valid gift 
under the Maboiuedau law, whenT^e 
property is in possession of a mortgagee, 
can no longer be maintained : see Sara 
Prasanna Sen v. Shandi Bibi (h). And 
so it has not beeu and cannot be argued 
that because the property in thp present 
case was under a usufructuary mortgage 
it could not lie the subject of a* valid 
mortgage* Intention has in the first 
place to be Inquired into. Of this there 
can hardly be any room for doubt; a 
docume nt with requisite for malities was* 
1.' Aia 1921 Gal 422=62 I G 481=10 Oal 68. 
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* executed, and it was duly registered on 
the donor’s admisBioD, and there is noth- 
ing ^ry much to show that there was 
a motive for a benami, while on the other 
band there are enough materials indi- 
cating that a real transaction was meant. 
. The donor bad been badly treated by 
his wife who had gone to jail in conse- 
quence of such treatment, the donee was 
his daughter, a widow, who had nursed 
and looked after him and he was living 
,with her and at her honse. As regards 
possession, delivery thereof should have 
accompanied the gift, though a gift in- 
valid for want of delivery of possession 
jat the time may be validated by obtain- 
ing possession subsequent to the gift. 
'The question has to be decided upon the 
peculiar facts of each individual case 
because by possession in connexion with 
Mahomedan law is meant such possession 
as the nature of the subject of the gift 
is capable of. Here the land was in the 
possession of a usufructuary mortgagee 
and so no delivery of actual physical 
possession oonld be made; the subject 
matter was a half-share, though demar- 
cated, of oertain plots forming one hold- 
ing or more, and so mutation of the 
donee’s name in the la,ndlord’B sherista 
was not possible. Tbe evidence of the 
donor and the donee having divided the 
.produce aubeeqiient to the gift has not 
Ibeen believed. the donor was living 
[with the donee, and^on such evidence as 
there is. it is not altogether unressonable 
|to hold, as tbe District Judge has held, 
;that the donor was managing the pro- 
jperty on behalf of tbe donee. On the 
whole I am not prepared to disagree 
with the view which the District Judge 
has taken. The appeal is dismissed with 
costs. 

K.s. ' Appeal dismissed, 

A. I. R. 1933 Calcutta 786 

Pearson, J. ^ ' 

anta/nibni Dassi and another — 
Petitioners. 

V. 

Bisiva Nath Pal and others — Opposite 
Parties. 

Civil ^ule No. 161 of 1933, Decided 
on 25th April 1933, from order of First 
Court, Munsif, Howrah, D/- 17tb Janu- 
ary 1933. 

(a) Registration Act (1905), Sa. 17 and 49 
-i-Unregistered bond— Promisee can rely on 
personal covenant in the bond— But immov- 


able property covered by the bond will not 
be'affecCsd. « 

Even though a bond, which ought to be regis- 
tered, is not registpred, the promisee can rely on 
the simple contract contained in the bond for 
personal covenant to repay; but the suit on such 
simple covenant cannot affect the immovably 
property which is the subject matter of the bond, 
even though such property can be proceeded 
against to satisfy the decree in the suit by reason 
of the general provisions of law. IP 787 G 1]. 

(b) Civil P. C. (1908). S. 118— Interest 
allowed by trial Court according to contract 
of parlies — High Court will not interfere in 
absence of clear evidence justifying intcr- 
ference-Civil P. C. (1908), S. 35. 

In the absence of clear evidence justifying 
interference, the High Court will not interfere in 
revision with the contract between the parties 
and the discretion of the trial Judge in the matter 
of interest. [P 787 G I'i 

Apurba Charan Maker ji — for Peti- 
tioners. 

Sambhu Nath Banerjee — for Opposite 
Parties. 

Judgment, — This suit was originally 
brought as a Small Cause Court suit 
upon a bond. But the formality of regis- 
tration which was essential wasnotcom-^ 
plied with. Various points were raised,, 
amongst others, that the suit was not- 
maintainable having regard to the fact 
that the bond was not registered, that 
tbe rate of interest was very high and so 
on. A point was taken before me to tbo 
effect that there was no proper finding as 
regards the execution of the document 
on the part of tbe defendants. Thia 
however, in my opinion, is not borne out 
by the defence because the evidence* 
shows that the document was proved 
which means that the signatures were' 
identified. As regards the question of 
the bond what the learned Judge did 
Was to say: 

"It is trhe that the bond cannot be ac^mitted' 
in evidence as it has not been registered, but it 
can bo admitted in evidence for proving the- 
admission of the defendant." 

Now, reference has been made before 
me to tbe ease of Skinner v. Skinner (l). 
Beliance is pished on tbe passage in the 
judgment whidh, after citiug S. 49, pro- 
ceeds to eay: . 

"If an instrnfoent which comes within S. 17 
as paxporting to create by transfer an interest in 
immovable property is not registered, It cannot 
be need in any legal proceedings to bring about 
indirectly the effect which it would have had if 
registered. It is not to affect the property, and 
it is not to be received as evidence of any trans- 
action "affecting" the property." 

This, it is said, is an authority forsay-| 
ing that tbe plaintiff in the present ca se | 
1. AIR 1929 P c 269«d6 I A 868=351 All 771= 

;il91C6a3 (PC). 
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{is Dot to be permitted to relyontfsimpie 
jcontract bontaioed in the bond for per. 
isonal Govenant to repay. In my opinion 
;tihe authority just cited does not go bo 
Ifar as that. Emphasis there is laid upon 
i&e principle that the doonment cannot 
be used in any legal proceedings to bring 
labout indirsfctly theeflfeob which it would 
‘have had if registered » and the effect 
which IS referred to there is obviously 
•intended to be "affecting” the immov- 
;al)le property. The suit on the simple 
•covenant does not affect the immovable 
Iproperty which is the subject-matter of 
tho earlier part of the bond. It is true 
that the immovable property may subse- 
quently be called upon to satisfy the 
'decree in the suit. But; that is by reason 
jof the general provision of law and not 
jbecause of any particular stipulation to 
[that effect in the contract itself. I am 
of opinion therefore that there is no 
substance in this contention. 

On the other question, which was 
argued before me namely, the interest 
which has been allowed . at the rate of 
Ks. 37 8-0, it IS said that this is ex- 
tremely burdensome and ought to be inter- 
fered with. Before doing that which 
would really be to interfere with the 
contract between the parties and the 
discretion of the Judge, one would have 
perfectly clear evidence upon which such 
laction will be justified. I am not able 
|to say that the facts in the case are such 
;a8 would warrant interference. 1 do not 
know what the value of the property is 
.relative to the amount advanced or as to 
the margin of the security. That is 
hardly a matter one would go into as it 
19 not definitely recited or laid down or 
appearing in the evidence or tho judg- 
ment. In this matter also I am unable 
to assist the petitioner. The result is 
that the rule must be discharged. No 
order is made as to costs. 

K.s. Buh dii^atged. : 

A. I. R. 1933 CalcutU 

Oaa A AND BariiiET. JJF. 

Harendra Nath Chaudhwy Detw- 
dant 2 — Appellant. 

* T. 

Dwijendra Nath Banerji and 
llespoudentB. 

Appeal No. 2838 of 1930,' Decided bn. 
•Olih April 1933, against deoree bl. Spe* 
cial Judge, 24-PargaDftS, D/- 4th J'ttne 
1930. * 
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Bengal Tenanej Act (3 of 1385), S. 106 — 
Under S. 106 entire body of landlords are 
necesaarf parties ie suit, and appeal there- 
from' — After partial abatement of appeali 
. al^peal Is not competent Civil P. C. (1903), 

O. 41, Hr. 4 and 33. 

Order 41, B. 4 bos no possible application 
a case, wh^ the tenants by. a suit under B. 106, « 
Ben. Tbn Aet. pray for correction of entries in 
the of . Bights which the landlords, de- 

fendants in, the soft, want to maintain. In view 
of the nature of the relief sought in the suit 
under 106,^ Ben, Ten. Aej, the entire body of 

landlords against whefOT^Uer is sought are 
necessary paitiss. to the euiC and to an appeal 
arising out of alter the partial 

abatement bit the Apptolv. the appeal can no 
longer be hotf to.be t. ^ouoe the pro- 

visions, contains bi 0*',41i A/li6,.OivttP. 0., 
cannot be involm. in edd. of the defen- 
dants-ap^llauts. . . . ^ Vtl^1!86 Ol] 

Surendra Ndl^,Si^u 

IftOt. , .V ' 

Hira LalOhalae&t^¥^,AitiMiidraii'^ 
Boy Choudhurytii^d'-lPrtni Banjan Sai 
CAottdAtfrv*~for Re^pbodenis. 

Judgment. — Tbi* : is- an. Appeal . by 
defendant 2 (one -of tbe se^veral oo. 
sharer, landlords bf a tra%ney}i' ia a suit 
under 8. 106, Ben. Act, instituted 
by the tenants plaintiffs^ for^ oorreotion 
of entries in the finally ipbl^shed Record 
of Bights. The . AcvistAni ; Ssttlement 
Officer who tried tUb ^di^ected the 
correction , of entries' afr ..^btionod in 
bis judgment s.andr’thc :^^$ion of the 
Assistant Settlentttpt OiaMr^tse affirmed 
by the learned /Jbdgb of the 24. 

Parganas, on appm.l< Tihb appeal before 
the Special Judge 'preferbd by the ap. 
pellant in this Oourt was dismissed on 
the ground that it was time-barred in 
respect of respondent 7, and that rent 
could not.be aljU^ed' in the absence of 
some of the oofluufer landlords. The 
learned Judge In the Oourt below has 
held that the appeal before him had 
abated so far as respondent 7, one of the 
eosharer landlords,, was obnoerned owing 
to the. Bon-snbstitntion Of the heirs of 
'that respondent within the time allo^hd . 
by law. . . N ' 

Rsspondaat .7 was made a party to the 
appeal before the Court below;* it has 
however, been contended before ns that 
the said respondent was not a neoessary 
• party to the appeal, and that in view of 
the provisions contained in O. 41, ‘B. 4 
and B» 33, Civil p. 0., relief could be 
granted to all the defendants in the suit 
on an appeal pireferred by one only of 
the defendants, and that the non-substi- * 
tution of the heirs of one of the defen- 
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daDts-respondents in time was therefore 
wholly immaterial. The proposition 
sought to be substantiated, so far as its 
applioability to prooeedingsunder 8. 106, 
Ben. Ten. Aot, is concerned , is against 
the authority of decisions of this Court 
of which the decision in the case of 
Naimuddin Biswas v. Maniruddin Las» 
kar (1), is typical. As has >een held in 
Naimuddin Biswas' case (l), with the 
principle followed in which, we are in 
jentire agreement, 0. 41, B. 4, Civil P.C., 
has no possible application to a case like 
the present, where the tenants by a suit 
under S. 106, Ben. Ten. Act, prayed for 
correction of entries in the Becord of 
Bights which the landlords, defendants 
in the snit, wanted to maintain; and 
the provisions contained in the Code q! 
Civil Procedure gave no power to the ^ 
Coart to vary or reverse a decree in 
favour of a person who was dead, and 
whose legal representatives had not been 
brought on the record. Furthermore^ 
lit could not be denied that in view of 
the nature of the relief sought in the 
suit under S. 106, Ben. Ten. Aot. the 
jentire body of landlords against whom 
relief was sought were necessary parties 
to the snit, and to an appeal arising out 
of the suit; and after the partial abate- 
ment of the appeal, the appeal could no 
longer be held to eompetent. In that 
view of the . the provisions con- 

itained in 0. 41, B. 33, Civil P. G., could 
not be invoked ’in aid of one of the 
defendants-appellants. It is hardly ne- 
cessary to point out the difficulty and 
anomaly that might arise from allowing 
ah appeal arising out of proceed iogs for 
correction of entries in a finally pub- 
lished Beoord of Bights in which the 
entire body of landlords and tenants 
were not represented. In onr judgment 
therefore the dismissal of the appeal by 
the Court below was fully justified, and . 
wiaeee no reason to interfere vTith the 
Mcision^rrived at by that Court. 

•It may, be mentioned that on the 
findings arrived at by the learned Spe- 
cial Judge in. the case before us, regard 
being had to the materials placed before 
the Court, which', on the face of the judg- 
ments of theOourts below go to support 
the case for the tenants, by whom the 
suit under the section of the Bangal Ten- 
ancy Act was instituted, and regard being 
'also had to the very inoonolnsive nature 
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of thecdeoision arrived at by the learned 
Special Judge in his judgment, we are 
inclined to bold that no case was made 
out before the Court of appeal below for 
an interference with the decision arrived 
at by the primary Court on the merits 
of the case. On the facts stated in the 
judgment of the learned Special Judge, 
we are in a position to express the 
opinion that the decision of the Assistant 
Settlement Officer in favour of the ten- 
ants, plaintiils in the suit, was correct. 

The appeal fails on the grounds stated 
by the learned Special Judge, as also 
for the reason that the findings arrived 
at by the Court of appeal below on the 
merits of the case do not justify a rever- 
sal of the decision arrived at by the 
Assistant Settlement Offit:er. In the 
result the appeal is dismissed with costs 
to the plaintitfs-respondents. 

K.S. Appeal dismissed, 

A. I. R. 1933 Calcutta 788 

Mitter, J. 

Bhupendra Nath Boy Ohoudhury — 
Petitioner. 

V. 

Jatindra Nath Bay Ghoudhury and 
others - Opposite Parties. 

Civil Rule No. 57 of 1933, Decided on 
11th April 1933, from decision of 
Offg. Sub-Judge, Ist Court, Barisal, 
D/- 7th December 1932. 

Civil P. C. (1908), O. 21, R. 90— Purchaser 
after attachment and before sale is persoic 
whose interest has been affected," 

A per^on who baa purchased a property after 
it has beea attached and before it has been Bold, 
is a person whose interest has been affected by 
the sale within the meaning of O. 21, R. 90 : 
AIR 1927 Af ad 440, Bel on, LP 789 0 1) 

Profulla Kumar Boy — for Peutioner. 

Satindra Nath Boy Choudhuryr-lor 
Opposite Parties. 

Judgment , — The only point which haS| 
been raised by this rule is as to whether 
a person who has purchased a propertyj 
after it has been attached and befcrei 
it has ^en sold is a person whose in j 
terest has been affected by the Balb| 
within the meaning of O. 21, B. 90, 
Oivit P. 0. The Munsif took the viewj 
that such a person has no locus standi 
to set aside the sale pndA 0. 21, B. 90. 
Toe Subordinate Judge takes the con- 
trary view. The question in this rule 
is whioh view is right. 

It appeam that the petitioner broughli 
a money suit against opposite parties 
Nos. 2 and 9r and on 20th September 
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1930 attached before judgement oertaiit 
immovable properties belonging to them. 
The snit was decreed on 29th January 
19^r, and the attachment was made 
linal on that date. On 29th October 
L930, opposite party No. 2 execoted a 
mortgage in respect of the property at- 
tachcd in favour of one Sarat Jamini 
Devi, and on I9th June 1931 oppo- 
site party No. 1 purobased the mortgage 
security from Sarat Jamini. In execu- 
tion of the money decree the property 
vv as sold on 24th February 1930 and 
was purchased by the petitioned. Op. 
pi^site party No. 1 applied under O. 21s 
K. 90, to set aside the sale on the 
grounds of material irregularity and 
iraud in conducting the same. The 
Munsif threw out the application on 
the preliminary ground that petitioner 
No. 1 has no locus standi and could not 
mainbun the application. On appeal 
the Subordinate Judge being of a con- 
trary opinion set aside the order of the 
^luusif and has directed him to hear 
the application on tho merits. Hence 
the present rule. 

It is contended for the petitioner that 
under S, 64, Civil L\ 0., the transfer by 
way of moitgage in favour of opposite 
paity No 1 IS void as against all claims 
enforceable under the attachment. The 
ofiect of this section may be that if the 
sale is conBrmed the purchaser may get 
tho property freed from mortgage m 
favour of Sarat Jamini which has been 
transferred to opposite party No. 1, but 
it does not mean that such a person 
cannot challenge the sale before it is 
confirmed ; for the auction-purchaser 
knows that he does not acquire the title 
merely by paying his amount of the bid 
and he knows further that the sale is 
subject to the confirmation by the Court 
and IB liable to be set aside if the }udg. 
ment-debtor pays the money under O. 21, 
11. h9, or anyone whose interest is affect- 
ed by sale applies to set aside the sale 
on the ground of irregularity or fraud. 

The mortgage is good as between the 
Iparties to the same and it can hatdly be 
•said in this view that bis interest is not 
jafi'ected by the sale. In this view lam 
jof opinion that tbs'* Subordinate Judge is 
Irigbt and this rule must be. discharged 
jwith costs. The view I receive 

support from a decision of the Madras 
High Court in the ease of Pandiri Vu. 


ranna v. Grandhi Sattiraju fl). I assess 
the beariojs fee at 1 gold ' mobur.. The 
records are to be sent down at once. 

K.S. ■ Buie discharged, 

1. A I R X927 Mad 446=l66^rC S9. ^ 
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Mallik AMD Jack, JJ. 

. Dfoifendra Naih Chattopddkiiydt — De- 
fendant’-^Appellant. 

V. 

Mahendra, Ndth Biswas — Plaintiff — 
Bespondent. . : 

Appeal No. SSito of 1930, Decided on 
9th March 1933| from appellate, decree 
of Addl. Distrfoi Judf^e, Jessore^ D/- 9tb 
June 1980. ' 

Bengal TvaaDMAftt. I tl^AT^Suit 

far corracttcn or entity 
not barred by she. years' llteitaiMSe4bsCerd 
of Rights. 

A suit for tbs qcrr^'iipn of the., Becord of 
Bights which is isallf . ods under the general 
law (Bpeoiflo Relief Aol) dbesjndt o'dxnd under 
8. lll'A nor under any othdr. s^tion of the Act, 
and is not barred by six year's Undtaiion. 

[P 789C1] 

Pyari Mvkan CKaiUrsiis > and Hari 
Char an Banerjee — or Appellant. 

Sattndra Nath Mukh(sr)eis and Ear 
Krishna Pramanti^for Bespondent. 

Jack, /.—This appeal iise arisen out 
of a suit for oorrectibn certain entry 
in the Becord Of Bightd ahd also for 
enhancement of rent and for additional 
rent under S. SQ aikd S* ^3, Ben. Ten. 
Act. The suit was' ^iemisked in the 
Court of first instance on the ground 
that the plaintiff was a cosharer landlord 
and his cosharers were not joined either 
as plaintiffs pr defendants in the suit 
under 3. 188, Ben. Ten. Act, and the 
prayer for the amendment of the plaint 
making hiei oOBhaUcrs party defendants 
was also rejected. The lower ' appellate 
Court held that the amendment . of 
the plaint should have been allowed 
so as to enable the plaintiff to . join the 
coaharer landlords as defendants .j;nd 
therefore remanded the suit for trial On* 
the merits. In this appeal it is conten- 
ded on behalf of the defendant, appel- 
lant that, in any ease, having beeh 
brought before the amendment of S. 188 
of the. Act which was brought iirto^ force 
in iE^ebruary 1929, the suit by a oosharer 
landlord fCr enhancement of rent and 
for additional rent under S. 30 and 
S. 52, Ben. Ten. Act, was not admissible, 
and further that since the amendment, 
of the plaint was allowed after the 
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period of six yeara’ limitation , the aait 
for the correotion of the l^oovi of 
Rights was also barred. It appears 
however that the suit for the oorreo- 
;tion of the Record of Rights is really 
[one under the general law (Specific 
Belief Act). It does not come under 
S. Ill- A, Ben. Ten. Act, nor does it ap- 
pear to come under any other sec- 
'tion of the Act; therefore the suit is not 
barred by six years' limitation. 

As regards the suit for enhancement 
of rent and for additional rent, it is not 
barred by limitaETon, and if the amend- 
ment is allowed the plaintiff is entitled 
to bring it. We think that the learned 
J udge in the circumstances of the case 
was right in allowing the amendment of 
the plaint. It was mentioned in the 
plaint, in the first instance, that a suit 
was pending in the High Court in which 
it might be held that the defendants 
were cosharer landlords and in that case 
the plaintiff would apply for the rent 
of his share only. In these circumstances 
we think that the amendment should 
have been allowed and that being so, 
the suit both aH regards the correction 
of the Record of Rights and as regards 
the enhancement of rent and additional 
rent is meioteinable. This appeal 
is therefore dismissed mA the order of 
the learned District Judge remanding 
the suit to the Court of first instance 
for trial on. the merits should stand. 
The parties will bear their own costs 
throughout. 

Mallik, J, — I agree. 

K.s. Appeal Aismissed. 

A. 1. R. 1933 Calcutta 790 

Pahckridgb and Pattbhson, JJ. 

Uma Kania Ohatierjee^MtBh Party. 

V. 

Kalipada Ghowdhury and anolher — 
Second Party. 

Criminal Ref. No. 188 of 1933,J)ecu 
dafflon 7th March 1933. 

CriminalT.C. (1898), St. 133, 137 139*A 

-—Denial of public right in retpact of laud }n 
que*ition— Magittrata tbould hpld enquiry 
iWider S. 139 A ^ He can proceed under 
S. 137 only if bs finds that there it no reli- 
able avldanee in. support of such denial. 

Where in proceedings tinder 8. 193, Criminal 
P. 0 , .the opposite party denies the existence of 
a public right in respect of the land in question, 
it is the duty of the Magistrate to hold an 
enquiry under S. 13d-A with a view to ascertain- 
ing whether there is aoy reliable evidence In 
•fiVpport of the denial on the part of the opp<3eite 
parly, and to record a clepc nudlng on. the point 


Before proceeding further. If his finding is to 
the effofit that there is reliable evidence in 
support of the denial of the opposite party, ho 
is bound to stay proceedings until the matter of 
the existence of the alleged public road has been 
decided by a competent civil Court. If, on the 
other hand, he finds that there is no reliable 
evidence in support of.the denial of such a right, 
then, and than only, is he entitled to proceed 
further and to deal with the matter under the 
provisions of S. 137. He cannot make his ori- 
ginal order absolute under B. 137 without re- 
cording any finding under S. 180-A. 

LP790 0 2; P791C1] 

Probodh Chandra Chatter jee — for First 
Party. % 

Susil Chandra Sen and Santimoy 
Majumdar^tot Second Party. 

Patterson, /. — The subject-matter of 
the case to whiob this reference relates 
is a strip of land which has been des- 
‘Oribed in the proceedings drawn up un- 
der S. 133, Oriminal P. C., as 

“the northern flank of the road in plot No, 1811 
used by the public as a right of way at Dak- 
shinaswar.*' 

The alleged obstruction consists of 
certain hutb which have been erected on 
the said land by opposite party 2 as a 
lessee under ..opposite party 1 who is 
the Secretary of the Board of Trustees 
of the Dakshineswar Debuttar Estate. 
The first party is the owner of a plot of 
land situated immediately to the north 
of plot No. 1811, and bis main grievance 
as set forth in his petition is that the 
erection of the huts in question has ob- 
structed bis road frontage. In the 
police report on the petition of the first 
party it is further stated that the public 
visiting the Dakshineswar temple are in 
the habit of using the road in plot No. 
1811, and that the erection of huts by 
opposite party 2 on the flank of the road 
has caused^ inconvenience to them in 
certain respects. Opposite party 1 in 
bis petition showing cause has denied 
the existence of any public right in plot 
No. 181.1, and it is further stated in that 
petition that altihough the public visit- 
• ing the temple are in the habit of pas- 
sing over a portion of the land in plot* 
No. 1811, they only do so with the leave 
and license of the trustees of the Debut- 
tar Estate, and not as of right. In these 
oiroumstanoes, it was the duty of the 
Magistrate to hold an enquiry under 
S. 139-A» Criminal P. 0., with a view to 
ascertaining whether there was any re- 
liable evidence in support of the denial 
on the part of the opposite party of the 
existence of any public right in respect 
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of the land in question and to veoord a 
clear finding on the point before pro- 
ceeding further. If his finding was to 
the effect that there was reliable evi^ 
dance in support of the denial of the 
opposite party, he was bound to stay 
Iproceedings until the matter of the exis- 
jtence of tile alleged public road had been 
Idecided by a competent oivil Court. If 
jon the other hand be found that there 
jwas no reliable evidence in support of 
the denial of such a right, then and 
then only was ho entitled to proceed 
further and to deal with the matter un. 
der the provisions of S. 137, Criminal 
P. C. What the learned Magistrate ac. 
tually did was to examine the papers 
produced by both sides and then, with- 
out recordingany finding under S. 139-A, 
to make his original order absolute un- 
der the provisions of 8. 137, relying 
mainly on an entry in the Record of 
Rights to the elTect that plot No. 1811 
was a public road. It is not clear whe- 
ther the Magistrate thought that be was 
holding an inquiry under S. 139.A, but 
'Cven if ho did it seems to me that the 
inquiry made by him was not a sufficient 
<:ompliance with that section. He did 
not arrive at any finding to the effect 
that there was no reliable evidence in 
support of the denial of the existence of 
e.nypublio road by theopposite partyand 
in my opinion the materials before him 
were not sufficient to justify such a find- 
ing. The whole of plot No. 1811 has 
been recorded as the property of the 
Dakshineswar ;Debuttar Estate, and 
whatever may be the legal position with 
regard to the portion of the plot which 
is actually used as a road, it is clear 
that the mere fact that the whole of the 
plot had been recorded as a public road 
is not of itself sufficient to'rebut the 
presumption that the trustees ware (at 
any rate so far as the roadside land was 
concerned) entitled to exercise ' kheir 
full rights as proprietors and to, ' dtal 
with the land iu question in whatever 
manner they thought fit. Be that as it 
may, it appears that no^ proper inquiry 
was held under S. 139- A, and that no 
finding^was recorded under that sedtioui 
and this being so the order made under 
S. 137 must be held to have bean made 
without jurisdiction. 

Id these circumstances, I would accept 
the reference and set aside the order 
made by the Magistrate under S. 137» 


Orimiual P, 0.i as recommended by the 
learned l^ssions Judge. 

Panoktidge, J^—1 agree. 

K.S 4 B4(fer0nae acoepteii 
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P4HCb:bipgb abd Patterson, JJ. ' 
Emperor 

SarafiU ffnmin and another ~ Ac- 
oused« 

Oriipinal’ BeL No. 15 of 3932, Decided 
on I8tb Noveibtor; 193J2, from order of 
Diet. Magistrate^ 

Crlminaf P. ti S* 439 Appeal te 

Seteiont Judge ef Magis- 
trate dismissed.*^ Ma- 

gist rata te 

f entaitca sheiild detibe- ea Wtatned/.; r 
An appeal Irom a .ocn^vlebion b; AHagistt>ate 
was dismiBfwd Judgb. TRen the 

Dlsirict Magifttrate jander Sb 488 for eu- 

haneemsnt of sentcncia ^ * 

Beld : that, though the iDfitrict Magiattate 
had power to call fox the record from the Magis- 
trate under S. 135 or to makea.report to the High 
Court under 6. 438, stilt it., vrae not desirable 
that the High Court shculq entertain the matter 
of reference, as the jfaofea of ease had been 
brought to the notloa of tbrSessionB Judge on 
appeal. / . [P 7M 0 1] 

Nirmal Ohandra Ckoudhury— for the 
Crown. V 

Aaadustzamaiy^ Abdaiff Ali and Imam 
Eossairi Choudhur^^iot Accused. 

/ndpwent.^Xbif matter has been re- 
ferred to us undeir S. 4^ Criminal P. 0., 
by the District. Magistrate of Howrah. 
It appears that the opposite parties were 
convicted under S. 9, Opium Act of 1878, 
of being in illegal possession of a large 
quantity of opium. The Magistrate has 
eonvioted thevh and sentenced them 
each to pap a, fins of Bs. 1,000 or in de- 
fault to suffer ai^ months^ rigorous im- 
pTiBODment. The opposite parties ap- 
pealed against their conviction and sen- 
tepojd to the Sessions Judge of Howrah 
wkd dismissed. the appeal. The District 
Hagisttate, for the reasons which .be 
gives ta his letter of reference, considers 
thesantouoB inadequate and he recom- 
mends its enhancement. The 'learned 
advocate who appears for the opposite 
parties has submitted that inasmuch as 
the District Magiattate is inferior to the 
Sessions Judge for the purposes of S. 435, 
Criminal F. 0.. we cannot or at any rate 
should not interfere. He has cited vari- 
0 U 8 authorities to us which lay down 
limitations oh the powers of the Districil 
Magistrate to call for the records and to 
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Report to the High Court io oases vhere 
the matter has already beeo d^alt leith 
by a Sessions J udge. . None qf these 
oases is direotly in point becanse, as is 
oonoeded, the Sessions Judge, in dealing 
with the opposite parties' appeal'had no 
power to do what we are asked to do, 
namely to enhance the sentenoe passed 
on the opposite parties. It therefore 
cannot be said that the District Magis- 
trate has reported the case to ns with a 
view to our reversing the order of dis- 
missal made by the Sessions Judge sit- 
ting in appeal. 

While we do not feel justified in hold- 
ing that in the oiroumstanoes of the 
partionlar case the District Magistrate 
bad no pow^r to call for the record from 
the Deputy Magistrate’s Court under 
S. 435, Criminal F. 0., or to make a re« 
port to the High Court under 8. 488, 
Criminal P. C., ws' feel that it is not 
desirable that we should entertain the 
matter on a letter of reference addressed 
to us by a District. Magistrate when the 
facts of the case have already been 
bronght to the notice of the learned 
ISessions Judge, in the appeal. It was 
suggested to ns that as the matter came 
.before the Sestions Judge in his appel- 
late jurisdiction' he bad .no power him- 
self to report the case for orders under 
8, 438. We understand that that con- 
tention is not now pressed and we cer- 
tainly are not disposed to accept it. In 
the circumstances, having regard to the 
way that the case has been brought to 
our notice, we do not consider that we 
should take any action. The reference 
is therefore rejected. 

K.s, ' Beftrtnet rejected. 

A. 1. R. 1933 Calcatta 792 

G. C. Ghosb, Ao. C. J. and 
8. E. Ghosb, J. 

Nrisingha Ohandra Ohote Feti- 

• tionerr ' 

■ * 

^ V. 

Emperor — Opposite Party, ^ 

Qnminal Bev. Petn. No. 1069 of 1932, 
Decided on 30th March 1933. 

(a) Praap Eraorgency Powari Act (23 of 
1931), S. *17^Seareh and taizure wlthoiit 
aaarcli-warraiit are illegal— Magiitrala can- 
not paU forfeiture oirder on report of puch 
•ear^. 

Where the poUce officer, for the purpose of 
seizing the press under &. 17 of the said Act, has 
not been armed stith a search warrant as is con- 
tbmplated in 8. 17, the search and the seizure of 
the press are illegal and that being eo, the 


Magistrate' cannot make the order forfeiting the* 
press undef the provisions of S. 17 (S). 

tP ^9P C 111 

(b) Press Emaagancy Powars Act (23 of 
1931), S. 16— Ordar of forfaitura should not: 
be passed in absence of parson who has cus- 
tody and control of press. • 

Where an order declaring the press to be foi*^ 
feited to His Majesty is passed in the absence of 
the person who has the custody and control of 
the press la question, it must be set aside. 

[p 793 c u; 

Debendra Narain Bhattacharjee and 
Saiindra Nath Chatter ji — for Petitioner. 

Eundkai — for the Crown. 

Order , — The facts involved in the case; 
out of which this Kule has arisen^, 
shortly stated, are as follows : It ap* 
pears that certain unauthorized news^ 
sheets or unauthorized newspapers were* 
bding produced at premises No. 9, Sib- 
narain Das Lane, in the town of GaU 
cutta. These unauthorized new^s-sheets- 
or news papers w'ere being produced 
from an undeclared press. The police 
acting under the provisions of S. 16^. 
Indian Press Emergency Powers Act 
of 1931), entered into the said premises* 
and seized the said unauthorized news- 
sheets or unauthorized news papers. As 
a result of the seizure certain persons,, 
whose names are not material, were pro- 
secuted and convicted by the Magistrate* 
and sentenced adequately. The polico* 
on the date of the entry into the pro- 
mises, without obtaining a warrant as' 
contemplated in S. 17 of the said Act, 
proceeded to search the said premisea 
with a view to seize the press from 
which the unauthorized news-sheets or 
news papers were being produced. Tbe^ 
police officer making the search made a 
report of the search and the Magistrate 
being of opinion that the press seized by 
the police officer in the circumstances^ 
stated above was an undeclared press 
made an order declaring the press for. 
feited to His Majesty. K is against this 
order that the present Buie has beenr 
directed. 

Mr^ Bhattacharjee who appears itk 
support of the Buie has urged two con* 
tentions before us : His first conten- 
tion is that the police officer for the pur- 
pose of seizing the press under - S. 17 of 
the said Act had not been armed with a 
search warrant as is contemplated inr 
S. 17 and that therefore the search and 
the seizure of the press were illegal and 
that, that being so, the Magistrate could 
not make the order which he did under 
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the provieioDB of S. 17 (3) of t\\fi Act* 
In the seooQd place Mr. Bbattacfaarjee 
has contended that the order forfeiting 
thei press to His Majesty was made in 
the absence of the petitioner who bad 
tHe press under his^custody and control; 
in other words, Mr. Bhattacharjee baa 
contended that as soon as the proceed* 
ing under 3. 16 of the Act was brought 
to a termination the Magistrate then and 
there made an order forfeiting the press 
to Hia Majesty under the provisions 
of 3. 17 (3). We have examined the re- 
cord and heard the learnedDeputy Legal 
.Bomembrancer against the Buie and 
jMr. Khundkar with his customary frank- 
'ness has admitted that the proceedings 
under S. 17, sub Ss. (l) and (2), were, in 
!the circumstances of this particular case, 
•irregular ; in other words, Mr. Khundkar 
;had made it clear that the police had no 
•saaroh warrant authorising them to 
iseize the press in question and that the 
jpolico oflicer who made the report of the 
jsearGh had not, as is indicated above, 
any authority from the Magistrate to 
seize the press. Mr. Khundkar has 
not also challenged the accuracy of 
Mr. Bhattacharji's contention that the 
jordor declaring the press to be forfeited 
to His Majesty was not passed in the 
presence of the person, i. e. the petitioner 
who had the custody and control of the 
press in question. 

In the circumstances it follows as an 
irresistible conclusion that the entire 
Iprocoedings on the part of the police in 
Ithis case were irregular and unautho- 
rized in the eye of the law. That being 
so, we havo no other alternative but to 
set aside the order of the Chief Presi- 
dency Magistrate. The result therefore 
is that the order of forfeiture made by 
the Magistrate is set aside. Any conse- 
quential order which follows from the • 
order just made will no doubt be made 
by the Magistrate on a proper applica- 
tion being made to him. 

K.S. Order set aside. 

A. 1. R. 1933 Calcutta 793 

Mukerji, J. 

Hari Nath and of --Appellants. 

V. 

Kulesh Chandra OAoso-^Bespondent* 

Appeal No. 1749 of 1930, Decided on 
14th November 1932, against appellate 
decree of First Court Sob- Judge, Balcftr^ 
gunj, D/- 24tb January 1930. ' 


Civil P. C. (1906), S. 11 — Tenant allow- 
ing decree for ront for s»ntlro bolding Co» 
be pacaed lit efnple rent aiiit ie not barrocb' 
by rea iudiceto from raising plea of diipoar 
aoisien aubtequenily in aaetber suit — Land- ' 
lord and Tenant. 

Where in a Bimple suit for rent, the tenant 
ttts forward a plea of dispofipcrasioh and allows*L 
eereS to ha pasted for the eutiie xeut. It should • 
sot he held that he was bound to take this plea, 
of dispoBsession and since he has not done so, it 
should be treated as barred by the doctrine of 
constructive res Judicata in a subbcquent suit. 

[P 794 c aj. 

Bijan Kumar iSukerji — for Appel* 
lants. 

Am(^endra Nath Base, Girija Pro^ 
sannd Say Choudhury iuA Annada Oha- 
ran Karkoon — for Bei^^pdent. 

J udgment. — Plaikbifits the appel-~ 

lants in this haa^ 

arisen out of a Suit vtHehv (be pUtistiffa 
instituted for reebvttry ci re:Dt^for 
years 1331-SS, B. Sr %nt was olaimsd 
at the rate of Bs. ^ wijtli ceases and 
damages. The oontejutinn of the defen- 
dant was that he had been dispossessed 
from a portion of the land and on that 
account he was entltlsd to sospension of 
the entire rent. The Mnnsiff decreed 
the suit overifnling this contention of 
the defendant and gave him a decree^ 
though not tor the entire amount but 
making certain ded^kions bn account of 
the cesses that were blaimed. On ap* 
peal preferred by the defendant the Sub- 
ordinate Judge set aside the trial Court's, 
decree and allowed the' plaintiffs a de- 
cree for rent at a rate to be ascertained 
by comparison of the kabnliyat which 
formed the basis of the tenancy with the« 
settlement records which, according to* 
the learned. Subordinate Judge, showed 
that the defendant was in possession of 
lands lets than what wag covered by the 
kabuliyat. 

The. facts, neoessary to be stated are 
the following: -The tenancy was created 
by a kabttliyat. dated 1879. In 1902: 
there was a debree for rent obtained • by, 
the plaiptiifq against the then tenant 
and in exeotation of that decree the hold- 
ing was put up to sale and purchased b^ 
the defendant. The kabuliyat purported 
to create a tenancy in respect of tbren 
annas share of certain lands inolpded 
in certain defined boundaries. After 
the defendant’s purchase there was* 
a suit . for rent instituted by the^ 
plaintiffs against him for the years* 
1309-12 and it appears that in that* 
suit a decree was obtained by the plain- 
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tifTs for rent at the rate mentioned in 
the kabuliyat. It would appear that at 
that time it was not contended on be- 
half of the defendant that he was in pos- 
^session of the entire lands of the ten- 
alaoy. The present suit was instituted. 
*a9 already stated, for the rent of the 
years 1331-83. The Munsiff held 
that there was no evidence to show that 
there was any dispossession by the plain- 
tiffs of the lands of the tenancy since 
the decree which the plaintiffs obtained 
against the defendant for the years 1909- 
12, and he was inclined to take the 
view that the defendant was in posses- 
•eion of the entire quantity of lands. The 
Subordinate Judge on the other hand 
has, on a reference to the settlement re- 
cords and the evidence which the defen- 
dant as well as the son of the giver oil 
the kabuliyat gavji in (bis case, came to 
the conclusion that the defendant in 
iact got much less land than the three 
annas of the lands included within the 
kabuliyat boundaries and that the re- 
anaining lands which the defendant 
ought to have got were recorded in the 
settlement records as khas lands of the 
plaiotiffs and their oosbarers in superior 
taluki right. 

His finding amounts to this: that in 
point of fact the defendant is ndt in pos- 
session of the land which bo ought to be . 
in possession of under the kabuliyat. 
The Subordinate Judge appears to have 
believed that from the very beginning, 
when the defendant came to be in pos- 
session, he could not get all the lands of 
the kabuliyat. In those circumstances 
libo only point of law which may beurged 
and indeed has been urged- by Dr. Mu- 
kerji on behalf of the appellants, is that 
the defendant should be held-tp be pre- 
cluded by reason of tbe doctrine of con- 
structive res judicata from pleading that 
he was not in possession of the tire 
lands of the tenancy and that he was 
not therAore liable to pay t^ entire 
rent, by reason of the fact that .in the 
.yrevioife suit for rent for the years 1309- 
12 this defence was not taken, whereas 
it mighttand ought to have been taken 
within the meaning of S. 11 of tbe Cole. 

I anl of opinion that this contention 
•ought not to be allowed to prevail. No 
doubt it was quite open to the* defen- 
-dant to take this plea in defence if he eo 
*chose and therefore it was a defence 
<whicb might have been taken in suit. 


But I do not think it can be said that it 
'ought to have been taken. I am not pre- 
pared to hold <(hat in a simple suit for| 
rent, where the tenant puts forward* a 
plea of dispossession gnd allows a decree 
to be passed for the entire rent, it shourd 
be held that he was bound to take this 
plea of dispossession and since he has 
not done so it should be treated aslbarred 
by the doctrine of constructive res judi-l 
oata. 

Upon the facta which the learned Sub- 
ordinate Judge has found, namely that 
the defendant was not in possession pf 
the entire lands of the tenancy and that 
the remaining lands are in kh^s posses- 
sion of the plaintiffs and their cosharers, 
the decioe which the learned Subordi- 
nate Judge has made is, in my opinion, 
^correct. The appeal accordingly fails 
and must be dismissed with costs. 

K.S. Appeal dismissed, 
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Mukekji and Guha, JJ. 

Upendra Nath Das and others — Peti- 


Daksha Ya^ii Debyahui others’^Oppo- 
site Parties. 

Civil Rule No. 1330 (f) of 1932, De- 
oided on 25th May 1933. 

(a) Civil P. C. (1908), O. 32, R. 11-Guar- 
dian appointed not appearing in appellate 
Court— Appellate Court can appoint fresh 
guardian in hit place — Though appointment 
of fresh guardian means removal of former 
guardian it is better to record formal order 
to that effect. 

Where the guardian appointed on behalf of 
a minor in the lower Court fails to appear in 
the appellate Court, tbe latter Court can appoint 
a fresh guardian in bis place. And though the 
appointment of a fresh guardian nevossarily 
means the removal of the previous one, i;till it 
is better to have a formal order of removal of 
former guardian recorded before the order of 
appointment is made. [P 796 G 2] 

fb) Bengal Tenancy Act (8 el 1885), S. 148 
—Court has discretion either to resort to 
sp^iel ■nrocodure or to adopt the procedure 
under O. 32, Civil P. C. 

‘‘ The Court has, under the wording of 5. 148(h), 
a dUoretion either to resort to this special pro- 
cedure or not; that is to say, it is quite open to 
the Court, even in a suit for rent, to adopt tho 
normal procedure which is laid down in 0. 82, 
Civil P. C. [P 796 C 2] 

(c) Bengal Tenancy Act (6. of 1885), 
5. 148 (h)— SpecUl procedure under S. 148 (hj 
is available only to trial Court and at suit 
•tago. 

The spooial procedure, under 8. 148 (h),' is not 
available to any Court other than the trial 
Court or at any stage other than the suit stage. 

[P 796 C 1] 



1933 TTfemdra Nath v. 

Surendra Nath Das Oupta JUT tfov 
Petiitioners 

iS. C. Basak^toT the Grown. 

• Order . — Besides the two questions 
•which have been formulated in this re- 
ference. another question baa ^ri(^n 
upon the arguments that we have beard. 
That question is of a general nature and 
ihas from time to time been raised, 
namely, whether, when a guardian has 
been appointed in respect of a minor in 
•any of the Courts below and that guar- 
idian does not appear in this Court in 
a proceeding in connexion with which 
a notice has been served on him, he 
must be regarded as continuing and as a 
guardian in whose place a fresh guardian 
cannot or ought not to be appointed by 
this Court, on the view that his ap- 
^pointment enures for the whole list. 
There are decisions which lay down that 
if a guardian has been appointed by the 
Court his appointment continues for all 
purposes of the suit and that so long 
as no other guardian is appointed he 
and he alone is competent, in case the 
suit ends in a decree, to prefer an ap. 
peal from that decree and is also compe- 
tent generally to represent the minor in 
euch proceedings as may be taken after 
the passing of the decree and in con- 
nexion with it. This however is so 
only so long as no other person has 
been appointed guardian in respect 
of the minor. The cases do not lay 
down that a guardian appointed by the 
Court has an indefeasiblo right to con- 
tinue for ever. When a guardian ap- 
pointed in any of the Courts bel6w does 
•not appear in this Court, it is not pos- 
sible for this Court to ascertain whether 
he is* not appearing because bethinks 
that he would better serve the minor’s 
interest by not appearing or because fao 
baa not been put in possession of fuudf 
to enable him to appear or for any other 
cause. And if, in order to safegufard 
the interests of the minor, this Oou):t, ca ^ 
- the failure of such guardian to appear, 
appoints another guardian in this Court, 
namely the Deputy Begistrar, it. ha^ly 
lies in the mouth of the appellant or the 
petitioner, as the case may be, to say 
that such an order cannot be made be- 
cause it may be that the said guardian 
is not appearing for the reason that he 
thinks that by not appearing he would 
better, serve the minor's interest. There 
oan be no question that under 0. '*9^. 
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B. 11, the Court may, for sufficient 
reason, remove a guardian. The law 
does not say what may .or may not be a 
sufficient reason for this purpose. We 
are of opinion that It would generally 
speaking be a sufficient . ground for the: 
rezhaval of the guardian and for the{ 
appointment of the Deputy Begistrar in 
his place when the Court finds that such’ 
guardian has not put in any appearancej 
in this Oourt, so that the Court, is no. 
in a position to judge whether the| 
minor's interest is being really looked 
after. The only thing that may possibly 
be said is that there should be a fprmal 
order for removal.; ' J^ere. again, the law 
does not say tfaa4 a should 

be recorded. Ah; of a 

fresh guardian nnoe^ the, 

removal of the one ^revibnaly. ajppointed 
But it would peirhsps^. be batter; wherej 
the Deputy Begistrar Is to be appointed', 
guardian in oiroumStaiices stated above, 
to have a formal brdSr for removal re- 
corded befpre the qrder of appointment 
is made. 

The questions '^formulsted in the re- 
ference depend Upon tb% meaning of 
8. 148, QU (b), Ben. Ten. Act. That 
clause lays down, t^at notwithstanding 
anything contained .in &. 4, sub-B. (3), 

O. 33, in Sob. 1, Civil P. 0. of 1908. the 
Court in a suit for rent is competent to 
resort to a special procedure. It should 
be noted at the' outset that the Court 
has, under. the wording of this clause, a 
discretion either to resort to this special 
procedure or not; that is to say, it is 
quite open to the Court, even in a suit 
for rent, to adopt the normal procedure 
which is laid down in 0. 32, Sch. 1, Civil 

P. 0.; 1908. Under what special cir. 
oumstanoes the Court would be justified 
10 adhering to the normal procedure is 
not a matter which we need consider 
ber^. But the' special procedure that is 
prescribed is. a notice in a special form, 
and; this .form, has got to be strictly 
adher^' tp In order that the result dcon- 
tern plated by this clausa may be aohief- 
ed. If this special procedure is ob- 
served, the result will be thaj; the per- 
son upon whom the notice contemplated 
by this clause is served shall, unless the 
Court otherwise directs, be deemed to 
be the duly appointed guardian of the 
minor defendant ‘*for all purposes of the 
suit." It may be conceded that thfi 
words "for all purposes of the suit" 
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Avould include proceedings in continua- 
tion of the suit, namely, proceedings in 
appeal or such other proceedings as may 
directly arise out of the suit. It follows 
therefore that if such guardian prefers 
amappeal from the decree or appears as 
ijespondent in an appeal, which the 
plaintiff prefers from it, he continues as 
such guardian. But the question is 
what is to happen if be does not appear 
in the appellate Court, cr what is an 
appellate Court to do if a minor becomes 
a respondent in rent appeal. The argu- 
ment is twofold. It is said in the first 
place, that because the appointment of 
the n&tural guardian as guardian under 
8. 148, CL (b) of the Act is "for all pur- 
poses of the suit,” no other guardian can 
or should be appointed, even if he does 
not appear. So far as this matter is 
concerned there is no reason to treat a 
rent appeal, on a difl'erent footing from 
any other appeal, and the expediency of 
appointing the Deputy Begistrar as 
guardian in suoh circumstances has al- 
ready been explained. It is argued 
nextly that by reason of what has been 
said in S. 148, ^pL (h) of the Act, when 
notice of the ajppeal is to be given, a 
notice should be given in the iprm pres- 
cribed in this clause so that, even if the 
guardian does not appear, he will be 
jdeemed to be the guardtah. We are of 
[Opinion that suoh an interpretation 
cannot possibly be given to CL (b), 
S. 148, which expressly prescribes a pro- 
cedure which the trial Court only can 
follow upon the express terms of that 
clause. 

As the guardian appointed by the 
Court below has not appeared in answer 
to the notice served on him by this 
Court he is removed, and the Deputy 
Registrar will be appointed sueh guar- 
dian on the petitioners depdBiting the 
necessary costs and the indemnity bond 
within three weeks from today, As re- 
gards the questions raised in the refer- 
ence, the answers we give arp: (1). The 
v^rd "suit” means the suit in the suit 
sthge; and tiie . expression "for all the 
purposes of the suit” include appellate 
stage or.cftges of the suit. (2). The usual 
notice, under the normal procedure has 
to be given to the guardian. S. 148, 
Cl. (h), cannot be iuterpreted as meaning 
that the special procedure. Which it 
prescribes, is available to any Court 
other than the trial. Court or at sny 


stage otl^er than the suit stage. These 
two auBwers would show that, in our 
opinion, even ii]^ cases in which the spe- 
cial procedure was resorted to in a rent 
suit, an appeal or a revision caFe arising 
out of it should be dealt with in tbia* 
Court on the same footing as all other 
appeals and revision cases. 

K.S. Reference answered. 
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C. 0. Chose and S. K. Ghosh, J J. 
Benodini Ckaudhurani — Defendant — 
Petitioner. 

V. 

Jagabandhu Roy and others — Opposite 
Parties. 

Civil Rule No. 699 (P) of 1932, Deci- 
ded on 18th November 1932, from origi- 
nal decree! of Sub-Judge, Murshidabad, 
D/. 29th February 1932. 

(a) Limitation Act (1908), Art. 156- Ap- 
peal from preliminary decree. 

Time for filing an appeal from a preliminary 
-decree runs from date of the pieliminary decreo 
and not from that of the final decree. 

[P 796 C 2] 

(b) Limitation Act (1908), S 5 — Memoran- 
dum of appeal filed without stamp ai d out 
of time by 21 days — Time ebould not be 
extended, even though litigant was parda- 
naehin lady. 

A memorandum of appeal was filed without 
any stamps and out of time by 21 days: 

Eeld\ that even though the litigant was a 
pardanashin lady, extension of time ought not 
to be granted. IP 7b7 G 1] 

Bijan Kumar Mukerji and Joy Gopat 
Ghose-^iov Petitioner. 

Sarat Chandra /ana— for Opposite 
Parties. 

/tirfpmenL-- In this case according to 
one view tbe memorandum of appeal 
was presented nine days out of time- 
But according to the view presentsd on 
behalf of tbe respondent, the memoran- 
dum of appeal was presented 21 days 
out of time. It appears that the appeal 
is directed against a preliminary deciee 
in a mortgage suit. The date of the 
‘preliminary decree is the 2iid March 
The final decree was passed on . 
19th March 1932. It is said on behalf; 
of the appellant that tbe pleader in the! 
Court below advised the appellant thatj 
there would be appeal only againstj 
both tbe final decree and tbe prelimi-( 
nary decree and that therefore time forj 
filing tbe appeal would run from the 
date of tbe final decree. The advice 
was of course inoorrect and when tht- 
papers reached tbe learped advocate in 
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this Court, Mr. Joy Gopal Ghose^ it 
was disoovered that the time for pre- 
ferring the appeal against the prelimU 
oary decree had already expired. 

The present appeal was presented on 
*the June. The memorandum of 
appeal did not bear any stamps The 
grounds Were written out or typed on a 
piece of blank paper. It is true that the 
appellant came to the learned Judges 
taking first appeals and obtained an 
order for extension of time for putting 
in deficit court-fees. That order was 
made in the absence of the other side 
and without hearing them. Dr. Ma< 
kherji for the appellant has drawn our 
attention to what has b6en done in 
oases where there has been a question of 
deficit Gourt-faes and where extension of 
time has been granted. It is to be 
noticed however that all these cases 
were cases where the memorandum of 
appeal bearing some stamp or other was 
presented in time and it was then dis- 
oovered that the court-fees were insuffi- 
cient and thereafter farther time was 
isllowed to put in the deficit court fees. 
The present case is however different. 

I am not aware of any case where the 
memorandnm of appeal was presented 
out of time without any stamp whatao- 
■ever and where such presentation has 
been considered as if it were that of a 
proper memorandum of appeal. As far 
as one can make out, the net result. of 
this case is that the memorandum of 
appeal was presented out of time by 
]21 days. The question is whether hav- 
jing regard to the circumstances and 
jbeing not unmindful of the fact that 
the litigant is a pardanashin lady, we 
jahould be prepared to exercise our 
powers under S. 5, Lim. Act, and grant 
Extension of time not merely for nine 
days but for as much as 21 day8« Tn 
my view this would be a dangerous pre* 
cedent if we were to allow such an exteti* 
sion; and taking all circumstances into ; 
consideration such extension of titM' 
ought not to be granted. The result is 
that the rule is discharged and is 
directed that the memorandum of apiMsal 
be not registered. ThC rule is discharged' 
with coats, hearing fee being assessed at 
three gold mohurs. 

St TT. G'ho^^i ^ • '^I agree. ^ 

jc.s. JSufc di9c!haTgeit 
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Pbabson. j. 

Dehendra ‘£|afa'*-Petitioner. 

V. ■ 

Atmananda jBhuUtacharjee and 
Opposite Parties. 

OivllSevn. Petn. No. 1159 of 193?, 
Decided on 12th April 1933, from order 
of 2nd Addl. Sub- Judge, 21.Parganas, 
D/-16th July 1932. 

Bengal Tenancy Act (8 of 1885), S. 158— 
Deeifion on question whether defendeni 
ahoiild pay drainage ■ case direct to Govern- 
ment or 'to his landlord U not appealable. 

Plaintiff landlord claimed ' that defendant 
should pay drainaga oets to him, whereas the 
defendant contended ■ thAt he xw paying it 
direct to Government. . ; Oonrt decided that 
Governihent had tihe pK^kSntial to the 
oess : .V, 

Held ; that thAdesi^ou' .Vimt VQt.appealaM^^ 
as no question, telstforg to title or any interest 
in land between the patties haying oonflioting 
claims, was decided : 8 C YV* N , Diet. 

IP 7d7 0 8 ; P 798 0 1] 

Bemendru Chandra Sen — for Peti- 
tioner. , 

Hiralal Okahrabarii and Shyamadas 
Bhattaeharjee— for Opposite Parties. 

Judgment , — The plaintiff sued tore- 
cover arrears of drainage cess' for the 
years 1331 to 1387, and for damages. He 
is the proprietor of esUte No. 376 of 
the Sl-Parganas OolieetoYate and has to 
pay drainage oest to Government. The 
Record of Bights shows the drainage 
cess as recoverable by plaintiff from 
defendant. 

The defence is that defendant claims 
to hold the lands as pisbkar lands ap- 
pertaining to lakheraj No. 386.Band 
that defendant payg drainage cess direct 
to Goyeromeat and nob to the plaintiff. 
The Munsiff referred to the entry in the 
Becofd of Bights and said that the 
« question was.tyhether it had bean re- 
buited;.. .. &u into the question 

Whetttet 6u the evidence it was shown 
that: the jl^olding in suit belonged to 
lakheraj. No. 389 - d, andt he finds that it 
does and thai Government has the pre- 
ferential right to the drainage cess.. On 
appeal before the^ubordinate * Judg^itl 
was contended that no appeal lay un^r 
8. 153/ Ben. Ten. Act, because nofques. 
tion had been decided relating to title toj 
land or to any intereet in land as bet- 
ween' parties haying oonflioting claims 
thereto, and the Court upheld that con- 
tentioD. . 

As against this the appellant relies on 
the principle of Sita Nath Palr^ Kartick 
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Gharmi (l), where ib was held that an 
appeal did lie in a ease where plaintiff 
and defendant both claimed under the 
same landlord, and the plaintiff alleged 
that defendant was his sub-tenant ; it 
was therefore a oase of an interest in 
land between parties having oonflioting 
claims thereto. In the present ease I 
think no such question can be said pro- 
perly to arise. The defendant was ad- 
.mittedly the lakberajdar ; bis title in 
that respect is not denied. The only 
Iquestion for determination was whether 
the cess should be paid direct to Qov- 
jernment or through the plaintiff. This 
can hardly be said to raise a question 
between the parties of the nature re- 
ferred to in the section. The rule is 
discharged with costs, one gold mohur. 

K.s, Biile discharged. 

1. (1904) SOWN 4S4. 
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S. E. Ghosb. J? 

Harihar Prosad Das — Appellant. 

V. 

Umesh Chandra Das Mohapaira and 
others'-- Respondents. 

Appeal No. 2909 oMd^O, Decided on 
2nd- February 1933, against appellate 
decree of 2nd Court Sub-Judge. Midna- 
pur, D/- 5th August 1930, 

(a) Mortgage— Application for final decree 
is not application in execution proceeding* 
—Practice. 

An application for a final decree U really an 
application to enforce a jadgment and not in 
the nature of an application in an execution pro- 
ceeding: 38 Cal 918 and AIB 1914 F C 160, Bef, 

[p 799 on 

(b) Mortgage— Final decree bated on valid 
and operative preliminary decree Cannot 
be void. 

A preliminary decree was obtained by implead- 
ing the widow of the mortgagor as bie heir. The 
widow remarried, but in ignorance of this fact 
a final decree waa obtained by impleading her: 

Held: that as the preliminary decree wai valid 
and operative, the final decree following iBiereon 
was not void but only voidable at the instance 
of the heir at the mortgagor: Case late refertei, 
^LP 799 C 1; P 860 0 13 
/’PancWanan Qhose and Saroi Knmar 
Maity^tor Appellant. 

Satcoursipaii Boy and BirAswar Chp^t- 
terjee — for Bespondents. 

This appeal arises out of 
a suit for recovery of possession of cer- 
tain land on a declaration of the plain- 
titl’s title thereto under the following 
circumatanoes: The land originally be- 
longed to one Euran Samal who mort- 


gaged itcto the plaintiff on 15tb Agra- 
hayan 1315. The plaintiff brought a. 
mortgage suit. f No. 870 of 1917, and as 
Euran Bamal waa then dead, he made- 
his widow Balaram Dasi a defendant as^ 
also one Guiua Samal who was a sub-* 
sequent transferee in respect of a por- 
tion of the mortgaged property. He ob- 
tained a preliminary decree on 9th Sep- 
tember 1917 and thereafter the final 
decree. He pot the decree into execu- 
tion and himself purchased the property- 
and took delivery of possession through 
Oourt on Slat May 1927. He was dis- 
possessed on 28th November 1927 by 
defendant 1 who alleged that he had 
purchased thb property from two persons- 
who were the reversionary heirs of 
Euran Samal. The plaintiff repudiated 
this allegation and brought the suit to 
recover possession as aforesaid and, in 
. the alternative, he made the prayer that 
if defendant 1 be held to have acquired 
any title, then he should be made to 
redeem the mortgage on the footing of 
the mortgage decree. 

The suit was contested by defendant 1 
and his bhag tenant, defendant 2. They 
raised various defences challenging the 
mortgage decree itself and one of their 
defences was that Balaram Dasi, defen- 
dant 3. had entered into a second mar. 
riage with one Eailas Jana after the 
death of her husband Earan Samal, that 
therefore she was not the heiress of 
Earan Samal at the time of the mort- 
gage suit, and that consequently the 
mortgage decree was a nullity. The 
learned Munsif held that the plaintiff's 
mortgage was a genuine transaction; but- 
be found *that although at the time of 
the preliminary decree Balaram ^^^Dasi 
xhigbt have been correctly represented 
as the widow and heiress of the deceased 
mortgagor Earan Samal. she got married 
to another person before the passing of 
the final decree and therefore before- 
ihbi decree she had lost her character 
as heir to the deceased mortgagor and ' 
must be considered to be dead in the eye 
ot the law. In that view be held that 
the final decree in. the mortgage suit was 
a nullity. Accordingly He dismissed 
thei plaintiff’s suit. The plaintiff ap- 
pealed and the question arose whether, 
in the circumstances, the leaded Munsif 
was right in holding that defendant 3, 
Balaram Dasi, Was not the heiress of 
Euran Samal at the lime of the mort- 
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gage suit. The learned Judge ^agreQ^ 
with the Munsif both as to his finding 
of faot and as to hia view of the law and 
aojie dismissed the appeal. Henoe this 
second appeal by the plaintiff. 

* The point of law upon which the 
decision of this appeal turns is the ques- 
tion whether in the aforesaid oircum* 
stances the final decree in the mortgage 
suit is a nullity, it being taken for 
Igranted that the preliminary decree was 
ja valid one. It was pointed out that an 
japplication for a final decree is really^ 
an application to enforce a judgment and* 
|not in the nature of an application in 
'an execution proceeding: see the case of 
\Amloolc Chand v. Sarat Chund^r (l) 
which was confirmed by the Judicial 
Committee in the case of Munna Lai v. 
Sarat Chunder (2). According to the 
explanation to suh-S. (2) of S. 2, Civil 
P. C., a decree is preliminary when far- 
ther proceedings have to be taken before 
the suit can he completely disposed of 
and it is final when such adjudication 
completely disposes of the. suit. And so 
it was held by a Full Bench of this Court 
in the case of Taleb Ali v, Abdul Aziz 
that a final decree is dependent on and 
subordinate to the preliminary decree 
in a mortgage suit. This being the case, 
where the basis of the final decree, viz. 
the preliminary decree, is valid and oper- 
Lative, it is difficult to see how the final 
lecree following thereon can be held to 
be void and not merely voidable for 
some such defect as is complained of 
now. The case of Lachmi Narain v. 
Balmuhund (4) was a suit for partition 
in which' there was a preliminary decree. . 
Thereafter the plaintiff failed to ap- 
pear before the trial Court aPd the suit 
was dismissed for want of further pro- 
secution.' 

It was held by the Judicial Com-; 
mittee that the trial Court had' no . 
diction to make the order, since after a ' 
decree had been made in a suit, the suti />! 
could not be dismissed unless the deere#^ 
was reversed. This deoision of the JudU * 
cial Committee has been relied on in a 
number of oases where it has beeipi 
that once a preliminary deoree bail been 
corr ectly made, it does, not abate by 

1. (1911) 88 Cal 913=11 1 G 948. 

2. A I B 1914 P 0 160=37 1 0 688^ 43 1 A 88 
=43 Cal 776 (PC). 

3. A I R 1989 Oal 689=138 1 0 805 (FB). 

4. A 1 R 1934 P C 198=81 1 0 747=61 1 A., m 

=4 Pat 61 (PC). , 


reason of the death, of a party: see for 
instance, the MfjLii ct Bhatu Sam Modi 
v. Fogal (5} {and decision of a> 
Full Bench of the Madras High Court in 
the ease of Pentmd^l PiUajy y. Perumal 
ChMy (6)i This ease wee foHoyred by«^ 
Division Be^ncb of this Court in the case • 
of Nazir Ahammad v. Tamiju^ddi Aham^ 
med (7} and by the Patna. High' Court in 
the ease of Mi, jBhatia r,. Aldus Skakur 
reported in A. 'L B, 1931 Pat, 57. No 
doubt all these .are OMea in which the 
final decree had hot , actually been made,, 
and the question hrpse at the time of 
the application for the final deoree fol- 
lowing on the preliminary decree.. But 
I do not see that that-jpalies any differ- 
ence with iregard 

I am oonsiderhij^ ^ is 

almost exactly similar to the one which 
was decided by my lesrhe^;. . brother 
Patterson J.., in 8, A, No. 387|3pf 
5th February 1992. There the plaintiff 
based his title upon an auction purchase 
in execution of bis mortgage deoree. In 
the mortgage suit) after the preliminary 
deoree, the defendant died and bis two* 
infant hairs were substituted without 
acy guardian being appointed in their 
behalf ahd thereafter a final decree was. 
obtained, it; was by the. 

learned advocate for the respondent iu. 
the appeal before me that in any oase* 
that deoree was voidable at the instance- 
oi the minors on attaining majority, but. 
Patterson, J., did not proceed on that 
assumption. 

On the contrary, he assumed that a de- 
oree originally made against the minors 
not being properly represented would 
amount to a nullity; but ho held in the. 
oircumetamiNBS before him that where^ 
prrilf&haary decree bad been pro- 
j»rly made, the fioal deoree being in its. 
natdne depende&t and subordinate did 
not amppht to a nullity» simply beoause 
tli0 defendants were not properly repre- 
wnted. in thd latter, deoree. The teat Isl 
.Whetber tfae Court’ had jurisdiction to. 
paee the final deoree. Obviously.it ba^ 
and if that is so, it cannot be said thaff 
the decree would amount to a ni^lity, 
because the defendant was not "properly 
represented: see the ease of Malkarjan 

V. Narkari (P). 

6. A 1 B 1936 Pat 141=93 I 0 689=6 l^'at 323». 

6. A 1 B 1938 Mod 914=112 1 0 116=61 Mad. 

- 701 (PB), 

7. A I B 1939 Gal 4.70=182 1 0 803=67 Cal 385.. 

8. (1901) 35 Bom 887=27 I A 816 (PC). 
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For the respobdent reliance has been 
placed on oert&in caees ^vhich occurred 
before the decision in Laohmi Narain 
Marioari's cage (4) referred to above; for 
instance the case of Bhutnath Jana v. 
^lara Chand Jana {9), Tshioh was ex- 
' pressly dissented from in Nazir Aham- 
■mad's case (7). The learned advocate for 
the respondent has also referred to the 
case of Digambar Suthar v. Suajan (10). 
But that decision does not give any 
help, because there, the equity of re- 
^demption was not represented in the suit 
Bit all and there was no question as bet- 
'vresn the preliminary decree and the 
^final decree. In my judgment, in the 
‘Circumstances of the present case, the 
dual decree which the plaintiff obtained 
' in the mortgage suit was not void, bujb 
it was only voidable at the instance of 
the heirs of the deceased mortgagor. 
'These heirs would be bound by the doc- 
trine of lis pendens and it is foond for a 
*faot that the plaintiff h^Belf did not 
'know that the widow bad entered into 
a second marriage. The point there- 
fore must be decided in favour of the 
^plaintiff* 

The plaintiff himself asked that if 
'defendant 1 be found to have acquired 
any title, he Should be made to redeem 
-the mortgage on the footing of the mort- 
gage decree. There is no question that 
defendant 1 did purchase from the re- 
'versionary heirs of the deceased mort. 
gagor. The decree was for a sum of 
Bs. 100. The preliminary decree was 
obtained on 2Srd August 1917; the in- 
terest was allowed to run at 6 per cent 
per annum. Having regard to the lapse 
of time since then, I consider in the oir- 
oumstanoes of this litigation that defen- 
dant 1 should be given the option io 
redeem the mortgage debt on payment 
of Bs. 180 in full satisfaction of that 
debt within three months from this date. 
;If such payment is made, the mortgage ^ 
'debt would be considered to be satiafi^ 
an^ the plaintiff’s claim for khas posses- 
■mon would be dismissed. If such pay- 
ment is not made within the time as ■ 
aforesaid, the plaintiff’s suit will be de- 
creed. %be appeal is, accordingly, al- 
rlowed with costs in this Court. 

K.S. Appeal allotted. 

9 : A I R i921 Cal 561=69 10 1777 
•ISO. AIR 1929 Gal 988=120 1 0 97. 
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Lort-Williams and Henderson, JJ. 

Major Eolkrt Stuart Wauckope — Ap- 
pellant. 

V. 

jEmp^ror—Opposite Party. 

Criminal Appeal No. 501 of 1933, De- 
cided on 24th August 1933. 

(a) Criminal Trial-^Pretumption of inno- 
ceiica-‘-Guill of accuied must be established 
by relevant evidence by prosecution — Onus 
of proving general issue never shifts from 
prosecution. 

» Every acou^'ed must bo presumed to be inno- 
cent unless and until be has been proiied 
beyond reasonable doubt to be guilty, and his 
guilt must be established by relevant evidence 
before he can be convicted. In criminal cases 
the onus of proving the general issue never 
shifts. It always lies on the prosecution to prove 
^ beyond reasonable doubt the guilt of the ac- 
^cused. Cafe law referred, LP 801 0 IJ 

(b) Criminal Trial—Magistrate should dis- 
countenance methods by prosecution adopted 
to obtain conviction by hook or crook, 

It is no part of the prosecution’s duty to try 
by hook or crook to obtain convictions. And 
it is the duty of the Magistrate sternly to dis- 
countenance such methods, which arc but a tra- 
vesty of justice. LP 803 C 2] 

(c) Penal Code (I860), S. 409— Prosecu- 
tion must prove misappropriation Onus 
never shifts. 

In cases of criminal misappropriation, the pro- 
secution must always prove misappropriation. 
It is not enough if it proves that the accused 
had received the money. The onus of proof 
never shifts from prosecution. LP 807 C 2] 

A, N, Ghaudhury and Suresh Chandra 
Talukdar^ior Appellant. 

D, N, Bhattacharjee — for the Crown. 
Lort-Williams, J, — The appellant, 
Major Robert Stnart Wauchope, 0. B. E., 
Indian Army, has been convicted by the 
Chief Presidency Magistrate of criminal 
breach of trust under 8. 409, I. P. C., in 
respect bf two sums of Bs. 1,5Q0 each 
alleged to have been received by him on 
4th March and Ist July 1929, respec- 
tively, from the Gevornment of the 
Niaamof Hyderabad, in his official capa- 
city as officer in charge of No 6 Survey 
Party of the Government* of India, with 
headquarters at Bangalore' and field 
headquarters at Seoandarabad, and sdn-' 
tenoed to six months’ imprisonment and 
a fine o( Ba. 1,000 on each of two counts, 
the sentences of imprisonment to run 
concurrently. 

The appellant is the son of the late 
CoL Wauchope, C. B , G. M. G., 0. 1. E., 
bf the Survey of India, and is an officer 
of 27 years’ standing. He joined the 
army in 1906, and was appointed to the 
Survey of India in '191&. Between 1914 
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and 1921 he was again employed 6n 
military duty, during which p*eriod*he 
was appointed Asaistant Director of 
Works at Waziristan, was mentioned in 
despatches, and received the honour of 
the 0. B. B., in recognition of bis ser* 
vices. In 1921 he returned to the Sur- 
vey of India and later became officer in 
charge of No. 6 Survey Party. In 1929 
he became Superintendent of Surveys. 
These survey parties worked under a 
Director of Survey at Bangalore. In 
1929 the Director, Col. Brown died and 
the appellant acted in his place. In 
H)30 he was appointed 'Assistant Sur. 
veyor.General and was stationed in Cal* 
cutta. Since May 1932 he has been 
suspended in connection with these al- 
leged misappropriations, as a result of 
the findings of a Departmental Com- 
mittee of Inquiry. He is a married 
man with two children and is entitled 
to a pension of £530 as Major. In the 
normal course he would have been pro- 
moted Lt. Col. in August 1932 with a 
pension of £800, and with reasonable 
expectation of being promoted Ool.even- 
tually with a retiring pension of £900 
per annum. 

In dealing with this case, I regret to 
find it necessary once again to draw 
attention to certain fundamental princi- 
ples of law, which there seems to be an 
increasing tendency either to disregard 
or to overlook, on ths part of both 
Judges and Magistrates, as well ashy 
those who appear to prosecute on behalf 
of the Crown. The Orst is that every 
accused person must be presumed to be 
innocent, unless and until he has been 
proved beyond reasonable doubt to be 
guilty, and the second is that his guilt 
must be established by relevant evi- 
dence before he can be convicted. In 
view of the appellant’s past record, it 
for no other reason, he bad every right 
to expect that these fundamental princi- 
ples would be strictly observed through- 
out his trial. In the present case the 
Magistrate in his judgment has made 
frequent reference to certain printed 
hand- hooka of rules and instructions 
purporting to have been issued by order 
of the SurveyorGeneral of India and 
others, and to other facts which do not 
appear to have been proved in evidence 
and which are not included in the re- 
cord or in the list of exhibits. For this 
reason alone these statements mqefc be 
1933 C/101 & 102 


disregarded, apart from the ‘fact the evi-* 
dence of the -witnesses for the prosecu- 
tion shows that the alleged rules did not 
apply, or applied only very partially to 
the particular circumstances in which, 
and the period when, the survey work 
of the appellant was done. Further, ttie 
Magistrate’s judgment Seems to show* 
that he assumed that all that the prose- 
cution had to do to establish oriminal 
misappropriation was to prove that the 
appellant had received the two sums al- 
leged, and had failed to aecount for 
them. 

Only five witnesses were called on bo- 
half of the prosecution and they sought 
to establish the following facta; The 
appellant’s Ordinary field survey work 
was carried on during the cold whether, 
and extended to June or July. His field 
headquarters were at Beoanderabad. 
The main survey headquarters were at 
Bangalore, and were, in charge of a 
Director of Survey — Col. Brown. At the 
end of the field * season the appellant’s 
survey party used to move to Bangalore. 
The api^llant had under his control a 
head clerk named Chetty, an Assistant 
Clerk, a Jamadar and Peons and a large 
number of field surveyors. During the field 
season appellant had to ' do a great deal 
of touring. "Periodical returns of work, 
finance, etc., were made to the Director 
and other superior officers. The appel- 
lant was ultimately responsible for these 
returns, and for cash and accounts, 
though the clerical work, naturally was 
done by his staff. 

A cash cheat was kept with two keys. 
Thu appellant had one and the jamadar 
the other. When on tour, appellant's 
key was held by Chetty, who used to 
make all necessary disbursements, often 
amounting to many thousands of rupees. 
Appellant and Chetty each kept a cash 
account book, but it is obvious from in- 
speotioD, and admitted by the complain- 
ant that appellant’s bock was generally 
a mere copy of Chetty’s. Disbarseraents 
ware made under three heads: (l) pay; 
(2} travelling allowance and cohtinge:^- 
cies; (3) misoellanaous. The accounts 
show that receipts consisted jof money 
received from Government, and from 
numerous other sources, such as sales of 
materials and maps, payments for sur- 
vey work received from Indian States, 
Qoverntneot Departments and private 
firms or individuals, rents, freight and 
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' BO oD. No attempt was made by my of 
the witnesses to explain these acoounts 
or to show what the various items of 
leceipt or expenditure referred to. The 
Courts both here and below have been 
l^eft to discover what is possible from a 
^ cursory examination. Major Meade, who 
' was the complainant and a member of 
the Court of inquiry, purported to ex- 
plain the nature of the work done and 
the system followed, or which ought to 
have been followed. But he admitted 
that he had no knowledge of the facts, 
beyond what he was able to obtain from 
the ofiScial records and papers. Conse- 
quently his evidence was of little, if any, 
value, and did not carry the case beyond 
what could be obtained by inspection 
and perusal of the documents. 

The clerk Chetty appeared anxious tr 
disclaim all knowledge of the facts, be- 
yond those which he thought sufficient 
to absolve him from any charge of he- 
wing implicated in the alleged misappro- 
priation. According to Major Meade's 
evidence, for what it was worth, the 
ordinary work of the Survey Depart- 
ment is small scale mapping; but other 
work, called extra departmental, is 
undertaken for Municipalities, Indian 
States, and Government departments. 
Sanction for this must be obtained from 
the Siirveyor^Oeneral but may be given 
after the work has been completed. The 
danger of taking into consideration facts 
which have not been proved in evidence 
is shown by the fact that the Magistrate 
has relied upon the printed rules to 
which I have referred to establish that 
the appellant acted dishonestly in 
undertaking such work without first ob- 
taining sanction, and by omitting to pay 
the price into the treasury, when the 
admitted evidence establishes without 
shadow of doubt that such rules had no 
application, and the appellant acted 
quite properly in accordance with recog - 
ciised practice. The rule upon which 
the Magistfete specifically relies was not 
evee in existence when the work wap 
qndertaken, out of which the present 
charges arise. 

This work was undertaken -by the ap- 
pellant at the request of the Hyderabad 
Government, and consisted of a survey 
of two forts. The negotiations are con- 
tained in letters and conversations bet- 
ween the appellant and the witness, 
Mr. Yazdani, during the cold weather 


Elbason of 1928-29. It was agreed that 
Bs. 3,0D0 should be put at the appel- 
lant's disposal by the Nizam's Govern- 
ment, and paVment was made to the ap- 
pellant by two warrants for Bs. 1,500 
each on 4th March and 1st July 1929 
respectively. This was not an isolated 
instance. The cash account-books of 
the appellant and Ohetty contain nume- 
rous references to work dond for, and 
large payments made by the Hydera- 
bad Government to the appellant in 
1927, 1928 and 1929, as well as other 
extra departmental work and payments 
similarly dealt with. In view of this 
and other evidence it is idle to suggest 
that the appellant ought to have trans- 
mitted these sums direct to the Govern- 
ment treasury, and that bis omission to 
do so, ought to be regarded as evidence 
^that he intended to appropriate them to 
his own use. 

All that we know is that these war- 
rants iwere cashed, and that neither the 
appellant nor anyone else has been able 
to point to any specific entry of these 
amounts in the cash account-books. On 
the other hand there is nothing what- 
ever to show that the proceeds wore 
appropriated by the appellant. There 
is no entry in his Bank pass book, nor 
any other evidence to suggest that he 
was any better off at or after the 
time when these warrants were cashed. 
The endorsement on the first warrant 
was written by Chetty and the money 
collected by one of the peons. Chetty 
says that he gave it to the appellant. 
The appellant says that so far as he has 
any recollection of the matter after 
three years, he placed it in the cadh 
chest, and used it for contingent expen- 
diture. That he wanted it for this pur- 
pose is confirmed by his letters, written 
to Mr. Yazdani, asking for payment. 

If he wanted to keep the matter sec- 
ret and misappropriate the money, it 
is difficult to understand why he gave 
ths warrant to Chetty to endorse, and. 
to a peon to collect. Still more difficult 
to appreciate is Ohetty’s explanation 
about why he omitted to enter the pay- 
ment in -his oasb account-book. When 
this witness was first asked about this 
payment he said that he recollected 
nothing, which may have been true. But 
if this evidence is to be accepted, simi- 
lar belief should be accorded to the ap- 
pellant when he admits the same for- 
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^etfulnesB. Upon being confronted witH 
his endorsement on the warrant Chatty 
purported to recollect that he received 
this'money from the peon, and handed it 
toiihe appeUant. We have only his word 
for this. But it is not necessary even to. 
tiLiL^gest that his statement may not be 
true, it is suMciant to observe that the 
evidence on this point is as consistent 
or otherwise with Ghetty's guilt or in. 
nocence as with that of the appellant, 
and no more. 

Chetty explained that he did not 
enter tho payment in his cash account, 
tiook because he thought that it was 
poiBonai to the appellant. The Magis- 
trate has accepted this as a reasonable 
explanation. In my opinion his evi- 
dence was transparently false. The 
warrant was made out to the appellant 
in his oilicial capacity as oBicer-in. 
charge of No. G paity, Survey of India, 
and was so endorsed by Chetty, It was 
on the official printed form of the 
Nizam's Government. Many siiijilar 
payments had been made to the appel- 
lant by this Government, and had been 
entered by Chetty in the cash account- 
book, though be had the hardihood to 
say that he thought that those also were 
personal. He has suggested no reason 
for treating this payment differently. 
The most charitable view to take of his 
evidence is, that his omission was due 
merely to carelessness, which he cannot 
now afford to admit. The second warrant 
was received at the end of June and 
cashed by the appellant personally on 
1st July At that time the whole 

stall had moved to Bangalore, and the 
appellant himself was leaving that 
morning, and was making his final round 
of visits to officials in Hyderabad. These 
circumstances not only explain why this 
warrant was doJ} endorsed and collected 
by members of his staff as before, but 
tlioy afford a very natural explanation 
why this receipt was overlooked, and 
whV it was not entered in the cash 
account-books of either the appellant or 
(^liotty. 

The proseoution has relied very much 
upon the appellant's alleged omission to 
mention this Hyderabad extra depart, 
mental work in the returns made by 
liiin to the Director in January and 
April 1929, and this seems to have im- 
pressed the Magistrate strongly. It was^ 
fiuggested that this omission confirmed* 


the truth of the allegation that the ap- 
pellant intended to conceal this work, 
ill order to enable him to miaappro- 
priate these payments. Such patent 
torturing of the evidence by theprosecu-. 
tion was unpardonable, "it is a hard 
thing to torture the laws so that they 
tortuine men." Those who appear on 
behalf of the prosecution must be made! 
to realise that it is no part of their duty 
to try by hook or by crook to obtain 
convictions. And it is the duty of the 
Magistrate sternly to discountenance 
such methods, which are but a travesty 
of justice* It is hardly conceivable that 
such arguments should have been al- 
lowed or accepted by the Court, when 
I find that so early as lat June 1929, tho 
.appellant informed the Director that 
negotiations to undertake extra depart- 
mental wdlk for the Nizam's Govern, 
ment were in rrogress, and that on 15th 
July he supplied the Director with 
details stating the work and the cost, 
and said that sanction would be applied 
for later on. In the August return fur- 
ther details were given, and in October 
the wot k was included in a long list of 
surveys for which sanction wastequired. 
It appears fiom the couespoudem e bet- 
ween the appellant and Mr. Yazdani 
that tbe woik was estimated to occupy 
six months, did not commence until 
March 1929, and was still in process of 
revision in March 1930, when further 
work on this survey was required by tbe 
Hyderabad Government. These facts are 
sufficient to dispose of the suggestion 
that this work ought to have been in- 
eluded in earlier returns, and even the 
witness Chetty could not be prevailed 
upon to say so. 

Further upon this allegation of con- 
cealment, it must be observed that 
every one of these letters and documents, 
or copies of them, were either kept on 
the appellant’s files or forwarded to the ' 
Director or other appropriate Govern- 
ment Department. It has not been sug- 
gested that the appellant destroyed or 
concealed a single relevant document* 
But Major Meade'very fairly and fPankly 
admitted that if tbe appellant Uad 
wished to suppress all mention of the 
survey of tbe fort, he could have done 
so ahd submitted a blank return. More- 
over he admitted that if the appellant 
had paid this money into the Treasury 
'at any time during 1930 or 1931, noth. 
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ing furbher would have been heard of the 
matter. 

Yet both the prosecution and the 
Magistrate have relied upon these docu- 
'inants to prove his guilt. Thus it was 

* proved that, on 18th November 1929 the 
appellant described the Hyderabad sur. 
vey as paid-for work, and in the ^same 
letter said that Be. 2,000 was the final 
amount to be recovered from the Nazam's 
Government before Slst March 1930. 
Apparently this sum was intended to 
cover Bs. 1,500 for the second fort and 
Bs. 500 for some extra work which had 
been estimated originally at Bs. 600. 
In Ex. 39 the appellant said that other 
work had been done in connexion with 
Warangal Fort, but was included in the 
sum of Bs! 3,000, because the work oq 
the two first forts had been over-esti- 
mated. This had caused some errors in 
accounting, and it was uncertain whe- 
ther some items were outstanding or 
not. Mr. Yazdani being on leave in 
England, he had been unable to clear 
these matters up. But the maps of the 
two first forts ought to have been sup- 
plied, because the Hyderabad Qovern- 
ment bad obviously paid for them, and 
the accounts required further examina- 
tion and adjustment. In October 1930 
appellant came to Calcutta as Assistant 
Surveyor-General and Mr. Kenny suc- 
ceeded him as ofiicer. in- charge of No. 6 
party. The sum of Bs. 600 was paid 
into the treasury in this month. In 
March 1931 appellant wrote to Mr. 
Kenny saying that there were one or two 
outstandings with the Hyderabad Gov- 
ernment for which he was responsible, 
one being the Bs. 500 already mentioned, 
and which the appellant apparently 
thought was still unpaid. There was 
further correspoudence throughout 1931, 
upon the subject of the recovery of out- 
standings, which were stated to amount 

" * to Bs 42 , 000 , and the appellant said that 
he would take steps to recover them. In 
!&ebrnary 1932 the appellant wrote to 

* Mr. Yazdaoi saying that there were out- 
standings amounting to Bs. 2,000 for 
whiclf appellant was personally respon- 
sible, and for which he bad tried unsuc- 
oessfully to obtain payment during Mr. 
Yazdani's absence. He was writing 
from memory and was UDcertaio to 

I . which work these outstandings Applied. 
Bs. 500 was for extra work in oonnexion 
with the first fort*, and either the first 


or seebnd fort was still not paid for. Mr. 
Yazdani replied that both the forts had 
been paid for, and referred to the ^two 
cheques sent in 1929, and asked for* the 
maps to be supplied. Thq appellant 
wrote again in May saying that he 
might have made some confusion in the 
allocation of the sums due as be was 
writing from memory. He reminded 
Mr. Yazdani about extra work at 
Warangal, Aurangabad and Daulatabad, 
aod asked whether payment had been 
made for these. About this time Major 
Norman, who had succeeded Mr. Kenny, 
wrote a confidential letter to the Sur- 
veyor-General, and the appellant sent 
an explanation (Ex. 39) to which I have 
referred already. As a result there was 
the Deparfi^mental enquiry and the ap- 
pellant was suspended. From these facts, 
the prosecution submitted and the 
Magistrate agreed, that the only possible 
inference to bo drawn was that the ap- 
pellant had been trying to culver up his 
traces, and to create an atmosphere of 
confusion in order to put off the evil 
day, when he would have to admit that 
he bad received this money. His for- 
getfulness of the facts and incidents, 
and his attempts to recover the money 
were a mere pretence. In fact the Ma- 
gistrate went 80 far as to say that once 
the prosecution bad proved that the ap- 
pellant had received the money, and the 
appellant was unable to show from his 
accounts tbat, and how, be had used it 
for public work, the conclusion that be 
had misappropriated it was inevitable. 

It was inevitable only upon the as- 
sumption that an accused person must 
be presumed to be guilty, unless and 
until he proves himself to be innocent. 

I have already referred to this fallacy. 
But Mr. Bhttacharjee on appeal has 
again attempted to argue that in such 
oiroumstances the onus of proof is shif- 
ted to the accused. He has referred to 
ohe or two cases in which this unusual 
and erroneous contention has been ac- 
cepted and approved. I dealt fully with 
this matter in Emperor v. Qanesh Pro- 
sad TewarVt Appeal 206 of 1929 
(Oaleuita), but as that case was not re- 
ported it is necessary for me to repeot 
some of my observations contained in 
that judgment. 

In criminal oases the onus of prov- 
ing the general issue never shifts, and it 
lies upon the prosecution to^ prove bo- 
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yond reasoDable doubt the guilt of the 
accused. In this case the prosSoutidn 
had to prove dishonest misappropriation 
by the appellant, and unless and until 
theV could point to a state of facts 
\<Ahich led inevitably to the oonolusion 
that the appellant was guilty, they 
failed to discharge the onus which lay 
upon them. If there is one maxim' of 
criminal jurisprudence which is better 
established and more fundamental than 
nny other, it is that an accused person 
must always be presumed to be innocent 
until he is proved to be guilty. It is 
true that the burden of establishing any 
special issue raised by the accused rests 
upon him, but there is always the bur- 
den of the geueral issue as to the guilt 
of the accused person which always rests 
upon the prosecution. I am quite sure 
that the case of Harendra Kumar Ghose 
V. Emperor (l) was wrongly decided. 
The learned Judges there said that 
“the Courts below have found that the petitioner 
was a tax daroga and cashier of the Municipality, 
that the amounts which ho is said to have em- 
bezzled were received by him and he failed to ac- 
count for them. These being .the findings we 
think that all the elements constituting an of- 
fence undor 8. 409, 1. P. 0. have been found.’* 

They go on to say : 

“The burden was initially placed on the prose- 
cution and when the prosecution succeed^ in 
proving the receipt by the petitioner of the seve- 
ral amounts it was for the petitioner to show 
that he had not converted them to his own 
use. In these circumstances we do not think 
that the burden was wrongly placed ou th<^eti- 
t'onor.” 

In my opinion, the statements to 
which I have referred are in direct con. 
tiict with the elementary principles of 
the criminal law. The same criticizm 
applies to the case of Emperor v. Eadir 
BakshJ[2). In that case .the learned 
Sessions Judge had said: 

“The prosecution ought to have shown by 
some evidence that the amount with the em- 
bezzlement of which he has been charged had in 
reality been appropriated by him to his own use 
aud that his defence was groundless.” 

The learned Judge in the Court of ap- 
peal said: 

“In our opinion iho learned Sessions Judge is 
finite wrong in the proposition which we under** 
stand him to lay down in. this paragraph of hie 
judgment • • • It is entirely' wrong to suggest 
that it lay on the prosecution to prove the 
the actual mode of misappropriation ,o( the 
money. • . . when they proved that he had not 
returned the money in accordance with his duty, 
w hen he returned the summonses unservCd, the 

1. AIR 1927 Oa! 409=101 I 0 597=28 . Cc L J 
469. 

2. (1911) 83 All 249=8 I C 687. 


Crown had proved their case, and* it lay on tho 
accused to prove his defence.*' 

It is true ibat .tb& prosecution needl 
not prove the actual mode of misappro.* 
priationj but they muet prove diaboneslr 
misappropriation* The, qdus, as I have 
said, is always upon tKe Crown. I't 
nover shifts to the prisoner. In Wood- 
ro£fe*8 Law of Evidence, !l^a. 8, p. 691, 
it is stated as follows: 

“The onus of proving everything essential to 
the establishment of the charge against the ac- 
cused lies upon the prosecution who must prove 
the charge substantially as laid. The onus never 
changes. For every man is to be regarded as 
legally innocent until the contrary ie proved, 
and criminality is never to be presumed." 

In Fhipson's Law of Evidence, Edn.G, 
p. S3, it is stated as follows: . 

“Generally in criminal oaFes (unless other* 
wise directed by statute), the presumption of 
innocence oast on the prosecutor the burden of 
proving every ingredient of the offence even 
though negative averments be involved therein.*’ 

In the case of Ounananda Dhone v. 
Santi' Prokanh Nanley (3) Mukerji, J., 
states at p. 435 (of 29 C TT N) as fol- 
lows: 

’'Indeed this must be so in many cases, for 
the offence (which was an offence under S. 405, 
I, P. C.) necessarily involves secrecy, and the 
exact manner, point of time or place where the 
misappropriation, conversion, nser, disposal or 
sufferance takes place, remains more often than 
not, a matter within the special knowledge of the 
accused himself. In this class of cases the overt 
act of the accused showing his dishonesty is 
essentially necessary to be proved to establish 
the offence, and till the time arrives when that 
act is done it cannot be said with certainty that 
the offence was committed. A very common case 
of this kind is whore the accused received the 
money for the prosecutor and failed to account 
for it. Mere retention of the money would nob 
necessarily raise a presumption of dishonest in- 
tention, but it is only a step in that direction.'* 

It is true of course that the legisla- 
ture Bometimes specifically relieves the 
prosecution of proving certain essential 
facts among the necessary ingredients of 
a crime, e. g., with regard to the crime 
of receiving stolen goods, v^ell knowing 
them to have been stolen, where goods 
recently stolen are found in the posses 
sion of anyone, according to English law,* 
the jury may convict that person of tho 
offence unless be gives some explanation 
of his possession, A similar provisiou 
'is made in India by Illus. (a), S. 114, 
Evidence Act. Even in this ty{ih of case 
the onus is not shifted, that is to say, 
the onhs of proving the guilt of the pri- 
soner still remains on the Grown, with 
the result that if the prisoner gives an 
’ 8. A 1 R 1925 Col aiS.fs86 I G 21d=26’C7L 

725=29 OWN 482. 
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explanation wbioh may reasonably be 
true, even tbougb it is not believed by 
the Judge or the jury, be or they must 
acquit the accused, because in aaoh 
circumstances the onus of proving the 
guilt of the accused has not been die- 
c'harged. That vvas decided in a very 
well-known case B. v. Sohama — B. v. 
Abramovitch (4). That decision has been 
followed in this Court in the case of 
Saiya Charan v. Emperar (5), part of 
the headnote of which is: 

‘'Held also, that the statement to the jury 
that the burden of proof has shifted was a seri- 
ous misdirection as theonub on the prosecution 
to prove guilt never changes.’* 

The learned Judges (Newbould and 
Mukerji, JJ.) referred to the case of 
Hakim Mondal v. King- Emperor (6) in 
which the learned Chief Justice pointed 
out that in a criminal case the onus is 
on the prosecution to prove beyond rea- 
sonable doubt the guilt of the accused 
and that the onus never shifts. They 
also referred to the case of B. v. Abra^ 
mooitch (4) under the reference, B. 
Issao Schama (7). They went on to say 
*‘toat the law in India is similar to the lav/ in 
England in this case is clear from the words 
used iu Ulus, (a) to S. 114." 

Moreover even where the legislature 
has put upon the accused the burden of 
proving certain matters he is in a much 
more favourable position than the pro- 
secution. As is stated in Phipson's Law 
of Evidence (supra) p. 34: 

"When the burden of the issue is on the pro- 
secution, the case must be proved beyond a rea- 
sonable doubt .... when, however, the burden 
of an issue is upon the accused, he is not, in 
general, called on to prove it beyond a reason- 
able doubt, or in default to incur a verdict of 
guilty; it is sufficient if ho succeed in proving a 
prima facie case, for then the burden of such issue 
is shifted to the prosecution, which has still to 
discharge its original and major onus that never 
shifts, that is, that of establishing, on the whole 
case, guilt beyond a reasonable doubt" U, v. 
Cavendish (8) and R. v. Stoddart (9), 

Again on p. 35 it is stated: 

"It is not however for the accused to prove 
honest dealing with the property, but for the 
. pposecution^to prove the reverse (B. v. Lewis) HO); 
and if an nplanalion be given which the Jury 
think may be true, though they are not con vi no - 
j4. (191^ srif J K B 896=119 h T"480=79 J P 
' 184=81 t li B 88=69 S J 966=94 Ooz G G . 

691. 

6. A I BH1995 Cal 666=88 I 0 615=96 Or L J 
1165=59 Gal 928. 

6. A £ B 1920 Gal 849=66 1 G 849=21 Cr L J 
646. 

7. <1914) Or App. 46. 

8. 8 C L 178. 

9. (1909) 26 T L B 612, 

*10. 14 Cr App. 38. ^ 


ad that it is, they must acquit, for the main 
b/irden »of proof (i. e. beyond reasonable doubt) 
rests throughout upon the prosecution, and in 
this case will not have been discharged." 

There are U wo other cases which« are 
sometimes referred to, Queen-Empress v. 
V. Hari Dagdu (ll) and Queen-Empress 
V. Bam Chandra (12). Both are autho- 
rity for the proposition that the onus 
never shifts to the accused. 

The appellant submitted a long and 
very full and frank statement . to the 
Coart of inquiry (Ex, 7) in which he 
denied emphatically that he had mis- 
appropriated the money, and maintained 
that it had been used for his wotk, 
though, after the lapse of three years, 
he-was unable to point to speciOc rele- 
vant items in the accounts. He said 
that he had no recollection of the ac- 
tual payments, though he assumed that 
they had been paid, and were put into 
the cash chest and used for contingen- 
cies. That there were many factors 
which would tend to obscure his recol- 
lection of details, the chief being the 
very large programme both of routine 
and extra-departmental work on which 
the party was engaged, over very difli- 
Gult terrain, and involving a large 
amount of touring over a wide area, and 
continual absence from headquarters. 
This is confirmed by his journals. The 
appellant describes at length the great 
pressure of work, both field and clerical, 
the necessity for large sums for contin- 
genf expenditure, for which sanction 
was sometimes delayed, the constant 
discassioos with his superior officers, 
the shock caused by the illness and 
death of the Director who was a great 
friend of the appellant, the necessity 
for acting temporarily in his plape, and 
the heavy matter 'of adjusting his af- 
fairs. He submits that all these multi- 
farious duties and distractions and the 
inevitable dislocation of routine work 
were sufficient to explain the possibility 
of some oversight and negligence. 

The Magistrate has seen fit to des-, 
criba this full statement as " abso- 
lutely no explanation." In my opinion 
this explanation rings true, is reason- 
able, probable, and ought to have been 
accepted. Against it, there is the bald 
statement of the olerk, whose veracity 
I have already given good reasons for 
distrusting, that this 'money was n^t 

lTll86ifcS9r)"BarUnrBS 

19. (1869-98) Rat. Un. Bep. Cr 0 860. 
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used for survey work, and that the work was in receipt of a salary ranging from 


on the forts was paid for out of the 
ordinary hudgetted funds of the party* 
Bift he did not attempt to point to a 
single item in the cash account hooka 
as being attributable to this work, and 
it is a reasonable inference that he was 
unable to do so. There is no evidence 
to show that this money ever reached 
the pocket or the bank account of the 
appellant, though the Magistrate 
thought fit to make this assertion, re- 
gardless of lack of testimony. 

•Finally he seems to have felt that 
some explanation was necessary to show 
why a senior officer of 27 years* standing 
shQuld have done anything so desperate 
and foolish as to misappropriate what 
he describes as the comparatively tri- 
fling sum of Rs. 3,000 when his whole 
career, pension and reputation as a 
gentleman and an officer would be jeo- 
pardised. 1 am not surprised that he 
was pu^^zled, but I cannot help exprea- 
sing astonishment and indeed incredulity 
at the explanation which he thought 
was sufficient to dispose of liis dilemma. 
He says that the explanation was that 
the appellant was desperately hard up, 
bh.it at the end of February 1929, he 
owed his Bank the sum of Bs. 56, and 
the position was the same in July 1929. 

What the Magistrate meant by this, 

I find it difficult to understand, unless 
it be that he was determined at*any 
cost to find some justification for the 
conviction which he intended to make. 
The appellant’s pass-book shows that 
he was in credit to the extent of sums 
ranging up to over Bs. i,l00 odd, 
throagl^out the whole of the months of 
March, April, May and June, at end of 
which month there was a debit of Bu- 
pees 23. By 10th July be was again in 
credit, which ranged up to Bs. 1,200 odd 
throughout all the following months of 
that year up to 30th December, when 
there was again a debit of fis, 10. To 
0iok out two items, over a period of 12 
mouths and of paltry sums such as 
these, is so unpardonable, that I regret 
to have to say, that in my opinion it 
savours of uuf&irness. If the Magistrate 
considered Bs. 3,000 to be a oompara* 
tively trifling sum, in what category did 
he place sums such as Bs. 66 and Bs. 23 ? 
Moreover the appellant was permitted 
by his bankers to overdraw without se- 
curity to the extent of Bs. 9,000, aud 


Bs. 1,300 odd in 1929 to Bs. 2,300 in 
1932. 

But this was not all ; the prosecution 
were so desperately hard pressed for 
material to secure a conviction at anSr 
cost, that they Went to the length of 
giving evidence of six Calcutta Small 
Cause Court decrees which the Magis- 
trate describes as showing that in 1930, 
1931 and 1932 the appellant was ''hope* 
lessly involved financially and owed 
money all round." Now the first thing 
to observe is that this evidence was 
wholly irrelevant being subsequent to 
the material dates, and I have no doubt 
whatever that the prosecution knew 
perfectly well that this was so and in- 
troduced it for the purpose of prejudice. 
In fairness to the Magistrate I must 
assume that he also knew that the evi- 
dence was irrelevant, and in spite of 
this knowledge admitt^ it. One plaint 
was for three mootbs* rent due up to 
March 1932, one was the balance of an 
English decree dated June 1931 of which 
a large part had been paid ofif in Decem- 
ber 1931, one was for goods supplied 
between 13th July 1929 and February 
1S30, one was for goods supplied bet- 
weeu December 1930 and January 1932, 
one was for goods supplied between De- 
cember 1931 and April 1932 and one was 
for goods supplied between May 1931 
and June 1932. Most of this expendi- 
ture was due in all probability to in- 
crease in cost of living in Calcutta. 

It is upon such trumpery and such 
irrelevant facts that this officer has 
been convicted. Lest I be tempted to 
use harsh words in criticising this pro- 
oedure, I will content myself only with 
saying, that this is neither the manner 
nor the spirit in which a prosecution 
ought to be conducted, or a trial 
held under the British. Crown. I am 
satisfied with the explanation which the^ 
appellant gave and I believe it to be 
'^rue. The appeal is allowed, the convjc- 
tions and sentences are set aside md the, 
appellant is acquitted. The fines, if 
paid, must be refunded. The appellant 
ie discharged, • 

Henderson, /.—p agree with what has 
fallen from my learned brother with re- 
gard to the burden of proof. If the 
learned Judges who decided the case re.. ^ 

f lotted in Harendra Kumar v. Emperor 
1} intended to lay down that as soon as 



808 Calcutta Major Bobkbt v. Emperor (Henderson, J.) 1933 


the prosecution prove that the money 
was in the possession of the accused, be 
must be convicted unless he can show 
what happened to it, that is a proposi- 
tipn from which I most express my res- 
pectful dissent ; it means that a burden 
is placed on the accused which in many 
cases it is impossible for him to dis- 
;charge. In my judgment it is not a 
question of the shifting of onus but a 
question of influence. The prosecution 
must always prove misappropriation ; 
but they may do so either directly (e.g., 
by showing that the notes were paid into 
the account of the accused) or indirectly 
by circumstantial evidence. No doubt 
in the latter case the fact that the ac- 
cused has failed to show what lias hap- 
pened to the money coupled with other 
circumstances may justify an inference 
that he misappropriated it. But that 
does not mean that the burden of proof 
has shifted from the prosecution to the 
defence. 

The present case depends upon circum- 
stantial evidence. In such a case the 
prosecution always tend to view every- 
thing which the accused does with bus- 
picion. But, inasmuch as the accused 
is presumed to be innocent, acts capable 
of an innocent interpretation should be 
BO interpreted : and it is only acts which 
are suspicious in themselves which re- 
quire an explanation from the accused. 
My learned brother has dealt with the 
circumstances on which the prosecution 
rely to establish misappropriation in 
this case. As far as I can see, the only 
action of the appellant which is suspi- 
cious per se is his demand that the 
money should bo sent to him instead of 
being paid into the treasury. But ac- 
cording to the evidence of Chetty this 
particular procedure was always adopted 
by the appellant and was not confined 
to these two payments ; it canno| there- 
'fore be ijpferred from this that the appel- 
lant adopted this procedure in order to# 
make it easy for him to misappropriate 
Ibese two sums. On the other hand the 
entire absence of any circumstantial evi- 
dence at' the tipe of the transactions to 
suggest a theory of misappropriation 
strongly corroborates^the defence. This 
is not a case of systematic fraud. As 
far as I have been able to understand 
the prosecution case, the suggestion is 
that the appellant yielded to a andden 
temptation to take the money as A tem- 


pdrary loan. It is not the prosecntion 
case that he was addicted to dissipation 
or .extravagance. The only explanation 
of such conduct would be that he Was 
hardly pressed at the time. If in faqt 
creditors had been pressing him for im- 
m'ediate payment and threatening to re- 
port him to bis superior officer, and if 
these pressing claims had been discharged 
immediately after the receipt of the 
money, the prosecution could easily have 
discovered it. No attempt was even 
made to prove that such was the case. 
It appears from the appellant's pajss 
book that he was able to borrow from 
his bank. 

There is therefore no reason why .he 
should have embezzled these two sums. 
Having failed to prove the existence of 
financial embarrassment at the time of 
the transactions, the prosecution ought 
not to have introduced evidence to show 
that decrees were obtained against the 
appellant at subsequent dates ; it is 
clear that such evidence can throw no 
light whatever on the only matter which 
has to be determined in this case. There 
can be no question that if the appellant 
is innocent, he cannot possibly remem- 
ber what was done with the money. lie 
stated that, so far as he could remember 
it was spent in connexion with the work; 
be also hazarded a suggestion that it 
might have been included in one of the 
varibus refunds. This explanation could 
only be tested by an examination of the 
various vouchers. If it appears that any 
of the expenditure in connexion with 
the work is not entered in the cash 
book, it would at once be clear that 
Ghetty's statement on this point ^is not 
true. It mav bo that this matter can- 
not be tested without a lengthy or labo- 
rious inquiry which the department are 
not prepared to undertake. But the 
inquiry is one which might lead to 
the demonstration of the iunocenoe of 
the appellant. Jn these oiroumstanoes 
it seems to me that, if the department 
are not prepared to carry out such an 
investigation, they should accept the 
appellant’s explanation. 

Lastly, I am of opinion that , some 
weight should have been given to the 
past character of the appellant. No 
doubt, if the proseoution had been able 
to prove misappropriation by direct evi- 
dence, no amount of evidence with re- 
gard to character would have been of 
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any avail.- But the present oase^epends 
upon circumstantial evidence and the 
question is what inference i^tobe drawn 
from circumstances, which may be given 
either an innocent or a sinister in^r- 
pretation. It is exactly in a case of this 
kind that evidence of good character be- 
comes important and it .would be un- 
reasonable to hold that there is nodifiFer- 
cnce between a member of an honour- 
able service with an unblemished record 
and an old thief with previous convic- 
tions. In conclusion I need only say 
that I entirely agree with my learned 
brother that this appeal must be al- 
lowed. But although I find myself un- 
able to agree with the decision' of the 
learned Magistrate, I see no reason to 
suppose that in convicting the appellant 
as he did, he was not satisfied that the 
prosecution case was properly proved by 
legally admissible evidence. 

K.s. Appeal allowed, 

A. I, R. 1933 Calcutta 809 

Mitter and Henderson, JJ. 

Nabin Kishori Choudhurany — Judg- 
ment-debtor — Appellant. 

V. 

Jagneswar Sanyal and others — Res- 
pondents. 

Appeals Nos. 2G and 66 of 1931, De- 
cided CD 8th May 1938, against original 
orders of Second Court Sub-Judge, 
Pabna, D/- 19bh September 1930. 

(o) Civil P. C. (1908), S. 47 — Queition 
between decree-holder and hit repretenta- 
live— Whether covered by S. 47 (Quaere), 

Quaere. — Whether S. 47 (3) is wide enough to 
covor n question between the decree-holder and 
his representative so that decision thereon may 
be appealable : 25 Bom 681 | 31 All 82 and 26 
Mad26i,JRef. ^ IP 810 0 1] 

(b) Company — Meeting— Notice served on 
all share- holders — Absentee share-helders 
are bound by resolutions passsd by majority. 

Where the meetings of the share* holders are 
convened with notice to all the share holders, 
but some of them do not choose to appear, they 
must be held to be bound by the resolutious 
passed by the majority. IP 810 0 21 

(c) Companies Act (1913), S. 231 — *Tre- 
ference" implies act of free will. 

The use of tbo word ^’preference" in 8. 281 
implies an act of free will, and that would^, by 
itself, make It necessary to consider wh^her 
pressure had or bad not boen used : Sharp y, 
Jackson, (1899)‘A C 419. Bef. IP 810 0 2] 

(d) Companies Act (1913), S. 231'^Debtor 
considering himself bound or compelled to 
transfer — Transfer does not amount to 
"fraudulent preference." 

The tost to see whether a transfer is a fraudu- 
lent preference within the meaning of S, 381 is 
that where the proper inference to draw from 


facts is that the dominant motive actuating thii^ 
debtor is that, in nieking the transfer tobia 
creditor, he (the debtor) is doing what he felt 
himself bound or compelled to do, the case is not 
of fraudulent preference within the statute : 
AIB 1928 P C 77, Bel on. [p 810 C 21 

(e) Companies Act (1913), S. 171— Objection • 
as to want of leave noil taken in Court *ef 
first instance cannot be -raised in. eppeal— • 
Practice. 


An objection as to want of leave under B, 171, 
which was not taken iu the Court of first in- 
stance, should not be allowed to be raised in 
appeal. . IP 811 0 1] 

Bejoy Kumar Shattacharji, Dinesh 
Chandra i?oy, If trade Bandhu Boy, Aiut 
Chandra. Oupta and Satya BanjaU: 
Majumdar^tor Appellant. 

Narendra Chandra Bose, Sireswar' 


Bagchi, Jotindra Nath Sanyal and Bejali 
Bhusan Sanyal — for Respondents. 

Mitter, J. — {In No. 66). This is nn. 


appeal on behalf of the Pabna Dhana- 
bbandar Go. Ltd. (in liquidation) against- 
the order of the Subordinate Judge of 
Pabna dated 18th September 1930 by 
which he disallowed an objection of the- 


appellant to the assignment of a deoree- 
made by the said company in favour of 
the respondents. A preliminary objeo. 
tion has been raised to the hearing of 
this appeal. In order to understand the* 
soundness or otherwise of the preli- 
minary objection it is necessary to state* 
a few salient facts. The Pabna Dhana- 


bhandar Co. Ltd., had a decree against 
the judgment-debtor NobiDkisbori Ofaau- 
dhurani and another. The respondents- 
had certain deposits in the company. 
On 5th June 1929 they conveyed the* 
decree to Jagneswar Sanyal, the respon- 
dents to the present appeal. On Sthv 
July 1929 an application was made by 
one of the creditors of the bank for 


winding up. On 18th November 1929* 
the High Court, on its original side,, 
passed the winding up order. On 5tb 
July 1929 the respondents assignees ap- 
plied to execute the decree. The petition 
for execution is to be found at pp. 35* ' 
and 37 of paper-book in M.A. 26 of 1981. 
The liquidators of the bank put^ in a 
petition of objection , to the assignmeynk 
(see p. 1 of paper book 66 of 1931) and a- ^ 
miscellaneous case was started^; The ob- * 
jeetion in substancewastbattfie transfer 
was a fraudulent^ preference and .is not 


valid. 

The Subordinate Judge negatives this. 
objection, of the liquidators and it is; 
against that order that the present ap- 
peal has been brought. It is said that: 
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there is no appeal to this Court as the 
'question arises bebvreen the decree-holder 
'and his representative. The appellant 
oontends that S. 47, Gi. 3. Civil P. G., 
is wide enough to cover such a question 
and an appeal would therefore lie. The 
respondent has relied on several oases 
in support of the preliminary objection. 
There is a decision of Sir Lawrence Jen- 
kins in the case of Magan Lai v. Doshi 
(1), where the learned Chief Justice of 
Bombay was of opinion that a question 
'between the judgment-debtor and his 
representative is not a question between 
the party in suit and his representative 
within the meaning of S. 214 of the 
Code of 1882. A similar view has been 
taken by Banerjee, J., in Bhagabati v. 
BanwariLal{^). On the other hand the 
appellant has relied on a decision of the 
Mpdraa High Court in the case of Bom- 
manatpati v. Ohintakunta (3) in support 
of the opposite view. It is not necessary 
to decide finally on the preliminary ob- 
Jjootion as we are of opinion that the 
Appeal should fail on the merits. 

It appears that by a resolution of the 
ahare-holders and depositors of the com- 
pany passed on 28th February 1926 it 
was resolved by the majority that if a 
depositor happens to be a debtor then 
the said sum may be set off and that the 
bank should not go into liquidation and 
that every attempt will be made to sell 
it. On 7th March 1926 there was an- 
other resolution in a special general 
meeting of the ahare-holders and depo- 
sitors of the Pabna Dhanabhandar Go. 
Ltd., and it was resolved by a majority 
that any depositor shall be competent 
to have his dues set off against the debt 
of any debtor, and on 14th March 1926 
at a meeting of the directors this resolu- 
tion was confirmed. It is argued by the 
appellant that an attempt by the directors 
and depositors of making an arrangement 
or j9pt-off can only be done under S-. 153, 
‘Gompanies.Act. This special procq^dure 
was not fallowed in the present case and 
that therdf^re the resolutions are ultra 
vires. 

It is to be noticed however that this 
objection was hot taken in the petition 
of objection of the liquidaiors and noth- 
ing was said with regard to the regularity 
or oth erw ise o f the meeting s of the bank. 

1. (1901) 25 Bom 631=3 Boin LB 266! 
a! f 1901) .31 All 82=1 I C ai6 (P B). 

(1903) 26 Mad 264. 


We are unable therefore to give effect to 
this objection raised for the first time in 
appeal. If the objection had been taken 
in the Court below some answer might 
have been forthcoming. The meetings 
of the share-holders were convened with 
notice to all the share-holders and if 
some of them did not choose to appear 
they must be held to be bound by the, 
resolutions passed by the majority. Itj 
is next argued that the assignment is 
hit by the provisions of S. 231, Com- 
panies Act, and must be deemed to be a 
fraudulent preference. 

The test of frauSulent preference has 
been laid down authoritatively in several 
decisions and it is said that the use of 
the word “preference" implies an act ofj 
free will and that would by itself make 
it necessary to consider whether pressure 
had or had not been used: see Sharp v. 
Jackson (4). It has been argued in this 
case that the Subordinate Judge was wrong 
in holding that there was pressure from 
the creditors, seeing that the noticsgiven 
on 9th January 1929 (Kx. E) referred 
to a realisation of current deposits and 
deposits without interest of much smaller 
sura than Bs. 23,000 for which the as- 
signment of the decree was made, and 
that a fixed deposit for two years of 
Bs. 5,000 had not become duo on 14th 
May 1929, the date of Ex. B, The test 
is whether there was an overriding inten- 
tion to prefer one particular creditor or 
creditors even if the bank had committed 
the mistake of making the assignment in 
favour of a particular creditor under the 
impression that unless that particular 
creditor was paid the company would go 
into liquidation. It cannot be said^that 
the act was done by the company’s free 
will and* volition. We are of opinion 
therefore that the Subordinate Judge 
was right in holding that there was 
real pressure when the company made 
the assignmeut as opposed to colourable 
pressure. 

The test is, as has been laid down by 
the Privy Council in a recent case of 
Sime Darby & Co. v. Official Assignee (5) 
that where the proper inference to draw 
from the facts was that the dominant 
motive actuating the debtor was that, 
in making the transfer to bis creditor; 
!l?« debtor, was d oin g wh a t he felt' 
4. (iBS^ACilSseS L'JQ^B 866^ ManVon 

264=16 TLB 418. 

6^ AIR 1928 P 0 77=107 I 0 288 (P G), 
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himeelf bound or compelled to do./the 
case is not of fraudulent preference 
within the statute. Here the object of 
t^Jie company was to save the company 
from liquidation. For all these reasons 
•the appeal must be dismissed. There 
will be no order as to costs. 

Appeal from Original Order No, 26 of 
1931. This appeal is on behalf of the judg- 
ment-debtprs and arises out of proceed- 
ing taken in connexion with the assign, 
ment of a decree with reference to which 
the facts have been stated in the judg- 
ment which we have just delivered in 
appeal from Original Order No. 66 of 
1931. It is not therefore necessary to 
recapitulate the facta in this appeal. 
The objections taken on behalf of the 
judgment-debtors are three in number. 
In the Rrst place it is contended that 
the proceedings relating to the execution 
should not have been allowed to go on 
in view of the provisions of S. 171, Com-, 
panies Act, which requires that leave 
must be obtained after a winding up 
order has been made to commence any 
suit or other legal proceeding ag'iinst 
the company. It is contended on be- 
half of the judgment'debtors that such 
leave not having admittedly been ob- 
tained the execution proceedings cannot 
go on. It appears however that this 
objection was not taken by the judg- 
ment-debtors in the Court of first inst- 
ance and this objection, in our opinion, 
Idoes not lie in the mouth of the judg- 
irnent-debtors. The objection was taken 
by the Pabna Dhana Bhandar Co.' 
litd. (in liquidation) but was disallowed 
by the Court of first instance. Whether 
it was abandoned or not it does not ap- 
pear,,but it was not pressed in this Court 
by the Pabna Dhana Bhandar Go. Ltd. 
,(in liquidation). It wduld not be right 
in our view that the judgment-debtors 
|not having taken the point in the Court 
below should be allowed to raise this 
|contentioh now. The irregularity com- 
plained of is an irregularity in the 
^natter of procedure and it does not 
matter to the representatives of the 
judgment-debtors whether they pay the 
money to the Pabna Dhana Bhandar 
Co. Ltd., or to their assignees. There is 
therefore no substance in this objeotion^ 

The second objection turns on the con- 
afcruction of the compromise decree at 
p. 4 of the paper-book. It is argued 
that as no time was given for the pay. 


mentof the second and the third in- 
stalipents of Bs. p,663 and that in these 
circumstances the decree should be 
liberally construed, and it should be 
held that those sums have not yet be. 
come due, that would be a very unsea- 
sonable construction to put upon tbp 
decree* The, decree recites that the 
plaintiff will receive in. four equal in- 
stalments a sum of Bs. 6,663 the first 
instalment being payable in December 
1928 and the last instalment in Decem- 
ber 1931. It is obvious that what was 
intended was that the other two instal- 
ments were payable in December 1929 
and in December 1930 respectively and 
the execution proceedings have been 
started in July. 1930 after the third 
instalment had fallen due. There is 
therefore no substance in this objection. 
and4t was not even raised in the Court 
below. It was admitted that the third 
instalment fell due. 

The last objection is founded on the 
provisions of 8. 67, T..,P. Act, read with 
k 99, as it stood before the amendment 
of the act by which S. 99 was repealed. 
It is said that from the provisions of 
para. 4 of the consent decree at p. 4 of 
the paper book it is clear that the exe- 
cution proceedings could not terminate 
in the sale of the properties mentioned 
in para. 4 unless a suit was brought as 
contemplated by S. 67. This point was 
not taken in the Court below nor was 
it taken originally in the grounds of ap. 
peal, but that ground was served on the 
respondent only a short time before the 
hearing of the present appeal It appears- 
clear also from para. 3 of the petition 
of compromise at p. 4 of the paper book 
that there was a distinct provision that 
tho plaintiff would be at liberty to pro- 
ceed against the defendants by execut- 
ing the decree. There does not seem to 
be any substance in this objection. The 
result is that all the three objections 
urged in this appeal fail and the appeal 
must be dismissed with costs. The res- 
pondents are entitled to get oq^ts from 
the judgment- debtors appellants. \Ve 
assess the hearing fee at five gold 
mohurs. * 

Henderson^ J , — I entirely agrea^ 

K.S. Appeals dismiesed. 
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Mqkgbji, J. 

Badhika Mohon Defendant — 

Appellant. 

V. 

Hari Bashi Saha and others — Bespon- 
donts. 

Appeal No. 450 of 1931, Decided on 
16th March 1933, from appellate decree 
of Fourth Sub- Judge, Dacca, D/- 9th 
September 1930. 

(a) Transfer of Property Act (1862 as 
amended in 1929), S. 53— Suit which is not 
meant to be for benefit of all creditors is 
not one within S. 53. 

If a suit challenging a transfer as fraudulent 
is not meant to be for the benefit of all the cre- 
ditors, though the claim in it proceeds on the 
principle enunciated in S. 53, it is not a suit 
within that section : A I R 1921 Pat 58 and 34 
Oal 999, Ref. [P 812 0 2] 

(b) Limitation Act (1908), Art. 9|^ — 
Art. 91 has no application where deed chal- 
lenged is neither executed by plaintiff nor 
by one under whom be claims— But it applies 
where he has to set it aside before getting 
any relitf. 

Article 91 can possibly have no application 
where the deed which the plaintiff challenges is 
one which was not executed by him or by one 
under whom he claims, and where it is abso- 
lutely immaterial to the plaiutifi whether it is 
caa celled or not. But there is no doubt that it 
does apply to a case in which it is not possible 
for the plaintiff to get any relief until the instru- 
ment is set aside : 15 Cal 58 (PC); 25 All 1 (PC) 
and 34 Cal 819 (PC), Be/. IP 818 C 1] 

Surendra Mohan Das — lor Appellant. 

Bupendra Kumar Mitter’^lor Bespon- 
dente. 

Bamendra Mohan Majumdar lor 
Biraj Moham Majumdar — for Deputy 
Begistrar. 

Judgment, — In 1915 plaintiff obtained 
a decree for money against the husband 
of defendant 2. In 1918 the plaintiff in 
execution of the said decree purchased 
three properties and took symbolical 
possession thereof through Court. In 
1928 defendant 1 applied for getting his 
name registered in respect of two of the 
* properties on the allegation that he pur- 
chased them front defendant 2 who' had 
obtained tJtfem from her husband under 
a .deed of gift. The plaintiff also a|>- 
plied for mutation of his own name in 
respect of all the three properties. The 
result of 'the proceedings was that the 
name ot defendant 1 was recorded in 
respect of the two properties that he 
had purchased, and the name of defen. 
dant 2 remained recorded as regards the 
third one. Thereafter the two defen. 
dants caused obstruction to the plain- 


Haki Bashi (Mukerji, J.) 193$ 

tiff*^’ poBsessioD. On the above facts 
the plainliiff sued for declaration of title 
and for recovery of possession of ail the 
three properties. He challenged tl\ 0 > 
gift by defendant 2’b husband in favour 
of defendant 2 as a fraudulent and a» 
benami transaction. The Courts below 
have decreed the suit. Defendant 1 baa 
appealed. The first ground urged is that 
the present suit in so far as it challenged 
the gift as fraudulent was really a suit- 
under S. 63, T. P. Act, and as such 
should have been brought by or op be- 
half of ail the creditors of defendant 2’a 
husband. Reliance for this contention 
is placed on the observations of Hooker- 
jee, J., in the case of Hakim Lai v. 
Mooshahar Sahu (l) at p. 1007. The| 
observations are perfectly correct if 
the suit is one for the benefit of all the' 
9reditorB; but if it is not meant to be' 
for that end, though the claim in it pro- 
ceeds on the principle enunciated in 
S. 53, T. P. Act, it is not a suit within 
that section. I entirely agree with what 
Das, J., has said as regards these ob-i 
servations in the case of Sri Thakurji v.. 
Narsingh Narain Singh (2). 

The second contention is that the suit 
in substance is one for cancelling the 
deed of gift and so is one governed by 
Art. 91, Bch. 1, to the Limitation Act,, 
and that it has been instituted more 
than three years after the plaintiff came 
to be aware of it. There is a consider- 
able conflict of judicial opinion on the 
question of the exact scope of this 
article and the circumstances which 
attract its operation. But such conflict 
as there is in this matter relates to two 
questions, namely, first whether the 
article applies only to cases wher,e the 
only relfef asked for is the setting aside 
or cancellation of* an instrument, or also 
to cases in which the said prayer is only 
ancillary or incidental to some other 
relief which is also asked for; and second 
whether the article has any application 
at all to suits for recovery of immovable 
property which are expressly governed 
by other articles of the Act. It is un- 
necessary to go into the decisions bear- 
ing upon this conflict, because the one 
feature of the present ease which at once 
brings it within the purview of the 
article is a matter on which there is n o 

1. (1907) 84 Cal 999=11 OWN 889=6 C L J 
410. 

2. A 1 B 1921 Pat 58=68 1 0 768=6 Pat L J 
48. 
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Idifiference of opinion. The a?tiole*oaii 
possibly have no application Yrhere the 
deed which the plaintiff challenges is 
one which was not executed by him or 
«by one under whom he claims, and where 
it is absolutely immaterial to the plain- 
tiff whether it is capcelled or not. But 
there is no dubt that it does apply to a 
case in which it is not possible for the 
plaintiff to get any relief until the in- 
strument is set aside: sae J anki Kuar 
V. Ajit Singh (3). In other words, if the 
instrument is binding upon the plain- 
•tiff, than even though the plaint may 
have been made to look as much like a 
■suit for recovery of lands as possible, 
the plaintiff in order to get any such re- 
lief must have the instrument cancelled 
or at any rata have a declaration of its 
invalidity as against him: see Baja 
Rampal Singh v. Balbhaddar Singh (4). 

In neither of the cases just cited how- 
ever was the instrument concerned exe- 
cuted by__a judgment-debtor, whose in. 
terest the plaintiff subsequently pur- 
chased at an execution sale, ao is the 
case here. And in the case of Bejoy 
Oopal Mukerji v. Krishna Mahishi Debi 
(5), their Lordships held that the plain- 
tiff stood in no need for a declaration of 
the above character or for cancelling or 
setting aside the instrument because the 
instrument which bad been executed by 
a widow had become inoperative, on the 
death of the widow, as against the plain- 
tiffs, who were her husband’s heirs. The 
real question therefore is, was the gift 
binding on the plaintiff. This question, 
I think, I must answer in the affirma- 
tive. ' The gift was made by the hus- 
band of defendant 2. If it offended 
S. 53, T. P. Act, it was voidable but not 
necessarily void. So long as it was not 
Avoided it bonnd the husband of defen- 
dant 2, and, in my opinion, the plain- 
tiff who purchased the interest of the. 
latter in a money execution sale was 
equally bound by it. It requires to be 
set aside or, in any event, a declaration 
of its inoperative character is essential, 
before the plaintiff can jsaoceed in get- 
ting possession of the property. . The 
question as to whether the plaintiff 
would be entitled to a declaration that 
the deed is not binding on him will 
therefore have to be appr oached from t he 
3.11887) 16'0ar69=U I A 148=5 Sat 92 (PC). 

4. (1902) 25 All 1=29 1 A 208=8 Bar 840 (PO). 

5. (1907) 84 Oal 329=34 I A 87 (PO). . ' 


point of view of Art. 91 of the Schedule 
to the Limitation Act. In other words, 
the learned Judge will have to decide 
the question as to whether the plain- 
tiff’s prayer in that respect is barred by 
limitation or not, upon a considerallion 
of the question as to whether he has in- 
Btituted the suit within three years from 
the date on which the facts entitling 
him to have the instrument cancelled or 
set aside became kmiwn to him. 

There is also anoiifaer part of the case 
which has not yet been dealt with by 
him though It was found against the 
defendants in the trial Oourt, I mean 
the question of benami, which, if found 
in plaintiff's favour, will also entitle the 
plaintiff to a decree, irrespective of any 
question of limitation. The appeal is 
allowed, the decree of the Subordinate 
Judge is set aside and the case is reman- 
ded to the Court of appeal below in 
order that it may be dealt with in the 
light of the observations made above. 
Costs of this appeal will abide the re- 
sult. Leave to appear under the Let- 
ters Patent is asked for but it is refused. 

K.S. Appeal allowed, 
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Bankin, C. J. and Mukerji, J. 

BayatuUa ilfandaZ-- Appellant. 

V. 

Purnendra Narayan Boy Deb Barman 
and another — Respondents. 

Appeals Nos; 5 and 6 of 1932, Decided 
on Ist March 1933, against judgment of 
Patterson, J., Calcutta, D/- 11th January 
1932. 

Bengal Tenancy Act (8 of 1685), Se, 105 
and 107 — “Fair and equitable rent." 

Decision of settlement oifficer, that a certain 
rate is a fair and equitable rent, cannot bo im- 
peached. (,P 814 G 1] 

Aiul Chandra Qupta%tid Subodh Chan- 
dra Senator Appellant. 

Sarat Chandra Basak and Asiia Ban-^ 
jan Ohose — for Respondents. 

Bankin, 0. J. — These are two Letters 
Patent appeals from the judgment of 
my learned brother Pattersofa, J. The 
question that arises in the two rent suits 
is what the annual rate of rept payable 
for the tenancies is. It appears that 
there was a S, 105 prooeediii|| between 
the landlord and the tenants and the 
case made is first of all that though for 
a great many years prior to that pro. 
ceeding rent had been paid at a certain 
rate being the rate mentioned in the 
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kabaliat, that rate ^as greater than the procihedings. The .result is that these 


amount legally payable because the 
kabuliat rate represented an enhance- 
ment which was not permissible under 
S. 29, Bengal Tenancy Act. It is not 
dou-bted or disputed that the Settlement 
Ofliaer proceeded upon the rate that had 
been piid under the kabuliat for many 
years. It is not disputed that he naade 
up his mind that a fair and equitable 
rate would be arrived at by enhancing 
that rate by 3 annas in the rupee and it 
is clear from the proceedings that be 
applied that enhancement to the kabu- 
liat rate and directed in the result that 
a certain figure, which is the figure now 
sued for by the plaintiff, should be the 
fair and equitable rent. 

The first qnestion is whether upon 
showing that there was no dispute before 
the Settlement Officer as to whether the 
Kabuliat rate was a legally valid rate, 
the tenants can now in these rent suits 
go behind the judgment of the Settle- 
ment Officer as to what should be the 
fair and equitable rent for the future. 
In my judgment it is clear enough upon 
the face of S. 105 that whatever process 
of reasoning be adopted and whatever 
method of approach be adopted what the 
Settlement; Officer has to do in such a 
case is to settle a fair and equitable rent 
and that the provisions of S. 107 say 
that the Revenue Officer shall adopt the 
procedure of the Code and that his deci- 
sion shill have the force of a decree of 
a civil Court and subject tc the provi- 
sions of^S. 103 and S. 109- A shall be final. 
All that is addressed, as it would usually 
be addressed if one was dealing with the 
judgment of a Court, to the ultimate re- 
sult declared or defined by the judgment. 
It is no . intended to make the reasoning 
final, it IS nob intended to make mere 
intermediate inferences final. What is 
made final is the ultimate decision which 
'is '!bp much is the fait and equitable 
rent to be pgid for the future." 1 think 
therefore that so far as the particular 
years and particular tenancies are con-^ 
jcorned, it is not open to the tenants, for 
'the reasons^which they give, to impeach 
the decision of the Settlement Officer. 
There was another allegation based upon 
an allegation of fraud. But it appears 
to me that there are vary sufficient plea- 
dings to define what the allegation of 
fra\id is and that the evidence is alto- 
gether insufficient to impeach the solemn 


two Letters Patent appeals fail and are 
disaissed with costs. 

M ulcer ji, J.—l agree. 

E.S. Appeals dismissed, • 

A. 1. R. 1933 Calcutta 814 

Mallik and Jaok, JJ. 

Kamini Kumar Choudhuri Decree- 

holder — Petitioner. 

V. 

SasaiiJca Sekhar Choudhuri and others 
— Decree. holders — Opposite Parties. 

Civil Rule No. 168 of 1933, Decided, 
on 14th March 1933, from order of drd 
Sadar Munsif, Chittagong, D/- 7th 
January 1932. 

Civil P. C. (1908), S. 73, and O. 21, R. 52 
— Cuatody Court haa no power to make ra- 
teable diatribution, unleas it happens to be 
the attaching Court aa well. 

A cuatody Court, under O. 21, R. 52, has no 
authority to make any rateable distribution, 
unless it be the attaching Court as well. Under 
that rule it can only determine the question of 
priority and thoieaftor act under the instruc- 
tions of the attaching Court : 4 4 Cal 1072, Expl, 
LP814C2; r 816 Cl] 

Chandra Sekhar Sen-^iot Petitioner. 

Mallik, J, — This rule is directed 
against an order made by the 3rd Munsif, 
Chittagong, whereby he refused to va- 
cate an order made by him making 
rateable distribution of some money 
which was lying in his Court. What 
happened in the case was this : There 
were some surplus sale proceeds lying in 
the Court of the Munsif. This property 
was attached by several decree-holders 
in execution of their decrees. The 
learned Munsif made a rateable distri 
bution of the money in his Court. Soon 
after that^ distribution had been made, 
the petitioner who obtained the present 
rule and who also was a decree holder 
wanted to attach the money in execu- 
tion of his decree and in that applica. 
tion he asked the learned Munsif to 
vacate his order for rateable distribu- 
tion which he bad already made. This 
application however was rejected by the 
learned Munsif ; and that refusal order 
has given rise to this present rule. 

This rule should, in my opinion, sue. 
oeed. . The Court of the 3rd Mnnsif of 
Chittagong was only a custody Court 
and being a custody Court, under O. 21, 
B. 52, Civil P. G., it bad no authority 
to make any rateable distribution. Under 
tbeut rule it could only determine the 
question of priority and thereafter act 
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under the instracfcions of the attaohizSg 
Court. The ease of Thakurdas Motilal 
V. Joseph Iskender (l) do doubt approves 
of^ rateable distribution made by a 
icustody Court. But in that ease the 
ioustody Court happened to be the at- 
taching Court as well. The order of the 
Munsif making a rateable distribution 
jwill therefore be set aside and the rule 
made absolute. There will be no order 
as to costs as there has been no opposi- 
tion to the rule. 

Jack, J. — I agree. 

K.S. Buie ma de absolute, 

1. C917) 44 Cal 1072=41 1 0 616. 
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MALiiiK AND Jack, JJ. 

Ilira Lal Saha — Decree- holder — Peti- 
tioner. 

V. 

Akshoy Kumar Saha and others — Auc- 
tion purchasers — Opposite Parties. 

Civil Rule No. 158 of 1933, Decided 
on 7th March 1933, from order of Diat. 
Judge, Dacca, D/- 10th December 1932. 

❖ Civil P. C. (1908), O, 21, R. 90— “Inter- 
eit” includes contingent liability— Default- 
ing auction purchaser has locus standi to 
apply under O. 21, R. 90. 

Tho term ‘‘interest" in 0. 21, R. 90 is wide 
enough to include all kinds of "interest," in- 
cluding a oontingeni liability also. [P 815 G 2] 

As a defaulting auction purchaser is liable to 
mike up any deficiency in price which might 
happen, on the resale, he has a contingent liabi- 
lity oven before the sale, and hence has locus 
standi to apply to set aside a resale held after his 
default: A / Ji 1918 Pat CSC and A I B 1928 Cal 
S2S, Dist, LP 815 C 21 

Nrtpendra Chandra Das and Nabad^ 
wip Chandra Saha — for Petitioner. 

Sanicsh Kumar Basil Skud Biraj Mohan 
Boy — for Opposite Parties. 

Mitter, /.— The facts which have given 
rise to the present Role are briedy these: 
There was an auction sale held in execu- 
tion of a decree obtained by the peti- 
tioner and the property put up to sale 
^^as purchased by one Ashoy Kumar 
^aha, the opposite party before us, for 
Rs. 3,005. The earnest money was de- 
posited by Akshoy Kumar, but Akshoy 
failed to pay the balance with the result 
that the property was resold and pur. 
chased by the petitioner, the decree- 
liolder, for Rs. 1,510, and Akshoy was 
directed to put in the deficiency, vig. 
Rs. 1 495. Thereupon Akshoy filed an 
application under 0. 21, R. 90, Civil 


P. C,, for sotting aside the sale at whiehT 
the deoree-holder bad purchased the pro- 
perty for Ba. 1,510. The learned Sub. 
ordinate Judge rejected the application, 
on the preliminary ground that Akshoy 
had DO locus standi to file the applica. 
tion. This order was reversed by tho. 
learned District Judge and the. learned 
District Judge directed the first Court 
to decide the case on. its merits, holding 
that Akshoy had locus standi. Against 
this order of the District Judge, the pre. 
sent Rule is directed. The only point 
for determination in this caseis whetherl 
Akshoy, who Vtras the defaulting auction 
purchaser, had locus standi to apply 
under 0. 21, R. 90. On a consideration 
of the facts of the case 1 am clearly bfj 
opinion that he had. 

On behalf of the pefcitioner our atten- 
tion was drawn to a decision of the Patna 
High Court in Rhetra Mohan Duita y. 
Sheikh Dilwar (l), and also a decision of 
this Court in Surendra Nath Das v. 
Alauddin Mistry (2), where it was held 
that the word 'interests' in 0. 21, B. 90, 
refers to interest existing prior to the 
sale but not interest in the property 
acquired at the sale. I do not see how 
this decision can be of any help to the 
petitioner in the present case. In the 
present cas6 the petitioner Akshoy was 
a defaulting auotion<purchaser and as 
such he was under the provisions of 

0. 21, R. 71 of the Code liable to make 
up any deficiency of sny price which 
might happen on a resale of the property. 
He had therefore a contingent liability 
even before the sale; and as the term 
'interests' in O. 21, R. 90, has'beeo held 
to include all kinds of interest it is, in 
my opinion, wide enough to include a{ 
contingent liability also. That being, 
so the learned District Judge was. in' 
my opiuion, right in holding that tho 
defaulting auction purchaser Akshoy bad 
locus standi to apply under O. 21, R. 90. 
The result is that the Rule is discharged 
with costs one gold mohur. 

Jaok, /.—I agree. 

K.S. Buie disoharged. ' 

1. A I B 1918 Pat 636=46 I C 614=;:8 FAt L J 
516. 

2. A 1 B 1928 Gal 828=116 I 0 166. 
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Bankin, p. J. AND Costello, J.. 

Menaka "Bala Daai — Defandazit^Ap. 
'fpellant. 

V. 

*' Hiralal Qovindlal and another — Flain- 
•‘‘tiffa — Bespondents. 

Appeal No. 49 of 1932, Decided on 
lOfch February 1933. 

Wordf^and Phrases*-*** Adjourned sine die'* 
weans adjournment to a date not fixed .at 
‘•the moment. 

** Adjoucnment sine die*' differs altogether 
"from discoatisuance. It is after all an adjourn- 
<ment; an adjournment to a date that is not at^ 
vfehe moment fixed. [P 817 G 2] 

L. P. E, Pugh and Laha — for Appel- 
lant. 

S. N. Banerjee (/r.) and S. C. Ohose — 
for Bespondents. 

Rankin, 0. J , — In my opinion this 
-appeal fails and must be dismissed. The 
appeal is by the widow of the original 
defendant in a mortgage suit Satyasadhan 
Dutt. The suit was of 1924. In 1925 a 
rpreliminary decree for sale was made 
whereunder the Begistrar reported that 
a sum of Bs. 76,000 would be due on a 
given date, namely, 9th September 1926, 
and on that date the plaintiffs became 
-entitled for the first time to apply for a 
^nal decree for sab. By the practice 
•°of this Court such application is made 
by a notice of motion which comes on 
before the Judge as a matter listed on 
the daily cause list. The plaintiffs had 
three years from 9th September 1926, 
within which to bring the motion and 
that gave them time until 8th September 
1929. Now it appears that on 26th 
January 1927, the plaintiffs brought a 
notice of motion against the then defen* 
dant, Satyasadhan Dutt. The matter 
came before the learned Judge asa listed 
motion and was adjourned for a month. 

It had been served on the defendant's 
attorney and it does not appear for a 
^single moment that the attorney had 
‘refused --indeed 'he could not refuse — to 
accept sour^ of this notice of motion 
brought in a suit in which be was act- 
* ing for the defendant. The notice of., 
motion when it came on was adjourned 
^or a month and at the end of that 
month the attorney said that be wanted 
further adjournment because bis client 
turned out to be insane. 

It is somewhat important to eonsider 
what exactly was done. It turned out 
that the questibn whether the client 
was insane in January 1927 was quite a 
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B^ious^question and the wife brought a 
suit in the tfame of her husband in 
January 1928 asking for a declaration 
that the mortgagor Satyasadhan Dptt 
was insane even at the time be executed 
the mortgage and that all the proceed- 
ings in the mortgage suit were bad. This 
suit was dismissed in May 1929 and an 
appeal against this decision was pending 
when in March 1930 Satyasadhan Dutt 
died. The appeal was continued by the 
widow and on 24th July 1930, the ap- 
peal was dismissed, so that the suit 
which began in January 1928 was got rid 
of in July 1930. In the meantime there 
was not very much practical good sense 
in endeavouring to bring to a bearing 
the application for a final decree for 
sale. Immediately thereafter, oamely, 
on 15thAuguet 1930, the mortgagees gave 
' a notice of motion asking for a final de- 
cree. They had not taken the necessary 
steps in the suit to get the widow sub. 
Btituted in view of Satyasadhan's death 
in the previous March, so they took out 
a summons to get the abatement set 
aside and the substitution made. At 
the same time they applied against the 
widow for a final decree and at the time 
they did that they also gave notice to 
the Begistrar asking him to reinstate the 
motion of 26th January 1927. Before 
coming to the exact question now before 
us it may well be just to complete the 
history of the plaintiffs' trouble. The 
learned Judge on the original side dis- 
missed the application to set aside the 
abatement so that the application for a 
finil decree fell to the ground. That 
matter however was taken on appeal and 
by an order of this Court in March 1931 
it was held that the abatement^should 
have been set aside and the widow 
would have been substituted. Thereupon 
the motion of 15th August 1930 came up 
for coosideration in 1932 before Lort- 
Williams, J. 

The question before him was purely 
a question of limitation. If the applj- 
oation for a final decree must be treated 
as being made on 15th August 1930, the 
application was out of time, that being 
more than three years from September 
1926. If however the learned Judge in 
the circumstances was entitled to regard 
the application with which be was deal- 
ing as the application made on 26th 
January 1927 then the application, what- 
ever other merits there migbt'havo been, 
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eoald not bo diomtosed on the.groAd 
of limitation. It tardo ont ' tlwt «be 
■applioatioii of 26tb Jai&orp 19il^ trhioh, 
■af I have . said, vraBtodjoQrao^'.fot n 
inonth, and waa tbon mot bp A a^to- 
<nent on behalf of the mortgagor’s 
attorney that bia olient was insane bar-, 
ing been adjparned onoe or twice waa 
before the Gonrt on 25tb May 1927, The 
minute by the' officer of the Oonrt it. in 
existence which says that on tfaat date 
it was adjourned by consent for one 
month. In the ordinary course there- 
■fore it would become the duty of the 
officers of the Oourt to see that that mo< 
tion appeared that day month in the 
oause list as an adjourned motion. In- 
vestigation has been made and it does 
not appear that any trace of it can be 
then found and no trace of this mo- 
tion has been found in the Oourt’s re- 
oord since the entry of 25th May 1927. 

It would seem therefore prima facie 
probable merely upon the face of the 
Court’t record that some order had been 
made which has not been traced ad- 
journing the matter sine die or else dis- 
posing of the motion. The matter how- 
ever . does not rest there, because in 
January 1928 the plaint brought by the 
^ widow deals with the position of the 
' plaintiff's claim for a final decree. It 
flays that; 

“ On Slat January 1937, the defendant firm 
applied for a final decree in the said suit bat 
such application stands adionrned sine die on 
the ground that the plaintiff has become of uu- 
sound mind.” 

It does not say that the order for ad- 
journment sine die was made on 2dth 
May 1927, but it says that that was the 
position in January 1928, There being, 
it is true, no trace of a minute by the 
Oourt officer whereby the motion was 
adjourned sine die the first question ia. 
whether the learned Judge baa in all tbe 
circamstanoes rightly inferred that ths 
motion was adjourned sine die. Thai it 
was adjourned sine die was. the state- 
_ ment of the’ present appellant at the 
‘ time and a very soleinti stateotant in 
her plaint, and I cannot think that th^ 
learned Judge’s order ought to he. infer- 
red when he says that heit satilfiiid 
that in that motiQn,hQtreee:bt 
disposing, of ' the motion being, 'tci!Dlnd< 
was adjonmed sine die. . 

If therefore I am right w far the next 
question is whether or not ' there hi^ay 
eeason >for saying that the ihoth>n 
1988 0/108 & 104 V’ 


of 2^h^ehiiaryl927 does not safi^tni- 
tation ' .|t.: he rn eontended htfbirel 

ne by MV. Fhjfh msh..^ preper tiuliea 
' tion of tne' pltfew' . .a^nnrned sine die' 
ia that it is.real^ n dlseontionanoe. Buq 
whatever may be the pl^; enthoritias on! 
that point, Thaye no .d^t . 'myself thatl 
with ns today ''adjoarhfhept';.;eine die"' 
differs altogether from .dls^muenoe 
It’ is after all an ad jparnmehlt . an' ,ad.| 
jonrnmeat to a data that is .not 
moment fix8d.,If that motion waX^^in. 
fore made an$ was net. disposed . .hot' 
wse adjodrnid and all that remained 
was to fix a.date{or.itebearlng(4he tmxi . 
question is, dees it metteic' at. /all;tbat 
Satyasadhan died in Merab- 19^0 .tsjxitfa 
the result that the present eii^M^on 
has to be .brought against, hjs. widopr, 
the proper parson ' to he aobB.ttitntbd in 
his place and the peirson. wbQi' h«s be|M 
substituted in bis place. Ttia eonrito 
taken not wjthont just reasim hv 4be . 
plaintiff’s attorney seems to nto-vto. be e 
very raseonable one. .He (efns'tetM the 
old motion against Satyasadhan and he 
brought another motion along with it 
which had the effect of stating the same 
claim against the , party who. in the 
altered eironmstanCes is therprbper 
party. It may be that it would have bMn 
more proper to call hjs second motion 
an applioation for theameudment pf the 
first. But from the moment be brought 
that motion he brought it on the footing 
of the first motion without pipteuding 
that it had an independent validity. 

.In my judgment the pUintiffs have 
not in the events that have hapiMtied, 
been deprived of their right to a .final 
decree. Thedeoiaion of the learned Judge 
is correct and this appeal is dismissed 
with costs. 

Costoffo, /.~1. agree. .. 

K.$.,. Jp^af diamiau^i 

tk A. I. R. 1933 Calcutta Sir 
MiTtSB Atrp M. 0, <3 hosb, jj. ^ 

. Cfopal Ghundra Peddar '^Appellants. 

iakahini JCmrto 'Bespoudisni; 

Appeal No. 104 of 1981, on 

.97th Me«eh 1938, against aptmlUt^rder 
cl .tiurif CHass Sub-Jud^s, D/. 

I7th'.8^ttembeel98Qi. - ’ 

. gi'CMftVMt.A«f' fie7X), S, .XX— AgrmmMt 
t« refer l!»..f|KjblttaUan in ccaaidarallCn 'for 
drobj^nS mu-tsanipauedabla criminal pm- 
cneelnga'— Agreement end ewerd Cn such re- 



Gopaii Ohasbba t. IiA^SBin Sakia (MiHer, J.) 193$ 


819 Calcutta 

fjvence are be^li opposed to public policy 
find illogol— Arbitration. 

An agteement to refer to arbitniion in oonal- 
derationfor dtoppioga oriminal proceeding in 
respect of a non-Gomponndable offenee le oppoeed 
to public policy and illegal ; > and ^emfore tba 
award, ae the outcome of the Illegal tefennee, is 
also invalid and cannot be acted upon : A I B 
1980 P 0 100, Bel on.: Jonee r. iierienethshire 
Permanent Benefit Bufiding Booiefp, (1893) 1 
Ohl78,Be/. [P81809] 

Oopal Ohandra Das And Probas Charts 
dra Chatter jee-^iox Appellant. 

Surendra N. Das Oupta for Simal 
Chandra Das Oupta-^toi Bespondent. 

Mitter, /.-^This is an appeal on behalf 
of the plaintiff and arises out of a suit 
brought by him to enforoe an award on 
an arbitration without the intervention 
of the Court. The Subordinate Judge 
has dismissed the suit mainly on the 
ground that the agreement for reference 
to arbitration on which the award is 
founded is opposed to public policy and 
is illegal under the provisions of S. 23, 
Contract’ Act. It appears that a criminal 
proceeding was pending against the de- 
fendant Lakshmi Eanta Saba under 
8. 408, 1. P. C. A settlement was rea- 
ched in the course of that proceeding on 
20tb December 1928. A petition was 
made on behalf of the aooused in which 
the terms of the settlement were ret 
forth. That petition discloses that under 
orders of the Court the house of the de- 
fendant was searched and an iron safe 
with documents, unused stamps, and 
articles of gold and silver within it and 
also documents, pledged articles etc., 
found outside the safe were brought to 
the Court. It was stated in that peti- 
tion that Oopal Chandra Foddar who is 
the plaintiff and who was the complainant 
in that ease had brought a case against 
the defendant olaimihg the said articles 
and papers as his own. It is further 
stated in that petition that depending 
on the sense of justice and award q! Go- 
pal dhandra Poddar and his youngest 
bruther Bai Mohan Poddar so far as^re- 
gards his claims and ownership in res- 
pect of the iron safe and all the doou- 
mOnts and pledged artioles found within 
the safe ware oonoerned, possesion was 
given np ifii mpect of those articles 
which had been recovered on search iu 
favour of the complainant. 

It is further stated that Lakshmi 
Eanta* Saha would be bound to abide by 
whatever decision Oopal Chandra Poddar 
and his youngest brother Bai Mohan 


Poddar would come to in respect of his 
olaihis of ownership in these artioles and 
in respeoji of a cloth business owned by 
the complainant^ now defendant and 
managed by him as his gomobtha. The 
award of these two persons, it was fur-« 
t her stated, would be completed within 
90 days, and if it was not completed 
within the said 90 days on account of 
the laches of the complainant and hia 
brother, then the accused would not be 
bound by any term of settlement. A 
further reference was made to a mort- 
gage suit to which it is not necessary to 
refer having regard to the fact that the 
plaintiff has already got the mortgage 
decree in respect of his claim. On this 
petition being filed, on the same day the 
oriminal proceedings which were started 
uu^er S. 408 the said proceedings were 
d^ped. It is to be noticed that aa 
offence under S. 408, 1. F. C., is a non- 
compound able offence. The award was 
duly made by the two arbitrators and it- 
is to be found at p. 19, part 11 of the 
paper book. Upon that the plaintifiT 
filed the award in Court on 28th August- 
1929 and wanted to have a decree on the 
said award. Defendant 1 filed a written 
statement on 19tb November 1929. 
Amongst the numerous defences to the 
suit it is necessary to notice the defence • 
which was founded on the illegality of 
the agreement for reference to arbitra- 
tion, and the issues based on the other 
defences have all been found in favour 
of the plaintiff. The Subordinate Judge 
on this issue, with regard to the illega- 
lity of agreement for reference to arbi- 
tration, came to the conolusion that it 
was opposed to public policy and it 'was 
illegal under fi, 23. Contract Act, and 
therefore the award as the outcome of 
an illegal referenoe was also invalid and 
found that the award cannot be acted 
upon. ' He accordingly dismissed the' 
suit. 

Against this decision the plaintiff haa 
brought this appeal and it is, contended 
on his behalf that the Subordinate Judge- ' 
has committed fj^n error of law in treat- 
ing the agreement to refer to arbitration- 
as void under the Oonlraot Act. It is 
contended that as therewas a civil liabi- 
lity independent of. the liability for aa 
offence under B. 408,* I..P, 0., the agree- 
ment cannot be said to be one which is 
contrary to public policy. It is diffi- 
cult to accept this eontention In view oi 
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the deoisioo of their Lordehipt of the 
JadioialGomOiUtee of the PrirjkCoaBoU 
io (he base dl . Kfmini Kumar $a»u 
Birendra Nath Bam XO. In (hA( ease, 
atfin (he present, the real question ih- 
yolved was as to whether:.^ny part df 
consideration for the refetehoe to arbU 
tration was illegal. It appears olear 
from the facts which had already been 
stated that'lt.was an implied term among 
other terms of the settlement to refer to 
arbitration that the eomplaint under 
S. 408, I. P. G., would nob be further 
proceeded with. As a matter of fact the. 
order sheet of the same case leaves no 
room for doubt (hat the proceeding was 
dropped in cousideration of the fact that 
the accused who is the preseot defendant 
agreed to refer the question of ownership 
of the several articles to arbitration.' 
That being so the facts fall within the 
purview of the decision of the case 
which has been referred to. It is neces* 
sary to quote a few lines from the judg- 
ment of their Lordships of the Judicial 
Committee which was delivered by Sir 
Benode Mitter. Sir Benode Mitter ob- 
served thus : 

"If it wa^ an implied terra of reference under 
the ektarnama that the complaint would not be 
further proceeded with, then in their Lordships' 
opinion the consideration of the reference or the 
okrarnama as the case may be is unlswinl and 
the award or the ektarnama was invalid quite 
irrespective of the fact whether any prosecution 
in law had been started.” 

In support of this view Sir Benode 
Mitter referred to (he decision of Jones 
V. Merionethshire Permanent Benefit 
Building Sooiety (2). In that case the 
secretary of a building society, who had 
made default in accounting for money 
paid bo him and was threatened by the 
society with a prosecution ^or embszzle- 
ment, applied for assistance to the plain* 
tiffs, and they gave a written undertak- 
ing to the society to mike good the 
greater part of (he debt due from- the ' 
society, the expressed consideration be- 
ing the forbearance of the society to sue 
•the secretary for the amoust .for. which 
the plaintiffs made themselves respon- ' 
sible, and in . pursuance of . that under •>: 
taking they gave two piroa^Miir^: .ttqttbe . 
and- some deeds of collateral!! iiqoqfi(;y\(|n - 
the sobieiy. ..The plaintiffs in git{ting.il^\ 
underbaking were actuated by the ,d|teire' 

1. AIR 1030 P O lOOsciaai O iB7aS7I A;^ir 
=67 Oal 18M (iKJ). 
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to prevent the prosecution •efnd IhntAVae 
known to (he directors of the .soeiliily ; 
but no inade that there 

shonld :!;he fkwfjiiky 

brought an sMiion oh : the peotoihipriy' 
notes in (be Queen's B^eh !}^vt|iein, said 
the plaintiffs bebnght sn. action' hi the 
Chancery Division to 8et-< asi4^. the pro.^ 
miesory. notes and the ebllat^af -leohri. . 
ties oh - the ground that they were 
made for iUegat- oonsideratioti, ' tt- was 
held by the Oohrt of apptul in. (fate ^ftate 
of facte that it was an implied teem of 
the agreement that there shonld . be no 
prosecubtoh 1. that (he .^.agreeineht wa's 
therefore founded oh ah illegif eDnsider. 
ation and void, .and thaiU the . sooiety 
could not recover on . the p^oih^ory 
notes or enforce the securities ; ;lnd!the 
sooiety not opposing, they, were' ordered 
to be delivered up to (he plaintiffs,- {This 
decision shows that (he Coort'eonld plot 
support the agreement whieh wee .in« 
tended to avoid proeeontioh. As I have 
already stated the policy underlying this 
is that an agreement to sti0e prosecu- 
tion is distinguishable from 'the lawful 
compounding of'compoundable offences. 
As the offence is not compbuodable under! 
the law the compounding of it mast . be' 
held to be illegal and oppoeed to 'pnblie 
policy. 

The effect, in my view, of the agree- 
ment in the present case was to take the 
administration of law out of the hands 
of the Judges and to pat it into the 
hands of private individuals to deter, 
mine what is to be done in a partionlar 
case and as such it is opposed to public 
policy. Reliance has been placed by 
the learned advocate for the -eppellant 
OD a decision of my learned brother 
Quba, J., and my learned brother ill, 0. 
Ghose, J., who was also, a party to that 
decision. That was the . case of Deb 
Kumar Boji v. Anath. Baudku Ben (3). 
It is sufficient, (o' say for the pur- 
poses. of (be aOnclnsioD to whieh A 
have' reached (hat . the case is distin- 
guisheble kom thc.prewdt one as ibhas 
-been pointed out »t p. fiB of the * isid re- 
pmt tha^ in that cMe there wan a pre- 
existing ciyU liability based oppitM ad- 
iodicati^nf aiMonats iMwe«A tl^# par. 
ties pbnoerned. That-fd^i^ k'WAntang in 
the -present oese. Thi^fore jthia dacisionj 
eanndl gpvern the pntsent oase, thit 
t/bwoA 1 axn/of opinion that the Suberdi-^ 

8. AIB 1931 Oal 491=181 1 0 188. 
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'Bate Jddge has reaohed a oorreot oonoln* 
gioo. This appi^l must therefore be 
dUmieeed. As has beeu pointed oat by 
theJudioial Oommitteein thadeoiaioB 
referred to abore, the defent^-in .the oase 
oapnot be oommended, bnt ve are ootn* 
polled to give effect to it ou the ground 
‘of pnblic policy. In ^eee oircametanoee 
we do not think it right to allow any 
ooste to the present reepondent. 

M, 0. Gbofg, /.—I ag*ee that this ap. 
pealshonld be dismissed. The defen- 
dant was-a servant of the plaintiff. The 
plaintiff's ease eras that the defendant 
as his servant dishonestly misappropri- 
ated fte funds of the plaintiff which 
oame -to his hands. The plaintiff insti- 
tuted a suit against the defendant in the 
Court of the Subordinate Judge of Oo- 
milla. At the same time he made a 
complaint before the Magistrate of Oo- 
milla under 8. 400, I. P. 0., and the de- 
fondant was brought before the Magis- 
trate in Court to answer the charge of 
em^azlement. His house was searched 
and an iron safe and various properties 
were seized and they were brought into 
the Magistrate's Court. ’It is on those 
oiroumstanoai that the defendant agreed 
with the plaintiff to refer the dispute 
between the parties to an arbitration. I 
am clearly of opinion, havbg regard to 
the decision in the oase of Kamini Ku- 
mar Bam V. Birtndra Nath Bam (1) and 
Jontt V. UmoiutkAirePermanmtBeiu- 
fit Building Society (2), that in this case 
the plaintiff cannot suooe^ as it was 
clearly an agreement to stifle the cri- 
minal proceeding and the defendant was 
not a free agent but entered into a con- 
tract under threat of a criminal oonvio. 

S. Apptal dimisud. 

A. 1. '933 CBleatt«82d 

BnOUiAND, J. 

^F, /. .Bnpctcr—Plaintiff. . 

.4 V. 

0. Oamnutef — ^Defendant. 

Xivil 8nitHo. 616 of 1932, Decided ob> 
11th Janwrir 1®8, ■ . 

(a) EseMgMr^mneator aeeeptlat prebaia 
does Bt(t:'4i«ei|: tibaseU ef.tbatefflca after 
eaiaM Mb wade 'over le henafiahtrlee.* . 

Asasteutce, who liM aejNptCdpcabata, eoa' , 
ttnuM tapftl Us dwth to be the Isga; fMiMsnto- 
tiva'ot (ha tostotor. Re ms jiN funetus eacto after 
the estate bss been made orat to the bmdeiaHei 
(n the sedM that - he has no duty to perfann 
after that, but It cannot faS said that U codatlcu 
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aclMft for him to auumo the role of eataontbr he 
oeiuot dojm: Ifisson ▼. Smith (1903), 1 Oh 1T6. 

IPB2109] 

(b) Eieeutor— Debtor appointed execnior 
end McepUnce of office by him on death of 
toiiator — Dobtof U dUcharged from debt 
bet it forme an aeeet of ee tatoe^ 

Where a debtor la appointed ai an ezecnto#i 
and he aoeepte the office on the death of the 
testator, he is discharged from the debt, but the 
debt becomes an asset forming part of the estate 
of the deceased* [P 821 G 1] 

(c) Executor. 

One executor may sue another executor; Feahe 
T. L$dg$r, (1849) 8 Hare 813. Ref, [P 821 G 2] 

(d) Executor— Aiiets not included in affi- 
davit of assots coming into hand of executor 
after grant of probate cannot be said to bo 
comprised in grant. 

Where assets, which are not included in the 
affidavit of assets, come into the hands of an exe- 
cutor, after probate has been granted, such assets 
cannot be said to have been comprised in the 
'grant, as a further doty is payable on them. 

[PB21G21 

*!3f, B. Westmaeott and D. C. Ghosa — 
for Plaintiff. 

L. P. Pugh and S, K. Gupta — for Res- 
pondent. 

Judgment, — In this case the plaintiff 
sues for an account to be taken of the 
amount due from the defendant to the 
estate of Adolph Meyer deceased and 
for a decree for the amount found to be 
due on an account being taken. 

Adolph Meyer, a gentleman who I un- 
derstand had business in India and in- 
terests in Switzerland, died on Ist De- 
oember 1929, leaving a will dated 2Gth 
October 1927. In respect of his estate 
in Enrope by his will ho appointed two 
gentlemen of the name of Wegmann and 
Pfister as his executors, and, as his exe- 
cutors to administer his estate in this 
country, he appointed the plaintiff and 
defendant. On 19th March 1930 pro- 
bate of the «will was granted to the 
Indian executors. 

On 22ad March 1922 the defendant 
bad borrowed from the testator the sum 
of £3000 which by his promissory note 
bearing that date and made at Oalontta 
he promised to repay to the testator 
with interest at the rate of 7 per cent 
per annum. The intereBt. it has not 
been disputed^ was paid up until Slst 
D^eembee 1930. 

On IStb November ;; 1980 there was 
exeeated by the widow 4ifd 'dg^gbter« of 
the testator IQ laronr Ih^ll^ian exe- 
cti,tprg a release to ^hidh Wegmann, 
the exedut^t for !Boro]^» wee also a 
party.. The plaintiff, now enes the de- 
fendant to recover the amount due to 
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tor; but oetifda the^ liifvo a^iittlM 
uexaotttoiM '^^ OftH vd 1 oj«|IF ^ 

said to bo 
" All' 

tlMki 8ej)86» 6no0 >)iMi bfanl 

mtdd om to ^ it 'Ib^ 

oloBt upon thr nntbbi^l^ bM 

not thereby dlveete^i jpin 

1‘Am I^^hiln 


the eBUte on * the promiBjKiry note of 
22nd Meroh 1922. V;^ ' 

,The def^noee prefened appee? Irpm 
the following isBaeBBabmitted bylmrnaS 
eoupBel (or the defendant aiul aooepted: 

(1) Did the plaintiff cease to function, 
as executor prior to Buit, and if bo, it he 
entitled to' sue ? (2} Was not the pro. 

misBory note a part of the European 
assets of the testator and not of the 
Indian assets of the testator ? (3) If 
the promissory note was part of the 
Indian assets, has it by the deed of 
release been transferred to the benefit 
oiaries, and has the function of both the 
Indian executors ceased ? (4) Is the 

present suit barred by the release ? 
(5) To what relief, if any, is the plain- 
tiff entitled ? 

There are no facts in dispute nor do I 
understand oan there be any question 
as to the amount due, though it may be 
necessary to order an account. Corres- 
pondence which passed between the 
parties or their solicitors prior to the 
suit has been read with the object of 
showing that the Indian executors were 
fuuoti officio, and that only the bene- 
ffciaries or Wegmano, the European 
executor, are entitled to sue, but that 
cannot be the case if, as is submitted, 
the debt is an Indian asset due to the 
estate, for to recover such an asset the 
Indian executor would be the proper 
person entitled to institute proceedings. 
It is contended that there is no question 
of the executor being functus officio 
upon the authority of Solomon" y. Alien- 
borough (l) (at p. 458), in which Fletoher 
Moulton, L. J., obseryed: 

“I perfectly agree with the learned Judge that 
one ofHx pnt no limit of time to the office of exe^ 
cutor ; nor do 1 think it can be said that an ^ 
executor hai ceased to be an executor beoauee he 
hae passed hie aooonnU. Some claim might turn 
up and it would find him an executor not to re* 
create him an executor." 

I conceive that an asset might turn up 
and it would also ffnd him an executor 
* who ahould institute prooei^lngit on be- 
half of the eBtate, 

I have also been tefexred fp 
Smith (2) in f Which K«kewicfa|,j;|., 
served: ; , . 

"Of eoCrte, in* tha.rittiot ethit 


offiM, ^thet if ooenmibti an^ 
agein tp aMPoie. the role bsl 

eanDQt[.'dQ,ic^‘ • 

The debt anwarB to have bsew oti^r 
nally h ^rOpdan ashet in thatr it w4a 
entered (A tbh tdiftatortebf^ke l&Ziirich^ 
and the ptotnisBory notw was held, in 
Europe; but on tbedeatheif tbm toetator 
the debt ^as dfsoharged by 1 ffie>;ppiQ|ht- 
ment of the debfor as.eseeiiiwun^ 
the will and his acceptabce of the' 
Freahlgy v. (3). Thai being so^ it 
was contended, and in my vie^ rightlyi 
that as a debt doe froth a person tesident 
in India oh a promissory note 'made in 
Galcutta, the debt beoame and was an 
Indian asset forming part of the estate 
of the deceased. . , 

It has not been contested- thatohej 
executor may sue ano.tberf but if autbo-' 
rity for the proposition is wanted, I 
have been referred to Peahe Ledger 
(4). The real difficulty in the case arises 
out of the deed of release. Does it 
completely aod effectually bar this 
claim or was it limited to that which 
was comprised in the grant to the Indian 
executors 7 This debt finds no. place in 
the affidavit of assets filed in this Court. 
Where (j^sseta come into the hauda of an 
executor, after probatehaa been granted, 
which are not included in the affidavit 
of asaets, a farther sum is payable by 
way of duty, and were such assets 
deemed to be comprised in the grant of 
administration that wpulji ^ not be the 
case. For fissal purpp^ at all events 
this debt cannot bo said to have been 
comprised in the grant. ^ 

^ How, the ^hiiso states, omitting su- 

piemlsw, th^ 

artss with ^ consent, privity and kupwlsags 
oi the said (Sirl VSregni^n.aa - wmh •xacytpr for 
.Europe, do andoaoh of dot^hp^oy re- 


tbey ueVflr Miic tc he cxsoutcra^ . _ 

cepted pzohale, they' are, during 'ths -^wt ' 
thoii lives, the legal repieseetaU^ bf 

I. (1919) 1 t V 

sa9STI*»a25«S8SJ|tO. ; 

3. (1909) 1 Oh 196 at 188^:%1 t J Oh.yie^ . . 
L T tYisStW »K4. , 
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tbe said Ernest Otto Gammeter and Fred 
Eugater as each ezeoutors foif ln'dia for or in res- 
pect of the administration, disposition of ap- 
plication by the said Ernest ;Otto Gammeter and 
Fred Eugster of the estate am effects of the <aid 
Adolph Meyer deceased oomp.Ued in tbe grant 
of Administration made to them,'* 

Later there follows an indemnity 
clause, but that is not relied upon on be- 
half of Jibe defendant* 

It is contended that it was not inten- 
ded to^ release the defendant from this 
debt) and jin that oonnexion the oircum- 
stanoee have 'hSSlor referred to. But I 
mutrti ignore them and confine myself to 
the words of the instrument. It has 
not been put forward, but it oconrs to 
me that, it may be an argument in fa- 
vour of tbe plaintiff that the defendant 
in his oapaoity of debtor to the estate 
cannot rely upon the release executed 
in his favour as executor. Be that as it 
mayr the words of the instrument itself 
limit it to olaims in respect of the estate 
and effects of the testator comprised in 
the grant, and as I take the view that 
this asset was not comprised in tbe 
grant, the plaintiff is entitled to judg- 
ment. 

The prayer is for an account, but an 
account should be unnecessary as the 
amount is admitted and interest has been 
paid up to Slat December 1980, and the 
onlyquestions'to be determined are as to 
the amount of interest now due and the 
rate at which the total amount due 
should be converted into Indian currency 
for the purpose of tbe decree'. This should 
be further considered, for to order an ao- 
count^would only pot the defendant to 
unnecessary expense. The matter may 
be again mentioned on Friday morning 
when I will consider the form the de- 
cree should take. 

This suit was again mentioned to me , 
on Friday 13th January last, when the 
parties had not come to any agreement 
as to the figures. I accordingly directed 
that -the suit should again be put into 
tbe list for hearing when, if ueoessary,* 
evidence oonld be taken as to the rates 
of exobafi^ Aud I would hear argument 
as to. film date At which the rate was to 
be taken for the purpose of converting 
the' amount due into Indian currenoy. 
The case has now oome on agttln abd I 
am glad to find that the parties hate . 
agreed as to the figureis. It has' been 
agreed that the sum of Bs. l,06,7A8-tJl-4 


shall be taken as the equivalent of 
£8,000, the amount of the promissory 
notSi Interest lias been paid up to 31et 
December 1930. Interest ipust be cal- 
oulated upon Bs. 1,057,48-11-4 at ther 
rate of 7 per cent per annum, the rate 
mentioned In the promissory note, from 
1st January 1931 until 16th MarAh 1932 
and tbe plaintiff is entitled to judgment 
for that amount. As against these sums 
the plaintiff will give credit to the 
defendant for Bs 582. 7«0 in respect of 
payments made on account of income, 
tax. The plaintiff will also have in: 
terest on the principal amount at the 
rata of 6 per cent pending suit. Costs 
and interest on judgment at 6 per cent. 
There will be no order as regards the 
costs of today. 

K.S. Order accordingly. 
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Guha and Bartley, JJ. 

A&utoah Pramanik and another — De- 
fandants-'-Appellants. 

V 

Jibandhan Ganguly — Plaintiff“*-Ees- 
pondent. 

Appeals Nos. 729 and 730 of 1931, 
Decided on 9th August 1933, against 
appellate decrees of Second Court Sub- 
Judge, 24-Parganas, D/- 2Srd December 
1930. 

(a) Bengal Tenancy Act (8 of 1885), S. 182 
— Lease in respect of garden land on part of 
which tenant is allowed to have his dwelling 
place— No indication in lease that lessee is 
to be treated as raiyat or that lease is agri- 
cultural or horticultural — Lease is not go- 
verned by Bengal Tenancy Act. 

Where tbe kabuliat showed that the lease was 
in respect of garden land, on a part of which the 
tenant was allowed to hare his dwelling place, 
and where the lease contained no indication that 
the lessee was to be treated as a raiyat under the 
Bengal Tenancy Act, or that the purpose of the 
leac« Was agrienittiral or hortionlturai: 

Held: tbe leaeS epnld htol be held to be 
gofetned by the Bengal T^anoy Act, and that 
S. 162 ooald not have applidatibn. whatsoever, to 
a portion b| the garden land on which the lessee 
dv^lL [F628 Q 2 ; F 824 C 1] 

, (bt) Landlord and Tanaul^Totiaiit bolding 
bvoe for a ndnahor of years His son claim- 
ihg to be on Is^ paytnent Of cenl Is not 
fn pbelliOa of trespasser aad edit fhr eject- 
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mfkl it getariMd by Ctiirt’fint Act (1870), 
s.7(u){««). 

A ptttoo who oUiait to be on. iilw.. loud on 
ssymehtof rent, aftw thtf devUeef -ltto letber 
who wee before hie death holding bvair, .for « 
, number of yaeta, after the etpiretfonnf the terwe 
of his lease; cannot be held to bU in the portion 
of a trespasser on the land, agtfne't whom the 
landlord has to proceed by. way of getting, hie 
title establjished in a properly constituted suit. 
The landlord can maintain a suit for ejectment 
and such a suit will be governed by S. 7 (11) (co), 
Oonrt'fees Act. IP 891 0 1] 

Sitaram Barter jee, Prosanta K, Bote, 
Phani Bhutan Chakravarti and 8u~ 
dhantu 8. Mukherjee — lot Appellants. 

* Bupendra Kumar Hitter and Bijan 
Kumar Mukherjee — for Bespondent. 

Judgment. — (8. A. No. 729 of 1931).-” 
This is an appeal in a suit for ejectment 
after service of notice to quit. The 
father of defendant 1 held the land in 
suit under a registered lease for nine 
years, and, on the expiry of the term of 
the lease, was holding over till his death; 
The defendant, after the demise of his 
father, has been in possession as a lessee, 
on payment of rent. The ground on 
which defendant 1 was sought to be 
ejected was that be had, in contra ven. 
tion of the term of the lease, out down 
trees standing on the land. The claim 
for eviction as made by the plaintiff was 
resisted by defendant 1 whose defence, 
eo far as we are concerned with the same 
-in this appeal, was that his father had 
acquired the right of occupancy in the 
land in suit, and that (he claim for 
■eviction was not maintainable. The 
Courts below have decided all the ques> 
tions arising for consideration in the 
•case, as indicated by the various issues 
■raised in the trial Court against defen- 
dant 1 and the defendant has appealed 
■to this Court. 

The main questions on which the deci. 
«ion of this appeal tnrns are, whether 
the Bengal Tenancy Act governs the 
tenancy created by the kabnliat executed 
<by the father of defendant 1 in respect 
of the land in suit : was the purpose of 
the lease, agricultural, as h.as been con- 
tended foir by tbedefendant? ' Had de- 
fendant 1 acquired the right to culHTata 
the land by virtue of thtf' 108 . 08 : bxeioiaten 
■by him ? The dMisipno . of thi^ politic 
■depend upon the conot'rnctidn df < tbp 
babuliat executed by the fatl^rof idofen- 
dant 1 in favour of Sm. Bigssnti' Hvdiari 
.Debi, in the year 1819, 3 iti . 

the ease. The.dooante^i hais been. ^aa«3 
before ns: and almost everiy vn^ eon>- 


taintd ih .the same hap been comosented 
upon bprlhe'faKsned advocates appeating 
for the rart{ea^‘-ih';''tbis . appeal. On . a 
careful dbnsQsallaiifl^ .ot tho-terms of lihit 
kabnliat, it* aiqN^iie' .tio ;tM to be clear 
that the land leased odt to 

the defendant's fatherVfhhttder’ to enable 
him. to live on » part 'ctf^ifch^ine, which 
was .garden land, ^tlr ^]d|i|i^A|andiog 
thereon., a list of trees -standl^:';^ the 
land leased out, was speoifl^l^^’jitven 
in a sobednle -appended to the .'tnthhliat. 
The lessee was paired to tahh^eincfc 
to injure the- trees in pldeicihg tbeifruits 
therefrom. There was % deholte stipula. 
tion to the effect that, if |he tenant In 
aoy way injured the orbha^d,.th»'<tenant 
was liable to eviotion, even vtithin..the 
period mentioned in the lease/ Thsre 
was a provieion for raising otbps, con- 
tained in the kabuliat*~whatever.that 
might mean— but the purpose off- the 
lease was.appropriation of fruits Of the 
trees standing on .the land, which 'was 
garden land. The clause relating to. 
eviotion on the trees being 'injured, and 
the special provision against cutting 
down trees, completely negatives the 
idea of the land leased out being agrioul- 
taral, and the term of the lease madel 
the use of the land for agricultural put 
poses impossible. 

The Court of appeal below has held 
00 a construction of the kabuliet, that 
the father of the defendant acquired the 
tenancy for residential purposes Coupled 
with the right to gather the frnits and 
fish reared in -the tank, standing on tfayo 
land : and we are in agreement witbl 
that Court in coming to the conclusion, 
that the tenancy created by thekabuliatj 
executed by the father of defendant 1 
was not a tenancy for agrioultnral oi 
Cortical tural. purposes. 

In the above view of the ease, we are 
clearly of opinion that the.oontention 
of defendant 1, that the kaboliai 
the lessee the right to cultivate the land 
and grow ciropa on the - same, canuot be 
allowed to prevail. In onr*jadgm^t. 
in the. < 9 ss before os, where .^e kabn. 
Uak shows that the lease.. was is respect 
of garden land, on a par* of r^ioh the 
tenant.sras allowed to have his dwelling 
piece, srhere the. lease! oontiuned no 
i^kiitloin-tihat. the lessM was to be 
*ceetei|.M a raiyat under the, Bengal 
Aot, or that the pur pose of ■•he 
was. agrioultnral or hortieulturaU 
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the learn oannot held to be goveroed 
i)y the BengaraenaDoy Aet. I{ the lease 
was oot governed by theBengalTenaney 
Aot, as. we bold it was Bot,8. 'X83 of. ibe 
jaaid Act, on whioh reliance wai placed 
on'bebalf of defendant 1, could not bave 
any application wbataoever to a portion 
ef the garden land on which the lessee 
dwelt. The oonolnsipn therefore follows 
that defendant 1, appellant in this 
Conrti bad not, and could not have so- 
qnired'^‘, right of obonpanoy in the land 
in snit ^Srd being had to the tenancy 
created In reelect of the same, and 
regaird being also bad to the position 
that S. 182, Ben. Ten. Act, oonld not be 
held to have any application in the case 
before os. Defendant 1 was not there- 
fore in a position to resist the claim for 
ejectment as made by the plaintiff in 
the suit oat of which this appeal has 
arisen. 

A question of subsidiary nature raised 
in support of the appeal, has to be con- 
sidered next. It was argued in support 
of this appeal, that on the facts and in 
the circumstances of the ease, the plain, 
tiff was not entitled to maintain the 
suit without payment of ad valorem 
court.feea. According to the defendant, 
it was necessary for the plaintiff to 
institute a regular suit to establish bis 
title on payment of oonrt-fees. It was 
pointed out in this connexion, that de- 
fendant 1 was a minor, and that his 
bolding over after the expiry of the 
term of the lease, did not make him a 
tenant who could be ejected after service 
of notice to quit; or in other words, the 
suit an^instituted against the defendant 
was not a suit for efmtment as con- 
itemplated by S. 7 (ll) (co). Court-fees 
Act. It is only necessary to mention 
in this connexion that defendant 1* 
jolaiming to be on the land on payment 
of rent after the demise Of; his father 
whg was. before his death bolding over, 
for a number of years, after the expire- 
'tion of the teimts of bis lease, could not 
bebeld to*be in the position of a tres- 
passer oh the ii^d, ' against whom, the 
plaintitf ip; proceed by.. Ivay of 
getting ■.hl£iAiibi.''^>tkblisbod in a .pro-, 
perly ooiustitnted suit. The objection 
raised by' the defendant, to Aha non-., 
maintainability of the suit for ejectniMit 
as institnted by the plaintiff, appei^ 
to'us to be without subatanee, and nruist- 
be overruled. In view of the sonelndone 


we 'have* arrived at, ; on the qaettione 
arising for oonaideratioh in this Appeal,, 
the appeal fails and it is dismissed with, 
costs. The application made by the 
appellant for the reception of additional, 
evidence in this Court is rejected. 

S. A. No. 780 o/ 1931. — In accordance 
with, and as a necessary consequence of 
our judgment in Second Appeal Bo. 729 
of 1931, this appeal, arising out of a suit 
for rent brought by the plaihtiff-respon- 
dent against defendant 1, appellant in 
that appeal, must be dismissed. The 
appeal is dismissed. There is no order, 
as to costs in this appeal. 

K.S. Appeals dismissed. 
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» Mallix and Jack, JJ. 

Jichil Chandra Dutta — Co-defendanti 
— Appellant. 

v. 

Samani Banj'an Dutta and others — 
Bespondenis. 

Appeals Nos. 2156 to 2159 of 1930, 
Decided on 7th February 1933, from' 
appellate decrees of First Sub-Judge 
Backergunj, D/- 22nd April 1930, 

(a) Landlord and Tenant— Suit for rent^by 
eoskarer landlord — Other coeharer refusina 
to be joined a* co-plaintiff — Denial of plain*- 
tiff’s title by both tenant and Mtharer not 
iupleaded as co-plaintiff — Question of . title 
can be as decided. 

There is no rigid inlo that In a rent suit 
question of title should not be agitated. 

IP eS5 C lI 

In a suit for rent by a cosbarer landlord, the- 
other cosharer landlord refused to be joined as a 
co-plaintiS. The tenante denied the title of 
plaintiff coaharer, and pleaded that the other 
coaharer was the full owner, and that the rent 
had been paid to him. The other ooshater top* 
pqrted the tenante in their defence. Thereupon 
the qneetion of title as between the two cosharera 
was deoided: 

Bild : that the Court was jnstiflsd m deoiding; 
the qneetion of title and the deoree was not. 
vitiated ; AJB 1938 Cat 699; AIR 1981 Cal 6T8; 
and AIR 1930 Cal 748, Ref '.6 Cal 388. Rapl. 

tP83003l: 

(b) Civil P.. C (f908), S. 100— Finding of 
inct. 

The High Court rffll not Inter/em with a find- 
ing of faoi ih .seo^ appeal, ''njalsM itcan bw 
shown shell ifaHtt It aaytlihii illegsl la snob 
finding. • tF'-Md Q *1 

, :. Sarat Chandra Bap OkoudMiry, B^ird-. 

■ Ul OhiakraXmr^ .And ’ NUkanta Qhose — 
'forAfpoUainV^'.- 

Ameumdra Nath Bose, Santimav Ma. 
ysMSdor and Baefffika Sanjon 
BaspondaBts. . . » 
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AfaUtk, J.*rfCbeM f^nt appaali . wan 
heard together a« had bees the fowepite 
from irhioh they ariee. 7he loite.^^ete 
forVeooTery oi arrears of . Test/ 'hvooght 
bx some e68harerlaadlords,tbeplaii])tlffe,' 
on the allegation that they had an eight, 
anna interest while the oosbarer land* 
lord, defend^it Akbil, had the remaining 
eight anna share. The ftllegation also 
was that although the oosharer landlord 
Akhil had been asked to Join the plaintiffs 
as a 00 -plaintiff, he deolined to do so. 
The plaintiffs' claim in all the font suits 
was resisted by the tenants-defendants 
whose defence was that the plaintiffs 
were not their landlords, that Akhil was 
the sixteen anna landlord and that they 
had paid all their dues to Akhil. Akhil 
supported the tenants in this defence of 
theirs. The Courts below decreed the 
plaintiff’s suits, the lower appellate 
Court holding that the karsha within 
which the holdings in suits lay, belonged 
both to Mabim, the tother of the plain, 
tiffs, and Akhil. Akhil has appealed to 
this Court. 

On behalf of the appellant it was Srst 
of all contended that the Courts below 
ought not to have gone on to and decided 
the question of title as between the 
plaintiffs and Akhil in the simple, rent 
suits that were instituted by the plain, 
tiffs. This contention in the circum. 
stances of the present case does not 
appear to me to be well founded. In 
some recent decisions of this Court 
among which I may mention the oases 
in Thinkari Boat v. Nagendra Prosad (l) 
and Ananga Mohan Bayy.Khaje Habib- 
julla (2) it has been held that there is no 
rigid rule that in a rent suit the Ques. 
tion of title should not be agitated. The 
learned advocate for the appellant placed 
considerable reliance on the decision in 
Ithe case of Lodai Mollah v. Kally Daaa 
Bay (3). But the true import of Lodai 
Mollah'a case (S) has been discussed in a 
comparatively recent deoision of this 
Court in Indra Harayan Manna v. 
Sarbaaova Daai (4). LoJM J(fofj|aA's east 
(3) not only lays down that Ih Si .ihlt fo^ 
rent a third party set up hf thf ahtt. 

should labt . hii Arisg^d; iD.iu. 0 O!hfpKb u , 
into a tltUi salt, but . Ik also holds that 
the questiott with l^rd to ! Aha^'phklh* 
tiff^ right cannot only be 'irahia8t:.httf ' r 
1." AfB 1088 Oal 609a«0 Cal 1 0 li0> 

a. AIB 1981 Cai 6 T 8 c< 18 « 1 0 8100 . ' 

3. (1683)8 Oal tSaaaioOL BNli: ' 

4. AlR199SOal7«8»$7IOe8B ■ 


must be rsdsod, where it is denied hy4h^ 
tenants defeodahta. > 

In the‘']ne^ht«^\ea8e the plainti^ 
claimed' rent as coAharer . lahdktrds ahd 
they were bound:.it thdy.wihted to gOA 
a rent decree, to inplead Akhil) thdotbrnf 
oosbarer landlord, ^uhd^^Vis.iSi^if^Biooa 
of S. 148.A, Ben. Ten,.Aht.'^'£ibth.the> 
tsnanta.defeadant8 and AjihiL eoptiitted 
the plaintiffs', claim to havA aaT^shaka 
in the rent. (I%a plaintiffs and .tht .'4a* 
fendant.. Akhil- fully understood tfae-'p;^. 
tion and ' the ^i^tton whsther. ; the 
plaintiffs had' any tUtle to' the pro^rty 
was fully fought Out by tlmn.-;:' In these 
oirbumstances it cannot, in myiodgment, 
be reasonably contended thkt the deinm; 
of the Court below are vitiated for thej 
' reason that the question of title 'as‘. bet’* 
ween the plaintiffs and the defendant, 
landlord Akhil was gone into and deoided 
in the trial. 

The next contention op behalf of the 
appellant before ns, relates to Ahe finding, 
of the lower appellate Court to the effect’ 
that the Karsha in dispute belonged to 
both Mahim, the father of the plaintiffs- 
and Akhil. This finding, that the E^arsha 
belonged both to IfShim .and Akhil, is] 
unquestionably a finding of fact,. and un. 
less it ean be shown that there was any^ 
thing illegal in this finding we oannOt{ 
possibly go behind it in- seeond appeal. 
The learned’advoeate for the appellant 
assailed this finding, contending that 
from the facts found by the learned Sub> 
ordinate Judge, namely that Akhil bad 
treated the property as joint property of 
himself and Mabim, the infbrence that- 
the property belonged to Mahim and- 
Akbil could not be legally drawn, and ii> 
support of this eohteotion.aoonsiderablw 
amount of reliance was pUmed on aia 
observation in Mr. Mayne's Book on> 
Hiudu Law to the effect that an iiiteD. 
tien to waive one’s geparato rights in a> 
property must b# established and wJlL 
pot be inferred from acts' which may have- 
been donis' metely from kindness .or 
affebtioB, * r 

.^bis obsenratim was quoted with. ap. 
proval in iito-oaise of Mduttapeb 

(fi); ’^At. affection'' 
and, -kiudni^' de net. ap^r to have- 
had any. pIi^iA fU; the aets of- Akbil wbile> 

' he trSietAd;t.ib» pimpetrty as joint property- 
of '.hisimiMf and of'^Mabim. It appeatw, 
Ibtt. the: brothers Mahim .and Akhil 
C<8, aIB ttS»<wl8i I b 409. 
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4iad eaoh his separate loan business and 
each need to pay the dbotor's^and drug, 
gist’s bills separately BO far aiaJhis branch 
of the family was concerned. "!lhe facts 
therefore which the learned Subordinate 
^ndge'had before him were in my judg- 
ment sufficient in law as welt as in fact, 
ior the inference that the karsha be- 
longed both to Mabim and Akhil, and 
iihe finding of the lower appellate Court 
cn this point cannot^ in my judgment, 
be BUGcessfuUy assailed on any ground 
of law. Both the contentions urged 
before us on behalf of the appellant 
must therefore fail and the appeals most 
aocordingly be dismissed with costs. 

Jack, agree. 

K s. Appeal dismissed. 
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Mxtteb and Henderson, JJ. 

Jiban Krista Kandu— Appellant. 

V. 

Bai Hati Nath Ohose Bahadur and 
^another Respond en ts. 

Appeal No. 9 of IS30, Decided on 14tb 
July 1933, from original decree of 2nd 
Court Sub- Judge, 24 Parganas, D/- 7th 
^September 1929. 

(a) Limitation Act (1908), Sc. 20 and 21 — 
.Authority noed not be cpeciaJ one for pay- 

* cnent of particular loan. 

There ie no foundation for the contention that 
the authority oontemplatod by S. 21 must be 
epecial auth'^rity given for the purposes of mak- 
ing payment of the particular loan \ A I R 1922 
Ml 2S0, Eievh 17 All 198 (P 0), Ref, [P 827 0 2] 

(b) LimitaUon Act (1908), S. 21— Debt due 
by two brotherc alloted to one at partition — 
Payment of interact by one of them will not 
aave limitation ac againct other unlecc cuch 
member ic autboriced to make cucb payment. 

Where a debt ic due by two brothers and, on a 
partition between them. It is alloted to one of 
'them, payment of inteiest by cuch brother will 
not cave limitation as against the other brother, 
unless there is an implid or express authority 
conferred by the partition arrangement to make 
vsuch payment of interest \ AI R 1029^ C 297, 
Dm, ^ [P 828 G 2; P 880 0 2) 

^ •Pyari Mohan Chatter jeeBaniim Chan- 
V dra Ray %nd Dasarathi Chatterjee’^tot 
Appellast? 

Ba^Uabinods Pal-^tor Bespondeuts. 

Mitier^ /.-^This is au appeal on behalf 
•of 'defendant I and arises in a suit 
iirought .by the plaintiff foFjrecoTBty of a 
certain sum of money on tba bhsis of a 
^ promissory note said to have been exe- 
•outed by defendant 1‘ Jibau and hie bro- 
4her Mobit Krishna Kundn on 4th 
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Deoeniber ,1919lpr a sum of Bs. 10,000. 
The handnote carried interest at the rate 
of Bis. 1.8.0 per month. .The defence 
of defendan^t 1, which it is^now material 
to mentioUt to the suit ts that it^ is 
barred by the statute of limitation so 
far as he is concerned. This defence 
which led to the framing of issue 1 in 
the Court belo'w has been rejected by 
the Subordinate Judge who has granted 
a decree against both the defendants. 
Defendant 1 has alone appealed. 

On hie behalf the only contention that 
has been raised is that the suit is barred 
by limitation. It appears that in the 
plaint the plaintiff alleged that the 
defendants on paying the interest on 
several debts up to 3rd October 1927 
'due to the plaintiff on account of the 
rhandnotes endorsed the said payment on 
the back of the said handnote. After 
deducting certain payments the amount 
due to the plaintiff is stated to be about 
Bb. 11,555 for which the present claim 
is laid. The question of limitation turns 
on the payments made by Mohit Krishna 
Eundu alone on 21st September 1925 for 
it is admitted that tlie previous payment 
of 6th October 1922 was made both by 
Jiban and Mohit and this also appears 
on the face of the endorsement in the 
handnote. The question |n controversy 
in the present appeal is whether this 
payment of 2ist September 1925 which 
on the face of the document appears to 
have been made by Mohit alone was 
made by Mohit for self and as agent 
authorized specially in this behalf for 
Jiban, the defendant-appellant. If this 
payment of 2lBt September 1925 be held 
not to b^ve been made under (ihe au- 
thority of Jibani then admittedly the 
last payment by both the brothers hav- 
ing been made on 6th October 1922 the 
suit would be barred by limitation, hav- 
ing regard to the provisions of Bs. 20 and 
21, Lim, Act, before its amendment by 
the Act of 1927. In order to take . the 
case out of the statute of limitation the 
plaintiff will have to establish that 
Mohit Krisihna Kundu when making the 
payment on 2lst J^ptemhar was autho- 
rized by Jiban to make thM payment 
which was for interest as ' such. The 
Subordinate 3 udgS on this part of the 
.Sjase has relied oh a general power of 
atioirney which was exeeuted by^ Jiban 
in favour , pi his brother. Mohit And 
another person Sep- 
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tember 1918 and he oome *tp. t&e 
oonclUBidn from this power of atitouev 
that Mobit had aotlmrity to make ;tb6 .. 
payment on .the soore of interest, lot be 
ssTya that the power does not appear to 
be limited *'to some litigatiooi but ap* 
pears to embrace acts all and sundry/* 
The Subordinate Judge has not been 
unmindful of the oircumstanee that ibis 
case of agency has not been made in th6'^~ 
plaint, but putting the most favourable 
construction on para. 4 of the plaint it 
may be assumed for our present purposes 
that the plaintiff would be able to 
succeed if he really establishes a case of 
agency at the date when the*payment of 
interest was made. The learned advo- 
cate for the appellant has therefore 
addressed an argument with regard to 
this power of attorney which falls under 
three heads. He has argued in the first 
place that the power of attorney does 
not specially authorise Mohit to make 
the payment of interest and this conten- 
tion really turns on the construction of 
the said power to which<»w6 shall advert 
presently. 

The second contention is that even if 
this power is held to include authority 
to make payment of interest with re< 
ferenoe to debts due from Jiban it is not 
such an authority as is contemplated by 
Ss. 20 and 21, Lim. Act, and his conten- 
tion is that the authority contemplated 
by these sections really means a special 
authority in respect of this particular 
loan. The third argument with reference 
to this power of attorney is that there 
has been a fundamental misconception 
by the Subordinate Judge of this part of 
the c^se seeing that this power was 
subsequently revoked by a deed of parti- 
tion between the two brothers which 
was executed and registered qq 13th 
November 1923 before the payment in 
question was made. With reference to 
the first contention it appears to us clear 
that the power of attorney does embrace 
a power to deposit interest wUh. refer- 
ence to loans. The material ; portion of 
the power is as followe : •. 

" That it has beopme highly Wep* 

point Am-mukhtoate on my bshhir in tc 
look aftSE the manegemtist and' tot ftfsliuy 
baftinesB in retpept 61 Uahals. held din»Uy . under , 
the Government ahdol sabQcdinitttiuteiesMatdl ' 
other properties and baslheM,«to.,wbkdi are.;X^l 
in sxistenoa and whioh may dome ihtq siimnee 

and again in another plladd it fssaid t^ah' 
the power extends to' the makipf ot 4^ 


posits of allveorts of ihoney due fipotiii 
Jiban. T|ie pascia'go is ah foltowk *: 

Anfl tfte oh depoditiug all sctfts 

of money dne Irom ms aha^idiaU euist. appearance 
in aU law suits against me on. my behalf as m/ 
representative and file petition and make ■ argu^ 
ments and file solenamas* .Mjitiahi«h;eailti&amaB • 
etc. “• *■* • ♦ , 

We have no doubt therefore . thaKthm 
power, U it was not revoked, whs 
oiently eomprehensive to give the neces- 
sary authority to M!bbit to make :tbe 
payments Taking now the secqnd branch 
of the argument ih thU behaif made on{ 
behalf qi the appellanMt. appears to Us' 
that there is no foundation the con- 
tentioD that the authority contemplated 
by 6. 21 must be a special authority 
given for the purposes of making pay-, 
meat of the particular loan in busstipn. 
Indeed the argument of Mr. pbatterjee 
was that With reference to every such 
debt owing from a particular person 
to another there must be a separate 
authority. In other words the argn- 
ment is that in order to take the case 
out of the statute the person relying 
on the authority must show that the 
person making the payment was arined 
With a special authority In this behalf 
with reference to this particular loan. 
To me the proposition seems somewhat 
startling and indeed there i$ no antbo- 
rity nor can there be any such an&ho- 
rity for such proposition. . Beliance was 
placed on a decision of the Allahabad 
High Court in the case of Narayan Sao 
Kalia v. Manni Xunwar (l). An exa- 
mination of that case will show that the 
case is no authority for the proposition 
which is contended for. There the par- 
ticular power was not before the Court 
and the facts were that a person who 
was described as the: mukhtaraam for 
the defendant mortgagees verified a 
wajibularz and made a statement ac- 
knowledging liability, and in such cir. 
oumetaueea it was held by the learne'cl 
Judges thAt it pahnot he assumed thgt a 
inakhtearaani has power to acknowled^ 
liabiUly within the meaning of B. IST, 
iXm. Actriut snob a liability can only 
Ibe itasiHiis^d upon . the prin^^ per- 

iion duly MthoTiged io this behalf , that 
Ig, who bae. been given authority to 
.make Im acknowledgment of liabi- 
Ilty^ ; The {earned Judges were not, con- 
Mdertng in ^hat case any ^questlpn rei 
Wdihit the power given by a particular 
- i. AXE im hi sAsseo i b siisu Airsia. 



.828 Calcutta Jibas Ebisia v. Bai Habi (Mikter. J.) 1933 


dooament to the jnakhJtearaam Brhioh 
is the ease here. . " ‘ , 

On the other hand , there is a very 
high authority for the pxoBOsiiioh that 
the question of speoial aathority within 
, the meaning of 0. 19 or S. 20 really turns 
on the eonstrnotion of the power, of-ai* 
torney. Beferenoe may ^ made in this 
connexion to a decision of their Lord* 
ships of the Judicial Oomntittee of the 
Privy Oouncil in the case of Beti Maha- 
rani y. Colledtor of Etawah (S). There 
the.qbestion arose with reference to pay- 
ment in respect of a mortgage debt and 
an authority appointing one Ajodhya 
Frosad as the ammukhtear which is 
quoted in the judgment of their Lord- 
ships of the Judicial Committee in ez- 
tenso was produced in that case and it 
was contended that the acknowledgment 
of personal liability was justified under 
the authority given in the power-of.at- 
torney or the mukhtearnama. Their 
Lordships on the construction of the 
document came to the conclusion that 
the mukhtearnama did not embrace the 
power to acknowledge liability of a per- 
sonal debt of the debtor and that it was 
really confined to the liability in res- 
pect of certain mortgages. It seems to 
us to be manifestly inconvenient if the 
contention put forward by Mi** Obat- 
ter jea be given effect to. For, to take an 
illustration, a person may have very 
large commercial transactions and be 
may be under the necessity of borrow- 
ing large sums of money from different 
creditors. He may in view of bis present 
and. future borrowings empower a cer- 
taih person to make payment in respect 
of payment of interest or payment of 
other sums in respect of these loans and 
give a general power to that effect to a 
particular person. It can hardly be said 
that the power being a general one in 
respect of debts which may be incurred 
and not being in respect of that paVticn- 
lar traueaition is not- sufficient within 
-.Jiher meaning of 8. 20. The inconvehi- 
unce of'sueh a snip is manifest. i. 'We do. 
not think thai; any authority can be 
found for suehi ' a proposition as ibis. 
This oofl'tmition must therefore be over- 
ruled; • ' 

The next contention witfa.refereiioe>to 
this power-of-attorney is a suhstahtial 
,'One and must be given effect to. It Op- 
imrs t hat the po wer wa s revoked by tbe 
% (i^) 17 AV isBaaFiAStsse Sartu 


partition deed. The question ‘is mate- 
rial in this case, ceeinlg that it is not 
the plaintiff’acase that when this pay- 
ment was made he had seen the power- 
of. attorney. On the other hand he saVa 
that he was told of it simply by Mohit. 
If of course he bad seen the power-of- 
attorney and on the strength of that 
power had accepted payment from Mo- 
^ hit further questions might have arisen 
as to whether notice of revocation of 
this power was given to the plaintiff or 
not. But no such question arises in the 
present case on the plaintiff’s own eti- 
denee that he had not seen the power 
and had not accepted payment on the 
faith of such power. It seems to nsf 
therefore that the Subordinate Judge's^ 
■conclusion on this part of the case is 
evrong as he has missed a very funda- 
mental fact, namely, that this power 
bad been revoked by the partition deed 
of 13th November 1923. Some question' 
has been raised as to the knowledge of 
tbe plaintiff with reference to this par- 
tition. The question becomes imma- 
terial in view of the legal position to 
which we have just referred. But I 
have no doubt on the evidence that all 
that the plaintiff knew about this par. 
tition was, as be himself stated, that he 
beard of the rumour of partition two or 
four years ago and that be inquired 
about it and could not know positively 
if tbe rumour was true. .It is admitted 
that no notice of this partition deed was 
formally sent to the present plaintiff. 

There is no reason to disbelieve the 
statement made by the present plaintiff 
who is a Government pensioner and me- 
dical practitioner of respectability and 
one does not see any reason why that 
statement should not be accepted. Tbe 
Subordinate Judge has really rested bia 
decision on the power-of-attorney which 
for the reason of its revocation cannot 
be regarded as furnishing the necessary 
authority. He has also relied on la 
letter sank by Hati' Nath Ghose, the 
plaintiff, to djsisadant 1, appellant, .on 
16th Angtt&i'i^.: see p. 13,; part 2 of 
tbe paper bbok. and hb bbndludes from 
this that tbia letter wbKbh was not re- 
plied -to by Jiban . -.'inade \the plaintiff 
tfaiok tbat'.;Mobit;s payment wonld be 
SufBcient . kit, the purpose. It is diffi- 
enlt to follow the Subordinate Judge in 
his remarks with .regard to; j^bis part Of 
the ease. He atates : 
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*'T]bis letter Qp doubt diioloBM pleiiitifl's a] 
prebensioh that Jiban 'wae MthapB ubwilUng 
make the paymast, and ibaUo ahoim tbit iplain* 
tifi was iu • eeuee aware of the laet ol the parti- 
cion between the brothers* bat whes the plaintiS 
positively and eategorioally asked Jlbatt to: make 
chepaj^entand to admit tbs payment to eaye 
limitation, it waaeertaiuly the dntyof '.the dis^ 
fendant to make a plain assertioti of hi* Unwil- 
lingness to pay or to admit the payment purport- 
ing to have Iwen made by htohit. Jtiban did 
neither answer plaintiff's notice to sue. Thl* 
Bilenoe, studied and wilful* certainly led the 
plaintiff to think that the payment by Mobil was 
not denied," 

This last sentence is rather ambignoua 
and neither of as has been able to fol- 
low the exact import: see pp. 23 and 21, 
part 1 of the paper book. It is diffioult 
therefore to sustain the jadgment of the 
Subordinate Judge on the ground on 
whioh he has rested his jadgment. Dr. 
Pal who appears for the respondent has 
to some extent frankly conceded that he 
is unable to support all the reasons 
given by the Subordinate Judge in his 
jadgment. But he supports the judg- 
ment of the Subordinate Judge on an- 
other ground, a ground not taken in the 
Court below and with reference to which 
no issue was joined. He contends from 
the deed of partition that Mohit was en- 
trusted to make payment of all debts 
owing from him or from his brother 
Jiban, the appellant, or from both, and 
this stipulation in the partition deed 
was sufficient to authorize Mohit to make 
the payment on behalf of his brother. 
The material portion of the deed on 
which he relies is to the following effect: 

''Besides this I, Mohit Krishna Kundu, the 
second party, alone remain wholly liable for the 
debts whioh may be found to be due in 
the name pf the first party or in the name of the 
second party or in the names of both the par- 
ties, inwespect of the properties up to the year 
1829 B. 8., i.e. up to the period during which 
our state was joint, and in respect of the Ulta- 
dingi Aral up to Pous 1880 B. S. If . anyone 
of the parties be compelled to pay any debt due 
by the other, then he shall be competent to 
realise the amount with legal interest from the 
other party amicably or through the help of the 
Court," 

And be contends on the basis , of thiff 
passage in the partition. deed that this 
shows that Mohit. at .huy i^ftte 
plied entbortty to make, imyifbent 
pact of any debts'owlng fi^om ftfthee; 
the two brothetSi.andin.snpi^^Of tble 
contention be bat relied ;bb: .a 
decision of their Xiordshifiii* ol the Jim* 
oial Committee of the Privy .ObupcU in . 
the case ol National Bank of . Upper 


India Ltd^M v. Bansidhar (8)/ ; An: .e3t«‘ 
amination^; however; of the faots of ihia 
case before ihefr, Jjordships wopld silM)w 
that the state bf faeta 'there was very 
different/^ .The fiaots; as. appear from the 
judgment of Sir ^(3eor;^ ^Ziiptl^es who 
delivered judgment of \their 
in the passage to whioh I shall pre- 
sently refer, show that t herb, -bras ah 
implied authority in lavotir of ^tbe per: 
son 'making the payment to make , the 
partloular payment. It appears that 
on 22nd Dsoamber 1917 respondent 1 in 
that case executed in favour of the 
National Banfcof Up|le^lDdia Limited a 
promissory^hote payable on^demond for 
Bs. 20,600 and interest toigethet with a 
formal receipt for the money. : $be I^nk 
went into liquidatioh iind the liqui- 
dators suing in the name of the bank 
claimed from the respondent the mbimy 
due under the band-note. The appelr 
lant bank asserted in their plaint that 
the sum of Bs. 20,000 was advanced to 
respondent 1, and that Be and his bro- 
ther made various payments ip respect 
of principal and interest upon which 
reliance was placed to save limitation 
and the snit was instituted more than 
three years after thh date of the note. 
The facts whioh were not in dispute are 
as follows: 

"One Bishambhar Nath, who was a dimtorof 
the bank, had been allowed by the bankY mana- 
ger, Bam Nath Sapru, to become indebt^ In a 
large sum to the bank, 'and In December 1917, 
in. view of the approaching half-yearly audit, it 
was desirable that the accounts should be 
squared in some way so as not ’to show the 
director as the debtor to the bank. Bes- 
pondent 1, who oattied on buslneet in Luck- 
now with his brother, respondent 2, (who 
was also a director of the bank), was ao- 
accordingly persuaded to eteoote the promissory- 
note sued on, ^ as to show him as the bank’s 
debtor for Ba. S0,C0C, and this amount was 
credited in the books of the bank to Biehambbar, 
thus wiping out hi* indebtedness." 

Aftoi Iba iodsbtodDegf of Biabsmbbar 
was pot he (Bishambhar) paid a 

sam of witk interest dne on tbe> 

bao.lc'a promiaury.ooira And the arrange- 
ment waf that tbi^ siikn was to be paidlV 
by. Bfshtftnbbar althongb in the bank's 
l&iks it that the anm was, as 

iTtbatter of fabt. paid by respoitdmtt 1 
who took dyer the liability of Bisbam. 
bhsr,’ In this state pf faots the jpdU . 
eial OPjCPtnfttee dealing with the qaM<., 

A i It 0 kOTssisi i o i93=m i a i 
' .(pol. • 
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tion of limitation, after referring to 
S. 20, Lim. Aot| said ^ia: 

*ln answer to tbe first i^u^tion, oonnsel for 
the appellant oontended t&t oTen irBlsha^** 
hhar oonld not be regarded as dnly a'otborieed 
by respondent 1 to make a payment of interest 
qn his behalf, he was himseit iznder a direct 
obligation to respondent 1 to satisfy tfie debt, 
and in that sense was at all events *‘a** person 
liable to pay it* In support of this contention 
the case of BradshMv Widdrii^ton (4), and 
other similar English decisions, were relied upon. 
Their Lordships do not think it necessary to 
discuss the applicability of these oases to the 
construction of the Indian Act. Upon what 
thay have already held to be the true meaning 
and effect of the transaction of 33 nd December 
1917", it was agreed between Bishambhar and 
respondent.! that the former would discharge 
the latter’s debt to the bank in respect of both 
principal and interest, and it is clear fiom res- 
pondent I's evidence that he left it to Bisham- 
bhar to do so. Under these oiroumstancee, it 
being admitted that no formal authorisation of 
the agent is required tinder this section, their 
Lordships find no difficnlty in implying autho- 
rity from respondent 1 to Bishambhar to pay 
the interest on his behalf as it became due.” 

Id that case there was in the oiroum- 
atanoea an implied authority in view 
of the arrangement between BUham- 
bhar and respondent 1 to pay the parti, 
oular interest on the particular loan. 
Here from the passage in the partition 
deed which has already been quoted all 
that appears is that Mohit took upon 
himself the liabilities in respect of 
debts pwed by both himself and Jiban 
and there was also this penal clause 
further that if one of the parties be 
compelled to pay any debt due by the 
other then he wonld be competent to 
realise the amount with legal interest 
from the other party amicably or through 
the. help of Court. It was in view of 
this position, it seems to me, that no 
reply was given by Jibau ,to the letter 
sent by the present plainiilff. It seems 
to be somewhat strange that notwitb. 
standing the oireniMtaDCd that the 
letter was not replied to by Jiban the 
payment made by Mohit was '^aoeepted 
as payment made on behalf of ^botb. 
For the fetter, at any rate, iudiogtes 
thib that there was soma sort of settle- 
E'ment between Mohit and the present 
appellant and in,. view of, tbnt settle- 
ment tifi ktter suggested; . 

“Why idiiould both of you not, sign and make, 
a setiUmenti between yourselves in writing.*’ 

After writing this letter' it seems 
somewhat strange that the plaintiff 
TTrsoSj 3 Oh 480=71 L J Ch SST^^sfiO W fi 
461=66 L T 736. 


should be opntent to accept the pay 
mbnt by one shortly R after thjs ^tter 
which was written on Ifith August i9d5. 
In this view we are of opinion . that the' 
plea raised by^the defendaat^appellftntE 
has been made out. This„ appeal mugti 
be allowed and the suit dismissed 
against defendant 1. The rest of tha 
decree against defendant 2 will stand.. 
There will however in the circum- 
stances be no order as to costs either 
here or in the Court below. 

Benderson, 7. — I agree. With great 
respect to the learned Subordinate Judge 
it does not appear that he kept very 
clearly before his mind what was the 
question which be had to determine.. 
The suit is prima facie barred by limita- 
tion. In order to get rid of this bar the 
plaintiff relied on certain payments on 
Aaocount of interest' which he alleged 
had been made by the defendants. Tho 
vital payment is one referred to by an 
endorsement on the bond dated 2lBt 
September 1925. At the trial the plain- 
tiff failed to prove payment by the ap- 
pellant. In’ my judgment, when thn 
plaintiff failed to prove the case which 
he made, the suit against the appellant 
should have been dismissed. The learned. 
Subordinate Judge, however, gave a de- 
cree against the appellant on a finding 
that the payment was made by defen- 
dant 2 as bis' authorised agent. No 
suoh case was ever made out in the' 
plaint. In order to support this find- 
ing the learned Subordinate Judge re- 
lied upon a power of attorney. As my 
learned brother has pointed out, that 
power had already been revoked. Thia 
finding of the learned Subordinate Judge 
is therefore not only against the plead- 
ings but also against the evidence. la 
addition to this the learned Subordi- 
nate Judge also appears to have decreed 
the suit on the ground that the appel- 
lant either by his representation or 
conduot allowed the plaintiff to suppose 
that the otter defendant was autho- 
rised to make payments on his behalf.* 
This case again was never made by the 
pfointiff himself. , Jn bis ezamioation- 
in^ehiet the plaintiff noTer eten said 
that be;fbouight tbat^ defendant 2 was 
Diakifig a‘ imyment on te of the ap- 
paUant; in view of the letter whlo# he 
bad written ' ta ibe appellant shortly 
tefors, it is di^bnlt to believe that he 
would ever put forward such a olaim. 
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In his QT 088 -exambiatioQ tbe plaintiff 
stated . that defendant 2 intoxnell] him 
that it wOfild not be nee^wrp to ioeiat 
on a signature from deftodatit I yrfao 
had* given a ^ower of attorney to defen- 
dant 2. 

The plaintiff admits that he neter 
saw the power. It is <lQite clear that 
no case of^mlsrepresentation by the is^p- 
pellant was made oat on this evidenoe« 
even if it is true. It was also found 
that prior to the partition defendant 2 
made payment on behalf of both the 
defendants. In coming to this finding 
thb learned Subordinate Judge was oon^ 
fusing defendant 2 with a totally dif- 
ferent person named Mohit Krishna 
Hari. Dr. Pal contended that the case 
was taken out of the scope of S. 21 in 
view of the deed of partition between 
the defendants. I agree with my learned 
brother that the facts of the case upon 
which Dr. Pal relies are quito different 
from the facts of the present case. It 
is quite clear that a payment by defen. 
dant 2 alone would not save Hmita. 
,tion against the appellant. The ar- 
rangement made by the deed of part- 
ition with respect to this debt was 
Ithat as between themselves defen- 
dant 2 would discharge the liability. In 
my opinion this would not affect the 
matter at all. The learned Subordi- 
nate Judge also refers to some pay- 
ments which are certiGed by an endorse- 
ment which is Unsigned and undated. 
There is no evidence whatever to con- 
neot the appellant with any of these 
payments. There is, in fact, no evi- 
denc to show who made the pay- 
ments. ^he only evidence on the 
point m to the effect that the endorse- 
ment was made by oneEsbetra Mukher- 
jee who is said to be the manager of the 
defendant: it is not clear which of the 
defendants the plaintiff was i^dferring 
to. There ean, however, be no doubt 
that if the plaintiff relied upon the pay- 
9 ient made by Kshetra Mukherjee on 
the ground that be was an authorized 
agent of the appellant be should make 
a specific ease to that effeok %. tjm 
plaint* V ' ■ - ^ " 

E.s. Appeal 
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. PEApSOE, J. 

JSf. A. (7<>l^»-*jDi[1[eudAn(~ Petitioner*. 
v.‘ 

A. M. Paruh — Plaintiff r— Opposites 
Party. ‘ 

Oiyil Bule No. 1428 of 19^, Deoided. 
on 5th April 1933, from . order o| 

CauaO Court Judge, Seaidah^ ][)/• 9tb. 
November 1932, 

Civil P. C. (1908), Oi 2 Claim 
arrears o| meulAily rtotr^Seperate swiscan^ 
not be brought fer d^fereatperiode aeae to' 
bring ea^b sull witblin Jurisditt^n of Small 
Cause Court*^If cause e£ ectiek ie , Split up 
end two suits are brought' ene el' them.' * must 
bedismis«ed-*-PrevlAciaI Small CakseCeurte 
Act, S* 28. 

Where rent is payable monthly, the landloid. 
will LOt have a separate cause of actfpn /ox 
arrears of rent in respect of each month! ner 
can he split up the cause of action and 8 X 9 
suits for arreare, so as to bring each wttida the. 
jurisdiction of the Small Cause Court. Where he 
brings two suits of Small Cause nature, by spUt- 
ting up the cause of action the effect of deoteS- 
ing one of the suits is that the other ehoold: fat]:, 
as the latter suit, amalgamated with the former,, 
would be beyond the jurisdiction of the Chart, 
And thejHigh Court will interfere and dismiss the 
letter suit, even though the two suits have been 
tried together, and disposed of by one fodgmenh 
and though there has been substantial jusiioea. 

6 Cal 791: 9 Cal 148 and IS Cal SO, Re},. 

|> 883 0 31! 

Joges Chandra Boy^ Kriahnatal 
Banerji (II) and Sushil Chandra Butt — 
for Petitioner. 

Ambicapada Chowdhury — ^ for Oppo- 
site Party. 

Judgment. — This rule arises out of 
Small OauBc Court decree and relates to 
the decree passed in. suit No. 8471 of- 
1931. It appears that the plaintiff sued 
to recover frdm the defendant certain, 
rent for certain premises belonging to the*, 
plaintiff. He prdeeedsd to file two suits, 
in the Small Cause Court,, pmy being,. Suit 
No. 3^70 covering rent for the premisea. 
less certain allowances or set off for the^ 
period from Deceinbar 1930 to July 1931. 
He alpo filed a eeconid suit No. 3471,. (or 
rent df the samd. pretn iaea fpr the QQonthS'V 
of August and Sept;ember 1931. The- 
fO|;mer spit was valued atBs. 888 and 
tile bitter stiit at Bb. 688. It is* admit- . 
Wd that the suits taken together yvere^ 
inexittoBOf the pecuniary jurisdiotion 
of tho/SmaU Cause kOourt Judge and th#^ 
question is whether the plaintiff oonld 
Split/ up his claim in this manner into-* 
two portions so as to bring each portion . 
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'within the 'pecuniary jurisdiction of a 
Small Cause Oorurt. 

Now, before xbe it baa been contended 
ion behalf of the defendant that such a 
procedure is not in accord auoe with law 
apd is prohibited by O. ^ 2, Civil 

iP. C. The illustration to that rule is 
very much on all fours with the present 
case and reliance is also placed upon the 
•cases of Taruok Chunder Mookerjee v« 
Panohu Mohini Debya (l). 8heo Sunkur 
Sahoy v. Hridoy Narain (2) and Adhu 
•rani Narain Kumari v. Badhu Moha- 
pairao (3). Now it is quite clear that 
iihe intention of the Code is that every 
suit is to include the whole of the claim 
-arising out of the particular cause of ac- 
'tion and the substantial question which 
^ne has to determine in a case like the 
present is whether it can be said that 
-the fact that the rent in the present case 
was payable monthly is to be taken as 
showing that the plaintiff would have a 
-separate cause of action in respect of 
claim for each month’s rent and whether 
assuming six months* rent to be due in 
arrears he could file six separate ifuits 
each suit covering the rent for one 
month. 1 think it is quite clear on a 
consideration of this position that the 
cause of action in the present case re- 
mains the same in respect of each of the 
•monthly rentals. There is no separate 
agreement as regards each month’s rent. 
The relationship between landlord and 
tenant which is what constitutes the 
right or liability had its origin in the 
t>eginning of the tenancy. A suggestion 
was made that the evidence in Suit 
No. 8471 Was not the same as in Suit 
No: 3470 in so far that in 3471 a ques« 
tion was raised as to whether in respect 
of the rent for certain months a cheque 
eent" by the defendant purporting to 
cover the rent for a particular month 
<although ill fact a larger amount was 
dne) had been accepted or ought to be 
regarded as having been accepted as 
payment ip full of the rent of that par- 
ticular month, and inasmuch as that evi- 
i^enoe was required to be given in Suit 
No. 8471, it - was said that that was a 
matter differentiating it from the other 
eult na&ely. Suit No. 8470, in which 
euch*. evidence was not required; 
theritfore that test, which is one tfl^tfae 
iests as to whe t her the claim arises out 
'irTlBBl) 6 Oal 791=® 0 L B 297. 
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oti the satne cause of action, was . Adt* to 
bb foqfld in thisu case. The answer; to 
that as such is, I tbiukft^thei t&at parti- 
cular feature qf the ease is irrelevant to 
the origin of the cause of ao^ion. 

The origin of the cause of action le. 
mains the same, whether or not the de- 
fendant raises a partionlar point as 
minimising his liability in respect of any 
one particular month or not. Then it is 
suggested that upon the facts of this 
particular case there should be no inter, 
ferenoe. 0. 2, B. 2, it is said; is for tbe| 
benefit of the defendants and that in 
the present ease the two suits were tried 
together, evidence was received in both 
and the suits were filed together and one 
judgment covered them both. That' in 
in my judgment does not really have 
any bearing on the question of whether 
the cause of action in respect of the two^ 
suits is the same. If the 'cause of action 
is the same then the two suits ought to 
have been comprised in one. If the twol 
suits bad beei;^ comprised in one then the* 
suit would have had to be brought in 
some other Court which had jurisdiction 
to deal with that suit. I agree that the 
effect of what has happened is not that 
both the suits must be dismissed. The 
effect would be that the moment one 
of the suits is decreed the other suit 
must fail, partly upon the assumption 
that if amalgamated with the former 
suit it would be beyond the pecuniary 
jurisdiction of the Bmajpl Cause Court 
and partly upon the footing that the: 
first suit was within the jurisdiction of 
the said Court, and so far as the claim 
of the second suit is concerned the plain- 
tiff must be taken to have abandoned it 
as he is entitled to do in order to bring 
the first suit within, the jurisdiction of 
the Small ^Cause Oburt. The principle! 
that the Court should not interfere in 
revision in a case where substantial 
justice has been done cannot apply to a 
case like the present. Here the simple 
substantial question is whether or not 
these two claims arise out of the same; 
came of action. It. they do then the 
result must B.eoessarily follow. 

In this vibw of the ’ matter the mie 
must be made absolute, the decree of 
the lovfht Oonrt must be act. aside and 
the suit dismissed, fee is as- 

seioed at one gold mohur. 

K.s. Sule mad^ absolute. 
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of 26 .gbood by and watched tbf rape,* 
and further she held the girlV 
and gagged her while this was going on. 
Afterwards she asked the girl to come 
with her tpa tank to get her cloth washed 
and said that when she ‘ came back g^e 
would give her some churJe^ The ap- 
pellant's wife then took her to a tank • 
but left her there. RajUkshroi instead 
of coming back to the appeUant’s 
house went home. She was. bleeding, 
and the blood was trickling down her 
legs. Her mother observed this and 
called the girl'g father. When he 
came and asked her what, she had been 
doing, she made a complaint saying that 
the appellant had raped her. and gave 
the particulars to which 1 have referred. 
On medical examination it was found 
that there was a tear in her vagina, and 
some congestion around her private 
parts. The evidence goes to show that 
she was under 14 years of age. There- 
fore no question of consent arises in 
this case, but she was developed far be^ 
yond her age. The orifice ::Was much 
larger than usual, and the doctor said 
that this indicated that she had had in- 
tercourse prior to the present occasion. 
Further he said that the : evidence 
showed that she could not have been 
raped, and that the connexion must have 
been with her consent. 

There are a number of improbabilities 
in the girl's story. The Ooujt called 
two witnesses, whom the prosecution 
said had been won over by the defence, 
but as the Judge observes there was no 
evidence of this. They said that no 
marriage had been held on that day in ' 
Panchu's house, aud that such a mar. 
riage was impossible according to the 
Hindu cilendar. With regard to the 
times stated by the girl for her obming 
in and going out she says that she left 
her home at 8; her raotherlsays that she 
left at 12 o’ clock mid-day and returned 
at 4 o' clock. If this be true no ex- 
planation has been given for her absence 
for over four hours. She had laever. 
spoken to the appellant's wife befors/ 
though she knew her by her sight. It 
seems unlikely therefore that the woman 
would ask her to pluck out* her grey 
hairs, and still more unlikely that the 
girVWould have gone to her house.' The 
girl did not scream when the attack of 
which she complained was being made 
upon her. Apparently she did nothing. 
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LORT-WlIililAMS AND . HENDErW, JJ. 
Surendra Nath ^Appellant. 

• V- , 

^ Opposite Party. 

"Criminal Admitted Appeal No* 668 of 
1933, Decided ou 28th August 1933. 

Criminal P. C. (1898), S. 298 ^Statement 
of complainant that ahe haa been raped — 
Jury ahonld he warned, aa a matter of 
practice, that complainant’s evidence should 
not be accepted unless corroborated . by in- 
dependent evidence— Penal Code (1860), 
S. 375. 

In cases of rape, the Judge should, as a matter 
of practice, warn the jury not to accept the evi- 
dence of the girl unles.s they find that it is cor- 
roborated by some independent witness in some 
material particular implicating the .accused. But 
be ought to toll them that if, in^piteof his warn- 
ing, they come to the conclusion that they be- 
lieve the girl, and think the accused guilty, 
then they have the riglil to convict him on her 
uncorroborated evidence. The Judge should also 
warn the jury if -there is any evidence affecting 
the ch.ar.ictcr of the complainant, because before 
a jury are jnstiiied iu accepting the testimony 
of the complainant, they must be satisfied that 
she is a \vitnes.s of truth, .and \l they find that 
she is a person of had or loo^ character, obvi- 
ously they will bo reluctant to accept her 
evidence: R. V. Thomn/i Jamcft Jonea 10 

Cr. Jpp. R 40; R. v. BafikermlU^ (191G) K. B. 
058, Ref. IP 884 C 0 P 83d 0 1] 

K. N. Chaudhuri and Nalini Kumar 
Mukerji—lov Appellant, 

Khundkar and Nirmal Chandar Oas 
Gupta — for the Grown. 

Lort~[Villiam!i, J . — ^In this case the 
appellant was charged with rape under 
S.37G, I. r. G.ti and tried by the Sessions 
Judge of Burdwau and a jury who found 
him guilty by a unanimous verdict, and 
he was seutencad to five years' rigorous 
imprisonment. The case for the prosecu- 
tion was that the girl Rajlakahmi Debi 
livec\ with her parents at Kaina. On 
10th Jaistba it is alleged that she went 
out to the house of cue Panehu Moira to 
a wedding of Panchu's daughter. On 
the way she met the appellant's wife, 
who asked her if she would pluck out 
the grey hairs from her head. She said 
that she would, and asked her to sit 
* down by the roadside. But the appel- 
lant's wife asked her to go to her house 
to do it, so she went there. While thjsre 
the appellant came in, and aocording 
to her story she was made to lie down 
on the bed. when the appellant's wife 
produced a .. pot containing oil, which 
the appellant applied to the girl's 
private parts and to his own, and then 
raped her. His wife, who was a woman 
1983 C/105 & 106 
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while the appellaot’s wife waa going for 
the oil, or while the oil was being ap- 
plied to her private parts and to those 
of the appellant. The appellant and 
his wife occupied two rooms in this hut. 
a^jad according to the girl the outside 
door, and the inner doors were open 
' during the tinse when the rape was 
taking place. Further she said that 
two women were in the second room, of 
which the door was open. That is what 
she said before the Magistrate. Before 
the Sessions Court she said that they 
were not there at the time but that she 
knew that they lived there, and she 
described their relationship to the ap- 
pellant. This seems to show that she 
knew much more about the people in 
this house than she pretended. The 
fact alleged, that the wife helped in this 
disgusting business seems very unlikely, 
not only because she was the appellant’s 
wife, but because of her age. The only 
possible suggestion for such conduct 
would be the superstition that a man 
can get rid of bis venereal disease if be 
has connexion with a virgin. In such 
oases, as I understand, a wife in this 
country may assist her husband, but 
far from there being any evidence that 
the appellant bad venereal disease, he 
was examined by the doctor who said 
that be had none, nor was there any 
trace that he had had it previously. 
The but; iu questioa was surrounded by 
other huts and shops. It was opposite 
Panohu's hc&se and was within 100 
yards of the girl’s home. The accused’s 
cloth was. examined ard no blood was 
found upon it. He was examined by 
the doctor and there was no injury 
found on his penis. There were no oil 
marks on the cloth of the girl or that of 
the acquaod nor was any oil found in the 
hut. The girl sail that when she went 
to the tank she was not weeping, nor 
did she speak to any one, although there 
' were shops on both sides of the toad 
) leading to the tank. 

The medical evidence showed that 
le was *not a virgin at the time when 
she said that the rape was committed. 
There were remains of a hymen, and the 
doctor safd that her condition indicated, 
that she most have lost her virginity at 
least three months before, and that 'she 
had bad frequent intercourse since. 
There were no outside injtiTies, eit^r 
oD the orifice or on the vulva. Aocord- 
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ing to, the doctor he would expect to 
find such marks in a case of rape. This 
indicates clearly that the girl consented 
to whatever was done, though this was 
not material to the present charge. Evi- 
denoe was also given to show that tfie 
girl was intimate with a prostitute 
named Sasi, who was connected in some 
way with the appellant, and that she 
had been to her bouse in the evening. 
Two witnesses spoke to this. 

Id view of these facts, it is clear that 
the utmost care must be taken by the 
Judge and the jury before they convict 
the accused. This sort of complaint 
is very common. The girl cornea 
home bleeding and the blood is noticed 
by her mother or her parents. They 
ask for an explanation, and she 
has to give one on the spur of the 
moment. She is unwilling to admit that 
she has bad intercourse with anybody so 
suggests that she has been raped. In the 
urgency of the moment there is no telling 
.whom she will accuse of the attack 
which she alleges has been'made u pon her. 

In such cases therefore it has been thej 
practice for many years, for the Judge 
to warn the jury not to accept the evi 
dence of the girl unless they find that it 
is corroborated in some material parti- 
cular implicating the accused. But he 
ought to tell them that if, iuspite of his; 
warning, they come to the conclusion 
that they believe the girl, and think the 
accused guilty, then they have the light 
to convict him on her uncorroborated 
evidence. In this case there was no! 
corroborative evidence. A witness saw* 
the girl going with the appellant’s wife 
into hiB house. But this did not im- 
plicate the appellant. There was , no 
evidence that he was there. The blood 
found upon her cloth, and the complaint 
which she made, are not corroborative 
evidence such as is required by the rule. 
Firstly because it does not implicate the 
accused, and secondly because, upon this 
point, the girl cannot be allowed to cor- 
roborate herself. The corroborative evi. 
dence must be that of an independent 
witness. I have examined the learned 
Judge's obar,ge carefully, and I oaunot 
find a word of warning upon these points 
nor any direction that they bnght not to 
convict without some corroborative evi- 
dence. In fact, he never used the word 
corroboration throughout the whole of 
his charge. Moreover the evidence about 
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Sashi was most importanti becsaoBe it 
affected the character of the ootnplain* 
aot, bat the Judge has not eveo men. 
tioaed it. In cases such as this, before 
4 jury are justihed in accepting tbetesti- 
.nony of the complainant they o&nst be 
satisfied that she is a ^vitnesa of truth, 
ind if they find that she is a i person of 
riad or loosd character obviously th.ey 
vvill be reluctant to accept her evidence. 

When I drew attention to these omis- 
sions from the Judge's charge, Mr. 
Khondkar said that the law does not re- 
quire corroboration in rape, or that any 
such warning should be given to the 
jury. I confess that it is somewhat dis- 
concerting to be so informed by tbe 
Deputy Legal Remembrancer about a 
rule which is so well recognized, and 
which has been a rule of practice fami- 
liar to me during the whole course of my 
professional life. There cannot be any 
doubt that recognized practice requires 
that such a warning should be given. The 
rule is stated categorically in Russell on 
Crimes. Ed a. 8, at p. 2138, thus : 

In the case of rape, corroboration is required 
in fact, but not as a matter of lav. In arcbi- 
bold's i riiuinal Pleaditigs, 2Hth Kdo«, alp 1047, 
the rulo is stdteil thus : Corroboration of tbe 
story of ilio prose JUtrix is no essential, but it is 
the pructii.6 to warn tbe jury against the danger 
of acting upon her uncorroborated tosiitnony. 
pa'ticularly where the issue is consent or no 
consent." 

In 11. V. Thomas James Jones (l) 
which was a case of indecent assault, 
the learned Lord Chief Justice said: 

" The proper direction in such a case is that 
it is not safe to convict upon the uncorroborated 
te stimony of the prosecutrix, but that tbe jury, 
if they are satistied of iho truth of her evidence 
may, after paying attention to that warning, 
nevertheless convict." 

The kind of corroboration required is 
described in Archibold, the same edition 
at p. 473 as follows, when dealing with 
the evidence of accomplices: 

" Tbe kind of corroboration requir'd is not 
confirmation by indei.endent evidence of every* 
thing the accomplice relates, as his evidence 
Vrould be unnecessary if that were so. What is 
required is some independent testimony which 
afiects the acoui^ed by tending to connect him 
with the crime, that is, evidence, direct or cir- 
cumstantial, which implicates the accused, 
which confirms in some material 'partichlar not 
only the evidence given by the acoompllbe that 
tbe crime has been committed, but also the evif 
dence that the accused committed it." . 22, v, 

U'kHk ervilU < 2 ). .. 

~i. (192A) .9 Cr. App. Rep. 40 at p. 41. 

2. (1916) 2KB 66S==86 L J K B 28=116 L T 

463=80 J P 446=60 S J 696. 


It is olear therefore from tbe faotfl 
which I have stated that there was do 
such proper direction in this case. The 
learned Judge failed to direct tbe jury 
on material points, therefore the oonvio: 
tion and sentence must be intt aside and 
the appellant acquitted. Id view of tbe 
improbabilit es of the ease and ae there 
is no corroborative evidence, it does not 
appear to be necessary to send this case 
back for retrial. 

Henderson, J. — Mr, Kbondkar argued 
that inasmuch as in the present case the 
que-tion of consent is immaterial the 
failure of the learned Jndge to warn the 
jury was of little practical importance. 
But, in my judgment, that does not re- 
ally affect the matter. The fact remains 
that the case made by tbe girl wag 
that so far from her consenting it wag 
a forcible rape. The medical evidence 
makes it quite olear that this was un- 
true. The other parts of her story which 
were capable of being, tested aliunde 
were also found to be untrue. It is 
therefore obvious that it woutd' be very 
dangerous to convict tbe accused bn the 
uncorroborated evidence of a witness 
whose evidence, so far as it could be 
tested, has been proved to be false, 

K.S. Conviotion set aside. 
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LoRT. Williams, BARTLErAND 
Henderson, JJ. 

Kali Gharan Haidar-- — Ap- 
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V. 

Emperor — Opposite Party. 

Death Reference No 18 and Criminal 
Appeal No. 569 of 1933, Decided on 25tb 
August 1933, from order of Addl. Seas. 
Judge, Malda. 

Criminal TrUI^—Diicutsien M to whelher 
a retracted confeMion was voluntary or not 
— It » desirable that jury are out of Court 
and accutod examined in their absence eS to 
whet took piece between police and accused, i 

Where there is a di^cuaiion as to wfaetheiv 
a rotraoted oonfession made by the accused, a 
prisoner la anpbher case, as a result of an inter- 
view between himself and the C. 1. O.'ofil^ier in 
tbe jail ie vplhuiary or not, it is desirable that 
jury are ent of Court, as it is for the Hodge to 
deddo this questloa. And the Judge should do 
80 after examining the accused in the absence 
of jonr and ascertaining from him what it was 
that he stated and what the police Inspector • 
said and promised. [P 887 0 1; P 889 0 9] 
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Monindra Nath Mukerji — for Appel* 
lant. 

D, AT. Bhattaoharji — for the Crown. 

Lort-Williams, J. — The appellant 
Kali Charan Haidar was tried with one 
Afazuddin Sheikh by the Additional 
Sessions Judge at Malda and a jury of 
' nine, oharged with an offence under 
S. 39G, I. P. 0. The jury found the ap- 
pellant “guilty" unanimously. By a 
majority they found Afazuddin “not 
guilty." Thereupon the Judge acquit- 
ted Afazuddin, aocepting the verdict of 
the jury and sentenced the appellant to 
death, saying that he had admitted 
several previous oonvictions in dacoity 
cases, that he was a hardened criminal, 
obviously dangerous, that he should he 
removed from further possibility of 
harming society and that he had with-, 
drawn from his confessional statement 
which might have been regarded<as a sign 
of grace. The appellant had no pleader to 
defend him and, therefore he was defen- 
ded by a pleader appointed by Govern- 
ment, 

The facts cut of which this case arose 
arO'Shortly as follows: On 2nd April 
1932, there was a dacoity in the house 
of a man named Kristo Mandal. He and 
his BOD were away at the time. But a 
number of women belonging to bis 
household were sleeping there. None of 
the dacoits were recognizable, because 
they had smeared their faces with chalk. 
There is no doubt whatever about the 
dacoity having been committed. The 
dacoits beat the inmates of the house, 
dug up the floor and broke into all the 
rooms. While the dacoity was going on, 
the villagers were roused and the house 
was surrounded by the ohoukidar and a 
servant Nimai who called for assistance. 
When the. dacoits saw this, they fired a 
gun from inside the house wounding 
some of the people outside. • Then they 
came out of the house and escaped. The 
choukidar threw a spear at thefii and 
struck on% man. Eulu who had been 
ssleeping^ on the verandah of the house 
ivith Nimai threatened to attack them. 
They fired a gun and he fell down dead. 
Suren afso fell down dead, ^he man 
whom the choukidar had injured with 
a spear died of his wounds; but the 
dacoits picked him up and escaped. The 
choukidar went into the house and found 
that Kbiroda had been injnred and that 
a' dacoity had been committ-d. 'In* 


formation was lodged at the thaoa and 
the Sub-Inspector took np the investiga- 
tion. Daring the investigation be found 
a head which had been out off from the 
dead body of the dacoit who had been 
speared by the ohowkidar. .Owing lo 
toe fact that none of the dacoits bad 
been recognized, the investigation wont 
on for several months without success. 
It is clear that the investigation would 
never have been successful, had it not 
been that the present appellant made a 
long confession inwhich be admitted a 
series of crimes and implicated a large 
number of persons, incluling himself. 
One of the women said that the dacoits 
took a pair of makri, a pair of patchuri, 
two pairs of ruli and other things. Sub- 
sequently, some of these articles were 
recovered as f shall explain hereafter, 
gnd were identified by the women of the 
house. 

An old woman named Harimaui was 
examined who said that the appellant 
stayed with her before the dacoity for 
three days and after the dacoity he and 
Afazuddin again stayed with her for 
three days and that the appellant hid 
some churis in the floor of her room. 
She said that they were in the floor of 
her southern hut, but, in fact, they w^ere 
recovered from the northern hut. She 
says that she beard about the dacoity 
in Kristo Mandal's house at that 
time. Subsequently, the Sub Inspector 
seBTched her house and, according to her 
evidence, the appellant, who was still 
there, escaped at the time. It is said 
that she knew the appellant some years 
before whan he had been her neighbour 
at a place called Hariput. At a later 
date the appellant was taken to her 
house and there in the presence of the 
search witnesses he produced a makri 
from the thatch. It is clear therefore 
that this conviction must depend sub- 
stantially on the question whether the 
appellant's confession can be relied 
upon. The evidence of the beggar 
woman, Harlmani, admitting, as she 
does that some of the stolen property 
was given to her by the appellant, 
cannot be oensidered satisfactory and 
the evidence with regard to the dis- 
covery of the makri in the thatch is 
suspicious. It is true that the rest of 
the goods were found in the hut, and it 
seems ourious that this piece of orna- 
ment should have been hidden in the 
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thatch of the house. There ijs so^e 
reason to think that as the makri was 
an article which the woman of the house 
seemed to remember very clearly, some- 
body thought it necessary that the 
nfhkri' should he produced in order to 
strengthen the evidence for the prosecu- 
jtion. The confession was retracted and 
was apparently challenged hy the pleader 
:who appeartd for the appellant at the 
'trial. Thereupon the learned Judge dis- 
missed the jury for the day and heard 
the arguments in their absence. This 
[was the proper procedure. Where it is 
jccmvenient for the jury to be out of 
Court while there is such a discussion, 
jit is always desirable. 

It is for the Judge to decide whether 
a confession was voluntary or not. The 
examination and cross-examination of 
the Magistrate does not seem to have 
been very thorough. The Magistrate 
described how he warned the accused 
*'in the usual way," and was satisfied 
that the confession was voluntary. In 
cross-examination, he said that the ac- 
cused was produced from jail by a con- 
stable, that be did not give the appel- 
lant any particular time to reflect nor 
did he ask him whether ho had any con- 
versation with any other police oilicer, 
except the constable who produced him. 
He did not specifically caution the ap- 
pellant that bo need not fear the police. 
He told him that there was no need to 
confess and that he needt not be afraid. 
The fact that this inquiry was so un- 
satisfactory is explained by the prosecu- 
tion by saying that at the time the facts 
whiob have since been recorded by the 
appellant in his petition of appeal were 
not kpown to the prosecution nor had 
any suggestion of the kind been made to 
them. Nevertheless, it seems to me 
extraordinary, when once the voluntary 
character of the confession bad been 
challenged by the defence that the Judge 
did not make a much more thorough in- 
quiry to see whether, in fact, the con- 
'fession was voluntary. .This confession 
had been taken at extraordinary length 
throughout a considerable numberof days. 
It described in the greatest possible 
detail a whole series of crimes which 
had been committed, and it was obvious 
that he was implicated in each one of , 
them. I should have thought, it would 
have struck the Judge at once, from bis 
ordinary knowledge of human nature, 


that it was most likely that such a Con* 
fession bad been . induced by some pro- 
mise or hope held but or threat made 
to the appellant. 

It is just the sort of confession that 
one would expect to be mad e^ where the 
police promised the appelbnt that if he 
assisted them in clearing upa'number* 
of pending inquiries, and if' he impli- 
cated the suspeots in such a way as to 
assist the police to bring them to con- 
viotion, he himself would be treated as 
an approver and would, after giving his 
evidence, be released; and would escape 
from the consequences of the crimes 
which he had admitted. Yet neither 
the Magistrate, when be recorded the , 
confession, nor the Judge at the trial, 
made any attempt to clear this matter 
up. I should have thought that it would 
have been desirable to oall the police 
officers who had been in contact with the 
appellant during the time when the in- 
quiry before the Magistrate was taking 
place and up to the time of the trial. 
The result was that the Judge admitted 
the confession in evidence holding, as be 
did, that it was made voluntarily, that 
is to say, he was satisfied that , no 
such promise had been made to the ac- 
cused. Nor that he had been threat- 
ened, for instance, by telling him that 
his accomplices had already confessed, 
and that if he ooi^fessed, he would be 
treated as leniently as those who had 
admitted their guilt. These pointsseem 
to me to beobviousas points which ought 
to have been thoroughly investigated 
before the Judge decided to admit this . 
confession. The result was that when 
the accused was examined during the 
trial, he said that he bad been seized and 
produced before the Haroga Babu by three 
men Samiruddin, Yanus Miah and Asir 
Sheikh. He also said: 

"A ?epoy beat me and sent me up. 1 was 
taken to tbe D. 0. and asked to make a con- I 
fession. Afterwards the C. I, D. Inspector came t 
to the jail and said that I would be released and / 
rewarded if 1 would name liacimanl and Afais- \ 
uddin." ■ ^ / 

He tutored the appellant to 'mentio/ 
tbe names of many per8on8,but be denied 
that be had any knowledge of the dacoity 
which was the subject- matter of the 
present case. He has submitted p. very 
long petition of appeal to this Court in 
which he describes certain matters of 
busbess Connected with his family, and 
says that, owing to the constant harass- 
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‘ment of the' police, be was unable to stay 
in his native village. Finally, he found 
it absolutely necessary to come back, and 
on bis arrival be found that his house 
had been pulled down and his father, 
his SOD and his mother were missing, 
l^efore be could go to the police to make 
a complaint about this, he was seized by 
his co-villagers Somaddi Molla, Ajij 
Sheikh and Enpus Meah, his hands were 
tied behind him and he was marched 
off to the thana where he was handed 
over to Aswini Babu Daroga. Aswini 
Bahu and a C. T. D. Officer Sudhir Babu 
pressed his arms and legs, struck him on 
the bead with a ruler and said: 

''Tell us, you fellow, at what places you com- 
mitted thefts and dacoities." 

The next day, be was produced before 
the Subdivisional Officer at Malda and 
complained that he had been assaulted 
by the Daroga Babu and the G. I. D. 
Officer. Thereupon the Subdivision! 
Officer sent him for examination to the 
jail doctor. We adjourned this case in 
order that the Grown might have an 
opportunity of investigating the charges 
made in this petition of appeal and some 
imformation has now been obtained. It 
appears that some of the statements of 
the appellant are accurate, and that it 
was found on examination that he had 
a number of injuries on his body which 
confirmed his statement. After a few 
days he was produced again before the 
Subdi visional Officer, and for failing to 
report himself as a C. T. Act member, 
he was sentenced to a year's imprison- 
ment and sent to jail. A fewdays after, 
wards, the 0. I. D. Inspector came to 
the jail and had the appellant called 
before him into the office room. The 
Inspector said: 

“Kali, you should give the names of the 
persons I ask you to give, aud the names of the 
places where the thefts and dacoities were com- 
mitted. If you don't do as we tell yon, we will 
give you more thrashing than we have done al- 
ready. We will have all the tin sheet! of Tour 
houfies sold by auction." (This was the property 
^ to which tbi appellant referred in the beginning 
N. of hie petition.) **li you won’t listen to me. I 

1 do you a great mischief. If you will listen 
So me, 1 will have your tin sheets returned and 
1 will engage men and have all the bouses of 
your bari l^atored to their former condition. 1 
will have a sum granted to you as a reward 
from Government and your name will be re 
moved from the list of G. T. Act offenders. 1 
will also get the sentence of 15 mouths* impri- ' 
Boument passed on you sot aside: I* will procure 
your release in all these cases and I will cite 
you as a Government witness, 1 will treat ' you 


t6 Rassgollas, Bitis and Sandssh on the days of 
hdaring.^’ 

Thereupon, the petitioner asked him 
who he was an^ he said that he wgis a 
0. 1. D. Officer from Calcutta. He asked 
the appellant to reflect over the matter 
and added that he would come over 
again in two or three days. He came 
again and the appellant said that ho had 
reflected over the matter, but that no- 
body would trust the police, and ashed 
him how was he to trust him. The 
officer then said that he was a 
Hindu and that if he liked, the appel- 
lant could administer an oath to hi«m. 
Thereupon he took an oath before the 
petitioner and the latter trusted him and 
asked him whose names be was to men- 
tion. Then the appellant goes on to 
describe how various names were sug- 
gested to him and how be was tutored 
to mention the names of the places where 
the dacoities were committed. At the 
end, the G. I. D. Officer instructed the 
appellant to make an application to the 
District Magistrate offeiing to secure the 
arrest of the dacoits. The Inspector 
then went away and the appellant drew 
up an application to the District Magis- 
trate. He was produced in Court two 
days afterwards. The Inspector then 
told him what be was to say and that 
if he mentioned the police, it would do 
him no good, nor would the police be able 
to make him an approver. Subsequently, 
he was taken tp the police every day 
and produced before the Magistrate and 
and treated to sandesbes and biris and 
afterwards taken to jail. 

After a few days, he asked the C. 1. D. 
Inspector about his property. He was 
reassure^ by the police and after^ that 
he was told at night that there was a 
pair of mskris secreted in a quantity of 
straw inside the west bhiti ghar in the 
bari of Harimoni, and the Inspector 
would take him there and show him by 
signs whereupon be was to discover them 
and that he ivas to find in a similar way 
some articles h^idden in an adjoining' 
jungle. , Afterwards he was kept in the 
thana (or three days and sent up. After 
he had beep in jail for a few days the 
Inspector had his son and brother brought 
to the district headquarters at the 
expense of the Inspector and on their 
arrival the police made an application 
to the District Magistrate for the return 
of the tin sheets. Later on, the 0. 1, D. 
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Inapeolior oame'and told hi,m ho^ he h^d 
his elder brother and son brought there 
aud a petition drawn up and* aa a result, 
. the Magistrate had ordered a return of 
^ the sheets, and he promised to bring the 
efder brother to the jail in order to prove 
his bona tides. A couple of days after, 
wards, ha came to the jail with the elder 
brother who confirmed what the Inspec- 
tor had done with regard to his property. 
There liter the Inspector told him that 
certain oases were ready and the hear- 
ing had been fixed and that the appel. 
lant was not to worry and that the 
pblice would do him no harm but good. 
On b^ing brought to Court, he was again 
treated to sandeahes and biris. These 
were the two cases from Fukhuria and 
Haripur. On the last day, the Inspector 
told him that he would have to give 
evidence before the Court. Afa^uddin 
and Chota Faquir were on their trial in 
that case and they complained to tHe 
Court that the C. 1. D. Inspector had 
been treating the appellant to sandeshes 
and biris and tutoring him to name them 
and that if the Court would order a 
search, biris would be (bund on him. 
Thereupon, the Magistrate asked him to 
produce the biris, as otherwise he would 
be searched. 

The appellant admitted that he had 
the biris ou him. The Magistrate asked 
the petitioner where he got these from 
and he told him that the C. I. D. In- 
spector had given them to him. In the 
end he was put on trial himself, instead 
of being called as a witness. Now, it is 
quite true that this petition is not eyi- 
dence. Nevertheless, we must take it 
into oonsideration just as much as it is 
neceosary to take into consideration the 
written statement of the accused which 
also is not evidence. The fact that the 
police ware in a position to make the 
suggestions which are recorded in this 
petition is now admitted by the Crown, 
because Mr. Bhattacbarya has, in the 
. meantime, ascertained that the appel- 
lant was arrested on 3rd November as 
stated, by his oo.villagers, that be was 
examined on 6th November when the.in- 
juries were found on him and that he 
was sentenced on 10th November under 
the 0. T. Act, also that on 26t.h and 
27th November the C. I. D. Inspector 
interviewed him in the jail for the pur- 
pose of asoertaining facts to be used in 
this trial. All that we know about what 


took place -between the Inspector 
the appellant is what is recorded in this 
petition. It )Qsay be untrue; but if the 
learned Judge had made a proper inquiry 
before he admitted this coofessiou in 
evidence, the polioe would have had an 
opportuuity of stating what, in fact, took 
place in the jail. 

At the end of the confession, the 
appellant stated that the reasoiiS for 
his confession were that he bad com- 
mitted so many crimes and would pro. 
bably be either hanged or transported 
for what he had done in this dacoity and 
that, feeling disgusted with hts.past liCei 
he desired to make this confession. All 
that I can say is, that my experience of 
life which, I must admit, is not a very 
long one so far as this country is con- 
cerned, leads me to disbelieve the sugges- 
tion that a confession of this kind is ever 
made for the reasons elicited by the 
Magistrate. I can understand a simple 
admission of guilt, free from a detailed 
description of events and mattersof that 
kind; this is quite usual when an accused 
person feels that the game is up. But 
a confession of this kind with this amount 
of detail and covering so many crimes 
loads me to think that it is much more 
likely that it was made in response to a 
promise by the police, that if be helped 
them in this way, be would escape the 
consequences of what he had done. It 
has been suggested by Mr. Bhattacbarya 
that we ought to send this case hack for 
a new trial, in order that all these mat- 
ters may be re-investigated. If we have 
to keep on sending oases back for retrial, 
owing to the fact that at the trial they 
have not been properly handled, and 
the Crown have not elicited the facts 
which are necessary for the purpose of 
proving their case, we shall repeatedly 
have to send matters back for these 
reasons. 

In a matter of this kind, a prisoner in 
this country is in the unfortunate posi- 
tion of not being able to give evidence 
himself and obviously there will be 
other witness of what takes place bet- 
ween him and the polioe in the jail. 
The proper course in this casp, in my 
opinion, was for the Judge to examine! 
the accused on these points in the ab- 
sence of the jury and to ascertain from 
him, without cross-examining him, what 
it was that he stated and what the In-* 
speotor said and promised. Thereupon,, 
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'che police could have been furtberezam- 
iued on those points. 1 do not think it 
desirable in the circumstances of this 
case that it should be sent back for re- 
trial. I do not say that 1 am satisBed 
t^At this was not a voluntary confession, 
because there is not sufTioient evidence 
to enable me to hold that; but I do say 
that the circumstances are so suspicious 
that I am inclined to believe that the 
confession was obtained in the way which 
1 have already indicated. It is obvious 
therefore that as the case rests almost 
entirely upon this confession, the con- 
viction cannot be supported. The re- 
sult is that the conviction and sentence 
must be set aside and the appellant 
acquitted. 

Bartley, J. — I agree with the order 
setting aside the conviction and senteno^i 
in this* case. 1 am not however pre- 
pared to bold on the legal evidence before 
us that the confession was inadmissible 
on the ground that it was due to an in- 
ducement, threat or promise proceeding 
from a person in authority and having 
reference to the charge. I base my deci- 
sion on two considerations, first that 
the confession was a retracted confes- 
sion; and secondly, that the extraneous 
evidence adduced by the prosecution in 
support of that confessiou is not, to my 
mind, of sufficient cogency to warrant 
any conviction being based on the con- 
fession itself. I think the position is 
that in the present state of the evidence, 
the accused is entitled to the benefit of 
the doubt. 

Henderson, /. — I agree and have no 
hesitation in coming to the conclusion 
that this confession was obtained by 
means of an indooement. That is the 
explanation which the appellant has 
given in his petition of appeal, and in 
my judgment it is the only explanation 
which fits in with the facts which have 
now been elicited. The question wbe- 
^ ther this confession is voluntary or not 
/ was raisfid at the trial; but the prosecu- 

N tioo'did not put all the facts before the 
Ijoarned ffudge. Before one can say whe- 
ther such a confession is voluntary, one 
wants ta kno^ all the oircumstances in 
which it' was made and the oiroumstan- 
oes under which the accused was arres- 
ted. The prosecution did. not attempt 
to put these facts before the learned 
Judge, but merely examined the Magis- 
trate who had recorded the confession. 


At\ any rate, there was one fact whjob 
should £ave aroused the euspioion of the- 
Magistrate. The appellant was not pro- 
duced by the police. So far as we have- 
been able to ascertain , he was not charged 
with this offence. He was a convidt 
undergoing a sentence of imprisonment 
in connexion with another matter. In 
these circumstances, he made a petition 
to the District Magistrate expressing a 
desire to make a confession of various 
otTences. if the Magistrate had then in- 
vestigated into the matter, ho would 
immediately have discovered that thia 
petition was shortly preceded by an ifi- 
terview in the jail between the a.ppel- 
lant and a C. I. D. Inspector. My bus- 
picion is always aroused when the pro- 
secution comes into Court with a case 
that as the result of an interview bet- 
''ween a detective and a professional 
criminal, the latter is moved to re- 
pentance. 

The explanation given at the time 
when the confession of the appellant 
was recorded was that he had become 
repentant. Had that been so, there is 
no reason why he should not have con- 
fessed before. The plain fact of the mat- 
ter is that this desire to confess followed 
upon the interview with a police officer. 
I have no doubt whatever that, apart 
from that interview, this confession 
would never have been made. I also 
agree with my learned brother Lort- 
Williams that the evidence upon which 
the prosecution relied to corroborate this 
confession is highly suspicious. The ap. 
pellant never said in his confession that 
he had kept the makri concealed in the 
thatch of the woman's house. There is 
nothing to explain what made the police 
think that it was there or why they 
should think that the appellant would 
be anxious to produce it himself. If they 
had really reasons for supposing that 
the makri was where it was found, they 
could have seized it themselves and there- 
was no real reason for asking that aeon-, 
vict undergoing a sentence of imprison- 
ment should be made over to their cus- 
tody. I accordingly agree with the order 
which my learned brother proposes to 
make. 

K.S. Conviction set aside. 
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A. I. R. 1933 Calcutta ^41 / 

PEABEbN, J. 

On difference between 
0.«0. Ghosb. Ag. 0. J. and Mitter, J. 

Pasupati Nath Mukerjee [deceased). In 
tlie goods of. 

Secy, of State and another — Appellants. 

V. 

Parijat Debi and another — Reapon- 
dents. 

Appeal No. 15 of 1932, Decided on 
21fcli April 1933. 

(a) Succefsion Act (1925), 5f. 104 and 302 
— Probate granted to executor — SimuUanc- 
o|it agreement recorded betvreen benefici- 
aries to have property disposed by executor 
not in complete accordance with terms of 
■will — Even though executor agrees to distri- 
bute according to terms of agreement, he 
holds property as executor and not as trus- 
tee —And heir of residuary legatee who has 
not received share can invoke S. 104 and get 
relief by application and not necessarily by 
suit. 

Per G. C. Ghauf, Afj. C. J. and rc'ir^on, J. 
(Mitfcr.J., Dissenting.) — Simiiltane.'iusly with 
the grant of Prooate to the Administrator-Gene- 
ral of Bengal who was .appointod executor under 
will, all the parties beritificially interested in 
the testator's oatalo agreed that the same should 
bo disposed of by the executor • not in cuinplote 
accordance with the terms C'mUinedin the will, 
but in a particular matter desired by them and 
referred to in detail in the sail agreement. The 
Administrator-General of Bengal was therefore 
to distribute, and he undertook to distribute, the 
estate in accordance with the terms of the agree- 
ment annexed to the decree of the Court : 

Held : that the executor held the pro- 
perty as executor and not as trUNtoe and that on 
the death of a residuary legatee, who had not re- 
ceived his share ifnder the agreement, his heir 
can invoke the aid of K. 104 and such relief can 
bo granted on an application under S. 30-2 and 
that ho need not bo relegated to a suit. [P fi48 0 11 

(b) Succession Act (1925), S. 214 — Residu- 
ary legatee has no right to property till costs 
debts, etc,, are paid— Heir of residuary lega- 
tee dying before such payments need not ap- 
ply for succession certificate. 

Per C. 0, Ghose, Ag. C. J. Pearson, J. 
{Mitter, J , Dissenting. )--The residuary legatee 
has DO light to speoific item of property un- 
til the executors have discharged all payments. 
And where the residue has not been ascertained up 
to the time of the death of the residuary legatee, 
it is non-existent and there is no debt ” due 
, to him in tils life- time. Hence when his heir ap- 
plies, he need not obtain a succession certificate 
as there is no debt. IP 843 C 2] 

(c) Will— Special bequest— Doctrine of re- 
lation back is not applicable to bequest of 
residue. 

Par 0. C. Qhoae, Ag, C. /.—In the case of a 
specific bequest, the beneficiary acquires title by 
relation back when tbe executor gives his assent; 
but the doctrine of relation back is not appli- 
cable to the bequest of a residue as tbe residue 
ouly comes into existence when the adminlptra- 
tiou is completed. There is no such thing as an' 


assent to a reBiduary gift, tbe whole objqet of an- 
assent being to complete (he title of the speoific' 
legatee to the particular legacy. When the exe- 
cutor has aesented to the various specific gifts, 
he has a rasidum which is available for the. resi-* 
duary legatees*; Lord. SudeUy v. Atlcrney* 
General, (1897) A C 11 and Barnardo'a Ilcpiee- 
V. Special Income-tax CommiisionerB, (1921)/ 2 
A Cl, Re/. IP 843 C 21 

(d) Succession Act (1925),. S. 214 — 
" Debt " is sum of money payable by reason 
of obligation— Words and phrases. 

A debt is a sum of money which is now payable 
or will become payable in future by reason of a 
present obligation ; Webb v. Sienton, llQ BD 
518 and 86. Cal 936, Bef, [P 851..G H 

(e) Succession Act (1925), S. 214 — It ia 
enough if succession certificate is producedi 
before decree. 

Per Mitter, /.—It is a sufficient complianco: 
with the provisions of S. 214 if the SDccessioi^ 
certificate is produced before decree : 88 Cal 82t 
and 1 / C 254, lief. [P 851 0 2] 

L, P. E. Pugh and Clough — for Ap- 
pellants. 

S. M. Bose and 0. V, C. Chatter jee — 
for Beapondente. 

C. C. Qhose, Ag. C, J , — The facte in- 
volved in this appeal, shortly stated, 
are as follows : Ohe Pasupathi Nath 
Mukerjee, a wealthy Hindu inhabitant 
of Calcutta, died on 9th May 1919 pos- 
seesed of considerable movable and im- 
movable properties and leaving n will 
executed by him on the said 9th May 
1919. The Administrator. General of 
Bengal was appointed executor under 
the will. He applied for Probate of the 
said will to this Court on its Original 
Side and a caveat was entered by tho 
widow of the testator Srimutty Parijat 
Debi. The application for Probate was 
set down to be hoard as a contentious- 
cause aod it was numbered as suit 
No. 13 of 1920. A period of nearly eight 
years was taken to obtain evidence on- 
commission of various witnesses on both 
sides. The suit came on for hearing be- 
fore Costello, J., some time in 1928 and 
after the hearing had gone on for 11 
days, the parties beneficially interested 
in the testator's estate came to a settle- 
ment whereby the caveat was dis- 
charged and probate of the ^id *will 
was granted to the Administrator-Gene- 
ral of Boogal and it was ordered that 
the Bettlement or agreement arrived at 
between the parties, which related to 
the division of the testator's estate in 
manner different from that indicated in 
the will, should be recorded. That ag- 
reement will be found printed at pp. 8- 
to 12 of the paper book in this appeal. 
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Shortly after the date of the decree 
granting probate to the Administrator- 
General of Bengal, Tirtapathi Mukerjee, 
son of the teatetor died, while an infant 
without leaving any issue, but leaving 
his mother the present respondent Sii- 
mutty Parijat Debi as his sole heiress 
'under the Dayabhaga School of Hindu 
law by which he was governed. Under 
the will of the testator, as modified by 
the terms of the said agreement, Tirta- 
pathi Mukerjee was entitled to a ten an- 
anas share of the residuary estate of the 
testator absolutely. He died without 
the said residuary share being madeo er 
to him. The petitioner Srimutty Pari, 
jat Debi thereupon demanded of the Ad- 
ministrator.General of Bengal the deli, 
very to her of the said residuary share. 
The Admiuistrator-General of Bengal 
having failed and neglected to do so, 
ehe applied to this Court on its original 
side some time in August 1980, for an 
order that directions might be given to 
the Administrator General of Bengal, as 
executor under the said will, to make 
over to her that portion of the residu- 
ary estate of the testator to which the 
eaid Tirtapathi Mukerjee was entitled 
to. The application came on before 
'Costello, J., who by his order dated L7th 
March 1931, directed that the Adminis- 
trator General of Bengal should hand 
over, to Srimutty Parijat Debi, Tirta- 
pathi’s share of the residuary estate, 
less a sum sufficient to cover any claim 
which might be made by the Crown upon 
the footing that she ought to have taken 
•out a succession certificate as a condition 
precedent to her right to have the said 
residuary share handed over to her. 

The present appeal is by (l) the Se- 
oretary of State for India in Council and 
'(2) the Ad ministrator.General of Bengal. 
So far as the Administrator General of 
Bengal is concerned, we are informed 
that he has since the date of CoatePo,J.'8 
order made over to Srimutty Parijat 
Debi the share of Tirtapathi in the resi- 
'^nary estate leas a certain sum of money 
which may be required for payment o'f 
^uty on a succession certificate, should 
it be hel<i-that such a certificate is neces- 
eary to enable Srimutty Parijat Debi to 
obtain the said residuary share. So far 
as the Secretory of State for India in 
Council is concerned, Mr. Pngh's con- 
tentioQ is that it ought not to be decided 
on an application under S. 302, Succes- 


einn A(^t, that Srimutty Parijat Debi 
automatically steps into the shoes of her 
deceased son by reason of her relation, 
ship to him aod the operation of tihe 
principle of Hindu law which exempts 
Hindus from the necessity of taking odt 
Letters of Administration in enabling 
them to succeed to the rights of a 
deceased relative. Mr. Pugh's further 
argument is that inasmuch as the said 
re^idua^y share consists largely, if not 
entirely, of Government promissory 
notes and as the obligation in respect 
of the said promissory notes was bet- 
ween Government and the testator's sdn 
Tirtapathi, if the applicant, Srimutty 
Parijat Debi, is to succeed toTirtapa hi'a* 
legal position, she must prove that she 
is entitled to the benefit of t he (debt) 
as between the Government and whoever 
may be for the time being the holder of 
the promissory notes in question. On 
this argument of Mr. Pugh which has 
been advanced befoie us and which was 
also advanced before Costello, J., the 
latter observed as follows : 

“In other words Mr, Fugh says that before this 
lady can get possession of the-e Govornmeiit 
notes, she will have in effect to eNtablinb her right 
to have asKigned to her the debt owing by the 
Government to her deceased son Tirtapaihi. This, 
if 1 may say so, is a very ingenb'UB argument. 
It is possible that there is something in it. I 
am kkbout to say however that without consi- 
dering the matter further, I am not prepared to 
give an opinion on the matter one way or the 
other I thiiih that that is a matter which 
ought to be left open. If the drown still wishes 
to argue that in the circumstances of this parti- 
cular case there is an obligation on the present 
applicant to take out a succession certi^cate 
and to pay the appropriate duty, they ought nob 
to be shutout of so doing." 

For reasons which appear later, I am 
of opiniop that there is no substance in 
Mr. Pugh's contention. In this appeal, 
the main question that has been argued 
on behalf of the appellants is that un- 
less Srimutty Parijat Debi takes out a 
BucceseioD certificate, she i.s not eutitlod 
to the delivery to her of the said resi- 
duary share, and secondly that she can- ^ 
not have an order in her favour by 
means of an application under S 302, 
Succession Act. It will therefore be 
necessary to oonsider and determine 
whether what Srimutb;ir^ Parijat Pebi 
wants is the payment of "debt" within 
the meaning of S. 2 14, Succession Act, 
and if not whether there are any real 
obstacles to her recovering the said resi- 
duary share from the hands of the 
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AdmiDUtra^ionOeDeral of Bengill. U is 
said that if it be held that there was no 
**debt" and that the residue bad not 
been ascertained, then Costello, J., was 
incompetent to make the order he did. 

* Now, before we go into these questions, 
it is necessary to see what exactly was 
the position of the Adminiatrator-Gene- 
ral of Bengal at the time whenSrimptty 
Parijat Debi made her application. By 
the decree of this Court, dated 8th June 
19:^8, probate of the said will was 
granted to the Administrator-General of 
Bengal and the agreement arrived at 
between the parties as regards the divi. 
sion of the testator's estate was ordered 
to be recorded. In other words, simul- 
taneously with the grant of probate to 
the Almiuistrator General of Bengal all 
the parties beneScially interested in the 
testator's estate agreed that the same 
should be disposed of by the executor, 
nob in complete accordance with the 
terms ocntamed in the will, bub in a 
particular manner desired by them and 
referred to in detail in the said "agree- 
ment. The Adrninistrator-Genoral of 
Bengal was therefore to distribute, and 
he undertook to distribute, the estate 
in accordance with the terms of the 
agroemont annexed to the decree of this 
Court. 1 am of opinion that there is no 
substance in Mr. Pugh's contention 
that from and after the date of the 
decree granting Probate to the Admiofs- 
trator-GeneraU of Bengal, he, in the 
evenls which happened, was not hold- 
ing the estate as executor but, by vir- 
tue of the agreement between the par- 
ties, as trustee. The Administrator- 
General' of Bengal, if he was to hold the 
property as trustee, could only do so if 
the procedure indicated in the Adminis- 
crator-Generals Act was followed. That 
obviously was not done and therefore, in 
my opinion, the Adminiptrator-Goneral 
icould not hold the estate as trustee. 
Further it is quite clear, apart from 
, everything else, that the stage when he 
could claim to hold the estate as trus- 
tee had not arrived when Tirtapathi 
died. His sole authority to hold the 
lestate was as executor and he continued 
to do so in that capacity down to the 
date when Srimutty Parijat Debi's apr 
'plication was made to this Court. 

Tirtapathi was entitled to a 10 annas 
ehare in the residuary estate. At^the 
time when he died, the residue bad not 


been asoertsinedi. It was admitted on 
all hands at the bearing before us that 
costs, debts and pecuniary legacies had 
not been paid the residuary legatee 
bad therefore no ‘^property" in any por- 
tion of the testators estate at the tiiP!sof| 
hie death. In other words, the residuary 
legatee, such as Tirtapathi. was, bad nc^ 
right to any specific item of property at 
all; and until the executors had dia 
charged all payments, there was nothing 
which could be regarded as residue;, see 
in this connexion Lo*'d Sudele^ v. Atter^ 
ney^Oeneral (l). In the case of a apsci- 
fio bequest, the beneficiary acquires titlej 
by relation back when the exeoutorj 
gives his assent ; but the doctrine of re-j 
iation back is not applicable to the be- 
quest of a residue as the residue only, 
comes into existence when the adminisJ 
tration is completed. There is no suobl 
thing as an assent to a residuary gift,> 
the whole object of an assent being to, 
complete the title of the speciOc legatee 
to the particular legacy. When the 
executor has assented to the various 
specific gifts, he has a residuum which is 
available for the residuary legatees : Seel 
in this connexion Damardo's Bonnes v. 
Special lncome4ax Commissioners (2). 
It therefore follows that the residue not 
having been ascertained up to the time 
of the death of Tirtapathi, it w^as non- 
existent and there was no 'debt' due to 
Tirtapathi in bis lifetime. If there was 
no "debt" due, no question of obtaining a 
Certificate under S. 214, Succession Act, 
can possibly arise. 

In the events therefore which hap 
pened and the entirety of the estate of 
the testator being in the hands of the, 
Adminstrator-General of Bengal as exe- 
cutor, S. 104, Succession Act, is attracted 
to the present case. The section runs 
as follows : 

** IF a legacy is given in general terms, without 
specifying the time when it is to be paid, the 
legatee has a vested interest ip it from the day 
of the death of the testator, and, if he dies with- 
out having received it, it shsU pass to his rapre- 
sentalives.” ^ 

It makes no difference that the be- 
quest to Tirtapathi under the will had 
been augmented by the agreemeot bet. 
ween the parties. At any rate, the rule 
laid down in S. 104 is applicable to this 
case by analogy* Tirtapathi died with- 

ir{T5577T3"iT; ^ 

a. ( 1931 ) a A O 1=90 L J K B 645=136 L .T 
360=87 TLB 540=06 S J 483. 
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out having received the residuary estate 
and therefore the same passed to bis 
representative. In this case the repre- 
sentative is his heiress under the Hindu 
law and it is not necessary under S. 212, 
Succession Act, for the representative or 
heiress, she being a Hindu, to take out 
*Lotter5 of Administration or any other 
kind of representation, because the re- 
presentative or heiress sufficiently re- 
presented and represents the estate of 
the deceased. Costello, J.*s order means 
nothing more than this that the Adminis- 
trator.General of Bengal should hand 
over the residuary estate referred .to 
above when the administration is com- 
pleted. It is not understood why the 
learned Judge was not competent to 
make this order. 

I now come to the question whether 
Srimutty Farijat Debi can get the relief 
she wants by means of an application. 
All the parties interested were before 
Costello, J., and there is no reason what- 
soever why relief should not be granted 
to Srimutty Farijat Debi on an applica- 
tion such as she made, seeing that no 
intricate questions of fact had to be de- 
termined on evidence of witnesses. Fro- 
cedure after ail is mere machinery; and 
in my opinion Srimutty Farijat Debi 
could get all that she wanted by means 
of an application whether one treats 
the application as coming either under 
S. 302, Succession Act, or under S. 28, 
Administrator. Generals Act. There are no 
compelling reasons to hold that she must 
be driven to a suit. It is all form; but if 
there is no anhstance behind the form. 
Court will not hesitate to grant that 
relief to the applicant to which she ap- 
pears to be entitled. The result there- 
fore is, that in my opinion this appeal 
has no substance and should be dis- 
missed. The Administrator General of 
Bengal will pay his own costs; but so 
far as the Secretary of State for India 
in Council is concerned, the same will 
come out^of the estate. Srimutty Pari- 
jat f)ebi»will pay her own costa, ^s 
however my^learned brother is of a dif- 
ferent opinion, the matter must be re- 
ferred to«a third Judge under Cl. 36, 
Letters Patent. 

Mitter, J , — I regret I am unable to con- 
cur in the judgment of the learned Acting 
C^ief Justice which has jnst been read. I 
regret it all the more as the question 
raised by this appeal is one of oonsi* 


deMible , importance as it affects the 
stamp revenue of Government on the 
one hand and concerns the liability of 
the subject tor pay considerable amount 
of stamp duty to the Grown on the 
other. I have therefore given my moB\« 
anxious consideration to the case and 
I am constrained to arrive at the con- 
clusion that this appeal should be al- 
lowed for reasons to be detailed here- 
after. This is an appeal from an order of 
my learned brother Costello, J., by which 
he directed the Adminiatrator-General 
to hand over to the respondent Sree- 
mati Farijat Devi her son's (Tirthd- 
pati's) share of the residuary estate 
left by Pashupati Mukherjee, husband 
of the respondent, less a sufficient sum 
to cover any claim which may bo made 
by the Grown on the footing that the 
^respondent ought to havo taken out a 
succession certificate as a condition 
precedent to her right to have the funds 
handed over to her. The appeal is pre- 
ferred both by the Secretary of State 
for India in Council and the Admiois- 
trator.General of Bengal who have ap- 
peared through the same counsel. It 
is necessary to state the facts with 
sufficient fulness in order to decide the 
questions of law that fall for determina- 
tion in this appeal. Tho facts are these: 
One Pashupati Mukherjee, who was a 
Hindu resident of the town of Calcutta, 
died on or about 9th May 1919 possessed 
of considerable movable, and immova- 
ble properties situate within and out-- 
side the local limits of the ordinary 
original jurisdiction of this Court hav- 
ing before his death and on 9th May 
1919 made and published his last will 
and testament in the English language 
wberebv ho appointed the Adminis- 
trator. General of Bengal, or failing him 
the Official Trustee of Bengal, as the exe- 
cutor. By the said will, after making, 
certain specific bequests and making 
provisions for certain annuities and for 
the marriage of bisdaughter, the testator 
disposed of the residue of his estate in ' 
the following terms: 

of my estate shall be divided equally j 
among ibesons of my late lamented elder bro* 
tber. and the remaining half shall be divided 
among my children in the proportion of two 
shares fora male child and one share for a 
female child.*’ 

Pashupati was survived by his widow 
Farijat Devi, his son Tirthapati, his 
daughter Protima and bis brother’s soar. 
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After the death of the testator *the 
Aiministrator-General of Bengal as the 
executor named in the will applied to 
tlfe High Oourt in its testamentary and 
intostate jurisdiction for the grant of 
probate of his will. Caveat was en- 
tered in the said proceedings by Parijat. 
lijventuaUy the parties came to a settle- 
ment whefeby probata was granted to 
the Administrator-General of Bengal 
and certain terms were arrived at for 
the disposal of the properties. Those 
terms were incorporated in the decree 
in the sense that the said agreement 
was also recorded and the Court certi- 
fied also that the agreement was for the 
benefit of the infant defendants in the 
probate suit and the C i^'cat was dis- 
chargod. Amongst otLer things the 
share of Tirthapati in the residuary es- 
state was increased to 10 annas from 5 
annas 4 pies given by the will’ and the 
share of rrobiina was decreased from 2 
annas 8 pics given by the will to 2 annas. 
The details of the agreement are given 
on pp. 8, 9, 10 and 11 of the 

paper-book. The decree which recorded 
the agreement is dated 8th June 1928. 
Shortly after the decree Tirthapati, the 
only sou of the testator, died on 6th 
May 1930. Messrs. Dutt and Sen wrote a 
letter to the Administrator-General of 
Bengal on behalf of their client Parijat 
Devi of making over to their client all 
the properties belonging to Tirthapati 
in the custody of the Administrator- 
General. On 30tih May the Administra- 
tor- General wrote to Messrs. Dutt and 
Sen that the estate of Pashupati Mukher- 
jae had not been fully administered as 
the resiiduary estate had not been rlivi- 
ded amongst different residuary legatees 
and further that before the securi- 
ties to be earmarked to the estate 
of Tirthapati Mukberjee could be made 
over to the persous beneficially interes- 
ted, administration to that estate must 
be obtained. On 4th June 1930 Messrs. 

, Dutt and Sen wrote back to the Admi- 
nistrator-Oeneral and in that letter oc- 
curs the following passage: 

'*A8 a stake holder we do not think it is wlthiu 
your province to go into the question of oat 
client’s interest in the estate which she has in* 
heriled as the heiress of her son.” 

I will have to return to this passage. 
On 14th June, Messrs. Dutt and Sen 
wrote a letter to the Administrator- 
General, Bengal, in which they aekad 


the AdminUtrator-General to let them 
know what acts beyond the division of 
estate declared by the decree remained 
to be dona. On 91sk June the AdmU 
nistrator-Qaneral acknowledged the re- 
ceipt of the letters dated. 4th, 1 1th ahd 
11th June and wrote, to Messrs. Dutt, 
aud Sen a letter stating that the speci- 
fic legacies had been paid except those 
payable, to the minor iegatees^batall the 
coats had not been paid nor had the re- 
sidue been allocated to the residuary 
legatees. In this letter it was further 
pointed out that the question of repre- 
sentation to Tirthapati Mokherjee’s 
estate had been raised at a certain 
meeting and accepted as being necessary. 
There were certain other correspondence 
between the Administrator-General and 
Messrs. Dutt and Sen between 8rd and 
11th July to which it is not necessary to 
refer. On the 11th Messrs. Dutt and Sen 
wrote to the Administrator-General en- 
quiring whether the latter was prepared 
to pay to Parijat Devi 10 annas share of 
the residuary estate. In reply, on 17th 
July 1930, the Administrator-General 
pointed out that the question of pay- 
ment of 10 annas share of the income of 
residuary estate to Parijat Devi also de- 
pended on the question of Tirthapati 
Mukherjee’s estate being represented. 
On 18th July Messrs. Dutt and Sen 
wrote back saying that they noted the 
fact that the Administrator-General was 
not willing to make over the corpus of 
the residuary estate to their client and 
was even unwilling to pay the income 
from the same. 

On 12bh August 1930 a Master’s sum- 
mons was taken out to the effect that 
an application would be made on behalf 
of Parijat Devi for direction to the Ad- 
ministrator-General to make over to her 
a portion of the residuary estate of the 
testator now in the hands of the Admi- 
nistrator-General under the decree men- 
tioned in the application. The appli- 
cation which is set forth at p. 2 of the 
paper book recited the settlemeut wnere- 
by probate of the will was granted to 
the Administrator-General and certain 
terms were arrived at as regards the dis- 
posal of the properties. It also recited 
the death of the applicant’s son Tirtha- 
pati and stated that the applicant was 
bis sole heiress under the Bengal sohpol 
of Hlndn law. It recited -the fact th^t 
notWitbstaolaiDg the petitioner's re- 
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peatedly calling upon the Administra- 
tor General to make over to the appli- 
cant her share in the residuary estate 
the Administratori-GeDeral refused to do 
so. In para. 7 of the said petition she 
submitted that no representation was 
juecesaary to be taken by her to the 
estate of her deceased son Tirthapati 
and that as a mother and heiress under 
the Hindu law she was entitled to 10 
annas share in the residuary estate of 
the testator which was directed to be 
made over to her son under the decree 
which recorded the terms of settlement. 
In reply to this petition the Administra- 
tor-General stated amongst other things 
that until the applicant took out repre«> 
sentation of the estate of Tirthapati 
Mukherjee she could not claim the 
estate to be made over to her and she 
could not give the Administrator-Gene- 
ral a proper end legal discharge. It was 
also objected that as in any event the pro- 
perties which were likely to be made 
over to her consisted mostly of Govern- 
ment s curities of a value which, on the 
allocation of the share of Tirthapati 
Mukherjee in the residuary estate, 
might come up to Bs. 25,00,000, the peti- 
tioner should take out representation at 
least for such securities. As the ques- 
tion raised by the Administrator General 
affected a considerable amount of stamp 
duty payable to Government notice was 
directed to be issued to the Crown in 
order that the Grown might be repre- 
sented at the hearing and the question 
argued as to whether the applicant was 
liable to pay duty. The Crown appeared in 
these proceedings and contended that the 
applicant ought to have taken out a suc- 
cession certificate as a condition pre- 
cedent to her right to have the funds 
handed over to her. Costello, J., how- 
ever refused to decide whether the ap- 
plicant was liable to pay the stamp 
duty, but in order that the Crown's 
right on this behalf may not be preju- 
diced, made the following remarks: 

"The Crpwn is not to be prejudiced in any 
way by the making of this order, and 1 direct 
the A-dministrator-General to retain the appro- 
priate sum which I have already mentioaed for 
a period of three months. If no-proceedings are 
takfn by the Grown within that time the 
amount outstanding will also be bunded over," 

With these remarks the learned -Tudge 
directed the Adroinistrator-Oaneral to 
hand over to Farijat Devi Tirthapati's 
share of the residuary estate less a snfiB- 


cient sum to cover any claim which may 
be made by the Crown upon the footing 
that the applicant ought to have taken 
out a succeseioD certitioate as a bondn. 
tion precedent to her right to have the 
funds handed over to her. Costello, J.', 
refused to decide whether the applica- 
tion of Farijat Devi was an application 
under S. 302, Succession Act of 1925, as 
was contended fur on her behalf. The 
application was made to the Court in 
its testamentary jurisdiction and not 
the Court in its ordinary original civil 
jurisdiction. The learned -lodge pro- 
ceeded to deal with the applioation on 
the footing that as all the necessary 
facts and oiroumstanoes^ were before the 
Court and indeed all the persons who in 
any way could be said to be interested 
In the matter were fully represented, it 
Was of no importance whether or not 
the application was in technically cor- 
rect form, and so treating the applica- 
tion the learned Judge made the order 
as already indioate^^ 

Against this order the present appeal 
has been brought both by the Admini- 
strator-General and the Secretary of 
State for India in Gooncil. Mr. Pugh 
appearing both for the Crown and the 
Administrator General has, in an able 
argument, contended that tho learned 
Judge was in error in passing an order 
for the payment of the share of Tirtba- 
pati Mukherjee in the estate of i’ashu- 
pati Mukerjee by the Administraror- 
General to Parijat Devi, without decid- 
ing that the title of Parijat Devi to 
Tirthapati's estate could be proved 
otherwise than by producing a succes- 
sion certificate relating to the estate of 
Tirthapati. He has further couteaded 
that as the share of Tirthapati depen- 
ded upon a compromise effected after 
the death of Pashupati and no longer 
depended on the will of Pashupati such 
share could only be dealt with in the 
ordinary original civil jurisdiction by 
a suit or on originating summons and , 
not in, the testamentary jurisdiction. 
His contention is that as the bulk of 
the estate consists of Government pro- 
missory notes of considerable value in 
the hands of the Admioistrator-GeneraU 
the Administrator General was a debtor 
to Tirthapati under the terms of the 
agreement which was recorded in the 
deoree issuing probate, and on the death 
of Tirthapati he became a debtor to 
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Parijat Devi and do deorpe shouU harve 
been passed or order made a^ain^^t a 
debtor of Tirtbapiti for payment of his 
debt except on the produoti >d of a sno. 
' cession certificate as is required by 
S.* 2L4, SaccessioQ Aot Mr Pugh, 
arj^ues that after the agroemeut the 
Admiuistrator.General was holding the 
estate hot ih terms of the will but. in 
terms of the family settlement arrived 
at between the beneficiaries under the 
will. It is said that everybody l)ad 
agreed to put aside the dispngition 
of the will and the Admioistrator- 
Oeneral was holding as a person who 
has assented to f^'e terms of the agree- 
ment, and he could not be holding as 
executor anv longer after having assen- 
ted to the legacies in terms of toe aeree- 
meut. In support of this proposition 
the learned counsel has relied on two 
decisions, Oeorge AtUnhorough k Snn v. 
Solomon and Wise v. Whithburn (4). 
These cises are authorities for the pro* 
position that when an executor assents to 
a specific legacy the elTect of the assent 
is to strip the execut^^rs of. their title as 
executors and to clothe them with a 
title as trustees. Kefereoce in parti- 
cular is made to the following pissage 
in the judgnent of fjord Chancellor 
Haldane in Attenborough's case (3): 

*'Tho executors had Ions; ago lost their vested 
right of property as executors and become, so 
far as the title to it wa^ concerned, trustees 
under the will. ISxecutors they remained, but 
tbev were execu tops who had becomo divested, 
by their a-tsenl r,o the disposition of the will, of 
the property which was i heirs rirtute offtcii 
and their right in rem, their title of property, 
had been transformed iuto a right in personam, 
a right to get the property back by proper pro- 
proceeding's against those in whom the property 
should pe vested if it turned out that they re- 
quired It for payment oE debts for which they 
had made no provision.” 

This decision does not: apply to the 
case of a residuary bequest and is 
not of much assistance. It is argued 
that there is a reorganisation of the 
whole bequest and the applicatirn of 
Parijat could not be an application under 
S. 302, Succession Act, for she is not 
relying on the will but on the agreement 
which alone entitled Tirthapati to 10 
annas share in the residuary estate much 
in excess of the share allotted to him 
under the will. It is said that she was 
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really entering into the realms of oon- 
traot and was asking for performanoe of 
the terms of the contract which entitled 
her son to a 10 annas share of the nett 
residue after the payment of ^ costs and 
certain legacies. This argument reso- 
lutely and ably advanced by Mr. Fngb, 
is deserving of oatefui consideration and 
to my mind there seems to be consider- 
able force in this contention which I 
shall examine presently, Mr. 8. M, Bose 
who appears for Parijat Devi contends 
that Attenborough's case (3) is distin- 
guishable, for in that case the executors 
were also trustees appointed by the will 
and the estate had bfen fully adtpinis- 
tf^red and consequently executors cessed' 
to be executors and argues that in the 
present case the administration bad not- 
been complete on the date of application 
and that therefore the Gomt in its testa- 
mentary jurisdiction has juriBdiatif..n> 
under 8, 302, Succession Act, to give 
general or siecial direction in regard to 
the administration of the estate. He 
argues thet the effect of the agreement 
is mutual assignment as between the 
beneficiaries for it is said that the will 
WAR not altered in any way but that 
Parijat was getting a portion of the resi- 
duary e;itate under the will and she was- 
getting something more from those who 
are entitled to the excess under the 
terms of the will. It is difficult to my' 
mind to accept this contention in view 
of the fact that her son could not claim- 
10 annas share of the residuary estate 
except under the agreement and the 
agreement could only be enforc-d by a 
suit. For as Woodroffe, J., points out 
in the case of Eamal Kumari Devi v, 
Narendra Nath Mukkerji (5), where the- 
oircumstances were similar to the pre- 
sent case : 

” There oould be no 'amended probate* as 
stated in the ekrarnamah, but when a testameii' 
tary instrument is propounded and a caveat 
again*>i the grant is entered, it is common prac- 
tice that opposition to the grant should be with- 
drawn upon terms. Upon this being done, the 
promovent proceeds to prove the will unless 
probate has already b en granted in common 
form. In such a cose and according to the prac- 
tice on the original side of the Qourt the ca»eat * 
is disoha ged and the grant made. €uch an 
order 19 alone within the scope of the suit.- But 
if a pettlement has been arrived at under which 
opposition been withdrawn, it is recited in 
the decree that the parties have agreed to terms 
of settlement and it is ordered that such . termip 
be recorded. 7 he terms are then recorded in % , 

5. (1909)1 10 678: 
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flcliedule anuexed to the decree. Such teems, 
>vlien as they ordinarily are beyond t^e scope 
the suit are nob the snbjoct matter of the decree, 
and if not carried out, must be enforced by sepa- 
rate suit." ' 

lb is important to remember in this 
nonnexioD that the applicant treated 
,the Administrator-General as a mere 
stake-holder in her solicitor 'a letter dated 
4th June 1930 to which reference has 
already been made. Mr. Bose however 
relies on the observation of Woodroffe, 
J., in Kamal Kumari's case (5) to the 
effect that the agreement in question 
recorded in the decree granting probate 
may be given effect to either by a redis- 
tribution by and amongst themselves 
after the executor shall have made over 
the property in terms of the will or 
without waiting for such a distribution 
in conformity with the will by a direc; 
tion given by all beneficially interested 
to the executor to give direct effect to 
the agreement which the parties have 
arrived at as to the disposition of the 
properties given to them by the will. 
Suppose the executpr refused to give 
•effect to the direction of the beneficiaries: 
a suit will have to be brought. The 
agreement could only be enforced by an 
action and'could not be enforced in the 
course of administration, for it is not 
part of the decree in the probate action. 

Mr. Bose next argues that under 
S. 104, Succession Act, an executor has 
to pay the legacy to the legatee and that 
if the legatee dies before receipt the 
person to receive the legacy is the heir 
of the deceased legatee. Mr. Fugh in 
reply says that S. 104 can have no ap- 
plication as there is no question of any 
legacy of the residuary esUte under the 
will but there is a question of succession 
to the residuary estate as under the 
agreement, and he wants us to reject the 
contention of Mr. Bose based on S. 104. 

I have already given my reasons for 
holding that the present application is 
based on the agreement. In this' view 
Mr« Pughls contention must be accepted. 
It may -be difficult to give effect to t)ie 
contention of Mr. Fugh, that the Admin- 
istrator.Qaneral was holding the estate 
of Tirth&pati not as an executor in terms 
-of the will but in pursuance of the agree- 
ment*. The difficulty is occasioned by the 
fact that the Administrator-General’s 
functions, duties and privileges are re- 
^gulated by the statute and in view of the 
..provisions of S. 27, Administrator-Gene- 
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rak Act it is difficult to ascribe to the 
Administraibor-Geoeral any other capa- 
city than that of an executor. 

It is howevelk a fallacy to suppose that 
merely because the Administrator-Gei^e- 
ral functions as an executor the provi- 
aioDS of S. lOi, Succession Act, must 
apply to the case, for in order to attract 
the provisions of that section it is essen- 
tial to show that the legal ref)resenta- 
tive of the deceased legatee was asking 
for. the handing over of the residuary 
estate as in terms of the will. And this 
essential element is lacking in the pre- 
sent case and Parijat Dobi's application 
is not 00 the footing of the bequest but 
on the footing of the family arrangement 
which in my opinion could only be en- 
forced by suit. S. 104, Succession Act, 
cannot in my judgment, be attracted to 
the facts of the present case for is the 
lady Parijat Debi resting her application 
on the ground that as the residuary 
legatee, her son, had died before the re- 
ceipt of the legacy which consisted of 
5 annas 4 pies of 2/3 rd of 8 annas share 
of the residue as mentioned in the will 
it has passed to her as his sons legal re- 
presentative, or is she resting her ap- 
plication on the family arrangement 
which entitled her son to share in ten 
annas share of a different residuary 
estate? There can be no doubt that she 
is resting her case to succeed to the son’s 
share in the residuary estate as defined 
by the agreement or family arrangement 
which has been certified by the Court as 
being beneficial to the infant benefi- 
ciaries. She has travelled from the 
realm of bequest into the realm of con- 
tract and it is from the latter region 
that she makes the application •to the 
Court. As a result of the family 
arrangement, the residuary estate of 
Tirthapati has not only changed in form 
but in substance. It has swelled from 
five annas four pies of one residuary 
estate to ten annas of a different resi- 
duary estate, and it is this different and 
larger residuary estate that she is asking 
the Administrator-General to make over 
to her and the latter rightly says: 

"lam willing to give the sum to you pcovi- 
ded you produce a SucoeBeion certificate for the 
bulk of Governmont securities to show you are 
entitled to succeed to your son." , 

The next argument of Mr. Bose may 
be summed up as follows in his own 
words; 
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"'Where ho:wev6v the legaqj Ib a residuary on6| 
or, in other worded in the oaie of e mi<^uer7 m- 
quest the executor is not requited to gWe hie 
assent to any such legacy bntii he has distribu- 
ted (the estate in accordance with the directions 
in the will. As a matter of foot if the estate has 
been distributed prior to the handing over of the 
residuary bequest no question arises of the exe* 
cutor's giving his assent, because when the estate 
has been distributnd the executor's functions 
come to an endjand the residuary estate is taken 
by the residuary legatee as a matter of course. 
Therefore it is said that until the residue has been 
ascertained the reiiiduary legate? cannot be des- 
cribed as the proprietor of the residuary bequest: 
see in this connexion Ganoda Sandariv, Nalini 
Ravijan (6). It follows from what has been stated 
above that a residuary legatee at any point of 
time between the date of the death of the testa- 
tor and the date when the residuary bequest is 
handed to him can look upon the residuary be- 
quest in the hands of the executor as a debt due 
to him. Thatfollow's from what has been stated 
above and put in the fewest possible words, for 
the reason that the residue is not ascertained 
until the moment wbon the residuary bequest is 
handed over to the residuary legatee. If what 
has been stated above is corroot, t^on whether 
the application of the present respondent was 
headed ‘in the testamentary or intestate juris- 
diction’ or ‘ordinary original civil jurisdiction, 
the substance of the matter will have to be 
looked at and the application would lie under 
S. 302, Succession Act, and also under S. 28, 
AdministratorGeneral's Act.” 

Id support! of Mr. Bose's contention 
that the residue is not ascertained until 
the moment when the residuary bequest 
is handed over to the residuary legatee 
reliance has been placed on a decision of 
the House of Lords in the case of Dr. 
Barnardo's Homes v. Commissioners for 
Special Purposes of the Income-tax Acts 
(2). It is necessary to state the facts of 
that case in order to see if it has any 
application to the state of facts in the 
present case. The, facts are these: A 
testator whodied on 14th November 1914 
by his* will bequeathed the residue of his 
property, which consisted of stocks and 
shares to a chadtable institution absolu- 
tely. Between the date of the testator's 
death and 4th December 1916, when the 
residue was finally ascertained and distri- 
buted, the executors received income of 
the estate from which income-tax had 
been deducted at the source. The in- 
come BQ received by the . executors was^ 
part of the fond banded ovSr .in du^‘ 
coarse by them to tbecbaritahle iisstitil- 
tion. The iostituti^E the return . 

of the inoome-to dedpPl»^^ 
ground that the d^tiotion wAs 
to 8. IDS, Income-tax Act, 1843; . 

In t his state of facts .it, was held that 

"c. llsiSrse^Gafas^^^^ 
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until the datji. when the residue 
ascertain^ no 

perty ih aijy inTestment 

ing part of tto satat^ dr in the income' 
therefrom, that by deduc- 
tion of incomcwifar ^ tbft,jSxeoh^ 
tors in respect of the iff06me'.waii not 
made on behalf of the insti&nti^i' and 
that the . institution was' tfadref^ iiot 
entitled to rapaVnieot of the tEeb^Eriihitax 
80 paid. On the authority of thU' ease 
it is arj^ed that the legatee of . 
in a residue has no mierest in eny 'of the . 
property df^tbe testator until them^U» 
has been aseattained. . His le.to 
have the estate; pfeparly ndipinlitin^d^^ 
and applied ipr hm bene6t;Whe]4^d^'^^^ 
ministratioh is ooixhplete^ and ,1^^ 
stress is laid on a passage in 
of Lord Atkinson. which runs aa 

M Tbs eass of Lord SudeU^' ▼. 
ral (1) deoided in this House conolmliely ' 
lisfaed that until the claims agjalutft tbs 
tor’s estate lor debts legaelee, teetatttenSj^ ex-^ i .. 
peuses etot, have been satlafiSd, ths reddii^doea 
not come into actual exlstenoe. It is as^> 
existent thing until that event has ooqprj^d. 
probability that ' there will hs a realdiM is mat. 
enough. It must bo actually asiberteinsdK'*. 

The decision before the Hpnsa of 
Lords cannot goveirn the. prsjieht 
for it is not the case of eithet party that 
ths residue of Tirthapatbrs /cstatie; bad 
not been ascertained at the-date of tlm 
application. As a matter of fact tbe 
Administrator. General in his reply to 
the Master's summons s^tes in para. 5^ 
01. (11) that tbe properties which were 
likely to be made over to her consisted 
mostly of Governmenti siaciirities of a 
value whiobt on the allocation of the 
share of Tirthapati Mukherjee in the 
residuar jr estate, may come up to Rupees 
25,00,000, The'" applicant. FarijatDebi 
also made the applioatipn asking for an 
order for a. payment pf -ihe share of 
Tirthapati in the residuary estate on the 
footing that the residue hod been ascer. 
tained prior date of tbe applica- 

tion, and Mr^' Pegb rightly points out * 
that the tyicf namely that ion 

the one band Farijat isaulitled to an 
order for payment of the residuary . 
estate and QD the other band.^at the resi- 
:diiary estate bad not.y at been .ascertained, 
are mutuallsf deatruetivV The Adminis- 
titttdf Gehetal i^ Ona be letters easy 
that the efftiite bad n0.t been completely 
admvnis^^sd.as the rrifsiduary estate bad 
nc# been divided amongst the different * 
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residuary legatees. That is a vary dif- 
ferent thing from saying that the reei- 
dnary estate of Tirthapati had not been 
ascertained. The question whether the 
residue had been ascertained and the 
*&eqoest assented to by the executors or 
trustees is a question of fact and must 
depend on -the oiroumstanees of each 
particular case ; see Commissioners of 
Inland Bevenne v. Smith (7). 

** The questioi^ in all oases is as the adminis- 
tration of the estate reached a point of riponess 
at whioh you can infer an assent, at Mfhioh you 
oan infer that the residuary estate has been as- 
eeftained and that it is outstanding and not 
.handed over merely for some other reasons.*’ 

Looking broadly at the facts disclosed 
by the correspondence it appears that 
the residuary share of Tirthapati’s estate 
had been ascertained to be about Bupee 
25,00,000. Indeeed it does not appear 
that the applicant took the objection be- 
fore the learned Judge that the residuary 
estate bad not been ascertained and for 
a yeiy good reason, namely if she took 
up that position it would out away from 
the ground of her application for pay- 
ment o( Tirthapati’s share in the residu- 
ary estate to her. Even assuming that 
the residuary estate had not been as- 
certained it is doubtful whether for the 
purpose of probate or succession duty 
payable by the. executor of the person 
entitled to residuary estate who died 
after executing a will and before the 
• undue is ascertained, the residuary estate 
. should be regarded as non-existent. 
This doubt of mine is based on an exa- 
mination of the case of Lord Sudely v, 
Attorney-Oe^al (1). In the case of 
)jord. Sudely the facts were these : The 
Honourable Algernon Gray Tollemache 
by his will and eodioil after bequeath, 
ing various legacies and annuities gave 
one-fcurth part of the residuary estate 
to his wife Mrs. Tollemache. The testa- 
tor died in 1892, domiciled in KnglaUd, 
and the will and codicil were proved in 
England by his executors whn were 
domiciled in England. The testator’s 
edtate included mortgages on real estate 
in New Zealand. His wife died in 1893 
and her will was proved in England by 
her e:|[eouh»rs. In estimating the pro- 
bate duty payable updn heir one^fourth 
sbare. of her husband's residuary per- 
somI estate the executors excluded tbe . 
value of the New ZeSiIatid mbrtdages 
which in all exceeded £440,000. The 
7. U980) IKBftS. ' ; 
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Attorney General having filed an 
information against the executors of the 
widow of tbe testator claimed that one. 
fourth of tbe value of the New * Zealand 
mortgages ought to have been included' 
for probate duty. The executors in tfieir 
answers to the interogatories stated 
that at the time of the wife's death 
her husbaad's personal estate had not 
been fully administered and was in 
course of administration; that one legacy 
only given by his will then remained 
unpaid; that the amount of the clear 
residue had not been ascertained; but 
that it had been ascertained that there 
would be a large residue (excluding the 
New Zealand mortgages) over and above 
the debts and legacies, and that that 
fact had to the best of their belief been 
communicated to the wife during her 
* life by her husband’s executors; that no 
appropriation had been made of the New 
Zealand mortgages, nor of any securi. 
ties or portions of securities to particu- 
lar shares of the net ultimate residue. 

In these circumstances the House of 
Lords, affirming the decision of the Court 
of appeal, declared that one. fourth part 
of the value of the New Zealand mort- 
gages, forming part of the husband's re- 
siduary personal estate, was liable to 
probate duty under the Customs and 
Inland Bevenue Act, 1881, as part of tbe 
estate and effects of the wife, in respect 
of which probate of her will was granted 
to the defendants, and ordered them to 
pay the amount of that duty. The basis 
of this decision of their Lordships was 
that there was no right to tbe particular 
New Zealand assets in Mrs. Tollemache 
or her executors, but that she had right 
to — and what her executors had Hght to 
~WB8 one. fourth of the clear residue of 
Mr. Tollemache's estate, that is to say 
what remains of his estate after satisfy- 
ing debts and legacies, and that it was 
impossible until the estate was fully ad- 
ministered to say of what assets the re- 
siduary estate would consist of. Mrs. 
ToUemaobe^s executors were required to 
pay probate duty on one.fourtb part on 
the value of New Zealand's mortgages 
also. This case thewfore shews that for 
the purposes of probate duty the interests 
of the ezecutors' of Jliftsu ; !fo)lemaohe io 
her'; husband’s resi^^haty estate were 
taken into acoohnt in assessing j^robate 
duty. On the authority oipthia ease it 
would be right to hold that Parxjat Devi 
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might beve bed to pey the daty, if «^e 
was reQUired fco take out letters of ad- 
ministraliioa even before the* ascertain* 
mept oi^ the residuary estate of Tirtha* 
pati. But as she is a Hindu it is not 
oMigatory on her to take out letters of 
administration to Tirtbapati’s estate. 

The question still remains whether 
the bulk of the properties which oonsist 
mostly of Government securities of value 
of Bs. 25,00,000 and which may be alio* 
cated to the share of Tirthapati in the 
residuary estate, may be regarded as a 
debt for which succession certificate is 
necessary, under S. 2L4, Succession Act. 
It is argued by Mr. Pugh that the Gov- 
ernment securities should be regarded as 
a debt due from Government to the Ad* 
ministrator.Goiieral and the sum repre- 
senting the value of the said Govern- 
ment securities mi.^ht be regarded ^as a 
debt due from the Administrator-Gene- 
ral to Tirthapti, for the Administrator- 
General holds the assets in hie hands 
and was bound to pay Tirthapati if he 
was alive in pursuance of the agreement 
entered into between several beneficia- 
ries under the will of Pasupati as B:on 
as the 10 annas residuary share was as 
oertained. 

It is now wall settled so far as this 
jCourt is concerned that a debt is a sum 
jof money which is now payable or will 
Ibecome payable in future by reason of a 
present obligation. That is the defini- 
•tion given by I^indloy, L. J., in Webb v. 
Stejiton (8). That is also the definition 
of the word "debt" as used in S. 4, Sno- 
oassion Certificate Act, which now cor. 
responds with S. 214, Succession Act: 
see the decision of the Full Bench in 
Bancha Ham Mazumdar v. Adyanath 
BhaBtaoharyya (9). By the terms of the 
will and the agreement there was a pro* 
mise to pay the residue when ascertained. 
There can be no doubt that on the date 
of the agreement Tirthapati became be- 
neficially interested in lO-annas share of 
the residuary estate. The amount of the 
residue was ascertained after his death. 
The Administrator-General was indebted 
to Tirthapati for lO-annas share of wb^at^ 
ever amount might eventuaily be deter* 
miniM to be tbo net rcmdu^^ OaTirtfaa- 
PKti'e death his mother'Perijat Devi ae 
his sole heir^e became entitled to ra- 
^8. (l"8Sr) irQ BDlW8=a62 L J Q B Cbisaiaii 
L T 482. 

9. (1909) 86 0al986s:a I 0 498 (F B). 


ooverthat defaifrom the handle 6f> 
Administrator General, and in yiewol; 
the provisioneof is. 214 she^pnld piajty 
recover the amoont o{ the reeidne^^whiieh V 
consists of Government seonritlpa jW the 
value of Rs. 25,0(X00e on ptodohMoit otn 
Buooesebacertificate. 
residuary legatee or hair is only ^n^ar# * 
in the ultimate residue '^bioh-^be^ iepr 
main for/final di9tributioheftW;W 
liabilities of theestataiiblndij^ thcei* 
panses of i^ministration hayefii^eaiis* 
fied. It iS'hot a eootingeipt rig;ht'btit '^a 
right transmissible by sate abdi' the ghr« 
chaser from a residuary iegaUe ot'^ heir 
buys subject to ;,aiiy , dispositiois... which 
may be made of the deceased's la 
due course of admiaiktration: see 
terput Sinyh v. Mahardj 

It was a debt, in toy opioibb, d^: 
Tirthapati in his lifetime although ii 
became payable after his death, . after 
the residua Was ascertained, IjO-annas 
share of which was payable to Tirthapati 
in terms of the family arrangement, tot 
reasons given before I will treat this ap. 
plication of Parijat as a suit in the 
ordinary original civil jnrisdiation bl 
this Court and hold that she is not enti- 
tled to recover the Govetnixlent SBovh 
ritiea of the value of Bs. 26,00,000 with- 
out production of a Succession Oertifi* 
oate iu respect of Government securi- 
ties. 

I would therefore set aside the order 
of Oostello, iT., and declare that she is 
entitled to recover the Be. 26,00,000 
worlih of securities in the hands of the 
Administrator-General, it being a oondi. 
tion precedent to such recovery that she 
produces a succession certificate in this 
Court within a time to be fixed by thei 
Court. It is now well settled that it is 
a sufiSoient compliance with the provi- 
sions of S. 214, Saccession Act, if the 
succession certificate is produced before 
decree : see Kumar Ohandra Kiakore v. 
Prasanna 'Ktmari {ll\ Siial v. ifa.- 
nick (12). . It 1 b etated.in this case that 
the Adminbtrator-t^ueral has ^already 
made over about 23,00,000, twenty-threc 
lakhs, to Srimati Parijat Dabi and bolde; 
about two lakbs worth of Govsernpeent 
seonritiaa in his h^nds. From out of tbfa 
•urn Parijat Debi chbuld he required to 
pay the necessary duty for obtaining 
la" (Tsfci) 88 csariflisSaaTAT (p cj. * ' 

SU (1911) 89 Cial 887»9 1 0 188»88 I A T(P0)., 
(1909)1 ZO 304. V ^ 
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succession certificate and the succession tl^ agreement was ordered to be re- 
certificate may be produced in this corded, and it was annexed to the de- 
Court. In my view the costa of both the cree. By the terms of the agreement the 


Secretary of State and Administrator- 
Qeneral should be borne by Parijat Debi, 
vfho must pay her own costs. 

, By the Courf. -^The points upon which 
we have differed are : (l) whether in the 
oircumstances which have happened in 
this case the applieant Sm. Parijat Debi 
can invoke S. 104, Suooessioa Act, in her 
favour ; . (3) whether it is incumbent 
upon Smv Parijat Debi to take out a 
sttcceSsloii ^ certificate to enable her to 
reoqver the residuary share of the estate 
of the testator payable to her sonTirtha- 
pati Mukberji ; and (3) whether any re* 
lief can be granted to her on an applica- 
tion such as she made to the High Court 
on its original aide or whether she must, 
be relegated to a suit. 

Pearson, /.—This matter has been rel 
ferred to me under Cl. 86, Letters Pa. 
taht, upon a difference of opinion bet. 
ween the Acting Chief Justice and 
Mitter, J., sitting in appeal against an 
order of Costello, J., upon an applica- 
tion made to this Court in its testamen. 
tary and Intestate Jurisdiction. The 
facts are nbt in dispute. Pasupati Mu. 
kerjee died on 9th May 1919 leaving a 
will o( the same date. By that will he 
made heqoests of substantial amounts in 
icgaoias and annuities : he also provided 
for expenses of his daughter's marriage 
and for certain rights of residence for 
the ladies of his family. He appointed 
the Administrator. Geboral of Bengal Jbis 
executor. And he directed that as re- 
gatds fitbe residue one-half should go 
among the sons of bis deceased elder bro. 
ther, and the other half between his 
own son and daughter, Tirtliapati and 
Pratima Debt, in the proportion of two. 
thirds and one-third. The Admints. 
trator< General applied for probate. Ca. 
veat was entered by the widow, Sm* 
Parijat Debi, and protracted contefitious 
proceed ingk -went on until, after 11 days* 
hearingi in 1838 an arrangement was 
arrived at. . ^ 

« This arrangement was embodied in a 
memoranda^ of agreement dated 3rd 
March 1938/The caveat was withdrawn* 
The decree in. the probata proceed- 
ings was made .on ,Bth June 1828 by 
which probate of the last. will and testa- 
•meut of the testator was granted to the 
Administrator-General of Bepgal, inA 


payment of the pecuniary legacies was 
confirmed ; the main alteration was in 
the shares of residue. Instead of the 
shares given by the will as stated above, 
these wore now, under the agreement, to 
be as follows : Tirthapati — ten annas (in 
place of five annas eight pies under will), 
Pratima Debi— two annas (instead of two 
annas four pies) ; and the three sons of 
the testator’s predeceased elder brother 
one anna four pies each (in place of two 
annas eight pies each). On 20th August 
1928 Tirthapati died. Admittedly Pari- 
jat was left as bis heiress, being entitled 
to the estate of a Hindu mother. In 
1930 the summons in the present pro- 
deeding was taken out on behalf of Pari- 
^t in the testamentary and intestate 
jurisdiction of this Court asking for an 
order that directions should be given to 
the Administrator.General of Bengal as 
executor directing him to make over to 
Parijat Debi 

*' that portion of tho residuary estate of the te.sta- 
toz in bis hands to which (under the decree 
mentioned iu the petition) tho applicant’s son 
Tirthapati Mukerjeo was ontitlod, or that such 
further or other orders may be given to the Ad- 
ministEator- General of Bengal in relation to the 
administration and final distribution of tho 
estate as to this Court may se?m fit.” 

The application has all along pro- 
ceeded on the footing that what is in- 
volved in the lans^uage* used is the 10 
annas share of Tirthapati. Costello, J., 
ordered that the Administrator General 
should make over to Parijat Debi Tirtha- 
pati’s share of tho residuary estate, 
after retaining in his hands a sum sudi- 
cient toiiover the foes in the evegit of 
it being held that she ought to have 
taken out a succession certificate as a 
condition precedent. The Secretary of 
State for India in Council and the Ad- 
ministrator General of Bengal have ap- 
pealed. In those circumstances the 
points upon which the Acting Chief 
Justice and Mitter, J., differed are thus* 
formulated (1) Whether in the oircam- 
stances wbiob have happened in this case 
the applicant Srimatt: Parijat. Debi can 
invokes. 104, Bnopwsiop ..Actk in her 
favour. (2) Whetheif .'it i« ' incumbent 
upon Srimati Patijat; Qiabf to. take out 
a succasuon certificate^to enfble her to 
recover the residuary share the es- 
tate of the tests^ior payable fo her son 
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Tirfehapati Maker jee. (3) Whether any 
relief can be‘ granted to her on an 
application such as abe made to the 
High Court on its original side or whe* 
'* ther sbe must be relegated to a. suit. 
I shall deal with these points in the 
order mentioned. 

(l) S. 10-4, Succession Act, 1925, 
comes under Ch. 6 of the Act iwhich 
deals with the construction of wills. 
It provides that if a legacy is given 
in general terms without specifying 
the time when it is to be paid, the 
legatee has a vested interest in it from 
the day of the death of the testator, 
and if he dies without having received 
it, it shall pass *to his representatives. 
That is as much as to say, in the pre- 
sent case, that Tirthapati would take a 
vested interest in his residuary share 
under the will, and since he died with- 
out receiving it. it passes to his mother 
Parijat Debi. Mitter, J., however, is of 
opinion that S. 104 can have no applica- 
tion in the present case, and I think 
his reason may be put in this way: that 
S. 104 could only apply if Parijat Debi 
was asking for the handing over of the 
residuary estate in terms of the will, 
whereas in fact her application is based 
on the family arrangement: Parijat's ap- 
plication has reference to the ten annas 
share of residue under the agreement, 
not to the five annas four pies share of 
residuo under the will. Or, as he puts 
it in another part of the judgment, 
Parijat Debi has travelled from the 
realm of betiuest into the realm of con- 
tract, and it is from the latter region 
that she makes her application to the 
Court. With the greatest respect, I am 
not aBle to agree with this point of 
view. It is true that Parijat Debi may 
be claiming in part under the agree- 
ment between the parties, so far as the 
quantum of the share is concerned. But 
what is it that gives her the right to 
claim at ail ? That right appears to*me 
4o have its roots in the will, in the 
testator’s appointment of the Adminis- 
tratorGeneral as axeoqtor, and in the 
decree granting probate to th0 executor^ 
The administration of . the estate under 
the Will is ndt superseded by the sigree-/ 
ment; otber^wise tb^re would havU been 
no reason for tbU grant of probate.. The 
executor holds title to the property 
under the will and the probate, and so 
far as be is concerned be has to , carry 


out bis adtninistratiou according-:.,, to* 
what the law, lays dqwn. The da^ij^ 
oontaiba a declaration that the .tCBtatdr 
rightly and duly eseented the will <d\: 
9th May 1919 and; : . 

*'did will, give aad bsqueaib, daviss and dlspqise 
and do all things as theettu COAlkili^V ' * 

It is the estate under fihSri^Ul^hicb 
the executor is authoF}86d;tbji^#j^^^ 

So far as the agreement is aonewb.isid, 
it is to be observed that the AdnaiAis- 
trator^General is no party to it him. 
self. Nodpnbt "rWbere all the parties 
have agreed he has bonsentadf . 
effect to theagreetnent ip, bia cdmlhis*; 
tration U{ Pasupeti's estatg; "pdsjpntes 
between the parlSae might 'te* 

pulted in the exeentor being dHthn; . 
on the strict terins of the 
and in the parties l^ing driyen^' to 
civil suit for determination .of. tbmr 
rights under the agreemtotr . hot for 
determination of a question pf :'fibjlBi 
destination of a share of residnck. bndei: 
the will, I do not see wlfy 104- Should 
not be resorted to, thWgh the amount 
of the share has bean augmented. .Under 
the agreement. I think the ekeoutor 
may aUd should refer to S. 104 for (be 
due adnunistratioh of the estate An his 
charge. Upon this point of, dlffertoce 
therefore I would hold that in the .clr. 
cumstanoes which haye happened in 
this case the applicant Brimat^ Parijat 
Debi can invoke S. 104, Succession Act, 
in her favour. 

(2) The second point of. difference 
is as to whether it is incumbeut 
upon Srimati Parijat, Debi. to takeont a 
succession certificate to enable her 
to recover the residuary share of the 
estate of the testator' payable to 
her son Tirthapati Mukerjee. It is 
admitted that the neoesstty for let- 
ters of administration does not exist 
in the present case, haying regard to 
S. 212 (2), Succession Act, and to the 
fact that the parties are Hindus. The 
question then is whether in the present 
applibation what Parijat Debi is seeking 
to recover is. a *'debt" within thq mean- 
ing of 8. 214, Succession Act: if it 
is, then it is said a soooession oertifi-* 
cate must first be taken out by* Pi|riiat 
Debi and produced to the Court. 

Tirtbapatl’s share was a share of resi. 
due, and it does not seem to me to be of 
assistance to consider the 'position of an 
executor id, regard to a specific bequest, 
to which he has assented. A residuary 
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share is on a ^iffatent footing: In Tn- 
thewy V. Selft^r (IS) Sir George Jessel 
says : 

** It appears to have been long settled law that 
there le bo residue of personal estate until after 
pa;pmeQt of the debtSj' funeral and testamentary 
etpenses, all costs of the administration of the 
estate of the tescator. l^herefore until you have 

S aid the. hosts, you do not arrive at the net rbsi- 
ue at all; and when you do arrive at it, it is 
distributed according to law. That is the prin- 
ciple.*^ 

It ia yrith reference to that passage 
that Yontigeri L. J., says in the Dr. Bar^ 
nado B EomBs ease (14) (at p. 484} the 
principle is tliat : 

until the residue is ascertained, and until its 
existence as net residue has been acknowledged 
either by payment to the residuary legatee, or if 
the residue be settled, by the appropriation of ^ 
fund to meet the settled residue, the residuary 
legatee has no interest to any specific part pi that 
which subdequently becomes residue as a specific, 
fund, but that his right is, until that amount at 
time arrived, subject of course to any interim 
distribution, to have the estate administered in 
due coarse.*' 

In the aama ease before the House of 
Lords ' Altenbormyh's case (2) the same 
principle was upheld following Lord 
Sud^ley's ease (l). It is laid down 
that the legatee of a share in the residue 
has DO interest in any of pro- 
perty of the testator until the resi- 
due has been ascertained : and Lord 
Atkinson says (at p. ll) that Lord Sude^ 
ley*B case (1) conclusively established 
that until the claims against the testa- 
tor's estate have been satisfied, the resi- 
due dops not come into actual existence. 
It is a non-eaistent thing until that 
event has. occurred* The probability that 
there will be a residue is not enough. 
It .most be actually ascertained. The 
case ojt Attenhorouyh v. Solomon (3) re- 
ferred to in argument before me does 
not appear t^i me to bear on the present 
case : that was a case where theciroums- 
tanoes'were such that the true inference 
to be drawn from them was held to be 
that in pledging certain chattels belong- 
ing to the residuary estate the executors 
were noli itotibg as such, because the re- 
siduary, estate bad at that time become 
vested in tbe trustees as trustees. In 
4he present case the residuary estate 
never baoatne so vested. . in the Adminis- 
brator^^eneral as trustee, either under 
the aj^mment or otherwise. I have al- 
readt said thait in my judgment tbe Ad- 
ministrator.Oeneral of Bengal was ad- 

»1S. (1679) 4 gh D fi8s46 LTOhll^ 

14. (leao) 1 K B 468. 


miDistering the estate under tbe trill 
and his title to the property was ttnder 
the will, thali also seems t6 be a fact re. 
cognized by the agreement ; he *is net a 
party to the agreement and is not evpn 
brought into it in any capacity of 
trustee. Now in regard to Tirthapati's 
share of the residuary estate in tbe pre. 
sent case, I find the Acting Chief Justice 
says : 

** It was admitted on all hands at the bearing 
before us that tbe costs, debts and pecuniary 
legacies have not been paid." 

Mitter, J., on tbe other hand says in 
one passage : 

'* it is not the case of either party that residue of 
Tirthapati's estate has not been ascertained at 
the date of the application." ^ 

Mitter, J., further refers to various 
statements that the share of Tirthapati 
may come up to 25 lakhs, lie refers to 
« statement of the Administrator-General 
in a letter that tbe estate has not been 
completely administered as the residuary 
estate and had not been divided among 
the different residuary legatees ; and he 
adds that 

** that is a very different thing from paying that 
the re.'iduary estate of Tirthapati had not been 
ascertained." 

Later on he again refers to the 25 lakhs 
which may be allocated to the share of 
Tirthapati, and then he goes on to say 
that the amount of the residue was as- 
certained after bis (Tirthapati's) death 
and that it was a debt in the hands of 
the Administrator-General. Now I find 
that in his letter of SOih May 1930 the 
Administrator-General says that the 
estate of Pasupati Mukerjee has not been 
completely administered. On the 2l8t 
June he writes that all the costs have 
not yet been paid nor has the residue 
been sHocated. And in para, 5t)f his 
affidavit he refers to the fact that the 
share of Tirthapati in the residuary 
estate may on allocation come up to 25 
lakhs. In this position of affairs and 
upon the authorities referred to above it 
seems clear enough that tbe residuary 
estate has never yet been ascertained 
and that in that event there can be no 
question of any debt in respect of it. 
Nor do I see any reason for saying that 

*'debt" iq S. 214, SucoeseipB.AP^* is 

be construed in any Uridat br bi^hbr sense 
than Che meaning given in Webb v^ Sten- 
ion (8) as a sum of is nowj 

payable or will become in the' 

future by reason of a preeene obligation. 
In these circamstanoei-lt is nnneoessAry 
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to discuss ihs forther argumetit tbsi 
under Becarities Ao6, 1920 and 8. 370» 
Buccessipn Act, Tirthapafei's aliare is a 
debt in sa far as it oonsist^i of Qoyern- 
'ui^t Securities, from the point of view 
irhat these are debts by Government to 
’the bolder. Upon this point therefore 
I find myself in agreement with the Aot- 
jiag Chief Justice, and that it is not in- 
icumbent upon Sm. Parijat Debi to take 
put a succession certificate to enable her 
ito recover the residuary share of the 
.estate of the testator payable to her son" 
Tirthapati Mukerjee, 

(3) The last point of ditference is upon 
the question whether any relief can be 
granted to Parijat Debi on an applica- 
tion such as she has made to the High 
Court on its original side or whether 
she must be relegated to a suit. The 
Acting Chief Justice held that the pro- 
cedure by application was unobjection- 
able by reason of the fact that all the 
parties were before the Court, and that 
there was no dispute on the facts. 
Mitter, J., holds that the procedure 
under S. 302, Succession Act, by appli- 
cation in the testamentary jurisdiction, 
is not strictly available because the 
matter is no longer under the will but 
under the agreement. I have already 
given my reasons for not accepting this 
latter view. The Administrator-General 
still must rest primarily on the will and 
the grant of probate for his authority 
for administration of the estate. The 
administration is not yet complete, and 
I apprehend that for these reasons and 
so long as the administration is alive the 
procedure by application under S. 302, 
(or under S. 28, Administrator-Generars 
Aot) would be available to the Adminis- 
trator-Genoral if he required directions 
“in regard to the estateor in regard to the 
administration thereof." And if, as I think 
that procedure is open to him, I can see 
no reason why it is not available to any 
one of the parties to the administration, 
including Parijat Debi. I would therefore 
«hol4 that relief can be granted heron 
such an application as she has made, 
and tbat^she need not be relegated, to a 
suit - ■ ■■ 

result m the whole ^J^j^alt .iAtbat 
T atn in agreement yritb the Aotlng (Jhiaf . 
Justice upoA4>U three points. The order 
must be as.pvoppsed by him : the 
appeal will W dismissed. The Adminie. 
trator-General will pay hie own eoetv* 


The eoste oftbt> Secretary of 
India in Oonncil :: wUi come out 
estate. Srimotty Parijat Debi wUl > 
her own costs. - v- ' ' 

K*S. Appedl MwiiB^^B^ 

, A. l.R, 1933 Calcutta «SS; ; 

Mixxbr AMD M. 0. 

Lalit Mahan Boy and 
ment^debtpr.— Appellants. 

■ ■ ’ .V. . 

Sara4 Chandra^ Saha- 
— BeepondapI*'. . . 

Appeal. Ko/1^ o| 1999f>l}e«ttd|^^.' 
28th Febcdary 1093; from epi^lalidbrdiihr 
of Diet. 'Tadge, .MyuebBi^gliV 1%;^ 2iid 
March 1932. - 

Limitation ABl (l'908),Airi.tA2‘^AiiiiiMtiil* 
debtor entit'lod to raiM.ploo'w 
not doing m •*> Ho i. gtoolwde^ 
thi. plea at .ubtoqumtt otago .' off (MHkMitl|)tn 
' praeeodittg*. V‘ 

Where » decree’holder .ppilee. 
and the jadgmeot-debtoit, heiag eniitiei: 
having had an .opportq^ty to laif),'.' ^ba.pt 
limitation, doe. notdoee aadatt'.drd^, fdr eTOr'' 
cation by attaohment is mwie en* tii'eiipi^foKtioa, 
the jadgment'debtor is pteoIedba frotii 'intMi^ 
that plea at a eubseqaent stage- in tbd uid ese* 
cation proceediAge : 8 Oal hlfP 0), ifiiU;' Jtl'A 
1921 P C 28, JR«/ i «0 Mad 1018 and 
Dist. - 

Paresh Lai Shomr^iot AppOllaatB.: 

Prafulla Chandra Chakravariy ^ for 
Beepondeat. 

Mitter, J . — The qneatiOQ taieed by ihlB 
appeal relatee feo tbs fiBnlity ot ottoc- 
wise of certain objeeitionB made io .the 
course of execution. It is neeeeiiavy to 
etate the faote of the case in order to 
appreciate the contention raised by-, the 
appellants. It appears, that a fait for 
dissolution of partnership WM irohdiag. 
in the Oourt of the Suberdlhate Judge 
(Second Oonrt) of Mymenflo^ '.a^d -a 
receiver vrns appointed ' ip ..that^euit,. 
The receiver obtained a debtee a^ipet 
the present appellants jddgmeht'debt'oro 
in January I991«. fot debts due to the 
firm in reepeot of wbiob t% 'diiselution 
proceedings have. been ethtited. The re- 
ceiver made seysrid attempts to have the 
decree sathi^ed hypxeeatiop. His'last 
application iot execution was Bled on 
7th July. 1926 and was'diamissed on 3rd 
September the eajhe year. 2iod April 
1929 this decree, whioh it ffboght ro - be. 
exeopted vTOS aHottisd to thp preii^t re^ 
pohdenh<i ^e yeispondent jhlad; eh apfdi*. 
oatioB tor ieteontisa on 2tst May :1^ 
aUegtng Mf^nl of certain interoetlp 
Stayeh 1^86 iTOd oertain other. shiMM. 
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quent paymaots in Pous 1336 and later. 
Thafe application for expoution was regis- 
tered subject to the case o{ limitatioo. 

The notice under 0. 21« B. 22, Civil 
P. 0., was ultimately served on lOtb 
Atigust 1930 and there is an. order in the 
order sheet of that date showing ti^at 
the notice was served and that the 
service was proved. The present appel- 
lant did not appear on that date and the 
Court directed an attaobment under 
■ 0.2), of the Code. On 3rd Decem- 
ber 1^0 a further notice was issued 
under O. 21, B. 66 of the Code for settle- 
ment* of price to be mentioned in the 
eale proclamation, and this notice was 
served on 12th December 1930. On 12th 
December 1930 the present appellant 
^appeared and he obtained an adjourn, 
mant to enable him to put in his objecr 
tion, On the 20th idem the present 
appellant filed an objection. He denied 
in the objection payments alleged by the 
decree-holder and he pleaded limitation. 
The Shbordinate Judge who dealt with 
the fiaatter in the first instance upheld 
this objection of the judgment debtor 
and diemissed the execution case on the 
ground that it was barred by limitation. 

Against this order an appeal was Uken 
to the Court of the District Judge of 
Mymensingh and the learned District 
Judge was of opinion, that the execution 
was. in effect time barred When the pre- 
sent .application for execution was filed. 
But he was of opinion that having regard 
to the order of the Court dated 22nd 
August 1930 directing the issue of at- 
tachment under O. 21^ B. 54 of the Code, 
it ^as not open, to the present appellant 
to raise the contention at a subsequent 
stage of the execution proceedings that 
the application was not barred by the 
Statute of limitation. In this vjew he 
set aside the order of the Munsif and 
directed that further proceedings in exe- 
outioo should be allowed. 

A^inst, this order the jud^ent. 
debtorg have prefetTad this * appeal and 
it has been contended and very strenu. 
ously dp; behalf of the appellants that 
there has no decision: on the ques. 
tion of limitation by the order of 22nd 
August 1980' dud that the principle 
analogous to the principle of res judicata 
which has been applied by^ the learned 
District Judge should not have been ap. 
^plied to the present case. In puropinlon 
'trhis contention has really no 'substnee 


in* it. Jt has been decided by their 
Lordships of the Judicial Committee so^ 
far back as in the very well-known case 
of Mungal Pefshad Dichit Y.Otri^aKUnt 
Lahiri (1) that where a decree-holdjsr 
applies for execution and the judgment- 
debtor being entitled to and having had 
an opportunity to raise a plea of limita- 
tion, as in the present case, does not do 
80 and an order for execution by attach- 
ment is made on the application the 
judgment-debtor is precluded from rais- 
ing that plea at a subsequent stage in 
the said execution proceedings. It hasi 
been sought to distinguish the facts of 
the present case from those of Mangal 
Pershad Dichit's case (l) on the ground 
that the question of limitation was not 
determined in the present case as it was 
'‘^not raised, the present appellant not ap- 
pearing after the service of notice. It 
is difficult to distinguish the facts of 
Mangal Pershad Dichii's case (l) from 
the facts of the present case for there, 
as here, there was a service of notice on 
the judgment-debtor as to why attach- 
ment should not issue and the order for 
attachment was made by the Subordi- 
nate Judge on 8th October 1874. Aa 
I have pointed out notice was served on 
him to show cause why the decree should 
not be executed against him. With re- 
ference to this order their Lordships of 
the Judicial Committee observed this: 

**The order was made by a Court having com- 
petent jurisdiction to try and determine whether 
the decree was barred by limitation. No appeal 
was preferred against it; it was acted upon, and 
the property sought to be sold under it was at-, 
tached, and remained under attachment until 
the application for the sale now under considera- 
tion was made." 

Here ^ also as in Mungal Pershad 
Dichit's case (l) the present appellant 
did not appear in pursuance of the notice 
to show cause why execution processes 
for attachment should not issue, and in 
bis absence the order was made for issuo 
of attachment aud execution processes 
on 3rd December 1930, when notice under 
O. 21, B. 66 of the Oode was served." 
The present ^ppellantg came in and took 
time to file an objection and the objeo- 
tion was actually filed on 20th December 
1930. It is not in buic opibiM ..open tOi 
them now to raise 

raise it when the notify, to caw 
v^as istoed on , them^Cry^bjO^ Lordsbipa 
of the Judicial Goinmittaf. have aUo 
1 . (leio) 6 Cal 61 ^ 1 A 6]^ 
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confiiderc^d in a sabsetuent oase.nKamdly, 
in the case of Baja of Ba< 9 nnad v. Vein* 
sami ^evar (2), qaestidns similar to 
tlfe one with Mfhioh wd are dealing in 
tibe present case ; and it is instruc- 
tive to quote from their Lordships' 
decision a portion of the remarks made 
by their ITjordships in the said case 
as it is pertinent to the present contro- 
versy. Their Lordships said this: 

*' In these final proceedings be permitted the 
defendants to raise again the plea that the above 
order of December 1915, did not preclude the 
defendants from raising the pl^a that the defen* 
dants were barred by limitation. Their Lord- 
ships are of opinion that it was not open to the 
learned tfudgo to admit the plea. The order of 
13th December 1915, is a positive order that the 
present respondent should be allowed to execute 
the decree. To that order the plea of limitation 
if pleaded, would according to the respondent's 
case have been .i complete an.swer, and therefore 
it inu.st bo taken that a decision was given 
against the respondents on the plea. No appeal 
was brought against that order, and therefore it 
stands as binding between the parties. Their 
Lordships are of opinion that it is uot necessary 
for them to decide whether or not the plea 
would have succeeded. Tt was not only compe^ 
tent to the present respondents to bring the plea 
forward on that occasion, but it waj incumbent 
on them to do so if they proposed to rely on it, 
and moreover it was in fact brought forward and 
decided upon. No appeal was brought from the 
order then made, and therefore it was not com- 
petent for the S^ordinate Judge to admit the 
plea on subsegfroit proceedings, or to consider 
it in his order of 31st March 1917, and the same 
remark applies to the judgment of the High 
Court on 7th March 1918, from which this ap- 
peal is brought." 

Applying these remarks to the facts 
of the present case it is absolutely clear 
that it was open to the present appel- 
lants to prefer an appeal against the 
order made on 22nd August 1930, direct- 
iog attachment to issue. That order 
could only be sustained by hold- 
ing that the Oourt decided by the plain- 
est implication that the decree was still 
subsisting and that it was not barred by 
the statute of limitation. That order 
could not be sustained unless that' 
was the view which was taken on the 
previous occasion; and against such 
drder there is' no doubt that an appeal 
would lie as between the paitid's in the 
suit under S. 47 of the Oode, and no alp- 
peal having bean taken at any st^e 
prior to the .exedutioh the order passed 
must be takeh ag final between the par- 
ties in the matter. 

It remains to notice a few oases on 
which relianoe has been placed. OQ 
a, AIR 


half qf the "^apjpeilants. The 
these eases 1$ thit Case of Bhola ^ 

Prafulla Na^"(3)/. An examinaiiotit 
that case will show ;that although notl^.-* , 
was issued to the judgment-deblore ^ 
fore the decree was-aotfiaUy 
to another Oourt in cohiiequ^^ iof* 
change of jurisdiotioh . is dote' ^ 
pear that Itofore the order {or attach- ' 
ment was issued by the second. Cpiart' 
that notice was served again 
jadgmeojt-debtors. This, seoohd 
had, by the ttjjlhsfet of iarisdiottd^v-h^R . 
given the power W weoute.t^^ 

But the notice ’Was py ^^he first 

Court. Besides ((here is jaiiplhe^ .point ; 
of difference and that Is 
application for execuMcW Was ^ 
dismissed by reason bf 
judgment. debtor after the altaehe^eidt' 
order had been made by the eebec^ 
came in and objeoted tp 
on the ground that it was barred ;by 
li(xii|iation. After sav^%l id|b^ni^ento 
prinoipaBy at the instanbe . the de« 
oree^holder when the Case eahjie on for: 
hearing neither parti^ had api^ared 
and the Oourt refused the appUca.tioti 
for execution and disslbwed the objec- 
tion of the judgment-debtors. The facts . 
therefore are distinctly diesimUai^' to^ 
the facts of the present case. Ano^ther 
case which has been relied on is the 
case of Subramania Ayya^ v. BajBaj^B- 
wara Dorai (4). An examination of that- 
case will show that the notice 'which, 
was issued before . the order, of attach- 
ment was hot a notice to show cause*' 
why execution should not issue but was- 
notice to show cause why hie heirs- 
should not be brought on the record as- 
the legal representatives of .the deceased 
judgment. debtor for the purposePf exe- 
cution and the legal representatives had 
no notice that any particular property of 
theirs wag going to be att^hed. On the- 
other hand there are obeervations of 
Sesbagiri Ayyer, which would sup- 
port the vipw which we are taking. .The 

learned Judge says, thus: • , „ 

“ At tile satns time as potatedout by the Judi- 
cial Committee, parties aaould act be allowed tp < 
agitate the same qUeetlon after it has been once- 
daeided; and this dictum of their Lordships hae 
bean sxtsnded to .oases .whC^ the narties had au 
opportttulty to object to the .decision, tut did. 
nct^avail themseivet. of that opportunity . One- 
principle seems to be oleav, and that is, that. the 
party who is sough t to be' affsated by the bar- pC : 

aTridciCiBl^sfeT ^ 

4, (19l7XdO tfad 1016«38 1 C 627, 
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•res jadicaU ' should have notice of. the point 
vhich is likely to be decided against tflm and 
should have an opportunity of putting forward 
ills contentioas against such a decision." 

These oond it ioag were falfilleii in the 
present osse and according to the view 
of the learned Judge just referred to the 
objection pf the appellants is not tena. 
Ue. The result is that the appeal fails 
and mast be dismissed with coats. The 
hearing fee is assessed at one gold 
igdobur. 

Af- C. Ohose, J . — I agree. 

K.S. Appeal dismissed^ 
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Mukbrji and S. N. Gcha, JJ. 

Krista Behary Plaint ifif — Ap- 

pellant. 

Sarojini Dassi — ^Defendant — Bespon- 
•dent. 

Civil Suit No. 67 of 1932, Decided on 
16th Mbroh 1938. 

Hindn Law-^Dayabhaga school— Stridban 
Ayautaka— Daugbtor's son does not include 
otop-4augb(er*t son — Latter it not pre- 
ferential beir to brothor’s son. 

Among the list of heirs to ayautuka stridhan 
propSrty of a woman governed by the Daya- 
hhaga school of Hindu law, daughter's son does 
not Inelnde a step-daughter's son, and the lat- 
ter is not a preferential heir to a brother's son: 
.82 Cal 261; 40 OnlSCand 11 Cal 69; Ref; AIR 
1923 Cal 2S9, DiU. IP 868 C 1; P 861 G 1] 

' 0. Haera and A. K. Basra — for 

Appellant. 

N, 0 . Chatter jee and B. N, Sanyal — 
for Bespondent. 

Judgment, — The question in oontro- 
{vergy iu this ease relates to the in- 
heritance of the ayautuka stridhan of 
-one Padharani Dasi, a widow governed 
by the Dayabhaga school of Hindu law. 
The plaintiff is the son of Badharani’s 
step-daughter. The defendant sets up 
jus tertii, and contends that on Badha- 
rani'g death the property descended to 
one Gosto Bahari, a son of Badharani's 
brother. 

Bucklahd, J., hag dismissed the suit, 
holding thtfb Gosto l!iehari was the pre- 
ferentiali heir. At p. 158 of Mulla’g 
Hindu Law, Edn. 7, are to be found two 
tables enumerating the two gets of heirs, 
the first set consisting Of 5 groups of 
heirs, ip their order in respect of ayau- 
taka stridhan according to the Bengal 
sohopl; and it is with reference to*^ these 
tables that the matter will be discussed 
here. As regards the first three, groups 
of the first table, no question arises , In 


thig oasev Mr. Basra's first contention 
on behalf of the appellant is that in 
Group 4 of the first table * 'daughter’s 
sons” should bdread as inoiading sbep- 
daughter’s isons.” If this oontentioib 
succeeds it is obvious that the plaintiff 
should be held to be the preferential 
heir, because the defendant comes in 
only under Group 9 of the second table. 
In support of the eontontion that no 
distinction should be drawn between 
"daughter’s sons" and "step-daughter’s . 
sons" reliance has been placed uponcer. 
tain decisions which we shall now notice. 
In Dasarathi Kundu v. Bepin Bihari 
Kundu (l) the contest was between a 
step-sister’s son and the elder brother 
of the husband. Several reasons were 
given by the learned Judge for holding 
that a step-sister’s son is practically in 
the position of one’s own sister's son 
and in a better position than the elder 
brother of the husband even from the 
point of view of spiritual benefit. While 
overruling a contention that the men. 
tion of "whole brother” in para. 29 of 
Dayabhaga, Ch. 4, S. 3, which was 
considered by the learned Judges as ap- 
plying to succession to a woman’s sulka 
only, suggested that whole-blood was 
also meant in para. 31 etseq, the learned 
Judges observed: 

"This rather supports the contention of the 
plaintiff than that of the defendants in this 
case; for the verse indicates that where a person 
connected by half-blood is meant to be excluded 
the author says so." 

The case of ^Sashi Bhusan Lahiri v« 
Bajendra Nath Joardar (2) merely pur- 
ported to follow the decision in the case 
of Dasarathi Kundu v. Bepin Behari 
Kundu {]) \n iskX as that case gave 
the step-sister’s son a place in Group 7 
of the second table, and also proceeded 
upon the decision in the case of Bhola-^ 
nath Boy v. Bakkal Das Mukerji (3) in 
which it had been held that under the 
Bengal school, of Hindu law sons of 
sisters of the half- blbod are entitled to ^ 
succeed equally with sons of sisters of 
the whole blood to the property of a 
deceased brother. The case aiJiUindra 
Nath Boy v. Nagendra .Nath Boy (4) 
was a Mitakshara ease, theoonleat beio'^ 
b etween th e fatber’s hallLaiSter’s son 

1. f 1906) 82 Oal 2ex«d 0 W 

2. 40 Oal 62«16 1 0 " 

8. {18S5) 11 Oal 69. 

4. A IB 1488 Oal 289sl08 t C t46s»65 

116 S. .■ ‘ 
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and the mother's sister’e son aa» to the 
right to succeed to a male owner and 
while dealing with' atmabandbusi the 
learnecl Judges observed that where the 
tjBxt-writers meant that there shou^ 
he a difference between the relations of 
full- blood and half-blood that was espe- 
cially enumerated, but whereno such dis- 
tinction is made in the text the words 
should be read as including both full-blood 
and half-blood. These decisions, in our 
judgment cannot be regarded as having 
laid 'down any general proposition that 
wherever in any list of heirs a parti- 
cular heir is named, it should be taken, 
in the absence of any express words to 
the contrary, to include both whole- 
blood and half-blood. And on the 
authority of these decisions we are not 
{prepared to hold that Group 4 of the 
-first table should be read as including 
step-daughter’s sons. The next attempt 
made on behalf of the appellant was to 
support the group of heirs whom Srikri- 
shna in his Dayakarma Sangraha inter, 
poses between Group 4 and Group 5 of the 
first table. Jiinutabahana, in namingthe 
heirs up to Group fl, allowed the doc- 
triue of spiritual beuefit to ho subordi- 
nated to other considerations to a cer- 
tain extent. From the texts of Menu 
Brihaspati and Devala. he deduces the 
rule (Dayabhaga, Ch. 4, S ii, 9) that the 
son and maiden daughter have a like 
right to succession, and on failure of 
either of them, the goods belong to the 
other, and on failure of both of them the 
succession devolves with equal rights 
on the married daughter who has a son, 
and on her who may have a male issue, 
for by means of their sons they may 
present oblations at solemn obsequies. 
He then turns to the text of Manu 
{ix, 139) which says: 

“Bven the son of a daughter delivers him in 
the next world like the son of a son;*' 

and then as between a son's son and a 
daughter's son he gives preference to 
the former, observing that since the 
married daughter is debarred from in- 
faeritance by the son it is reasonable 
that the son of; tbe debarred daughter 
ehallalsp be excluded by thp person 
who bats heir claim (Dayabhaga Oh* i 
3, 11). So far, that is to say as re- 
gards Groups 1 to 4, it may perhaps be 
eaid that spiritual benefit was a. pri. 
mary cbbsideration with himl But. in 
naming Group that i« to say^afi^Afae 


daagbW's son, bo* admits 
widowed daBgMecis^ But these are 
able to confer ah^ epiititaal benefit; ifiiid 
his reason ioi‘ letthig; , them in bare is' 
that they are al$p:)iar ^ffapriugs .{pafi^ 
bhaga Gh. 4 ii, IS},^ wnieh : is jfibthlng ' 
else than the ground of efatu'ral/^ye a|i^d 
and^affection. Brikifiabuiiipin:.)^^^ 
band, being more realous 
out the doctrine of spiriiua^Sb^pl^ii'^ 
placed between Group 4 and Gnmiie tbe 
following heirs in their order: 
sen's eon, (3) step-son, (8) step-iibii^ sbni 
and (4) step^ebn's son. . ^SrUtrisHtia^a 
oommetary on payabbaga,jr Oh ^.4. 8, 8„ 
Dayakarma Sangraha Ch: 3, A ^ 9). 
Sir Oooroo Das Banprji jh iWf :Hiodu 
Law of Marriage and StrtdbM^ 6^: 
p. 477, has observed that 
bahan's rule . ie . more au^^titiatiye 
and also more equitable; Srilcrishhj4|s 
list has been generally accepted. , It 'ia 
clear, however, that thie list as it stands 
gives the appellant ^no place;., unless 
"step-son's son" is taken ; to include 
"etep-daugbter's son." 

To establish that the step-daughier-s 
son should come, in under the category 
of step-son's son in the list of . 8ri* . 
krishna's heirs, or should, in any event, 
come in after the husband, i. e., Group# 
of tbe second table, Mr. Basra relies 
upon paras. 31 to 34 of Dayabhaga, Oh. iy. 
S. 3. He has also argued that the deci- 
sion of this Court in the case of PurnQ» 
Chandra By sack v. Copal Lai SsU (6), 
in which it was held that the words 
"of the rival wife" in para. 31. and 
paras. 32 and 33 are interpolations and 
spurious was not right and ' that on a 
proper interpretation of these as well as 
of the paragraphs that follow it should 
be held that the step- daughter's son 
should have a place at one or other of 
tbe aforesaid places. After providing for 
the 5 groups of tbe first table. Jimuta- 
bahana proceeds to deal, with tbe next 
group of heirs oonslstiug of tbe woman's 
parents, her .brotberaud her husband. So 
far as these are concerned it is potoecea- 
sary to deal with them in detail. It is 
now well-settled that pf ra 28 of Daye- ' 
hhaga, Ob. 4, S. 3, Which oontoins a 
rule of sueoession, and para. 39 tberaOfi 
which contains a resuhoe of some of the 
preceding paragra|xfas, formulate a rule 
which is appliosble all kinds of 
Stridhan : see^ Judoonath Sirc ar y* 

, ; llscsrS CVJ Sfle. 
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Basanta Kumar (6). This rule ie that 
in the first place it goes to the brothare 
of the whole blood; and if there be none, 
to the mother; if she be dead« to the 
father; and on failure of all these, it 
de«/olve8 on the husband. The order 
given in the Dayabhaga has been ac- 
tsepted by the Courts as applicable all 
kinds of Stridhan : see Sir Gooroo Das 
Banerjee-a Marriage and Stridhan. Edn. 5, 
p. 473. Mr. Basra has seen the diffi- 
culty that Jimutabahaoa up to para. 29 
of the aeeUon has never thought of the 
step-daughter ’a son. He therefore relies 
upon paras. 81 to 34 and wants to get 
out of them a meaning which will enable 
bis client te come in either in the group 
of Srikrlshna's heirs or at any rate, after 
the husband, for either would suit him 
equally welL These paragraphs have 
therefore to be carefully considered. 

In para. 31, Jimutahahana begins by 
saying “on failure of heirs down to the 
husband this role is again provided'* and 
then says “Bribaspati thus delivers,'* 
and then cites a text of Brihaepati which 
runs . thus : (Here the judgment stated 
the text and proceeded). This text has 
been translated in the fragments of 
Bribaspati, Sacred Books of the East 
Series, thus : 

“86. The mcthec's sister, the wife of a mater- 
nal ancle, a paternal nncle'e wife, a father’s 
eister, a mother-in-law and an elder brother's 
wife are declared to be eqa^l to a mother. 

89. If they have no legitimate son of the body, 
nor (other eon) nor daughter’s son,. not their son 
their sister's son eto,;sbatl inherit their property.” 

In paras. 32 and 33, the word aurasa 
is explained as meaning both son and 
daughter and a reason is ^iven for this 
meaning; and the word 'son'' in verse 
89, quoted abpve, is also explained as 
not being confined in its meaning to an 
issue oif the body but as including the 
son of a contemporary wife. For such 
a meaning of the word “son,’* lelianoe 
is placed npon a text of Manu with 
ference to which it is said : 

“ If amoDg'gll the wives of the said husband, 
one brings forth a male child,” 

Manu Has declared them all, by means 
of^that son, to be mothers of the male 
issue; and^ further reason is also given 
that if, i limited meaning , be given to 
the wof4 son, the word, would be super- 
fluous and the sister's son or other 
remote heir would have the right of 
sucoessioD though the son of a oontem- 
6. (i873)T9’w b ^ 


porary wife be living. In this way the 
conclusion is reached that if there be no 
legitimate son or daughter, nor a grand- 
son in the male line, nor a son of a rival 
wife, the right of succesaion devolves op 
the daughter's son. The question as 
regards the authenticity of paras. 32 and 
33 arose in the case of Purtta Ghandra 
Bysack v. Gopal Lall Sett (5) in which 
the contest was between the daughter's 
son and the rival wife's son. Paras 32 
and 33 directly bear upon this question. 
For reasons that are elaborately set out 
in the decision of Mookerjee, J., it was 
held in that case that the verdict of such 
commentators as Srikrishna, Aohyuta, 
Moheswara and others censuring the 
paragraphs as spurious or questionable 
was well founded and that there were 
substantial grounds for holding that they 
are interpolations. The case went up 
before the Judicial Committeei but their 
Lordships observed that they would 
make no pronouncement on this question 
as it was not necessary. For us also it 
is not necessary to go into the question 
of authenticity of these paragraphs in 
the present case, because we cannot see 
how, even if they are genuine and re- 
garded as correctly laying down the law, 
the son of a step-daughter can avail of 
them in any way for his benefit. The 
paragraphs make no mention of the son 
of a stop daughter. We may observe in 
passing that in a later decision in the 
case of Debi Prasanna Boy Ghoudkuryy, 
Harendra Nath Ghose (7) Mookerjee, J., 
has referred to paras. 32 to 36, but has 
not said anything as regards the genuine- 
ness or otherwise of paras 32 and 33. 
We therefore pass on to para. 34 which 
is the most important paragraph So be 
considered in this connexion. This para, 
graph deals with the word tatsutah 
(their son) in Brihaspati’s text quoted 
above. This papagraph has been thus 
translated in Golebropk's Dayabhaga : 

“ By the pronoun in the phrase 'sons of those 
persons' (3l) the woman’s own issue and the . 
child of a rival wife are signified. ThereCore 
their sons have a right to inherit ; nor tbd.eon 
of a daughter's sou also, lor he is excluded from 
the oblation of food or obsequies.” 

It is clear however that the word in 
the text which has been translated as 
child is the word "puttra,'' thq^ paragraph 
ruDDing thus (After stating the paragraph 
the judgment proceeded). The translatipn 

7, (1910) 87 Cal 86896 I Q fife; 
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only follows (be oommentators 8rikriB|ina 
and others in what they have yaid of the 
word tatautah in Brihaspatl's text and 
net a^to what Jimutabahana meana by 
it. These cocnnnentators in order to give 
fbe utmost latitude to the dootrine of 
spiritual benefit and in order to sea that 
its application is logically sound and 
GODsiateqt, have read the word iatatftah 
in Bribaspati's text as moaning not only 
eon of the rival wife but his sister as 
well. They do not mean to translate 
Jimutabahana’s rendering of the word as 
given in para. 34. And Srikriahna him- 
geif, in his summary of the rules at the 
end of the section of the Dayabbaga on 
which he was commenting, ,was content 
with introducing his groups of heirs 
between Groups (4) and (5) of the first 
table and giving no place to a step- 
daughter’s son in that group or any- 
where else. As for Jimutabahana him- 
self, immediately after the husband he 
gives places to Bribaspati’s secondary 
sons, and he has expressly given the 
order of succession in para. 37 and also 
taken the precaution of saying in para. 
38 that the mention of the secondary 
sons in para. 31 was intended merely for 
an indication of the heirs, without 
specifying the order in which they 
succeed. In parn. 39 come others, in- 
eluding the husband's sapindas. 

It may be pointed out here that the 
order of inhoritanco of the six secondary 
sons amongst whom the respondent comes 
under Group 9 of the second table, is 
agreed in by Haghuuandanaud Srikrishna 
and they refer to tho same doctrine of 
spiritual benefit as the basis of their 
conclusion, (See Sir Goornodas Banerjee’s 
Marriage and Stridhan Edn. 0, p. 498). 
iIq these circumstances, we are unable to 
bold that either in the text of Daya. 
bhaga or in the authorities there is any- 
thing on which it may be held that in 
the law as prevailing in Bengal the 
appellant can come in preforence to 
the respondent. The appeal is dismissed. 
We make no order for costa in it. 

]t.S. Appeal dismissed. 
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Babkin, 0 J. and Costello, J. 
Sa^awari Debi — Appellanir. 

. 

i?wptfro?~-Opp0Bite Party. 

Ciiminal Appeal No. 590 of De. 
cided on 3rd January 1933. 


Criaai»%inC. (l8d8), $. 
port m'ohtieaioa none of the 
nod conldeivoo^y.oliie aato who cemnaM 
iiiurdor'-**Stot«iiiont aft time of trial byWft.* 

nots^a Aome of whom woi^ osamiapd • Oft if|* - 

qucAft, that accuood co'nlooaod bpr guilt soba 
after occwrrenoo^-^A^eqspd i» ontiftiod to^got, 
copy of inquest rbpbrf bnid^ 
witnesses speaking tb t|iu 

Where an iuquest report 
of the people examioed cotud 
to the murder, and that all of • 
the ID order, had been coihmitted hy seine un- 
known person, but accused was ^th 

murder on the alleged confessions her 

soon after the event to the wltnesSesV^ Some . 
whom were . also examin^ at , the time bl inr ' 
quest: . * 

Held : that acobsed was entitled tb , get copy 
of inquest and erbssretamlue the wUhCMdes, who 
spoke to the alleged confession ';y‘. her; 1 

Held further, that the invest did not 
come under 8. 161, Criminal &'0.' ' - (fi ^888 0 8] ^ 

Santosh Kumar Sasu and Mmtindm . 
Nath Banerjeer^iot Appellant. , 

Khondkar^ Deputy ..Legal . 
brancer — for the Grown. 

Banking C. thig case tha ap- 

pellant before os is a woman named 
Bajeswari Debi. She was put on bbr 
trial before the learned Sessions Judge 
of Burdwan and a jury upon a charge of 
murder under S. 302 and another 
separate charge of abetment of murdet 
under S. 302 read with S. 109, 1. P. 0. 
The charges were in respect of the 
death of a woman called Lilabati who 
was found with her head almost severed 
from her body on her bed in her own 
house on the morning of 22nd January 
1931. The prosecution case was that 
Lilabati’s husband was away on busi- 
ness and that the accused who lived, at a 
house of her own some 6 or S 
bighas distant was to come in. and sleep 
at night with Lilabati and keep her 
company. It ■ further appears -that 
Lilabati bad a small child of about 15 
or 18 months who slept with her. On 
the morning of 22nd January Lilabati’s 
maidservant of the name of Jbalu 
Metani (P. W. 6) fonpd that her mUtresa 
was lying in bed with her throat cut in 
the way I have mentioned. €he saw 
the little child come crawling or tod- . 
dling Out covered with blood. Several of 
the neighbouss came before, very Jong; 
the accused Bajeswari came that very 
momept and the. President of the Union 
Board wrote a letter which be sent 
through a ehowkidar to the Sub^lDSpec- 
tor at the; police station. Neither tfab 




tibowkidar nor tfae letter said anything 
about a particular person being • snapeo- 
ted or having been incriminated' as the 
murderer of the deceased. The Sub- 
Inapeotor oame that day, the 22iid, and 
in the evening he held an enquiry. His 
inquest report included the statement 
^thoit Lilabati bad been alone in her 
house the previous night, that every 
one believed that some unknown person 
had committed the murder and that no 
one could say anything as to the cause 
of this murder. A number of witnesses 
signed that inquest report after it had 
been re&d over and explained. 

From the following day the 23rd, 
until about the 25th the Sub. Inspector 
remained in the village. He examined 
some witnesses for example, t’. W. 2 
under 8. 16J, Criminal P. 0., on the 
23rd. There was no mention at that 
time of any confession by the accused. 
He examined some other witnesses, in 
particular P. Ws. 4 and 5, but not until 
13th February, by which time witnesses 
were speaking to a confession having 
been made by the accused on the 
morning of the 22nd at the time the 
lady was discovered and in the presence 
of the neighbours. As a result of the 
investigation a certain number of cir- 
cumstances were discovered. Some of 
these are doubtful; others are reason- 
ably certain* The chief thing was that 
a large sacrificial knife in the bouse of 
the accused was found on the morning 
of the 23rd. It is said to have been 
treated with oil but nevertheless there 
were spots of blood on this which have 
been found to be human blood. In ad- 
dition to that there is a witness who 
says that at about 3 o'clock iq the 
morning of 22nd January he was out 
getting labourers and while passing 
Bajeswari's house he heard her saying 
that she was feeling restless and asking 
for water. The prosecution story ac- 
cording vio their own witnesses is* that 
when thes neighbours came on the 
morning of the 22nd, and Bajeawari also 
came, Bajeswari was the person who 
i|pok down the quilt from the deceased 
woman; tjhat they asked her to do this, 
and that she took it down to a certain 
extent, and did not take it down further 
beoa.nseshesaid'tbe injury extended only 
that fir. In view df this fact and in 
view hi tfae fact that there was a small 
fishy toddling abont covered wHh blood 


^t ^8 not possible to lay any great stress 
on the 'circumstance that there were 
spots of blood on the woman’s sari or on 
her hands. There is something •ratl^r 
in favour of the accused in the circum- 
stances that between the morning of 
the 22nd and the 23rd, when her sari 
was seized at her house, she had ap- 
parently made some attempt to wash off 
the patches of blood on her sari and she 
did not apparently make any serious 
attempt to delete it altogether. But 
there has been from the beginning to the 
end of this case no scrap of evidence as 
to motive so as to render the action of 
the accused intelligible on the assump- 
tion that she committed this murder. 
At one time a different theory of the 
cause of this death was apparently put 
forward. There was a previous trial 
and one man was acquitted and this 
woman was convicted, but she was direc- 
ted on appeal to be retried. 

Taking this as a sufliciont indication 
of the character of the case, the accused 
woman in this appeal makes a number 
of complaints against the charge of the 
learned Judge. I think that a large 
part of the charge, if T may say so, is 
very well done, but there is one por- 
tion of the charge which it seems to 
me that we cannot possibly support. I 
have already narrated that in the even- 
ing of the 22nd the Sub Inspector having 
held his inquest and having seen quite a 
number of witnesses recorjled that no- 
body whom he had seon could give him 
any notion as to the cause of the murder 
and that everybody professed that it 
was seme unknown person. Now the 
main plank of the prosecution evidence 
in this J;rial is that on the morning of 
that day Bajeswari had uttered vanous 
expressions, some of which are entirely 
ambiguous and not necessarily expres- 
sion of guilt at all, but that among other 
things she actually said *'Look at the 
blood on my bands. I have cut her." 
It was therefore very important indeed 
for the defence to get before the jury * 
the fact thak although according to the 
prosecution this woman^.had used lang- 
uage of that kind in the morning in the 
presence of a number of neighbours in^ 
eluding some of^ the persons most in ^ 
terested the Sub-Inspector in the even- 
ing was not informed; of any^ sueh con- 
fession, all the people^ ^bbtn be had 
examined professing to have no know. 
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ledgaat'all aa tb tba perspn \vbo di^T^be 
murder and attributing it to^some un- 
known parson. Now the defence do not 
appeanr to have seen the importanoa of 
this as early as they might have done. 
On 2lBt May before the Sub- Inspector 
went into the box this matter was clearly 
in the mind of the defence and they put 
in a petition according to which they 
wanted the learned Judge to give them a 
copy of this inquest report and wanted 
that certain witnesses speaking to the 
confession by the accused on the morn- 
ing of 22nd January should be cross, 
examined upon it. 

The learned Judge following, as he 
thought, a decision of this Court in the 
case of Emperor v. Karimuddi Sheikhll) 
refused to allow that inquest report to 
be used by the defence to throw doubt 
upon the evidence of confession given by 
ithe prosecution. In my judgment there 
is no foundation whatsoever for such a 
ruling and it would be very remarkable 
{indeed if so obvious a test of the evi- 
jdence of the prosecution witnesses was 
jnot to be available to the defence. It 
liB not evident to me that the inquest 
report comes under S. 161, Criminal 
P. C., but in any view in this case it 
did not matter. What the Sub-Inspec- 
tor says is that neither A nor B nor 0 
nor nor any one of the people whom 
he examined including those who signed 
the inquBst report had any knowledge as 
to who committed the murder. There, 
fore it is not a question of a joint state- 
ment as distinct from a separate state- 
ment. All these people should have 
been cross-examined as to how it came 
about, if what they say is true, that the 
Suij-Inspdotor did not hear anything 
that morning though one of the wit- 
nesses was a witness before the Sub- 
Inspector and signed the inquest report. 
To take away from the defence the right 
to make the most of that point before 
the jury was to reduce this trial almost 
to a farce. I may say for myself that as 
a juryman on the basis of this fact alone 
1 have very little doubt indeed that the 
evidence of confession in this case is 
entirely false. Now it is sot necessary 
to examine the validity of some of the, 
other criticisms which Mr. Basa has 
made about the charge of the learned 
Judge. A seems to me that the fact 
1. 'AiB"i9ss'0silJ7s«i98acr 0 gisSias 10 
Cx L J 725^ 


4hat xppori 9k^6^mll^^J^^e 

ruling diibe'i^rned Judge 

not to bejopmude^d by the. jury ‘ 

of casting doufat upon the evidence ofoM- ' 

feasion makes it '^nite impossible to susi i- 

tain the verdict given bp the juty. • 

learned Judge says that he bag dii^llow^ 

ed the defence’ from 

report lin this manner ; 

joint statement. That in nip; jji^i^iit 

is entirely a fallacious view . 

Now the charge of murder 
serious charge and even althcmgh ' thie 
woman has been tried twice it is a very 
serious matter which we hayf donSU . 
der, viz., whether she ought to^e tried 
for a third time. The basic fiiUit in the 
circamstances of this case is that where- 
as there was a case of a certain charac- 
ter and a certain degree of strength, on 
the charge of murder she has been;- 
quitted by the jury of that charge and I 
think very properly acquitted of thak 
charge. At the end of the charge the 
learned Judge introduced the question 
of abetment of murder. He says that 
* 'the learned Public Prosecutor arguee that even 
if you come to a finding of not guilty as regards 
the murder, you should still consider whether 
she is not guilty of abetment, for the evidence 
of P.W. 4, Gopi Krishna Boy, before the com* 
mitting Magistrate, was that this woman Bajes* 
wari said at the time of her confession have 
opened the look.’** 

He goes on to point out that this ivit- 
ness states that he does not remember if 
he said so before the committing Magis- 
trate. Then the the learned Judge goes 
on to put a further argument of the Pub- 
lic Prosecutor that if the woman Bajes- 
wari was in the house of Lilabati ebe 
must have opened the door no inatter 
who the assailant was and Bajeswari 
therefore was an abettor. It is a little 
difficult to see why if the confession that 
she backed Lilabati is not reliable the 
remark ‘*1 have opened the lock" should 
be relied upon to ccnvict her of abet- 
ment. At any rate there is no such 
evidence worthy of consideration in this 
trial; and as to the suggestion that if 
the ^oman was there she must have let 
the assailant in, I can only say that ^ it. 
does not appear that there is very maoh 
in that and that in any ovent'to Jet the . 
assailant in is not necessarily to^ let him 
in with; the knowledge , that he would 
murder Lilabati. I regard the charge of 
abetment In this case as eotikely un- 
8Qpported> < 1 cannot imagine why* a 
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Separate charge of abetement was etar 
framed; and what has happened in this 
case is that the jury have acquitted the 
woman on the ohargeof murder but have 
found her guilty of the charge Of abet, 
n^t of murder* It seems to me quite 
wmg that this woman should ever be 
•tried on this charge because the prose- 
cution has no statable case. It is not 
known to this day what case of abet- 
ment could be run against this uoman. 
There are three kinds of abetment ac- 
cording to laur* X do not think that 
blood nn the woman’s Sari has anything 
to do With the charge of abetment. The 
charge of abetment is certainly not a 
charge on which it is reasonable to have 
this woman remanded for retrial. As 
regards the charge of murder she has 
been acquitted of that charge and in my 
judgment there is no reliable evidence 
against her except tbe faot that a knife 
hanging in her house was found to be 
marked with some stains of human 
blood., . I put aside the evidence cf con- 
fession as almost palpably untrue. The 
evidence of the man who says that he 
heard her say something at 3 o’clock in 
the morning is extremely suspicious to 
' my mind, and even the evidence that 
this woman was at that night sleeping 
with Lilabati, if you take it as a whole, 
is extremely doubtful. I cannot my- 
self think it possible that if this woman 
■ is properly tried she would again be con- 
victed of the charge of murder of which 
the jury in the present case have already 
acquitted her notwithstanding the sum- 
ming lip which did not allow the jury to 
take into consideration a point which is 
a verj^ strong point in favour of the de* 
fence.* In these circumstances it seems to 
me that the proper course is to allow tbe 
appeal and to direct that tbe woman 
Bajeswari Devi be acquitted and relea- 
sed. It is not necessary in tbe interest 
of justice or proper that she should be 
retried. 

CoBtellOf^ J . — I agree. 

Appeal allowed. 
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. Guha, J. 

Aliap Ali and otkere — Appellants. 

V. 

SriA Cl^andra Putta and others — 
Bespondents. 

Appeals Nos. 1 to 8 of 1981, Dacided 
on 13th March 1933. , , 


Sengsl Tenancy Act (8 of 1885), S. 153--* 
Claim far arrears of rent for perliAular 
poriod and claim for enhsncemont of ront 
fro*!! subsequent period in same suit kept 
distinct and separate— Decree for arrearibof 
rent is not appealebte. 

In certain suits, the claims for arrears of rent 
and for enhancement irere made, but the claims 
were kept quite distinct and separate and en- 
hancement was claimed only sabseqnent to the 
period covered by the a« roars of rent claimed; 
and the Court also adopted the same course in 
passing decree in the suits: 

Held: that the decree for arrears of rent was 
not appealablo; A / ii 1926 Ca2 11S2. Ftel on; 
4 10 745, Diet. [P 864 C 1] 

Bamdayal De — for Appellants. 

Atul Chandra Gupta and Birendra 
Chandra Das — for Bespondents, 

Judgment . — The plaintiffs in the three 
suits in which these three appeals have 
arisen, prayed for realisation of arrears 
of rent for tbe period for 1335 to the 
itBbadra Eist of 13li8 B. S., in respect of 
three tenancies. In addition to the 
claims for recovery of arrears of rent for 
the period mentioned, there was a prayer 
for enhancement of rent on the ground 
of rise in prices, as provided by S. 30, 
Ben. Ten. Act. The tenants defendants 
raised various questions in resisting tbe 
plaintifi’s claim for rent as made in the 
suits. It was pleaded that the suits 
were not maintainable, and that the de- 
feodants did not hold tbe jamas in res- 
pect of which rents were claimed, under 
the plaintiffs. As indicated by tbe Court 
of appeal below, the question of the 
maintainability of the suits for recovery 
of arrears of rent, as also the question 
of the relationship of landlord and ten- 
ant between the parties, were the main 
questions at issue between the plaintiffs 
aqd the defendants. The trial Court 
observed in its judgment that it, was 
futile to raise complicated issues in these 
suits for rent, and did not apparently 
decide the questions of title indicated in 
the same. The Court, however was 
asked to decide the question of liability 
of the defendants to pay rent on the 
basis of realisation of tbe same; and tbe 
decision, of tbe Court of first instance 
went sgainat the plaintiffs: the suits 
were dismissed. 

On appeal the learned Sabordinste 
Judge in tbe Court of'appeal below» ob« 
served that tbe materials before/ the 
Court were not convinoiiig ^enough to 
lead to an inference that, tbe* plaintiffs 
had not tbe title in them fib^reoeive rent 
from the defendants, and > that leaving 
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aside the question of title whiob wae not 
necessary to investigate in these* rent 
suits, it could not be held tbet the 
plaintiffs should be deprived of their 
(right to get rents from the defendants 

• in these oases ior the period in suit, as 
-they (the plaintiffs) were in receipt of 
rents for the previous years; that if any 
•other panty had a better title, it was 
open to that party to bring an action 
against the plaintiffs for establishment 
of that title. The plaintiffs' suits were 
accordingly decreed by the Court of 
appeal below, so far as the claims for 

• recovery of arrears of rent were con- 
•cerned, and the cases were remanded to 
the primary Court for decision on the 
issues as to whether the plaintiffs were 
entitled to enhancement of rent under 

30, Ban. Ten. Act, and if so, to what 
oxtent. The claims for realization of 
arrears of rent as made by the plaintiffs 
in the suits, and the claims for enhance, 
ment of rent, which according to the 
•statements in the plaints in the suits, 
which were to take effect — after the 
period for which there were the claims 
for recovery of arrears of rontj — wore 
(kept distinct and separate. This was 
the obvious course to be adopted in view 
of the claims made in the plaints as the 
f)laintiffB had not claimed recovery of 
arrears of rent at an enhanced rate, after 
determination of the amount of enhance- 
vnent under S. 30, Ben. Ten. Act. So 
iac as the decision and decrees of the 
Court of appeal below, entitling the 
plaintiffs to realise arrears of rent as 
olairued in the suits, the defendants have 
appealed to this Court. 

A preliminary objection was taken on 
behalf of the plaintiffs-respondcnts that 
the appeals to this Court were not main- 
tamable, regard being had to the provi- 
sions contained in S. 153, Ben. Ten. Act. 

In view of the claims separately made 
in the plaints for recovery of arrears of 
rent for the period mentioned, and for 
enhancement of rent, the claims not 
being for rent at an enhanced rate, I 
have no hesitation in coming to the con- 
clusion that the appeals cannot be held 
to be maintainable under*' the law./ The 
suits, so far as they related tq arrttr|; of 
reht for the period from 138$ -^ the 
Bhadra Kist of 1338 B. 8., were obvi- 
ously suHa in whiob claims for recovery 
Hcf rent within the meaning of. S, 153, 
Ben. Ten. Act, were made, and .;there<^ 
1988 C/109 A 110 > 
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, was ^0 question ot aseessmenb'o! in- 
volved jd there 

As haa'bMnlndieaied'aboye, , 

for reoovei^ of arrears of rent at Asjgw- 
iied rate, and the C^Uims for 
ment under S. 8(}, Beiir; lem Act, 
kept altogether dietmst and separate by ' 
the plaintiffs, and thS id 

passing decrees in 

had adopted that coui'M " 

In the above view of the 
me, regard being had to tfaA;i:e|ilsion!for 
the decision of this Court in tfae/tese 
l^eni Madkab v. Bijoy Chand (1), with 
which I am in entire agreement, the ap.- 
peal to this Court preferred ,by the de- 
fend ants- appellants which clearly relate 
to the claims made by the plaintiffs-res- 
pondents, for realisation bl. arrears of 
rant for a particular. period, at the rata 
specified, must be held to be not main- 
tainable. It may be mentioned that' the 
decision of this Court in the ca^ of 
Dhanukdhari v. Baburam (2), on which 
reliance was placed on behalf of the ap- 
pellants, is of no assistance to them, in. 
asmuoh as. the suit in which the above 
decision was given was of a description 
to which 8. 163, Ben. Ten. Act, would 
have no application. This has been 
clearly pointed out by the learned Judge 
of this Court deciding Beni MadhaVe 
case (l), to which reference has been 
made above. In the result, the appeals 
are held to be not maintainable, and are 
dismissed with costs. One hearing fee 
is allowed in the three appeals. 

K s. 

1, A I R 1926 Oal 1182= rOG I 0 670. 

2. (1909) 4 I C 745. 
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Mittbr and Hbndbrson, JJ. 
Nagendra Nath Boy and others — Ap- 
pellants. 

V. 

liaran Chandra Adhikary — Bespon. 
dent. 

Appeals Nos. 37 and 57 of 1933, De- 
cided op 12th April 1933, against order 
of Dist, Judge, Pabna, D/- 30|iih l^ovem- 
ber 1932> 

(a) Practice — ^ WitneM<— Trial Court Jiatt 
discratioii in matter of recallinjg witnoM for 
further examination.' ,V 

The trial Court has a discretion in the matter 
oCTeesllihg a witness for further i examination, 
atid.if it thiafce that the questions to be put to 
such witnms , are more or leas of fcivolons cha- 
racter or iVr^tfavaot, It can refuse to recall such . 
wUnM., , [P$68€iJ 
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(b) Civil P. C (IM^. S. 49 - Mer* claim 
for reititiition of certoin turn of rnonoy 
against decree- koldar is not equity evailabte 
to the jndgBieiit-debtora 

Judgment-debtor had applied to claim restitu- 
tion of a certain sum of money against hie de- 
eree-holderv. The decree was assigned by the 
latter to another who had notice of the applica- 
tion. In execution of the decree by the as- 
signee, the judgment-debtor 'contended that the 
right of assignee was subject to his claim for 
restitution ; 

Held : the mere claim for restitution was not 
an equity which wae available to the judgment- 
debtor and that he had no right of set off on date 
of application for execution : 16 Cal 619, Ref. 

[P 86S G 2] 

' (c) Decree — Execution — Execution by as- 
•ignee of decree- bolder— Order for sale made 
in lifetime of latter ^ Legal representative 
of decree holder cannot contend that exe- 
cution cannot proceed for entire sum. 

Where an assignee of a decree obtains an order 
for sale in execution of the decree during the 
lifetime of the assignor, the latter's legal repre- 
sentatives cannot, on principie analogous to res 
judicata, contend that execution cannot proceed 
M the entire sum in respect of which it was 
sought to bring about sale of the property : 8 
Cam, Ref. [P 869 01] 

(d) Debtor and Creditor— Creditor becom- 
ing hair to debtor or vice versa — Two in- 
terests are merged. 

When, on account of death a creditor becomes 
heir to h debtor, dr a debtor becomes heir to a 
a creditor, and thus the two opposite characters 
of debtor and creditor become united in the 
same person there is merger of two interests : 
6 All 27, Bel on. IP 869 0 1] 

(e) Civil P. C. (1908). S. 2, Cl. (11) — A 
person to become legal representative must 
retain possession of the property belonging 
to the estate with intention to represent the 
estate. 

It is one of the essential tests with regard to 
the case of persons who intermeddle with the 
estate of another before they can be called as 
legal representatives of the deceased persons, that 
they must retain poBaes«-ioa of properties belong- 
ing to the estate with the intention of repre- 
senting the estate ; AIR 1926 Cal 826, Rel on. 

IP 869 C 2] 

(f) Practice — Obieclion as to prayer for 
discovery not tabea in grounds of appeal in 
lower appellate Court— It cannot be taken in 
second appeal — Civil P. C. (1908), S, 100 and 
O, 11, R. 11. 

An objection, that there has been prejudice by 
reason of tUk prayer for discovery not having 
been geven, effect to, if not raised in the grounds 
of appeal in the lower appellate Oourt, capnot Be 
allowed to be, raised in second appeal. 

. [P 870 on 

Bupin^a Coomar Miiter and Sur^fit 
OAandra XnAtW-^for Appellante. 

Atul42handra Oupta, SatUh Chandra 
Sinha'and Bansorilal Sarkar — iot Boa*. 
pondontB. 

J. — Thofaefes, of tbo two fip*. 
peaU, Nos. 3 y and 57 of 1939» ara to ' 


soDte extent- inter.oonneoted with each 
other and it is neeesaary to state the 
faotsof the two oaeeein the order in 
which they have been presented )?y the 
learned advocate for the appellant. ]^< 
appears that there were two brothers of 
the name of Frasanna and Bhabani. 
Prasanna had also another name Guru- 
obaran. He died leaving behind him a 
widow Sham Bangini and his brother 
Bhabani. During the lifetime of Sham 
Bangini she executed a deed of relin- 
quishment of her husband's estate in 
favour of Bhabani, the latter promis- 
ing to giving a certain amount a& 
maintenance to the lady during her 
lifetime. In 1917 Bhabani executed a 
promissory note for certain amount in 
favour of Sham Bnngini who instituted 
a suit against Bhabani on the said note. 
During the pendency of that suit Bha- 
bani died. Sham Bangini however ob- 
tained a decree against the sons of Bha- 
bani who are four in number, namely 
Syamapada Roy, Nagendra Nath Roy,. 
Birendra Nath Boy and Jogandra Nath- 
Roy. 

Against this decree which was obtained 
by Sham Bangini against the present ap- 
pellants, namely the sons of Bhabani, 
the latter preferred an appeal to the 
District Judge. In the meantime Sham 
Bangini took out certain proceedings to> 
which it is not necessary to refer. On 
20th October 1925, during the pendency 
of the appeal, the ampudt which was* 
decreed in her favour and which had 
swelled at that time to a sum of Bupeee 
2,070 odd was withdrawn by Sham 
Bangini, one of her relations having 
stood surety for her. On 5th March 1930* 
the learrfed District Judge in the appeal 
brought against Sham Bangini came ta 
the conclusion that her suit on the pro- 
missrry note was barred by the statute 
of limitation and the suit was %ccord- 
ingly dismissed by the appellate Court. 
Sham BaDgini preferred an appeal to the 
High Oourt.^ On 16th December 1930*. 
the defondan'ts, that is, the boob of Bha- 
bani, made ah-applloation for refund of 
the money wbioh bad been teken out by 
Sbete Bangini after the debielon of tbe^ 
Court in the promissory note oaeeA.> To 
this. proceeding the anrety was added » 
a party. On 4tb January 1931,. .while 
the appeal to the High Court, was pend- 
ipg, Sham Bapgint died. On , the death 
of Sham Bangini the appeljaiittB wantOd* 
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to bring on record three peraens, Kn- 
mndnath Boy, Ambikapada Boy, and one 
Haran Ohandra Adhi(fary,.on the ground 
tlfat £hey had intermeddled with the 
^fcate and as such they were legal repre« 
aentatives of Sham Bangini or of her 
huaband’a estate within the meaning of 
S. 2, Civil P, 0. The Subordinate Judge 
held that they are not the legal repre- 
sentatives. as the appellants are the legal 
representatives, being both the rever- 
sioners of Sham Bangini's husband's 
estate as also the heirs of her stridhan 
property. The Subordinate Judge accord* 
ihgly dismissed this application for res 
titution. The District Judge has affirmed 
that decision holding at the same time 
that DO appeal lay to him. Notwith- 
standing, the learned District Judge has 
gone into the merits of the case. It is 
against that order of the District Judge 
that an appeal from appellate Order 
No. 57 of lOdd.has been preferred to this 
Court. 

Now to come to the facts of ap* 
peal from appellate Order No. 37 of 
1933. Ou the reversal of. the judgment 
by the District Judge in the promissory 
note suit it is said the defendants-ap. 
pellants became entitled to an amount 
of about Bs. 4,500. Sham Bangini brought 
a suit for arrears of maintenance and ob- 
tained a decree against Bhabani on 11th 
June 1930. On 20th August 1930 she 
made an application for execution for a 
sum of about* Rs. 1,379. On 23rd Da- 
oember 1930 Sham Bangini is said to 
have assigned the beue^'t of this ex 
parte decree of Bs. 1,379 in favour of 
one Haran Chandra Adhikary who is 
respondeut in appeal No. 37. The vali- 
dity* of this deed of assignment was 
challenged by the defendants. They 
alleged that as the deed was registered 
on the date on which Sham Bangini died, 
that is on 4th January 1931, it cannot be 
said to be a deed which was registered 
by her at a time when sha was in full 
possession of her senses and it waa fur- 
ther contended that the deed of assign- 
ment waa a forgery as Sham Bangini 
was admittedly a literate lady and as 
she is alleged to have signed the dceii^ 
ment in eight places in (our of wbi^h 
her name was spelt in tour different 
ways. • 

The handwriting expert one Mr. 
Hardless was examined, who hat 
posed that the deed does not oontetp 


her si^aturei It is to be oBseryeil'Iifhait 
the thumb impressions which 
are not disputed, to be. her ./thuiiabi^i^iiv 
pressioDS; but it is said tfa%t 
impressions were obtained at a tf me wbeiif' 
the lady was unable to execute*;^ 
of assignment. It was furthC^jN^- tl^i, 
the SulvRegistrar before whpi&tfii disM 
waa registered was examined. 
sent appellants asked for furtt^r re- 
calling of this witness in order to put 
him certain relevant questions their 
case being that the Bub-Begistrar had 
never been near Sham BangSni^s refii- 
dence at the time when i^he deed was 
said to have been registered. Both the 
Courts below have agreed in, the view 
that the deed of assignment is a genuine 
one and that it was executed for consi- 
deration by Sham Bangini and have 
accordingly disallowed the objeotions 
raised on behalf of the present defen- 
dants- respondenta., Against this coh- 
current judgment appeal No. 37 has been 
brought to this Court. 

We deal with appeal No. 37 first as 
that has been argued first by the learned 
advocate for the appellants. Two ques- 
tions arise in this appeal. Jt is argued 
io the first instance that the judgments 
of the Courts below are vitiated by 
irregular procedure which was followed 
by the Court of first instance seeing that 
the trial Court shut out evidence on 
material points and has allowed, the 
late production of a document which 
has been marked as Ex F in the case 
and that the appellants have been seri- 
ously prejudiced by the reception of this 
document at the late stage. It is stated 
in the second place that Haran Chandra 
Adhikary, the respondent in the present 
appeal, has taken the assignment with 
notice of the claim made in the applioa- 
tion for restitution by the present defen- 
dants, appellants against Sham Bangini 
and that the Courts below should have 
held that the defendants were entitled 
to get a set off of the, sum for which 
restitution has been applied. ,Wi1ih re- 
gard to the first of these grounds we are 
of opinion that there is absolutely no 
W^ubatance ip it. It appears* th At the 
Sub^Begielirar who was examiimd on 
24th August was not put the question 
wbfch .it la now complained the api^l- 
lants should have been allowed to put 
to him^ jSevaral days after, some tipae 
in September, an application was put in, 
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before the Ooert etating that some mate* 
rial queeticQS shoald be put to the Sub- 
Begistrar in euppoit of the oaae made 
by the appellaara thatfcbe Sub-Begistrar 
*waB nowhere near Sham Bangini'g reei. 
•dedoe on the date the deed of assignment 
was esecuted. 

Vie ourselves have examined those 
quecrtione and we are of opinion that the 
Oourts below were right in coming to 
the conoluaion that some of those ques. 
tions were not of any relevanoy and did 
not bear on the questions in issue in the 
present ease. In matters of this kind a 
oertain amount of discretion is always 
vested in the trial Court, and in the 
exeroise of that discretion the Court of 
first instance was of opinion that the 
questions were more or less of a frivolous 
character, and having examined some of 
the questions we have read we are of 
^opinion that this ground must fail. With 
regard to the late production of £x. F 
it appears that this document was not 
in possession of the present respondent, 
but was in the posEession of a pleader 
who produced it on 4th June 1931. It 
does not appear that any application 
was made to the trial Court asking for 
time to rebut the evidence produced at 
the late stage namely to rebut the letter 
which was really produced for the pur. 
pose of showing an admission made by 
Sham Bangini as to the execution of the 
deed of assignment in question. 

With regard to the second point taken 
namely that the assignment was subject 
to equities and that the Oburts below 
were wrong in not allowing a sec 
off of the sum of Bs. 4,000 odd which 
forms the subject matter of the applioa. 
tion for restitution against the sum of 
Bs. 1,379 in respect of which the applU 
cation for execution has been made by 
her, reliance has been placed very 
strongly by Mr. Mitter who appears for 
the appellants in these two appeals on 
8. 49, Civil P.G. It is said Haran Shan, 
dra Adhilfary who was really looking 
after thp litigation on behalf of Sham 
Bangini had notice of this application 
lor restitution and as such he must be 
said to have taken the assignment with 
notice of this equity, Thequeation which 
arises'lbr decision is as to whether the 
' annliflfttion forresti* 

tution of certain sum UB lAA'^UV J — o-'- 

•Sham Bangini can be held to be an 
equity which was available in favour 


of • the jiresent appellants* It is eon. 
tended for the respondent that 3. 49 
which occurs in the bddy of the Code is 
expressed ip vnry general terms'and^it 
is the rules in the schedule to the Code 
which really state the way in whicti 
this equity is to be worked out and it! 
was never intended by the framers of! 
the Code that although there was in 
existence on the date of the assigument 
uo cross decree in the resCi tution matter, 
still the rights of the assignees will be 
subject to the mere claim for restitu-j 
tion. If one looks to S. 49 of the Code 
the illustrations to the section which df 
course are not exhaustive show that in 
both the illustrations what was allowed 
to be set off were the two decrees that 
had been obtained on the date when the 
execution application was made. 

^ The principle which is embodied in 
S. 49, Civil P. C., is the same as that 
enacted in S. 132, T. P. Act of 1882, and 
it appears to us that the right of set off 
is undoubtedly an equitable right, and 
if the judgment-debtor has the right to 
set up a cross decree under 0. 21, R. 18 
of the Code, he has this right also against 
the transferee of the decree-holder. Re. 
ference may be made in this connexion 
to a decision of this Court in the case of 
Kristo Eamani Dassee v. Kedar Nath 
(1), which was decided at the bar. In 
Ulus. 2, which really is taken from the 
facts of the a&Beot Kristo Eamani Dassee 
V* Kedar Nath (1) to which we have just 
referred, it appears that at the time 
when C applied for execution against B 
of the whole decree B had already ob- 
tained a decree against C and it was 
held that C was not entitled to execute 
the decree for more than the sum which 
C could recover after the set off. From 
the other illustration also it appears 
that if A holds a decree against B for a 
sum of Bs 5,000 and B holds a decree 
against C for Bs. 3,000 and A transfers 
his decree to (7, C cannot execute the 
decree against B for more than a sum of 
Bs. 2,000. The right pf set off was notf 
in^ existence! pn the date when this ap- 
plication for execution of the present 
reepondent itr tesppci of the decree as- 
signed over to him was made. In these 
oircumstanoei it appeara to us that this 
ground a)iO mitst fail. It has been poin- 
ted out further on behaU of the respon- 
dent tha i even d uring the life-time of 
TTmaHs Oai eie. " 




Sham Bangini tbe order for 8ale« in exe- 
cution of the decree which haa been as- 
signed over to the present respondent 
was niftde and it is argued on the princi- 
ple analogous to res jodioata, which has 
been enunciated by their Lordships of 
the Judicial Oommittee of the Privy 
Council in the case of Mungal Pershad 
Dichit V. Qnja Kant Lahiri (2) that it 
is DO longer open to her legal represen- 
tatives to contend that execution can- 
not proceed for the entire sum in respect 
of which it is sought to bring about a 
sale of the property. On all these 
jgtouDds we are of opinion that this con- 
tention of the appellants must also fail. 
The result is that this appeal must be 
dismissed. 

To take now Appeal No. 67. It is 
argued in this appeal that the Courts 
below were not right in coming to 
the conclusion that this application 
for restitution must fail seeing that 
(there has been a merger of the 
'rights of the creditor and the debtor the 
jtwo rights having vested in one and the 
isame set of persons. It appears that 
'after the death of Sham Bangini as has 
jalready been stated her hnsband’sestate 
vested in the present appellants and the 
present appellants are also the heirs of 
Sham Bangini. Therefore one could see 
every reason in ordinary circumstances 
to hold that after Sham Bangini's death 
the rights of the estate of ShamBangini, 
either her petsonal estate or her hus- 
band’s estate would vest in the appel- 
llants. Therefore the position is that so 
Ifar as the application for restitution is 
jconcerned the applicants and the oppo- 
isite parlies would be one and the same 
jset erf parsons. There would in such 
circumstances be what has been termed 
as merger of two interests. This posi- 
tion was considered in a very early case 
by the very learned JudgCg Mahmood, J., 
of the Allahabad High Court. In cir- 
cumstances similar to the present the 
, learned Judge observed in the case of 
Baffar^i Das v. Maharani Kuar (3), (at 
p. 34) thus : 

** We are prepared to hold that vrhen on accoozit 
of death a cr^itor becomes heir to a debtor dr a 
debtor becomes heir to a oreditDr» aiiid thus the 
two opposite oharacters of debtor and creditor be- 
come united in the same person the - application 
to'psy mona'y«may be regarded as eatlsguished/*' 

This principle has been fol^wed ia a 

a. (1910) 8 Cal SIS=8 I A ia8»4 Bar 

8. (1888) fi All a7=(1882) A. W N liO. ^ ' 


later deeision one of which de- 

cision of the tfitdras Hig& 
which the leiamd Pistriet Judgevh^ 
referred. The priaeiple accotde 
common sense and we sgiSee wBH thi4, 
principle laid down in the AH^toBad'. 
ease. In our opinion jtbat appll^tio^^... 
for restitution by the apVellenJi\*^tt^ 
longer be executed. It is saiS^-thii^,' 
even if it could not he ex^tltisd^ 
against the present appellant ^ is' bar-- 
tainly executable as against eome pex- 
BODSj namely the respondents who hevs^ 
already been stated to be three' in num- 
ber who have intermeddled with the 
estate of Sham Bangini's husband aa 
also with her own personal estaU and 
as such they are legal representatives 
against whom execution ean 
within the meaning of 0. % CL 11* Qlvif 
P. 0. The facts which have been fpUhd 
are that they have in their possession a 
small part of the mo, Tables, namely the 
utensils and so forth,* and perhaps a 
small cash belonging to the estate ei^et 
of Sham Bangini or her husband. But 
there is no finding, neither there is any 
assertioD, in the application to substi- 
tute them as legal representatives to the 
effect that they are in possession of the 
movables and cash with the intent ion 
of representing the estate either of 
Sham Bangini or her husband. In these 
oircumstahees it becomes very difficult 
to hold that they are really legal 
sentatives within the meaning of S. 2, 

Cl. 11. Civil P 0. It is one of the es- 
sential tests with regard to the case of 
persons who intermeddle 'with the estate 
of another before they can be ciiled as 
legal representatives of the^ deceased 
persons that they must retain posses- 
sion of properties belonging to the estate 
with the intention of representing the 
estate. That is the view which has been 
taken in a very recent case in this Court 
in the case of Satya Ban j an Boy v, 
Sarat Chandra (4) which has been also 
referred to by the learned District Judge. 

It is next said as a part of t^e rfrgu- 
ment on this branch of the case that by 
reason of irregularity of procedure in • 
the Oourft of first instance ii has not 
been possible for the appellant to estab- 
lish that the three persons who are the 
respondwts. are really the legal 
sentatives - within the meaning of U. a, 

B. 2. It ia said that anjyjplieation waj 

A 1 B f)sr&5»9a I e eaeT 
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made asking for discovery of the books 
of the estate and that application ^as 
acceded to by the Court and notwith-. 
standing that the books which were in 
possession of the three respondents have 
nQj> been produced and the Court should 
have taken other steps to ensure the pro- 
ductjon of those books and if those books 
had been produced it would have been pos- 
sible to show that the respondents were 
in possession of a large portion of the 
cash and movables belonging to the 
estate and from that intention might 
have been gathered that they did so 
with the object of representing the 
estate. It appears further that when 
this application for discovery was made 
each of the three persons came forward 
and said that they were not in posses- 
sion of those books and consequently 
notwithstanding the order made fay the' 
jCourt the case proceeded without these 
jdocumentB. It appears further that this 
|Objection, namely, that there has been 
prejudice by reason of this prayer for 
discovery not having been given effect to 
was not taken in the grounds of appeal 
before the learned District Judge in ap. 
peal. In these circumstances we do not 
Jthink we shall be right in allowing this 
'objection to be raised here. It is not 
necessary in this view to consider the 
other ground on which the appeal of the 
appellant before the lower appellate 
Court was dismissed, namely that the 
appeal was incompetent for the learned 
advocate for the respendents does not 
wish to press this ground. It appears 
therefore that for reasons we have given 
this appeal must also be dismissed. The 
result therefore^ is that both these ap- 
peals must be dismissed with costs. We 
assess the hearing-fee at two gold 
mohurs in each case. 

Henderson^ J. — I agree. 

K.S. Ayve ah dismissed, 
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Dahu and othert — Appellaata. 

• V. 

Empefor—OppoBiie Party. . 

, Oriminal Admitted Appeals Noe. 326, 
340. 40? i^nd 432 of 1983, Decided on 
29th Angoet 1933. 

(a) CrimiMi P. C. (1808), S. 369 — Jtida- 
neot' of two Judges os Crimlnol, Bonch cott*, 
not be overridden by any ether Judge or 
Bench of Judges^ 

A judgment of two Judges sitting as a Crimir 
dal Bench is a Judgment qI the High Court -and 


no Rather Judge or Bench of Judges has power to 
override, Slter or review it except .to correct a 
clerical error. Even the same Bench becomes 
functus ofQoio when once judgment is signed: 
14 Cal t2. Bel. on, [P 871 0 1; P 873 0.2] 
(b) High Court — Chief Juetice bee no 
greater judicial powers. • 

The Judicial powers of the Chief Justice are 
not greater than nor different from, but exactly 
the same as, those of any other Judge oC the 
Court: ^C\V N ASl, Bef. [P 871 C 1] 

^(c) Criminal P. C. (1896). S. 439 — High 
Court admitting appeal on queelipn of sen* 
tence only *<- It can pass orders, where it 
does not want any assistance from party or 
Crown, without issuing notice or sending for 
records. 

Where the High Court is satisfied that the 
conviction was justified, bnt thinks that there 
may be grounds for reduction of sentence, it 
will generally invite the Grown and the appel- 
lant, or either of (hem, to furnish information, 
in order to assist the Court to arrive at a deci- 
sion. In such a oaFO, the practice is to admit 
the appeal on the question of sentence only, 
though it is doubtful whether this procedure is 
strictly within the provisions of the Code. But 
where the Court does not require any further 
information on the point, it would he merely a 
waste of time, mouoy and labour, to issue 
notices, and send for records, and summon 
parties whom the Court does not wish to hear, 
and in such case the Court has jurisdiction to 
pass orders without issuing notice or sending for 
records. [P 872 G 2] 

(d) Criminal P. C. (1898). S. 439-Crown 
baa no right to influence Court in revision 
on question of punishment 

The question of punishment is peculiarly a 
matter for the Court, and in revision the Crown 
has no right to seek to influence the Court on 
this question, unless invited by the Court to do 
80. [P 872 0 21 

(e) Criminal Trial — High Court Bench 
acting without jurisdiction— Only remedy is 
to move Local Government. 

Where a Bench of a High Court sitting as a 
criminal appellate Court has acted without juris- 
diettou the only remedy is to move the Local 
Government to exercise the royal prerogative 
where the accused has been prejudiced 

[P 873 0 2] 

(f) Criminal P. C. (1898), S. 561-A — 
S. 561-A does not add to powers of High 
Court — Inherent power does not include 
power to review order made in criminal ap- 
pellate jurisdiction. 

Section Afil-A in no way adds to the powers 
of the High Court. It merely declares that such 
inherent powers as the Court may possess shall 
not be deemed to be limited or affected by any- ^ 
thing contained in the Code. The inherent ' 
powers of the Court do not inolude the power to 
review an order which has been made In the 
oriminal appellate jurisdiction: A I B 1928 Lak 
462,Appr, [P 874 0 2] 

Satindra Nath Siuhherjee, 8yed Nastm 
Alt, Sureth Chandra Talukdar and Bhn- 
dhar Haldjai — for Appellant^. 

Loti Williatns, Somd woefca Bgo a 
complaint was mads in OoBrt tq . tbs 
Acting Ohisf Jnstioa by tbs' Dsputy 
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Legal Bemembranoer that oerfeain oriers 
passed by my learned brother and my* 
self were illegal and made without jnris- 
dvptioB. No petition or ^ affidavit was 
filed, and the process was wholly irregn- 
Ihr, as the Deputy Legal Betnembranoer, 
and the Legal Bemembranoer who in- 
structed him, ought to have known. 
The Actin^Ghief Justice quite properly 
decided that he had no jurisdiction 
whatsoever to interfere with the orders 
of the Division Bench. But as 1 had 
heard about the complaint, and ex- 
pressed my willingness to consider the 
matter further, he directed that my 
learned brother and myself should form 
a Division Bench, when the Crown 
could mention the matter, if it was so 
advised. I fail to understand what was 
the object of making a complaint to the 
Acting Chief Justice, or what interest 
he was alleged to have in the matter. 
Such a procedure was an act of disres- 
pect to the Court, directly to the Divi- 
sion Bench, and indirectly to the Acting 
Chief Justice. No complaint had been 
made to us by the Deputy Legal Bemem- 
brancer or anyone else, and the Deputy 
Legal Eemembrancer presumably, and 
the Legal Remembrancer who instructed 
him, had some knowledge of the legal 
position, which was stated with clarity 
and precision by Sir Comer Pethe- 
ram, 0. J., and a Full Bench in In the 
matter of the petition of F, W. Gib- 
bons (IJ, decided so far back as the year 
1886, which decision no one since has 
seriously attempted to question. 

A judgment of two Judges of this 
jCourt sitting as a Criminal Bench is a 
jjadgmeat of the High Court of judi. 
^catufo at Fort William in Bengal, and 
|oo other Judge or Bench of Judges of 
jthis Court has power to override such 
judgment. The judicial powers of the 
Chief Justice are not greater than or 
different from, but exactly the same as, 

|t hose of any other Judge of the Court. 
On this point reference may be made to 
the case of Empress v. Khagendra Nath 
Sanerji (2). Moreover, in my opinion 
the Court when it has signed its judg- 
ment has no power to alter or review 
it, except to correct a clerical error. 
(S. 369, Criminal P. 0.) Thq four 
orders to which exception has been taken 
were as foflows; 

irrwsfjiTdinar ‘ 

a, (1898) 2 0 WN 481. 


(Lort-Williams, J.)* Culcu^ *871 

Appeal No* 326 of 1933.— Tbs teips of 
the order wss '*th6 appeal is admitted; 
The sentence' passed on the appell]Sj^., 4 fl 
reduced to six months’ rigotout 
sonment.” That was a case in wfai^ 
the appellant, who was a farash working 
in the Imperial Sooratariat 
and a young maor with no prevIbut.o<m«* 
viotioQ, was convicted d{ stealing seme 
bags oontaioing bundles of forms, which 
he asserted were waste paper, bht which 
the prosecution said were unused and 
current forma. In the oircumatauces. 
we thought that six months^ rigorous 
imprisonment was ample. 

Appeal No. 340 of 198S-^In this case 
the order was “the appeal Is admitted.'* 
The appellant was a young man ^ith 
good antecedents and no previous bon** 
victioQ, who had been convicted under 
S. 420, 1. P. G. He had orderadi eertain 
goods and issued two worthless ebequcf • 
The goods were seized at therasLimy 
station and the complainant safferod no 
loss. In view of the age of the aeousedf 
and the fact that the oomplainaint was 
willing to compound the offence we re- 
duced the sentence of imprisonment (or 
one year, to a sentence of imprisonment 
for six months, though we said that the 
Chief Presidency Magistrate was quite 
justified in passing the sentence which 
he did. In our opinion, in view of all 
the circumstances and the appellant 
being only 22, a sentence of six months 
was sufficient. 

Appeal No. 407 of 1933. — There wore 
three appellants in this case, and they 
had been convicted under the Indian 
Begistration Act and the Indian Penal 
Code for forgery and conspiracy in res- 
pect of a kabala. No. 1 had been sen- 
tenced to five years for conspiracy and 
three years under the Indian Begiatra- 
tion Act, the sentences to ran consecu- 
tively. No. 2 had been sentenced to six 
years, and No. 3 to five years. We went 
carefully through the charge, and we 
saw no reason for discriminating bet- 
ween the three accused, and wa thought 
that five years rigorous imprisonment 
was suffiolent for each of them. We 
therefore directed the two sentences 
against No. 1 to run oonourrently and 
not consecutively, and reduced the sen- 
tence of No, 2 to five years. We did 
not interfere with the sentence of No. 3. 
The result was that each of the appel- 
lants became liable to five years' rige*- 
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rous impriflonment. Nothing Mras said 
in this order about diamiBsing or ad- 
mitting the appeal. 

Appeal No. 432 of 1933. — The appel- 
lan(i had been convicted under S. 436, 
I. F« C., and sentenced to four and 
a half years' rigorous imprisonment 
and a fine of Bs. 100, or in default to 
rigorous imprisonment for six months 
more. The sentences of impriaonment 
to run oonourrently. The order stated 
that the appeal was allowed on the 
question of sentenoe only. We thought 
fit to point out that the Judge must 
have made some mistake in the sen- 
tenoesr because he first inflicted rigorous 
imprisonment for four and a half 
years and a fine of Bs. 100 or in de- 
fault six months' rigorous imprison- 
ment, which was to be in addition to 
the four and a half years making five 
years in all. ' But he went on to say 
that the sentences of imprisonment 
should run concurrently. The latter 
part of his order therefore contradicted 
the former part. Further there was no 
provision that the fine should be paid as 
compensation to the complainant. We 
drew attention to the fact that the Court 
had repeatedly said that there was no 
object in inflicting a fine as well as a 
long term of imprisonment, except where 
the fine was to be used fcr the purpose 
of compensation, and in other special 
cases to which we had referred in past 
decisions of the Court. We went on to 
say that in the circumstances of the 
present case the only reason for inflict- 
ing a fine would be that it should be 
paid ' as compensation to the person 
whose house was burnt. Therefore we 
confirmed the conviction, but altered th,e 
sentence to a term of rigorous imprison- 
ment for four years and a fine of Bs. 100 
which, if realized, was to be paid as 
compensation to the person whose 
house was burnt: in default of payment 
of the fine,^ the accused was to under- 
go a«furth6r period of imprisonment for 
six months; that is to say, in default 
of payment of the fine be wastoundergp, 
id all 4i years, rigorous imprisonment, 
which wad exactly the term of imprison- 
ment whioh the Magistrate intended to. 
inflict ttpon him. 

It is oomplained ,that as the appeals 
were admitted » the usual notices ought 
te have been given, and the appeal heard 
as provided in Ss. 422 and 423, Criminal 


P. C. Ilf each of these orders as drawn 
up there are clerical errors, and the form 
of the order is not in aocordance^with 
the judgment l7&ich I gave. This waa 
overlooked when the orders were signedi 
— what I said was, that there was no 
necessity to send for the record — and 
then I proceeded to give reasoDS why 
the sentences ought to be modified. Ac- 
cording to my recollection nothing was 
said about admitting or dismiesing the 
appeal, but the effect of the order was, 
that the appeal was dismissed sum- 
marily under S. 421, Criminal P. C., and 
the sentence was varied under the 
Court's revisional powers, the proceed- 
ings having otherwise come to its know- 
ledge within the meaning of S. 439, Cri- 
minal P. C. 

^This kind of order is not the usual 
one of admission or rejection of the 
appeal and doubt seems to have arisen 
in the mind of the Bench Clerk, and in 
the oflice, about the correct form of the 
order. In future the senior Judge of 
the Criminal Bench should be consulted, 
when any doubt or difiiculty arises about 
the form of the judgment of the Court. 
A number of similar orders were made 
by the criminal Bench over v?hich I 
presided two years ago, and no complaint 
was made by the Crown or by anyone. 
This form of order is convenient and 
useful, and is intended to save unneces- 
sary waste of time, labour ^and expense,! 
which is a matter not to be lightly dis-j 
regarded in these difficult days. Where! 
the Court is s^itisfied that the convic-; 
tion was justified, but thinks that therej 
may be grounds for reduction of sentence,! 
it will generally invite the Crown and 
the appellant, or either of them* to 
furnish information in order to assist 
the Court to arrive at a decision. In 
such a case, the praotice is to admit thej 
appeal on the question of sentence only,! 
though it is doubtful whether this pro-| 
cedure is strictly within the provisions 
of the Code. But where the Court does] 
not require any further information on 
the point, it would be merely a waste of 
time, money and labour, to issue notices, 
and send for records, and summeo par- 
ties whom the Court does not wish to 
hear. 

It must be remembered that the ques- 
tion of punishment is pedaliarlyaixkatteri 
for the Court. In revision the Crown! 
has no right to seek to influence the! 
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Court on this quectibn unless invited ih 
bhe Court to do so. The Deputy Legal 


iRemembranoer must have overlooked 
luhis* when he complained to the Acting 
‘Chief Justice that he bad a great deal 
to say upon the subject in connexion 
with the four sentences to which 1 have 
referred. The Court alwa^ki bears him 
with patience, bub in revision neither 
party has any right of audience, though 
no order must be made to* the prejudice 
of the accused, unless he has bad an 
opportunity of being heard : Ss. 439 
and 440, Criminal P. C. I am satisfied 
that the Court has jurisdiction to pro- 
ceed as it did. If such procedure were 
not strictly within the provisions of 
the Code provision for it ought to be 
made without delay. But in my opinion 
we have the power already. The powers 
of the Court in revision are almcst un- 
limited. In particular it has all the 
powers conferred on a Court of appeal 
by Ss. 42^, 42(), 427 and 428, Criminal 
P. G. In an appeal under S. 423 the 
Court has no power to enhance the sen- 
tence, but it may do so in the exercise 
of its revisionai poweri^. If the Court 
has power to enhance the sentence in 
revision, surely it has power to modify 
or reduce it. The Court when hearing 
an appeal may alter the finding, and 
then under its revisionai powers enhance 
the sentence : see the case of Ee Bali 
Beddi (4). In the case of Hridoy Mondal 
V. Emperor (5) the accused had pleaded* 
guilty to murder, and had been sen- 
tenced to transportation for life, and had 
appealed. The Court dismissed the 
appeal, because bo had pleaded guilty, 
aud the minimum sentence had been 
passed, but in exercise of its revisionai 
powers, the Court altered the conviction 
to one under S. 304, 1. P. C., and sen- 
tenced the appellant to seven years’ rigo- 
rous imprisonment. 

The Acting Advocate- General has not 
attempted to support the procedure be- 
fore the Acting Chief Justice, but he 
has argued th\t the orders were illegal 
b^ing made without jurisdiction. He 
ooQtends that tbe Court has .two alter- 
natives only, and must either dismiss 
an appeal' summarily under S. 42i| Ori. 
minai P. C., or cause notices ta be given 
aud hear, the appeal under S. 422. Fur- 

4. A I B 1914 Mad S68 « 22 

180=87 Mad 119. 

5. (1918J 22 0 W N 111 (N), 


ther he Aonteuds that in such birefoih- 
stances .the Court cannot 
revisionai powers Quder 8. 489, 
it cannot dismiss an appeal suminarillf- 
unless it thinks that there "is no suffi- 
cient ground for interfering (S, 421)1. 
AtfBuming that the Court has acted, wit^. 
out jurisdiction, then he oohtehda tha$^ 
it has power to treat the illegal orderiiM 
as being void ab initio, and to ^ 

tbe matter on its merits, and he liacM 
referred ua to the case of In re Sonias, 
Naidu (6), and to the case Rafnesh 
Pada Mandal v. Kadambini Dast$i (7), 
and other cases. This must, mean that- 
any Judge or Bench of this Court> 
may treat not only bis or.ite owa> 
orders, but the orders of any (p^ber 
Judge or Bench of the Court/ as having 
been made without jurisdiction, and be- 
ing void ab initio and rehear the matter 
on its merits. 

There is no magic in the fact that the* 
same two Judges are sitting together, as, 
at tbe time when tbe alleged lllegalj 
orders were made. We have no greater] 
and no less power than any other Bench 
of this Court. After we bad signed tbe| 
orders we were functus officio, and 
when we ceased to sit together, tbe 
Bench of which we were members, ceased 
to exist, and could not ever be revivedJ 
If one Bench had power to decide that 
the orders of another Bench were made 
without jurisdiction and were void ab 
initio, a third Bench would have power 
to decide that the orders of the second 
Bench also, were made without jurisdio- 
iioD, and so on ad infinitum. Moreover 
if tbe Chief Justice disapproved of the 
decision of any Bench, he could appoint* 
another Bench to overrule it, as being 
made without jurisdiction, or could ap- 
point himself, to sit with another Judge, 
and this actually was done once by Sir 
Barnes Peacock in a case mentioned in 
In the matter of Abdul Sobhan ( 8 ). 1 
think it is clear that the cases to which 
we have been referred were wrongly de- 
cidod, and in my opinion the oply* re- 
medy in such oircumstances is to move! 
the Local Government to exercise theJ 
Boyal prerogative where the accused haa^ 
been prejudiced-^otherwise there is no 
r emedy. . _ ^ 

6. A I B. 1924^ Mad 640=8410860 =Tc Cr L J 

870=47 Mad 4S6. 

7. A 1 B 1927 Oal 702=104 I C 447 = 28 Cr Ii f 
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8. (1889) 8 Cal 68. 
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' The orders, -as drawn up, in these four 
cases not being in accordance with the 
judgment which I gave, I am clearly of 
opinion that we have power to correct 
the errors which appear in them. They 
aps mere errors of draftsmanship, and 
therefore olerioal errors within the 
• meaning of Ss. 369 and 561- A, Criminal 
P.iG. As however my learned brother 
does not agree, and as I have no powers 
acting singly to correct what is in form 
a joint order, they must stand uncorreo- 
ted. The errors are only technical, and 
no injustice has been done to anyone, 
therefore the ends of justice do not ne- 
cessitate any correction. 

McNair^ J. — The Advocate General 
has mentioned to this Bench four mat. 
ters in which he suggested that my 
learned brother and I, when previously 
flitting as a criminal Bench, passed 
orders which are not in conformity with 
the provisions of .the Criminal Procedure 
Code. No substantive application is be- 
fore U8« The learned Advocate-Gsneral 
in mentioning these matters stated that, 
in each case in which the orders referred 
to were passed, there was an application 
by the accused for admission of an appeal 
and an order was made admitting the 
appeal and reducing the sentence without 
tssuiug notice upon the Grown. The 
facts of each case and the orders made 
have been referred to in detail by my 
learned brother and it is unnecessary 
for me to analyse the exact procedure 
which was adopted, or the reasons which 
prompted us to make the orders. It may 
well be, as stated by my learned brother, 
that we intended to dismiss the appeals 
and to deal with the question of sen. 
tence under our powers of revision. The 
orders, as worded, purport to show that 
the appeals were admitted and the sen- 
tences reduced. The question that has 
been raised is whether this Court bav- 
ing once made such an order has power 
either as a criminal Bench or as any 
other Bei^oh to alter or review that 
order except' to correct a clerical error. I 
very mifcb regret that 1 am unable 4 q 
agree with my learned brother that this 
was a mere olerioal error. 

I am unable to say definitely at this 
distance of time what was the partiou* 
lar form of procedure adopted, but my 
impression is that at least on one occa- 
sion we stated that we admitted the ap- 
t>eal on the question of sentence only, 
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a^ that in the particular oiroumfltanoes 
of the case we did not think it either 
desirable or expedient to put the accused 
and the Crowp to the expense of *a fiur- 
ther hearing when we disagreed with 
the lower Court only in regard to the 
severity of the sentence. If I am correct 
in my recollection no clerical error arose 
in that case. The two sections of the 
Criminal Procedure Code under which 
we are invited * to review our decision 
are Ss. 369 and 561-A. S. 369 is as fol- 
lows; 

**Save aa otherwise provided by this Code or by 
any other law for the time being in force or, .in 
the case of a High Court established by Boyal 
Charter, by the Letters Patent of such High 
Court, no Court when it has signed its judgment, 
shall alter or review the same, except to correct 
a clerical error." 

Section 561.A provides thus: 

“Nothing in this Code shall bo deemed to 
‘^limit cr affect the inherent power of the High 
Court to make such orders as may be necessary 
to give effect to any order under this Code, or to 
prevent abuse of the process of any Court or 
otherwise to secure the ends of justice.^’ 

With great respect I am entirely in 
agreement with the view that was ex- 
pressed by the Lahore High Court inj 
Bajn V. Emperor (9) that S. 561-A in no 
way adds to the powers of the High 
Court. It merely declares that such in- 
herent powers aa the Court may possess 
shall not be deemed to be limited or af- 
fected by anything contained in thej 
Code. The inherent powers of the Court 
do not include the power, to review an 
order which has been made in the cri- 
minal appellate jurisdiction. We are| 
therefore compelled to look to S. 369 to 
see whether the power of review is con- 
tained in that section. I have no doubt 
that the intention of this section ^is to 
debar the High Court from reviewing its 
own judgment in criminal matters.^ The 
only exception which is permitted is in 
the case of a clerical error. It is essen- 
tial even in civil matters that there 
should be finality in the orders of the 
Court, and in criminal matters it is ob- 
vious that such finality is of even greater* 
importance,, and in my opinion the object 
of this section is to procure such finality. 
The provisions of B. 369 ware carefully' 
considered by the Full Bench of this 
Court in In the matter of, Gihhone (l) 
where it was held that no power of review 
r esides in the Co urt or in any BanOb of 
9. AIR 1098 Lah 462sllO 1 0 991=s99 Cr ti J 
669=10 Lah 1, 




fehe Court. Every Division Benqh wfa!en 
constituted in a criminal case is^a Court 
in itself and once its judgment has been 
signed* 

**this court is functus officio and neither the 
Oeurt itself nor any Bench of it has any power 
to review that decision or interfere with it in any 
way.** 

Were it otherwise, no finality could 
be ensured, for at auy time a Division 
Bench might be constituted which under 
the guise of review might reverse or in- 
terfere with the orders passed by a pre- 
vious Bench. Moreover it seems to me 
impossible to say that a Bench which 
h&s once been oonstituted and then dis- 
solved can be reconstituted at a much 
later date and be called the same Bench 
because it is composed of the same 
Judges. Even if the same Bench has 
powers of review, which I doubt, am 
convinced that no such powers of review 
survive when that Bench has been dis- 
solved. I am unable to accede to the 
argument of the learned Advocate Gene- 
ral that the orders passed were without 
jurisdiction and in any event I am satis- 
ified that there is no power in this Court 
to review them. 

K.s. Order accordingly, 
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Eankin, 0. J. AND Costello, J. 

Oovinda Prosad Shah and another — 
Plaintiffs — Appellants. 

• V. 

Sreemutty Gharusila Dassi — Defen- 
dant — Kespondent. 

Appeal No. 102 of 1932, Decided on 
13th March 1933, from original decree 
of Pankridge, J. 

^ ( 9 ) Tranifer of Properly Act (1882), 
S. 108 (h)*~S. 108(h) it a complete ttatement 
•of tenant’t right regarding removal of ttruc- 
turet — If tenant failt to remove within 
reasonable time, be cannot do to afterwards 
•or sue for compensation. 

Olause (h), S. 108 is intended to be a complete 
statement of the tenant’s right as regards re- 
moval of structures, including a case of removal 
after termination of tenancy. If the right given 
by Cl. (h) is exhausted, the tenant cannot have 
a lurther right to remove the fixtures, makiug 
out his right by the personal law or by the geug- 
ral rale of equity and good oonsoienee which had 
prevailed before passing of Transfer of Property 
Act (1883), If the tenant does not remove them 
within a reasonable time after termination pi .the 
tenancy, he hM no |;fgfat to remove ihem'. or to 
sue for oompdnsation: Case late discussed, 

[P 877 0 3] 

(b) Transfer of Property Act (1882), 
S. 108 (b)— Objaet of Cl. (h) was to prevtdo a 


eubstitotb for :tSgbts undor porsonal law.; M 
on general principles of equity. 

The intention of Cl. (h) was to declare thO-ttW 
and to substitute for a law dependent on. tl^ 
personal law of the pactiet or Mneral oonsidere^ 
tlons of equity, a definite .prtnelple. It estaV 
lished a principle inconsistent' with t]|iB prin- 
ciple of quieqaid plantator by d^lariug the ten* 
ant’s right to remove; bttt.lt lifhitefi and defined 
the tenant’s right to remove a rigb.^ te be . exec- * 
cised daring the term. [PB79,C31 

(c) Transfer of Property Act (1892 '<as 
amended in 1929), S. lOS (fet)r*No pfin- 
cipJe is introduced but only period for, re- 
moval is ozlondod. 

No new principle was introdooed by ' the ' 
amendment. It extended the pedod wUhln.. 
which the lessee could remove (wyond the ‘*oon- 
tinnance of the lease'* to any farther Idme dar- 
ing which the lessee Is in possession ol the pro- 
perty leased, but did nothing inore^ (P 878 03} 

A. K, Boy and P. M. Okalterjee^fov 
Appellant. 

A. N, Ohaudhuri and 8, 0. ilftWer— * 
for Bespondeut. ^ 

Bankin, C, /.—This is an appeal by 
the plaintiff from the decree of Pank- 
ridge, J„ dismiBgiug big. suit. The pre- 
mises, No. 187 Dartnahatta Street, form 
part of the estate of the late Akhoy 
Kumar Ghose of which the defendant is 
the administratix. From 1910 these 
premises were let to the firm of Eali- 
ebaran Udit Narayan as montly tenants. 
These monthly tenants having erected 
certain puooa buildings thereon, assigned 
or conveyed to the plaintiff their inte- 
rest in the premises and in the struc- 
tures by a deed dated 8th December 
1921. Id December 1927, the defendant 
having brought an ejectment suit, ob- 
tained possession of the premises in exe- 
cution, but the decree in.ejectmeDt was, 
by consent, vacated on 3rd February 
1928 by an order passed in appeal there- 
from. 

In connexion with these proceedings 
the present plaintiff, on 2lBt December 
1927, had by bis solicitors written deny- 
ing the right of the landlady to the 
structures. Although the decree had 
been vacated, the plaintiff never got 
back possession; it appears that another 
tenant, one Harnandan. had been let 
into poaseasion in the meanwhilh and re- 
mained in possession till 1932. The 
landlady however on I2th March l92o, 
gave a valid notice to Quit and the ten- 
ancy determined with effect from 13th 
April 19j^< plajntiff bronght the 
present suit on lOth December 1930 to 
recover ppsMssion of the buildiugs and 
strncturee erected by his predeoesfiorsi 
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iD-title on the land, or, in the alterna- 
tive, the value thereof, with other re-* 
lief 8. Two issues were contested before 
the learned Judge and before us. The 
first is an issue of fact. The plaintiff 
sa^B that when he received the notice to 
^hit in April 1928, it was nerved on him 
personally, that he then claimed the 
right to remove the structures, that he 
was referred to the landlady's manager, 
Jotindra Mohan Mitter, and made his 
claim to be permitted to remove the 
structures, but his claim was refused. 
The learned Judge has disbelieved this 
story which depends entirely on the 
oral testimony of the plaintiff. The in- 
terview is denied by Jotindra Mohan Hit- 
ter and the learned Judge considers that 
the Gorrespondenoe of December 1927 
shows that if any claim had been re-. . 
fused a solicitor’s letter would have 
been sure to follow. Mr. A. K. Boy for 
the plaiutiff-appellant has taken us 
through the evidence in an endeavour to 
persuade us that the learned Judge's 
finding of fact was wrong. I am how- 
ever of opinion that no exception can be 
taken to it and that it is quite impos- 
sible for the Court of appeal to find that 
the plaintiff on this issue has proved his 
case. There is a direct confliot of oral 
testimony between the plaintiff and the 
manager and there is such corroboration 
of the plaintiff’s story as would entitle 
the Court of appeal to differ from the 
opinion of the learned Judge who saw 
the witnesses. 

The second issue is one of law. As- 
suming that the plaintiff’s tenancy de- 
termined in April 1928. can the plaintiff, 
in this suit of 10th December 1930, as- 
sert a claim to recovery of possession of 
the structures, or to the value thereof ? 
Before the Transfer of Property Act of 
1882. the rule of law to be applied as 
between landlord and tenant to struc- 
tures built by the tenant upon the 
lauds demised was more open to dispute 
as regards^roperty in Calcutta than as 
regards property in the mofussil. Jjx 
Thahcor Chander ParamaniVs oase(l) it 
wus held, upon a consideration of Hindu 
and Mabomedan law, that the BngHsh 
maxim qxUcquid planiatur was not in 
accordance with the usages and customs 
of the country, and it was acfiordingly 
laid down as a general rule that a ten. 
a^Jb, or inde ed any on e exc ept a mer e 
"l. (l8C6)Biig L B Sop" Vol 59I&6 W B 828. 


trespasser, is entitled if he has erected 
buildings on the land, to remove the 
materials restoring the land to the state- 
in which jt wak before the improvemedt 
was made, or to obtain compensation fo^; 
the value of the building if it is allowed 
to remain for the benefit of the owner 
of the soil, the option remaining with 
the owner of the land in those cases in 
which the building is not taken down 
by the builder during the continuance of 
any estate he may possess. 

It was afterwards considered, in Jug^ 
gut Mohan v. Dwarka Nath (2) that this 
rule was laid down as a rule of equity 
and good conscience to be generally ob- 
served in the mofussil, rather than a rate- 
of Hindu law or Mahoinedan law appli- 
cable only when Hindu law or Mahome- 
dan law was the personal law of the- 
parties or of the defendant. In that ease 
it was suggested that in Calcutta in any 
case in which the personal law of^ the- 
parties was not shown to apply the" law 
of equity and goo.d conscience which, 
was administered by the Supreme Court,, 
that is. generally speaking, the English 
law, would govern the matter. In 1880 
Wilson, J., in Bussick Lall v. Lofce- 
nath (3) had decided the case on the foot- 
ing that a tenancy created by contract 
was required by S. 17 of 21, George III,. 
Gap. 70 (now S. 17. Government of India. 
Act) to be dealt with by the personal 
law of the parties. He. applied the 
principle of Thakoor Chander Parama. 
nik's case (l) to a tenancy in Calcutta, 
as being Hindu law. 

Now the Transfer of Property Act of 
1882 was a Code which had for its ob- 
ject the enactment of a common laW. If 
the right to buildings in Calcutta is to 
depend upon the personal law of the 
parties, or of the defendant, it is evident 
that great confusion would arise. In 
S. 108, T. P. Act, the legislature set out 
what were in the absence of oontraot, or 
local usage, to be the rights and liabi- 
lities of lessor and lessee in a number of 
cardinal matters; and under “Bights and' 
Liabilities of the Lesse,” Cl. (h) enacted 
as follows: 

“ Tfas IsMss may tsmova at., ..tittia during 
the continuance of the lease, all. things v?hiob he 
has attached to the earth, pthyided he leaves the 
property in the state In' which h e ieoieved it/* 

2, (1882) 8 Oailiee. ; 

3. a880) 6 Oal 688=^5 0 L B 498. 
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ThU Ib the law ti&der whioh ^ tiha ^ra- 
eant case falls, though in 1929 Cl. (h) 
was amanded to run as follows : 

i* Ttit Usaee may, even after the determination 
of the lease, remove at any time whilst he is in 
possossioQ of the property leased, but not after-* 
wards, all things whioh he has attached to the 
•earth provided he leaves the property In the state 
in which %e lecievedit." 

Now, question before us is whe- 
ther, in addition to the right given to 
tihe tenant by Cl. (h), S. 108, as enacted 
in 1882, to remove the fixtures during 
the term, a tenant to whom the statute 
•applies has the right declared in Thakur 
'€hander Paramanik's case (l) to be ap- 
plicable to those oases in which the 
builder during the continuance of any 
•estate he may possess, the right, namely- 
to remove the strictures unless the land- 
lord elects to take the buildings on pay- 
ing oompeDsatioQ. If the answer to this 
•question is "yes” further considerations, 
will arise as to the applicability of 
Thakoor Chauder Paramanik's case (1) 
to the town of Calcutta. In Kanai Lai 
V. Bassikhal (4), a Division Bench of 
this Court had before it a case of a ten- 
ancy created by the mortgagor after the 
mortgage. The mortgagee under the 
mortgage decree sold the property so 
that the tenancy was suddenly deter- 
mined without any opportunity to the 
tenants to remove the buildings. The 
Court appears to have considered that 
the rule in Thakoor Chander Parania- 
nik's case (1) might be regarded as a local 
usage within the meaning of S. 108; and 
in any case considered it equitable that 
in the circumstances the tenant should 
be allowed to remove the buildings. It 
is however in my judgment, reasonably 
cleay that the rule in Thakoor Chander 
Paramanik's case (l) was not laid down 
«8 a local usage, and it is not possible, 
upon any view, to regard that rule as a 
local usage of the city of Calcutta. Such 
case might be made by evidence or 
by prior decisions establishing the us- 
age BO as to make it judicially notorious 
under the Transfer of Property Act, the 
question of oonstraottoa however still 
remains. Aretha provisions of Cl. (b) 
intended to be a complete Statement or 
definition of the tenant’s right to remove, 
the fixtures, or is the ohuse limited to 
the Questipn: What can the tenant do as 
regards fixtures during the term leaving 
his rights after the tenancy has ceased 


to b^'dQterrfiihM ’ by a oonside^ii^ ^of 
the pre-existing case law ? In 
ment, Cl, (b) was intended to be a; epcu- 
plete statement- Of the tenant’s . tighti^e 
regards removal of fixtures, 

The legislature did npt think ^t to Ap- 
prove the quicquid piantatur. rule^.i| 
thought fit to enact a rule' wbidb '.ihiglit 
I think be intelligibly stated' vei^ sb^^ 
ly in terms of English law, .natbelyv t!^t 
all fixtures were to be tecMut's fixiuteii, 
It did not inteud that if the light giveb 
by Gi. (h) had been exhausted^ the ten-* 
ant was to . have i further right to *«* 
move the fixtures, makings out his right 
by the personar law Or by the general 
rule of equity and good e<^)i6iebce%Wm^ 
had hitherto prevailed, ^is matter 
was discussed in Sheik Sussain y. G^ouar-| 
dhandas (oj, though in that case it< would 
appear that the appellant’s claim Was 
for oompansatioQ and not a claim to. bo 
allowed to remove the buildings* In 
Ismai Kant v. Nazar Alt (6), a case de- 
cided upon the law prior to the passing 
of the Transfer of Property Act, it Was 
held that under Thakoor Chander Para- 
manik’s case (1) the right of the tenant 
was the right to remove fixturps and 
not the right to claim compensation for 
them on vacation, and it was observed 
that when tbe^Transfer of Property Act 
was* enacted this rule was adopted by the 
legislature *in 8. 108 (h)' " and that the 
rules laid down by the Transfer of Pro- 
perty Act, substantially reproduce the 
law.as it stood before the Act. *' It is 
however note worthy that Cl. (b), S. 108 
only” provides for the tenant removing 
'during the continuance of the lease’ all 
things which be may have attached to 
the land, and nothing is said as "to the 
rights of the parties in respect of such” 
things after the determination of the 
lease, if "they have not already been re- 
moved by the tenant”. The question 
may arise whether the tenant forfeits all 
his rights in such things if he has not so 
"removed them, and in the absepce of 
any oontraot" on the point, the question 
will have to be solved with reference 
to 'local usage’ whatever may be the ' 
preoibe sense in which that expression is 
used in ''B. 108”. This case seems to 
be the. origin of the suggestion that the 
rule dh Tbuftocr Chander Paramamh^^^ 
c ase (i) i nay be regarded as a 16^1 .us- 

V.Til9S) io’&m i. 

6. U904] 37 Bom Sll, 
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B|^e and even * the Hindu law and the 
Mobamedan law referred to in that case 
might be regarded as a partionlar local 
usage. 

In 1913 the case of Angamal v, M. M. 
SyAslcmt Sahib (7) was decided by the 
Madras High Court on Letters Patent 
'appeal. In that case a Udy who had 
built a bouse upon the land was subject 
to a month's notice to quit. The land- 
lord filed a suit in ejectment, the tenant 
claimed a right to the superstructure 
built by her or its value. The landlord 
appears at one stage to have given the 
tenant notice to remove the structure 
within a fortnight but this does not seem 
to have aflfected the decision. She did 
not do so but instituted a suit to declare 
that she was the owner of the house and 
that she was entitled to compensation 
for it or should be allowed to remove the 
structure. It was held by a majority 
that the tenant was entitled to a reason- 
able time after the end- of the tenancy to 
remove the structure. But White, G. J., 
considered that under S. 108, Cl. (h), 
T. P, Act, the tenant was not entitled 
to remove the building after the deter- 
mination of the tenancy. He was of 
opinion that even assuming that by the 
previous law the lessor’s right to take 
the building after the expiration of the 
tenancy was subject to lessee’s right to 
compensation, the law was altered by 
B. 108 (h), T. P. Act, and he approved 
the statement in a well-known text 
book : ** Under the terms of the clause, 
however the tenant is no longer en- 
titled to the alternative ” relief. He 
must remove or forgo the materials 
‘'which he is entitled to, unless he can 
establish local usage or make out a case 
of estoppel against the landlord.” In 
this view the learned Chief Justice con- 
curred with Wallis, J., the trial Judge, 
that the right to remove a building is re- 
strioted to the duration of the lease. 
Sankaran Nair, J.’s reasoning was to the 
effect (a)%bat Cl. (b) is only an enabling 
provisiop ; (b) that the opening wojrds 
of 8. 106 are to be read solely as taking 
away the tenant’s right for removal dur- 
ing the lease in cases where the contract 
or local usage disallows such right, and 
(c) that the section does not touch the 
rights of the parties after the term has 
come to an end. The last proposition 
yould in my opinion b r ing back into 
7. (1916) 3ri Mad 710=91 1 C'fiAS, 


Fresidepoy towns the rule of the per- 
sonal law as in BassiklalVs case (3) and 
the difficulties discussed in Jagunt Mo- 
hint's case (3) and Dunia Lai v. Obpi 
Nath (8). While the section is somp 
what ambiguously worded, I considerj 
that the intention of Cl. (h) was to deJ 
dare the law and to substitute for a law. 
dependent upon the personal law of the! 
parties or general considerations of 
equity a definite principle. 

The legislature did not, in my judg- 
ment, intend to clear up the matter dur- 
ing the coutinuance of the term, and 
after the term to leave it, as under the 
decision of Wilson, J., in BasstklalVs 
case (3), it remained a question of Hindu 
or Mahomedan law, according to the 
personal law of the parties. Nor did it 
intend to leave open as regards any point 
*'of time the question whether in a Presi- 
dency town the rule of equity to be ap- 
plied was different from the rule to be 
applied in the mofuasil. It established a| 
principle inconsistent with the principle! 
of quicqiiid plantatur by declaring thej 
tenant’s right to remove, but it limited 
and defined the tenant's right to remoYe| 
a right to be exercised during the term. 
In so doing it failed to notice that cases 
of hardship might arise where a tenancy 
was Buddenty determined, e. g., by a 
mortgagee’s sale, by the action of Go- 
vernment in land acquisition proceed- 
ings. Even in more ordinary cases a 
practice grew up to postpone execution 
under ejectment decrees in order to en- 
able the tenant to remove struoturea 
erected by him. The limit produced 
difficulties and these difficulties were the 
reason of the amendment of 1929. It is 
clear that Cl. (h) as amended negatives! 
any right to remove after the time limit- 
ed by the clause. The present case falls! 
to be decided by the unamended clause! 
but in my judgment no new principle 
was introduced by the amendment. It 
extended the period within which the| 
lessee could remove beyond the “conti- 
nuance of the lease” to any further time] 
during whioh the lessee is in possession 
of the property leased, but did nothing! 
more. After $11. ^ the tenant’s right 
to remove is not two rights ; (1) to 
remove during the term and (2) to re- 
move after the term. In the original 
01. (h) I think the phrase, during the 
continuance of the leas e b$s a negat ive 
8. (1896) AS Osl 820, 
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value, that the right to remove in* 
tended to be declared as qualified there- 
by.^ o ■ 

As in the present case the time bet- 
-ween 13th April 191^8 and lOth Pecem- 
her 1980 is not in any v^ay aocoanted for 
the plaintiff cannot claim to be within 
reasonable time after the espiry of the 
lease. Even on the view upon which 
Angammal v. M, M, S, Aslami Sahib (7) 
was finally decided, in accordance with 
the opinion of Miller, J., the plaintiff’s 
case must fail and this appeal be dis- 
missed with costs. 

Costello^ 7. — I agree. 

K.S. Appeal dismissed, 

A. I. R. 1933 Calcutta 879 

Mallik and Jack, JJ. 

Dehendra Kumar Plaintiff — 

Appellant. 

V, 

Pramada Kanta Lahiry and others — 
Defendants — Respondents. 

Appeal No. 2828 of 1930. Decided on 
nd May 1933, from appellate decree of 
First Class Sub. Judge, Mymensicgb, 
D/- Ifiih June 1930. 

(a) CivilP. C. (1908), S ll-<"Coinpeteiil 
to try the lubsequent suit.’ 

The judicial interpretation of the expression 
"competent to try the subsequent suit** in 
S. 11 is "competent to try the subsequent suit if 
brought at the time the first suit ^as brought.'* 
10 Cal 697. lief fP 879 C 2] 

(b) Record of Rights — Presumption arising 
from an entry is rebutted if foundation for 
such entry is rotten. 

If the foundation of an entry in a record cf 
right is bound to be rotten the pre.sumption aris- 
ing from the record of rights would be more 
than rebutted. [p 880 0 1] 

Birendfa Kumar Be — for Appellant. 

Basak J atindra Nath Sanyal — 

for Beepondents. 

Mallik, /.—This appeal arises out of 
a suit for declaration of plaintiffs' title 
to and recovery of possession of some 
plots of land on the allegation that the 
land in Schedule I which comprises 
Jour plots was held by the plaintiff as 
part of a permanent tenure under defen- 
dant 1 and that tbe land in Sch. 2 
which comprises 2 dags was held is 
a Brohmottar in defendant I's semin* 
dary. The defence was that the plain- 
tiff had DO title to the lands in suit and 
the lands appertained to the 'semindari 
of defendant 1 and that thesnitwas 
also barred by res judicata, there having 
been two suits in tbe year 1918 being 


Suits Nos* 2503 and. 2601 where, it bed 
been held fhat the' plaintiff bad ub pejEr* 
manent tenure or Lahheraj . as alleged . 
now. The first Court gave a decree. ff^O . 
the plaintiff. This decision on appeal 
wss reversed by tbe lower appellate 
Court, the learned Subordinate Judge > 
holding that the snit was barred by 
res judicata and also that the. plaintiff 
had no title and had never been in.pos.* 
session of the lands at any time within - 
twelve years of the suit. The plhintiff 
has appealed to this Court. 

The first oentestfon on behalf of the 
appellat before ns was that tbe learned 
Subordinate Judge was wrong on the 
res judicata point. It was said that the 
plots of laud in tbe litigation of 1913 
were not the sanoe as those in the pre- 
sent suit and that the Court that h.ad 
tried tbe suits in 1913 had no jnriadio- 
ticn to try the present suit aod there- 
fore was not a competent Court. It is 
true that the plots of land in the two^ 
litigations are not the same, but in the 
previous suit one substantial point that 
arose and that was decided was whe- 
ther the plaintiff bad any permanent 
tenure or Lakheraj to which he alleged 
the plots in question in that Litigation- 
appertained and it is on the same allega- 
tion, namely, that tbe plots in question 
in the present suit apr ertaiued to the 
same permanent tenure or Lakheraj that 
the present suit for title and poFSession 
was instituted. In these circumstances 
it is immaterial for res judicata purpose 
that the plots of land in tbe present suit 
were uot identical with tbe plots in the 
previous suit. Then as regards the other 
point in connection with tbe res judicata 
question it was said that the Court 
which decided tbe snit in 1913 had no 
jurisdiction to try the present suit, in- 
asmuch as the value of the property in 
tbe present suit was over Rs. 1009 
which was beyond ’ the pecuniary juris- 
diction of the Munsiff who heard tbe 
1913 suits. Having regard tb the words 
^'competent to try the subsequont suit" 
as they are to be found ip S. 11, Civil 
P. C,, one would be inclined to thioB 
that this contention is not without some 
substance, . But in more than one de- 
cision, among which I may mention 
Oopi Nath v. Bhugwai Perahad (J) there 
has been a judicial interpretation of the 
exprespioft ^Vomreten t to try the aub- 
"Tiiese) lb ow eSr. 
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sequent suit" as it is to be found in 
S. 11 and that. interpretation is **com> 
potent to try the subsequent .suit U 
brought at the time the first suit v9Sk^ 
t>rought." It is no doubt true that the 
lands in the present litigation have been 
Valued at a figure more than Bs. 1.000. 
But the land in the previous litigation 
liad been yalued only at Bs. 550 and the 
ilearned Subordinate Judge found that 
rthe area of the lands in the previous 
rsnit was more than 3 aras whereas the 
.area of the lands in the present suit is 
dess than 3 aras and the quality of the 
dands in the two suits is not different. 

The decision in the 1913 litigation 
(therefore in my opinion did operate as 
ores judicata in the present suit. 

On the question of title also the lower 
appellate Court held against the plain- 
tifi and in my judgment held so rightly/ 
To establish his title to the lands the 
plaintiff filed some documents, Exs. 5, 6, 
;7 to Ig and 19. The lower appellate 
•dourt could place no reliance on these 
avdoouments. It is true that the learned 
Subordinate Judge in rejecting those 
. documents gave no independent reason 
.of his own for doing so and only men- 
sL'tioned the fact that they bad been dis- 
. believed by the two Courts in the 1913 
litigation. But he evidently accepted 
’ the same view, as regards these papers 
.And himself held that no reliance could 
be placed on them. The plaintiff no 
. doubt had the entry *in the finally pub- 
lished Record of Bights in his favour. 
But the entry in the Record of Bights 
together with the proceedings before the 
revenue officer as evidenced by Ex. 8 
would show that the only foundation of 
the entry was some Dakbilas. If that 
foundation is found to be rotten, the 
presumption arising from the Record of 
Bights would be more than rebutted. In 
the present case that foundation has 
been found to be rotten. The Courts in 
the litigation of 1913 has fotind that 
fqundation, namely the Dakbilas, to be 
not genuine and that view has been ac- 
cepted by the learned Subordinate Judge 
in the present case. 

On 'the question . of possession also 
the plaintiff’s case was bound to fail. 
The lower appellate Court has fpond as 
a fact that the plaintiff was iiever in 
pcMMegsion of the lands at any time 
within 12 years of the institution of the 
salt. This finding was assailed^ before 


(liort-Williams, J.) . 19^ 

as on«the ground that the learned Sub- 
ordinate Judge in coming to this finding 
had overlooked the entry in the Becord 
of Bights. «A perusal of the jlidgment 
of the lower appellate Court would not** 
however bear out this contention. !the 
learned Subordinate Judge in consider, 
ing the evidence of possession clearly 
mentioned that the disputed lands had * 
been entered in the name of the plain, 
tiff. The plaintiffs’ case was in my 
judgment, fit to be dismissed, on more 
than one ground. The appeal is there, 
fore dismissed with costs. 

Jackt 7. — I agree. 

K.S. Appeal dUmissed, 

A. I. R. 1933 Calcutta 880 

Lost. VVniLiAM.s anp McNaib. JJ. 
Akshay Kumar Maiti and others — Ap- 
pellants. 

V. 

Em 2 )eror — Opposite Party. 

Criminal Appeal No. 1142 of 1932, 
Decided on 4th August 1933. 

(a) Crininal P. C. (1898), Sa. 199 and 537 
— Complaint under S 498, Penal Code, by 
person other than husband — Courts* leave 
must be obtained — Absence of such leave is 
not cured by S. 537*^ Penal Code (1860), 

S. 498. 

A complaint under S. 408, Penal Code, can- 
not be made by a person other than tbe hus- 
band. Unless leave of Court is obtained absence 
of such leave cannot be regarded as mere irregu- 
larity curable by R. 637 : A I li 1926 Sind 
ItO.lHsL IP 891 0 21 

(b) Penal Code (1860), S. 498~Knowledge 
that woman is married it essential. 

Mere presumption that the accused must have 
known that tbe woman was married, withoiu 
proof of knowledge, is not enough : AIR 1920 
CalO'iO.IiB/. {V 889 0 13 

(c) Penal Code (1860), Ss. 497 and 498- 
Validity of marriage challenged — Factum 
of marriage as well as strict observhnce of 
custom or law applicable must be proved. 

Where the validity of the marriage is in ques- 
tion, mere proof of the factum of the marriage 
is not suiiicieDt. It must be proved that the 
marriage had been celebrated entirely in accord- 
ance with tbe requirements of custom and law 
applicable to tbe parties : 1 C W N 14S, Ref, 

LP 832 C n 

Dinesh Ohandra Bay—ior Appellant. 

D. N- Bhattaoharya — for the Grown 
Lort-Williams, 7. — On 10th June, in 
the early hours of the morning, two 
girls Jaba aged 16 or 17, and Charu aged 
18 or 19, tbe sister and eousin respec- 
tively of the complainant Mibi l^li and 
under bis care on be^lf of their hus- 
bands, are alleged tor;haye been abduc- 
ted by the aoensed. Sova ie a sister of 
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0»{rin, miatrdss of doe Nogofi. 
ebay ia a fellow. worker .Bepin 

was prie^Mi in the hoiuM^hDlda 61 both 
girls' parents and offidiaited isttrhaiiv mar^ 
riages. Sova induced the girls to leave 
borne on the pretext ol taking them on 
a pilgrimage to the Ganges. Later they 
were joined by Bepin, Akahay and an* 
other. Evhntually they reached Qal- 
Gutta, and from there Aksbay took them 
by train to Khardah, and lodged them 
with a proatitate named Suro Bala. 
Then Akahay went away for three or 
four days, and returned with Bepin, and 
eanh girl was ravished by one of the two 
accused and deprived of their orna* 
loents. They complained to Suro Bala 
about the loss and she informed one 
Kali Pado Basu, who got the ornaments 
back from Akahay, wrote to their pa- 
rents, and eventually took them home. 

On 30th June, with the consent of 
their husbands, Mibi Lai lodged a com- 
plaint in Court. The three accused ware 
tried by the Additional Sessions Judge 
of Howrah and a jury who convicted 
them of offences under S. 498. Penal 
Code, with i^espeot to each of the girls, 
and they were sentenced each to one 
year’s imprisonment for each offence to 
run concurrently. All of them were ac- 
quitted under Ss. 120-B, 366, 373 and 
49 under which sections also they had 
been charged. 

The defence was that neither of the 
girls was married, that the accused had 
nothing to do with the alleged incident, 
that they had been implicated falsely 
after long delay as a result of a con- 
spiracy against Nagen. that the girls 
were not sound in morals, had eloped 
with^ome one, and came home because 
they got disgusted with the life when 
they began to be molested by goondas. 
The complaiuant explained the delay 
from lOtb to 30th June, in lodging the 
complaint, by saying that he was ad- 
vised not to do so until the girls had 
been recovered, and that be had to con- 
^Bult their husbands first. The evidence 
cannot be called satisfactory, and the 
Judge does not appear to have been im- 
pressed with the veracity of the wit- 
nesses. 

The girls said that they opened . 
room door a^t nighty becaa^a tbey .tbouight . 
that Bepin wanted.tihem fofr souse boea- 
fide purpose. They said that fihey oried 
out when they were being ravishM, 

1988 0/1UAU2 


Suro Bala did noi hear 'any 

they nevitir attomf^ted to 

They ^ nevhr oorhpleined - 

their t'avishiOQfekitA ^bnt bxiiy :% iwr 

loss of their omtlitients; Ch6fS' 

were taken forcibly, no 

on' either of the girls. It waf cw^rleefter 

they got back some of . the 

that they first expreSBed a /desire/'lQ^^^ 

home. Neither of their hnababdJ£ees^\ 

to have taken any active s^ps fbr 

recovery,. The only evidence ;;6f ih4ltte^! 

meut by decaitfat means was the 

evidence a|i aji^id^;^l«.aoeused &bva,' ; 

The evidence ' 6^^ the age of tbe 
girls was not satiefjMtory. Tee Judge 
seems to have baen'iietisfied that Oharu 
at any rate was over IS. 

Three points have been raised on- ap. 
peal : That the charges nnder S. 498 
ware added by the tSassions judgej,^ con. 
trary to the decision in Abdid A^z SHah 
V. Empiror (l), that no leave was ob- 
tained from the Gour£ under S. 199, 
Criminal F. 0., allowing MLhi Lai toj 
make the complaints in the .absence, of 
the girls' husbands. Without auohl 
leave, he could not make the o6mplaintB| 
and without such complaints tb^Gourt 
had no jurisdiction; that there was noj 
evidence that either of the girls was le-: 
gaily married. These objections appear 
to be sound, and cannot be regarded 
merely as irregularities which can bel 
cured by S. 537, Criminal P. 0. There 
is nothing in the record to show that 
leave was either asked for or granted, 
or that the requirements of S. 199 were 
ever present to the Magistrate's mind. 
This distinguishes the present caM from 
Sahib Bai v. Emperor (2) where it was 
clear that the Magistrate bad considered 
the point, bat had omitted to record any 
formal sanction. 

Moreover both husbands ware avail- 
able, and ought to have made 
the complaints themselves, if they 
desired to do so. I am not satis, 
fied with the . explanation f that (hey 
thought that Mibi Lai ought ^ to make 
the oom-plalnta; because the girls were 
in his custody at the time of the allegect 
abductipin, ' though not ait the v^ime 
when tHe. opmplaints.' were made. As 
elf eady.stjated bo t h husbands seem to 
17 a rs isn^iftsi^idsi oro eTSsarmic 
Lilias. 

S. Al B asas flind lW=s98 1 0 78=tffa7 . Or L J 
-> AlA.' '■ • V 
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fiave been surprUinftly lukewarm « 
uninterested in the proceedingSt S« 1^9 
was provided in brder to-disdoorage pro* 
locutions under 8. 498, unless the bus* 
baud' (or, in his absence some one on 
bis bebkif) feels himself to be injured 
sufficiently to induce him to institute 
• proceedings. 

The only evidence of marriage con- 
sisted of the statements of the girls and 
their, husbands and Mihi Lai, that they 
were married* As to the knowledge of 
the accused i Bepin was said to have offi- 
ciated, as priest, Sova was said to be his 
sister and visited the girls' parents’ 
houses. Akshay had no direct concern 
with the girls’ parents’ families. He 
was said to have been a worker in Sova’s 
brother's mill. 

This evidence was net, in my opinion, 
sufficient to jnstify a conviction, and the 
Judge ought to have pointed this ought 
:muoh more clearly to the jury. Mere 
presumption that the accused must have 
known.' that the woman was married 
without proof of knowledge is not en- 
jough; Batiratn Keot v. Bhandaram Keot 
(3). ‘ The evidence about marriage was 
proof only of the factum. There was no 
jproof that the marriages bad been cele- 
brated strictly in accordance with the 
[requirements of custom and law applic- 
able to the parties. This is not suffi. 
cient in cases under Ss. 497 and 498, 
where the validity of the marriage is 
Iqoestioned : JDaneih Sheilch v. Tafir 
Mandal (4). For all these reasons this 
appeal must be allowed, and the con- 
victions and sentences set aside and the 
accused acquitted and discharged. 

McNair, J.— I agree. 

K.s. Appeal allowed. 

X aT^I^o" C al 979=61 rc'66'2=22”‘cn^ 
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4. (1903) TOWN 148. 
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Mukbrji, J. 

Jullu Rahman Shaikh — Plaintiff — 
Appellant, t 

• * V. « 

Tenee Shaikh and ofAerS'-^Defendants 
-^-Bespondents. 

Second^ Appeal No. 396 of 1931, de- 
cided on 16th March 1938, from dedree 
of Diet. Judge, Murshidabad, D/- SObh 
June 1980. 

EaMmamtf-'Suit for-^NecesMrj partfet— 
All perapas latereated in secefeBt tenemeBt 
Ara BoiBecefsarily BBCBMkry parties'— Person 


entitled to present possestioa hawevetoiia 
necetfaiv party. 

Where s& easement is olaimed^;^!! persons 
interested in the servient tenement, no matter 
what the character of their respective Interests 
may be, are not. always to be regarded as neces- 
sary parties. The general rule is that all ownecs, 
of the servient tenement, as regards, which there- 
is a cause of action and oyer which the easement 
is claimed, should be made parties, e. g., persons 
who have an interest entitling them to present 
possession of the servient tenement : AJjR 1921 
Cal 622, Dist\ 5 I C E'jctd; Case law rejerred, 
[P 883 0 2 ; P 884 0 1) 

Kshetramohan Chatterji — for Appel- 
lant. 

Abinashchandra Ohosh — for Deputy 
Begistrar. 

Judgment. — In this case, the District 
Judge, while finding on all points in 
plaintiff's favour as regards a right of 
way which he claimed as an easement in 
A suit for declaration of such right 'and 
for an injunction restraining the defen- 
dants from putting up an obstruction on 
it and also for other consequential reliefs, 
by demolition of a structure which he 
had already put upon it, has dismissed 
the suit on the ground that the defen- 
dant's landlord had not been made a 
party to the suit. The District Judge 
has relied upon the decision of this Court* 
in the case of TIaran v. Bamesh Ckafidra 
(1). The question to be considered in 
this case is the scope, authority and 
applicability of that decision. 

The learned advocate for the respon- 
dent in this appeal has placed before me 
a decision of this Court in the case of 
Madon Mohan v. Akshoy Kumar (2), in 
support of his contention that as a general 
proposition no suit for declaration of an 
easement and for other consequential 
reliefs can proceed unless all persons 
interested in the land over which .such 
easement is claimed are parties to the- 
suit. It is this general proposition, and 
not any particular situation created by 
the absence of a party in any particular 
case, that has to be considered in tha 
first instance. The decision, in my 
opinion, is no authority for such a broad^ 
proposition. It jls clear that the infir- 
mity of the appeal under the Letters 
Patent, that> arose in that case, was dua 
to some casually that had happened 
unce the decision of Brett, J., from 
which that appeal was preferred. The 
parties were all thora, when jbhe appeal 
was dealt With bv Brett, J .> but some of 

1. AIB 1921 Osl 623=62 1 0 4S0~ 

2. (1910)610 38. 
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them were nob before the Court wj^en varty’$ oase (3). w»#follo^, ana ^inrah 
the appeal under the L^ttere Pafent was v. Bamegh Qhandrd (l) waa diatinis^lfhjHd 
beard. AH'the parties, itgabat 'whom a on the ground that, in ti^fe caBS^. 
deglaration of f easement was- asked for the ioint .owners 'Of the servieiit 


and against whom aD iniunotionwaBalso 
afked for, were not before the Court and 
it is obvious that under such ciroum- 
Btances, the appeal was ancompetent. 
The case of Saran v. Bamesh Chandra 

(1) , upon whioh the Distriot Judge has 
relied, laid down a proposition that ! 

*'Wbere tho decree is to be made for declaration 
oE a rij<hb of way as a village road over the die* 
putod land and for removal of an obstruction 
thereon, if it is discovered that a person interested 
ini the servient tenement has not been made a 
party to the suit, tbo Court will not proceed to 
make a decree. The decree, if made, must be in- 
fructuous; if a suit is iustituied by the absent 
person for an injunction to restrain the successful 
plaintiff from executing the decree, there will bo 
uo possible answer to the prayer.” 

The case had been considered in several 
later decisions, to some of whioh re- 
ference will presently be made. The 
case of Madon Mohan v. Akshoy Kumar 

(2) was explained by N, R. Chatterjea, J., 
in the case of Madon Mohan v. Sashi 
Bhusan (8). It was pointed out that 

‘all tho servient owners' in tho rase of Madon 
Mohan Chaitopadhya (2) ‘mean all tho ser- 
vient owners who had raised objections to tbe 
pUiiibiff's right of way and again-st whom there 
was a cause of action, and do not refer to the 
owners of all the tenements over which tho way 
passed ' " 

In Madon Mohan v. Akshoy Kumar {2) 
an owner of a portion of the pathway, 
who had never disputed the right of 
the plaintiff hnd caused no obstruotion 
thereto, had been left out of the suit. 
The decision in the case was upheld in 
Letters Patent Appeal (3). Tho decision 
is of very great weight as Jenkins, C. J., 
who was a party to the decision in 
Madf>n Mohan Chattopadhya's case (2), 
presided over the Letters Patent Appeal 
Bench in Madon Mohan v. Sashi Bhusan 

(3) . In Bajnarayan Chandradhwaja v. 
Benimadhab Tewari (4) the question was 
a right to take water from a tank through 
a drain, and one of the persons, through 

, whose land the drain was alleged to have 
passed, was not made a party. It was 
held that, as there was nothing to show 
that that person had at any time raishd 
any objection to the exercise of the plain, 
tifif's right, the suit was not defeotiye^. 
Th e deoisio n in Madon Mohan Ohahrar, 
"8. (1916) siXETsiuT r— ' 

4. Second Appeal No. 1690 of 1919, deofded on 
90th December 1921 by Chatterjea and 
Panted, JJ. 


ment was left out, SurSf0argAn-m\' 
Chandra Bera (6) need not t^ eousldes^' 
as it was a case of >ery 
nature. Haran v. Bam»sh 
was followed in SadhU' Ckof^'ifar^i 
Indra Mohan Migtari (6),. in 
joint owner, who was ia shiner; of tbie 
servient tenement was not f^presenttid 
in the appecU in this .C<|prt^ It b0i|i^S4id' 
that no effiHitive decide could in the 
oircumstances'be made; In tbe case 6f 
Amritanath Biswas v^ Joggndra Chandra 
(7), some cosharer Owners pf the servient 
tenement were not impleaded and B. 
Qhosh, J., said: 

“It cannot be disputed that, as a general tole^ 
whore a person claims a right of easement on a 
fervient tenement, all the owners of th«' servient 
tenement ought to be made parties, as any decree 
in the absence of a neoessary party deotaring a 
right of easement would be Infraotuonk But 
1 think there are cases which may well be taken 
as exceptions to the general rule and, as an 
instance, the esse of Madon Mohan v. Sashi 
Bhusan (8) may be cited, * * ^ It is not stated 
that any of their cosharets took any part in oh- 
struebing the plaintiffs' right. Had they bean 
impleaded they would have objected that there 
was no cause against tbem.’^ 

Iq Durga Bam v. Bharat Bam (8), the 
servient owners, who were left out, were 
owners of a portion of the alleged path- 
way, on which portion there was no 
obstruction and it was held that the 
omission was not material. Similar were 
the facts of the case of Bhola Nath v< 
Mohesh Chandra Bera (9) and the deci- 
sion therein was similar. I do not think 
there is any authority for the view that, 
where an easement is claimed, all per- 
Bonp interested in the servient tenement, 
no matter what the character of their 
respective interests may be, are always; 
to be regarded as necessary parties. The 
general rule undoubtedly is that all 
owners of the servient tenement, as re. 
gards which there ia a cause of action 
and over wbieb the easemej^ is claimed, 
should be made parties., Vor^insITauoe,: 
if a co-owner is left out, the decree would 
be infruotuous, as, on his applioation, an 
iniunotiOU might issue restraining the 
plaintiff from exereisipg his righ t of 

6. AXB 1994 Gal 1060=84 I 0 467. 

0. (ig$U) 6410 90. 

y. AXB 1994' Oal 669=69 1 0 168, 

6. AZH 1998. Oal 99=86 X 0 739. 

9. AXB 1986 Oal 1188=38 1 0 664. . . * 
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dksementi ndtwithafeJnding the dooree 
that he obtains. 

And I ^onld also ^dl into the sUme 
category persona who have an interest 
entitKng th6m to present possession of 
the servient tenement, for they would 
have similar rights as co-owners, as 
against the plaintiff, if they are. left out 
of the suit. Bat, I am clearly of opinion 
that there is no justiffoation for the view 
jthat all jpersoDS interested, no matter 
iwbat the nature or character of their 
Irespective interests may be, are necessary 
parties. For instance, with regard to a 
servient tenement in the district of Bakar - 
ganj, it is not that all the holders of the 
dozens of grades of interest that are 
common in that district, on account of 
feudation and sub-in-feudation, of which 
there is no end there, are to be made 
parties; or, for instance, with regard tS 
the servient tenement belonging to an 
occupancy raiyat, that all the holders of 
superior ititerests up to the revenue- 
paying zemindar on the one hand, and 
all the holders of subordinate interests, 
down to a labourer or bargadar on the 
other, are to be regarded as necessary 
pcnties. For snob a view there is no 
authority nor principle in support, and 
the observations in Haran SheikVs case 
(1), widely though they may have been 
expressed', could never have been in- 
tended to be understood in that sense. 

As regards the present case; the defen- 
dant never disclosed what kind of present 
right to possession the landlord has in 
the servient tenement, and, on the other 
hand, alleged that he himself and his 
predecessors had been on the land for 
several generations. In my judgment, 
it was not necessary for the plaintiff to 
make such a landlord a party. The «p. 
peal is allowed. The decision of the 
I>istrict Judge is set aside and that of 
Munsif is restored with costs in this 
Oourfr and In the Court of appeal below. 

B.B. Appeal allowed^ 
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MallIe and Jack, JJ. 

^Mandakinee Debee — Appellant. 

; , V. 

Baeantakumaree Pahes^Bespondeni. 

Seooud Appeal No. 2244 of 1930, De- 
cided on 7tb March 19S3. 

Highway— Obstructi0ii*-~ladlividiial can me 
forremoTal of obsiructloa Without spooial 
damago. ' 


Amembet of the publio can maintain a i^t 
for Vemoial of Qbstruotio& of a pnblio highmy, 
if his right of passage, thrdngh it iaeobstraoted. 
without proof of special damage : A I B 1926 
P 0 86. Bel on ;ji4 1 E 1981 Pat dl8, Dhs frem; 
2 Bom 467. Held overruled by A I B 1926 P C 86: 

Held : that iaUhls case no special damage was 
required further than the plaintiff s inability to 
carry large articles into hpr house owing to the 
obstruction created by the defendant on the 
public pathway. [P 885 0 1] 

Bupendrakumar Mitra and Dheeren- 
dranaih Ohoeh — for Appellant. 

Jogeshokandra Bay and Haradhan 
Chatter ji — for Bespoudent. 

Jack, /.—This appeal has arisen out 
of a suit for the removal of an alleged 
encroachment made by defendant 1 and 
defendant 2 on a passage leading to the 
plaintiff’s house. The suit was decreed 
by the Munsif against defendant 1 and 
.dismissed against defendant 2^. The Court 
^of appeal below dismissed the suit. The 
learned District Judge found, first, that 
defendant 1 had reduced the passage in 
question by encroachment from 3 feet 
6 inches to 2 feet 8 inches in width by 
the erection of a wall and privy; second, 
that the passage is a public way which 
had vested in the Howrah Municipality; 
third, that the encroachment of 10 inches 
does not interfere with the plaintiff's 
right of way. 

. On the facts, as he has found them, 
the learned Judge states that the suit 
must fail as the Municipality has not 
complained and no right of the plaintiff 
has been violated, inasmuch as suffioient 
roadway, i. e., 2 feet 8 inches has been 
left to pass to and from her bouse, and 
this is the only right she had over the 
road. That this is the only right she 
had over the road is not however correct. 
The plaintiff complains that she has 
actually been put to much inconveni- 
ence, as no large article can be brought 
into her bouse, now that the passage 
has been narrowed by 10 inches. The 
plaintiff was certainly entitled to bring 
such articles into ber house along this 
public roadway which is the only means 
of entry into the house. The Court of * 
first instance rightly found that the 
plaintiff’s right bad been affected by 
the encroachment, as . e member of the 
pablio She is entitled, to the pee of the 
full width of the passage w^yfand owing 
to the situation of her house she is 
peculiarly affqoted bythe ettcroacbment. 
Therefore though this ts .not e case in 
which 0. 1, B,8 is applioabtertbe plain- 
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ifii lias every righi to <plaitt relief, e^en the Varae4 lodge’s finding tliat U 
if it, be held (and tbis has been .streno* a pubUo pafgage^le ooatracy to the'pfstli^*. 
ionsly urged for the respondent), that .no ings, inasmooh as thought st the ena.4i 
jaotlon can be maintained a member her plaints . tim plaintiff ji^ays in b# 
iof the pnblio for obatruotibn of a high- allowed to conduot the suit oh . belisdf 
'way without proof of apeoial damage^ of the publio. she aaya the pnb|li<^ b&Ve 
That no proof of apeoial damage is neoea- no right of egreaa and ingreas . . 07 ^ this 


aary appears to be eatabliahad on the 
authority of the case of Manzur Hasan 
y. Muhammad Zaman (l), in which their 
Lordships of the. Privy Counoil over- 
ruled the contrary view held in the oase 
of Satku Kadir v. Ibrahim Aga (2). The 
Bombay case waa followed later in the 
case of Muhammad Din Mian v. Aiirajo 
Kuer (3), in which no reference is made 
to the Privy Council oase. In the latter 

(1) , Lord Dunedin says: 

“The judgment [Satku Kadir v. Ibrahim Aga 

(2) ] really proceeds entirely on English autho- 
rities, which lay down the diflerence between 
proceedings by indictment and by civil action. 
In their Lordships’ opinion such a way of deold- 
ing the case was inadmissible. The distinction 
between indictment and action in regard to whai 
is done bn the highway is a distinction peculiar 
to English law and ought not to be applied in 
India.” 

His Lordship then referred to the 
case of Baslingappa v. Dharmappa (4), 
of which he says that the learned Judges 
without saying so overruled Kadir 

V. Ibrahim Aga (2). Their Lordships 
W 6 r 9 dealing with a suit for damages for 
preventing the plaintiffs from conducting 
a religious procession along a highway 
and for a permanent injunction against 
the defendants, but it seems clear that 
the same rule is applicable to all cases 
of obstruction of a highway and, just as 
in that case and certain Madras cases 
referred to by their Lordships, Partha^ 
saradi Ayyangar v. Chinnakrishna Ay^ 
yanfar (d), Sundram Chetti v. the Queen 
(6) and Sadagopachariar v. A. Bama 
Bao (7), it was held that no special 
damage, other than the obstruction of 
the procession, was needed, so here I 
would hold that no special damage is 
required further than the plaintiff's 
inability to carry large articles into her 
house o,Wing to the. obstruotion. It is 
however urged for the respondent, th^t 

1. A I R 1925 P 0 1 C 2d6»52 1 A 61 ^ 

47 All icKKJy. 

2, (1877) 2 Bom 467; 

8. A 1 B'1931 Pat 418 at; 188.|,;0 468 ss ip 

568.- ’ ■ ' 

4. fe)tn «T1«=7 1 O^.- 

6. (18S9) 6 Mad 804. 

6. iieSt) 6 »r«d 903 (BB). 

7. (1009) 90 Uitd 376. 


poBsags. Aooording to tbo 
the plaintiff has all along all^94 ’ ^ll^ 
it is a public road and tbit Aase bae 
prooeedsd throughout ou tbU baoiO. It 
seems that the plaintiff waa not apjxA' 
whetbev it eould be called a public road 
and pleaded alternatively that, whetbM 
it waa pnblie or private, her rights had 
been infringed, ^e learned Judge defi- 
nitely finds that it has been claimed by 
the plaintiff to be and is part of . a public 
road. In these oircnmstaooea, 1 tbiuk 
the finding that.it ia a pnblie rOad shonld 
be accepted. 

On the findings of the Oonrte below, it 
is clear that the rights of the ^intiff 
as a member of the pnblie have, been ^ 
infringed and that she is entitled to the' 
relief granted by the Conti of $rst 
instance, vis., that the wall and privy 
of the respondent shonld be removed Ap 
the extent they have enoroae.hed on tho 
3 feet 6 inches wide passage ae shown 
by the oommissioner’s map, the. red line 
in which is the boundary of the paseage 
and the respondents’ holding on the 
north. An injnnction appears to be 
justified in the oironifistaneee of the 
oase, as held by the Oonrt of first inst- 
ance and I do not think it necessary to 
send back the ease to the appellate 
Oonrt for a decision of this point, the 
facts fonnd by the Mnnsif not having 
been serionsly disputed. It seems clear 
that the plaintiff had no opportunity of 
preventing the construction of the wall 
and privy to which the respondents 
most have known she wonld objeot. The 
Howrah Mnnicipality was not a neoes- 
eary party and it 'has been fonnd that 
their sanction to the erection of the wall 
and privy on this enoroaeb^ent on the 
pnblie way has, not been estehlished.. 
The appeal ie therefore allowed and the 
decree of the Mnnsif is restored. Defend 
dant l.mnat pay half the eoats of the 
plaintiff throogbont. 

Mallii, JT. I agree with my learned 
brotbfV in' the , order that he has made 
in thi*.eaite. tjlhe finding was tirat thb 
passage was a pablia pathway and that, 
the obstrnotion reanlted in plaintiff’s 
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mability to carry larg^ articles into her 
house. Regard being had to the pecullaiT 
jsituation of her house, this inability to 
joarry large articles into her bouse 'was 
"sji^eoial damage" — damage beyond what 
is suffered by her in common with other 
^'persons affected by the nuisance, viz., 
inoonvenienoe in passing along the path- 
way. 

B.S. Appeal allowed. 

A* 1. R* 1^3 Calcutta 886 

Lobt-Wiluams, j. 

Jnanendrahumar Bay Ohaudhuri — 
Applicant. 

V. 

Amritakrishna Daita — Opposite Party. 

Application No. 279 of 1929, Decided 
on 30th Mi^rch 1933. 

(a) Limitalion Act (1908), Art. 166 — Ac- 
tual notice— Formal notice is no bar. 

Where a person has actual notice of an appli- 
cation %o set aside a sale, absence of formal notice 
U not a bar: AIR 1926 Cal 167, Foil. [P 666 C Ij 
« (b) Limitation Act (1908), Art. 166— Notice 

of motion filed leitbin limitation-’ Appiica- 
lion is then held to be In time. 

Where an application is to be made to the 
Court within a limit of time, it Is deemed to be 
made for the purposes of limitation when the 
notice of motion is first filed in the proper ofiice 
of the Court : 81 Gal 150, Diss from ; 20 Cal 899, 
Expl and Rist ; A I R 1924 Rom 96, Bel on, 
Englieh cases followed. IP 886 C 2] 

Isaaos-^lox Applicant. 

Sudhir Bay — for Opposite Party. 

S. B. Sinha^Urc Purchaser Satis- 
Chandra. 

Order . — In this suit a sale was held 
by the Registrar on lOth February 1933, 
On 13tb March, the defendant Amrita- 
kriahaa Datta gave notice that, on 
Monday 20th March, an application 
would be made for an order that the 
sale be set aside. Art. 166, Lim, Act, 
provides that such an application must 
be made within thirty days of the sale. 
The thirtieth day fell on 12th March, 
which was a Sunday. Therefore the ap- 
plicant had, until 13tb March inclusive, 
to make ^is application. The first point 
taken by^the plbintiff is »that there wore 
two purchasers at the ' sale, and that 
Inotice was given to one only, I am 
Isatisfied .from the affidavits that the 
other purcbasei^ had actual notice of the 
•application, and that absence bf formal 
Inotice is not a bar. This was decided 
by Suhtawardy and Duval, JJ., in the 
pase of Charu Chandra Ghosh v. Behart 
Lai Mitra, AIB 1925 Cal 157. 


^he next point taken by the plaintiff 
is more difficult to detormibe. It isl 
clear that notice of the applicatipn wasj 
served on 13th March, but it is argded 
on his behalf that this is not 8ufficien4,| 
and that the serving of the notice is notj 
the "application" which must be made! 
within the thirty days. In Khetter 
Mohun Sing K assy Nath Sett {l)^ it 
was held, that the taking out of a sum- 
mons calling upon another to attend a 
Judge in chambers on the hearing of an 
application is the act of the applicant, 
and not of the Court taking cognizance 
of the application, and is not sufficient 
to save the application from being barred, 
if the hearing of the application comes 
on after the time allowed by the Limita- 
tion Act for the application has expired, 
^hat is a decision of the Court sitting in 
appeal from the original side and is 
binding upon roe. But it appears from 
the report that none of tho English cases 
were cited to the learned Judges. In 
my opinion, the point decided requires 
further consideration by the Court sit- 
ting in appeal in the light of the English 
decisions. 

In Hinga Bilee v. Munna Bibee (2)* 
Sale, J., held that tho service of a notice 
that an application would be made to 
restore a suit does not prevent limitation 
from ranning. In that case also the 
English cases were not brought to the 
attention of the learned ^udge, and he 
decided that the notice of motion was 
not sufficient to prevent tho law of 
limitation from applying, "as was laid 
down in the case of Khetter Mohun Sing 
V. Kassy Nath Sett (l)". In fset,^ as 1 
have already remarked, the decision in 
that case turned upon the question whe- 
ther the issue of a summons prevented 
time from running, and therefore is dis- 
tinguishable. In Ve7ikapaiya v.Nazerally 
Tyabally (3), which was a decision on 
appeal, it was held that, where an ap- 
plication is to be made to the Gourtf 
within a liqiii> of time, it is deemed to; 
be made for 'the purposes of limitation 
when the notice of motion is first filed 
in the proper office of the Court. 

. The learned Jnd^e relied unjon In re 
Gallop and pen tral ij ueena land^^ Meat 

1. (189$) 20 CaiTsO. T 
9. (1909) 31 Cal 160=$ Q W 3?r 97. 

8. AIB 1924 Bom 86=86 I Q 4f0^47 Bom 764. 
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Export Oo, (4): Tha6 waa a deoisioa o( 
D6iitnaii« J.p in whioh he held that the 
period of limitatioo oeased to run' from 
the tii&e when a notioo of motion ^as 
served upon the other side, applying the 
ratio decidendi of' Smith y( Pdtkside 
Mining Co, (5) and In re Corporation of 
Huddersfield and Jaeomb (6). In Atar^ 
moni Daai V. Bepin Behari (7) Coetellot 
J., held that the filing of a tabular state- 
ment is an application to the Court, and 
is distinguishable from a notice of motion 
so far as it affects the question of limi- 
tation. The learned Judge reviewed the 
o&ses to which I have referred, and 
agreed with the Bombay decision, and 
the English cases upon which that deci- 
sion was founded, but remarked that if 
he had been concerned with a notice of 
motion he would have felt himself bound 
'by the decision in Khetter Mohun Sing 
V. Kassy Nath Sett (1) to* hold that the 
mere giving of a notice of motion is not 
eufiicient to prevent the period of limita- 
tion from running, but he ventured to 
express the opinion that the decision did 
not seem to be in accordance with the 
English cases. In my opinion, the law 
is correctly stated by Denman, J., and 
as the present case turns upon the ques- 
tion whether the service of a notice of 
motion is sufiicient, it is distinguishable 
from tbfl decision in Khetter Mohun Sing 
V. Kassy Nath Sett (l). Consequently I 
hold that the present application is not 
barred. Upon the merits, there is no 
ground for setting aside the sale. There- 
fore the application is dismissed with 
costs. 

B.K^ Ap plipation dismisse d. 

T (1890) 26 QBD 230=69 LJQB 460=38 
* \V B 621=02 L T 834. 

6. (1880) 6 Q B D 67=50 LJQB 144. 

<i. (1874) 17 Eq 476. 
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Mallxk and Jack, JJ. 

Kalipada Banerji — Plaintiff — Peti- 
tioner. 

V. 

Charubala Dasee —Defendant — Oppo- 
site party. 

Civil Bevn. Petn. No. 124 of 1938, 
Decided on 29th Match 1933, agaiuet 
order of President of Oaloutta Imprpvp. 
ment Tribunal, D/- l6th January 1933. 

(a) Civil P. C. (1908), S, 10— Scope— Three 
^saentiel eondltlenc ateted. 

The three eweutial oondltiona that are neces- 


sary for brioglag. inti' operation & 10 hie: (l) 
that the matter in lame in the second aitit ris 
dheiotly and^ '^ttuthiantiallv ks issue in tba^pikaT 
tiously instituted siiitt (2) that the partiee tn 
the two' ' salts are the' same, ' .and.' (8) that thh 
Court, In which the Airat^euit tft instii^ » 
Court of oompeteut judediotlon to grant th^/er 
Hef claimed in the subMtauentfy iU^stitut^ suit. 

(b) Civil P. C. (1908), S; 10^Pr(^had|nk»; 
before Caleulte Improvement' Trllmiiilil under 
S. 18, Laad'A« 9 ttisiUon Act, IniddhiiiM.oWhei^ 
quent to Uffe siiil— Whether Clvfl'Coiugi nnu 
invoke S. 10. / 

Per Arnliieh, J.— 'The Calcutta JCitiptoVelm 
Tribunal, sitting to ebhsidera teferaumi wAw 
S. IS, Land 'Acquisition Aot, mgarding valuatl'cia- 
of land acquired and tfav apporttonment of t|M 
compensation awarded. Is a Court of special and 
exclusive jurisdiction, and a C^urt . of ordinary 
civil jurisdiction trying an earlier title suit has 
no jurisdiction to stay a subsequenUy inafeitated 
reference before the tribunal. TMs ia espeotally 
so when both parties seek the Tribunal ae the 
forum for the determination of the qnastlon of 
valuation and apportionment: AIR 1922 
Cal 4 , Foil . ; 7 Cal 888. Ref. ; 10 0 IP JV* 991 and 
AIR 1924 Cal 757, Dial. [P &B9 Q ll 

Per Jack, /.—Evan .though the Court may 
not be competent to stay^ the reference inat- 
xnuch as the subject-matter of the civil suit and 
the proceedings before the Tribunal is not the 
same, the civil Court has inhscenl jurisdiction 
to postpone the hearing of the proceedings before 
the Tribunal till the disposal of the title suit: 
AIR 1024 Cal 757, Fall. . pP 889 0 9] 

Sharatchandra Bay Chattdkuri, B. £. 
Chaudhuri, Bijaykumar Bhattaoharjya 
and Nagendrakumar Datta — for Peti- 
tioner. 

S. N- Banerji, Atulchandra Gupta and 
Phaneendramohan Sanyal — for Opposite 
Party. 

Mallik, J. — This Buie is directed 
against an order of the President of the 
Calcutta' Improvement Tribunal, by 
whioh he rejected an application of the 
petitioner, Kalipada Banerji, for stay of 
hearing of a reference made to him 
under S. 18, Land Acquisition Act. The 
principal facta, whioh led up to this ap- 
plication, were these: On 17th February 
1930, the petitioner, Kalipada, insti- 
tubed a suit in the Ooort of the Subordi- 
nate Judge at AUpore; being Title Suit 
No. 39 of 19^, for a daolaration of title 
to and reeovery of possessioii of some 
lands, among whioh there was a pro- 
perty, item 5 (l) v7ith an a^ea of one 
bigha and seven cottas odd. There were 
flA m4tty as 108 defendants in the suit 
at that /time. Shortly after the insti- 
tntioxi ol^tbis suit, proceedings vi^ere 
taken for acquisition of an area oftand 
measuring 4 bighas and 18 cottas 
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and the land r*waB ultimately aoqoired 
under the Land Aoquiaitioa Act. The 
oppoei te party . before us, Charubala 
Dasee. on 8th December 1930, filed 
claim to the oompenaation money before 
the Land Acquisition Oolleotor as the 
sole owner of the property acquired and. 

• about ten months later, the petitioner, 
EalipadSi also filed before the said 
Cfolleotor his claim to the compensation 
money, claiming it as the owner of the 
land acquired. On 2Srd February 1983, 
the Collector made an award in favour 
pf Charubala and, about a month later, 
namely, on 24th March 1982, Ealipada 
applied to the Court at Alipore to have 
Charubala made a defendant in his Suit 
No. 39 of 1930 and Charubala was added 
as a defendant accordingly. On 1st April 
1932, at the instance of Kalipada, a re, 
ference was made to the President oli 
the Calcutta Improvement Tribunal 
under S. 18, Land Acquisition Act, for 
valuation as well . as for apportionment 
and, on 4th April 1932, a similar refer, 
enoe was made under S. 18, Land Acqui- 
sition Act, at the instance of Charubala 
Dasee. On these facts, on 23rd Novem- 
ber 1932, Ealipada applied to the Presi- 
dent of the Calcutta Improvement Tri- 
bunal under S. 10, Civil P. C., for stay 
of bearing of the reference case until 
the disposal of the civil suit at Alipore 
and it was the refusal of this applica- 
tion on 16th January 1933, that has 
given rise to the present Buie. 

I am of opinion that the President of 
the Improvement Tribunal was right in 
refusing the application for stay of bear- 
ing, though all the grounds on which he 
passed that order are not, in my opi- 
nion, correct. The three essential con- 
ditions, that are necessary for bringing 
in the operation of S. 10, Civil P. C„ 
are: (l) that the matter in issue in the 
second suit is directly and substantially 
jin issue in the previously instituted suit, 
(2) that the parties in the two strits.are 
the samah and (3) that the Court, in 
jwbiob the /first suit is instituted, is a 
Court of com ifjstent jurisdiction to grgnt 
the relief claimed in the subsequently 
j/nstitnted suit. More than one of those 
essentials however were wanting in the 
present matter before ns.. In the first 
place, 'the parties in the two suits were 
not the same. Jt is true that both 
Charubala and Ealipada are parties in 
3)otb the civil suit and the reference 
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eadb. But, in the civil suit, there 
as observed before, as many as IQS de^ 
fendants other than Gbarubalat wh6 
have nothing f to do with the referenoe 
case, and, in the referenoe case, tb^e 
tenants, who had been on the land ac- 
quired, are parties, though they were 
not impleaded in the civil suit at Ali- 
pore. 

Then the matters. in issue in the 
second suit are valuation of the land 
acquired and apportionment of the com- 
pensation awarded, not only as between 
Kalipada and Charubala, but also as 
between Charubala and the tenants axrd 
Ealipada and the tenants. But no relief 
under either of these two heads could 
possibly be given by the Court at Ali- 
pore. The Alipore Court could not go 
into the question of valuation, nor could 
«it, on the basis of the plaint as it stands 
now, give any decree as to the payment 
of the compensation money. Ealipada’a 
case in the Alipore Court is for a decla- 
ration of title to and recovery of posses- 
sion and not for obtaining any money, 
being the price of the laud acquired. It 
is significant that, although Kalipada 
applied for the amendment of bis plaint 
on 14tb September 1932, he did not ask 
for any additional relief for payment of 
any money to him. 

The grounds indicated above would be 
sufficient for holding that Kalipada'a 
application under S. 10, Civil P. C., was 
fit to be rejected. But there were, in 
the present case, some farther reasona 
for doing so. The property in the second 
suit was not esactly the same as in the 
first. The area of the property acquired 
is four bighas odd, whereas the pro- 
perty I{o. 5 (1) pf schedule ka to, the 
plaint in the Alipore suit, which ac- 
cording to the plaintiff, was the pro- 
perty in which Charubala was inter- 
ested, measured only one bigha odd. 
The application made by Kalipada to 
amend his plaint, apparently with the 
intention of showing that the land ac-^ 
quired was included in item 6 (l), waer 
rejected by 4ihe Subordinate Judge. 

As I have said before, one of the 
essential conditions necessary before the* 
hearing of a suit can bn stayed under 
S. 10, Civil P. a, is that the first Court 
must be a Court oompetent tp grant the 
relief aske^ for in the shit. But„ 
according to a decision of ibis. Court m 
the ease of SaibnA Ohanira 



1933 


EAUPABA BANBBJI V. OHARUBAIiA 9asbb 




CalettiM^:.8&9 


iCiftand (l) — a decision whiob.. ^we kn 
bound toiollow — the Oaloofcta Improve, 
ment Tribunal is a Oourt of special and 
laxslushre iurtsdiotion. Thut heipg to 
land especially when ^botb parties sought 
the Tribunal as the forum for the deter<i 
mination of the question of value and 
^apportionment, the civil Oourt, in my 
{opinion, Iceased to have any jurisdiction 
in the Imatter. 

On behalf! of the opposite party, our 
attention was drawn to two other deoi. 
sions of this Court: Bhandi Singh v. 
Itamadhin Boy (2) and Abdul Alim v. 
Badaruddin Ahmad (3). In Abdul Alim 
Abed*s case (3), the validity of a will 
was in question and the proceedings in 
the Tribunal were stayed because it was 
thought that a more comprehensive in- 
vestigation on the point would be made 
in the High Oourt in its testamentary 
jurisdiction than in the Improvement 
Tribunal. Then, as regards the oass of 
Bhandi Singh (2), the observation of 
Mookerjee, J., in that case that the 
question as to the persons . to whom com- 
pensation is payable or its apportion- 
ment among persons interested may be 
determined either under a reference as 
contemplated under S. 18, Cl, (i), Land 
Acquisition Act, or by a suit at the in- 
stance of a person lawfully entitled to 
iti as against another who has drawn the 
compensation money, is, as observed 
by the learned Judges in the case of 
Saibesh Chandra Sarkar (1), only an 
obiter, and an observation! made without 
any consideration of what their Lord- 
ships of the Judicial Committee of the 
Privy Council had observed in Nilmoni 
Singh Deo v. Bam Betndhu Bai (4). 
Then, it is to be observed that Mooker- 
jee, J., in the same case also observed 
that; an objection as to the measurement 
of the Und or the amount of oompensa- 
tion payable therefor must be deter- 
mined' exclusively by a reference to the 
civil Court under 8. 18, .01. (1), Land' 
Acquisition Act. In the present case, 
IS I have ' said before, the question tot 
determination before the President of, 
the Zmprovehietit Tribunal was not only 
ja qtMstion . of. apportionment, bat a' 
quegtioo of valimtion of the land as welL 

R IflSiS Oal 4=ei86 I 0 71l7 ^ 
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8, lOv; .Civil B4 O.^^BS therefore itt loy 
judgmapt# ef uochelp to^the pstitioiifWif^i;: 

. ^^.tbe ground of oonvehie&oe 
the j^titioner,. iir>,my opini^, had . 
case.' If the reference case, iii heard- aru 3 . 
disposed of first, the petitioner, ^ 
do^bt, will, at theiime.of .the h^rih^^ 
of^be civil suit at Aliporot have^to* 
a^uoesoma evidence over agaui* But 
that is DO reason why . paopla 

should be kept away aimosi indefinitely 
from the .money which may lekitiixubtely 
be theirs within a short timCv only .|cif 
save the petitioner i^/om some troubte: 
and inconvenience, 

; Having regard to the valuation of the 
sqi.t at Alipore and the number of per- 
sons involved in it, it oannot reasonably 
be expected that that suit will be finally 
disposed of in anything less than eight 
OF ten years. The order refusing to stay 
the hearing of the reference osm v^a8» 
in my judgment, a right order and 1 
would accordingly, discharge the Bulo 
with costs, bearing fee two gold mohurs. 

Jaok^ J.^1 agree. < I would rest my 
decision mainly on the ground that 
8. 10, Civil P. C., is not applicable, in- 
asmuch as the Bubjeot-matter of the! 
civil suit and the proceedings before the! 
Tribunal is not the same, The learned 
Subordinate Judge, in rejecting the peti- 
tion f6r the amendment of the plaint, 
found that only a small portion on the> 
north-west of the plot of the land in- 
cluded in the Tribunal proceedings was 
included in the plaint originally filed. 
In the argument before us, it has not 
been made clear (although this is al- 
leged) that the subject-matter of tbo 
original plaint in the civil suit is idea- 
tioal with the aubjeot-matter of tb» 
Tribunal proceedings and therefore 
8. 10 having no applioation, the learned 
President was not bound to stay the 
proceedings before the Tribunal. 

It must be remembered that the civil 
suit as against Oharubala was instituted 
before the proceedings under 8. 18, Land, 
Acquisition AotV and this ^ a case^ in 
which I hold,, following ttfe autHority of j 
Abdul Alim y.Badoruddif^ Ahmed 
the Court has inherent power ta post 
pone thA hearing of the proeeeaihgs be 
tore the Tribunal. Tbefe would be muebj 
tp be said iot favour of the prior die-! 
posal of the eivil suit, if it pould he 3)s.^ 
posed of finallyi within a ehorti ifjiiinew 
hut in alt the oirmiiBstanees the 
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tnenti on the gifound of oonveni nee ianot 
so strong as to justify interference 
with the order passed by the learned 
President of the Improvement Tribunal. 

v.B./R*K. Buie discharged. 

A. I. R. 1933 Calcutta 890 < 

' Mukbbji, J. 

Nripendra Bhooshan Bay — Appellaiit. 

V. 

JogendraNaih Ray — Respondent. 

Appeal No. 612 of 3931. Decided on 
4th April 1993, from appellate decree of 
Diet. Judge, Tessore, D/. 26th July 1980. 

(a) Bengal Tenancy Act (18SS), S. 155 (I), 
Cl. 1 (a)— Decree under'—Not proipeciivebut 
-actual injuriouf remits must be proved. 

It is not euough for a decree under S. 155. 
aub'S, (1), Gl. (a) to find that a continuance of 
the alleged abuse for a sufficieDt length of time 
would produce injurious results. It will have 
to be found as a. fact that the abuse has in £ao<> 
resulted in rendering the land unfit for the pur- 
pose of the tenancy. [P 691 G 2] 

(b) Landlord and Tenant— Proposed user 
likely - to render land temporarily unfit — 
Injunction may be issued. 

If thp proposed or prospective usor of land is 
likely to render it temporarily and not perma- 
nently unfit for the purposes of the tenancy, an 
injunction might issue restraining such User : 
87 I 0 219, Bel on. ' IP 891 0 1] 

(c) Deed— Construction. 

Covenants, the broach of which entails a for- 
ieiture, must always be strictly construed. 

IP 691 C 1] 

Jaygopal Ghosh — for Appellant. 

Krishnakamal Mitra and Babindra 
J^ath Chaudhuri^ior Respondent. 

Judgment , — This appeal arises out of 
a suit for ejectment under S. 155, Ben. 
Ten. Act. The suit was based upon the 
allegation that the defendant took settle, 
ment of two plots of land as an agricul- 
tural holding and has used the land in a 
tnauner which renders it unfit for the 
purposes of the tenancy and has also 
broken a condition of the lease which 
has made him liable to ejectment. . The 
lease contained the following stipulation : 

"'On the lands of the aforesaid jama, I shall not 
be able, without your ^rmission, to set up .any 
hat, bassar, gola or ganja or to erect a Building 
-or to manuiaemre bricks or tp excavate a tank 
•or pend; noe' shall I be able to do anything, 
which renders *the land unfit for agriculttfr^ 
purpose, that is, anything that impairs the valUe 

the lands; but, if I do so, you shall be eh- 
titled to ej^et tne from the jote with damages.' ’ 

The plaintiff's case Was that tbe'^ dd- 
(dndaqt, in contravention of the stipula- 
tion aforesaid, has ^used the lands as a 
hat for molasses. The defence was that 
the lands do not constitute an agricul- 
ihral holding and were not taken' for 
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agiioultural purposes, that no hattnta 
established on the lands and that tfae 
lands were not rendered unfit for culti- 
vation. Other defences, e« g., as to non- 
service of notice, non-liability for com- 
pensation and non-maintainability of tfie 
suit were also taken. The Munsif made 
a decree, ordering that, within a mouth 
from the date of the decree, the defen- 
dant should make the lands fit for culti- 
vation and for growing agricultural crops 
and should pay Eg. 25 as compensation 
to the plaintiff, and that, in default, the 
plaintiff should get khas possession of 
the lands and also recover the sand 
amount as compensation from the defen- 
dant. 

There was an appeal and a cross-ap- 
peal from the Munaif’s decision, which 
'were both dismissed, with the modifica- 
^tion that the amount of compensation 
was fixed at Rs. 5. The defendant has 
appealed. The quesbion involved in the 
appeal is no longer a question of sub- 
stance, but one of sentiment only, for the 
stipulation, to which reference has been 
made, was inserted with the real object 
of preventing the defendant from using 
the two plots of land as an adjunct to 
or a place which could be used for any 
purpose which would afford facilities for 
a hat, which the defendant has got on 
the other side of a channel and just op- 
posite thereto, and that object has been 
gained by an injunction which, 1 am 
told, has been issued in plaintiff’s favour 
and against the defendant and which 
will now sabsist. As however the par- 
ties are very keen about the contest that 
they raised in this ease, the appeal would 
necessarily have to be dealt with on its 
meritB.> To determine the controversy 
between the parties, it has to be seen, in 
the first place, as to what exactly is the 
use that the defendant has made of the 
lands«i . On this point, the finding of the 
District Judge, which is very lucidly 
expressed, is as follows : 

It appears that, on Sundays and Thursdays^ 
a large number of carts laden with gurh dealers 
and other men assembled on . plot No. 549. 
These carte carried gurh, eyidently for the pur- 
pose of being sold. The who brought them 
or the other men/ who assembled on the plot, 
evidently were the buySrs or th^e sellers of the 
commodity, but. the exact .akidence is wanting 
whether the pmohase and the f ale took place on 
plot No. 549 or whether the . gulh was cariied 
across the -river to Cbapralt* My conclusion is, 
upon reading the evidence and considering the 
probabilities of the case, that plot No. 649 ' was 
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meant to tia used as a landing stage {o|; the (^rts 
4hnd boats «nd a temporary dumping place for 
the commodity arrived from the west of the 
river axvd meant to be taken oyer to the eastern 
side.” 

• Now, oa this finding, it will have to 
he considered firstly, whether there has 
been a breach of a term in the contract, 
UiDd secondly, whether the land has been 
used in a manner which renders it unfit 
for the purpose of the tenancy* Coven- 
ants, the breach of which entails a for- 
feitura, roust always be strictly con- 
strued. On the finding, it cannot, in 
my opinion, be held that the defendant 
lias set up a '^hat, bazar, gola or ganja." 
It has not been established that any sale 
or purchase takes place on the land, or 
that the goods are stored there in ex- 
pectation of such a transaction. If the 
land is used as a landing stage for the 
goods to remain there only for a tempo- 
rary period atvl pending arrangements 
for their conveyance to the other side of 
the river, there has been, in my jadg- 
ment, no breach of the covenant. The 
first question therefore must be an- 
swered in the negative.. So far as the 
second question is ooncerned, the lease, 
in view of the terras used therein, must 
ho regarded as one for agricultural pur- 
poses : and, indeed, it has not been dis- 
puted that the tenancy created by it is 
•one governed by the Bengal Tenancy 
Act. That being the position, what has 
to be determined is whether the user of 
•the land has* been such as renders it 
unfit for agricultural purposes. The 
effect of the user as found by the Mun- 
sif, to quote his words, has been that 
** liho soil of the land has hardened and become 
salty by the congregation of men and cattle and 
by the action of cattle-urine and to that extent 
has been rendered unfit for the purposes of the 
tenancy,” 

The learned District Judge has ob- 
^served that, on the evidence, he was not 
satisfied that such abuse has rendered 
the land unfit for cultivation, but he was 
of opinion that if the defendant went on 
for years using the land in this way's ln<- 
jnrious results might ensue, Now, it 
cannot be denied that, even if the pro- 
posed or prospective user of land islibely 
to render it temportirily end liot "pet^ 
fnanently unfit for the purpdaee ol tha 
tenancy, an injohetinn might issue res- 
jtraining s-achuser ; see Bajkishor 0 Moii- 
'\dal V. Bajoni Bant (l). Biit when it 
•comes to a question of ejectment under 
X (1916) 87 1 0 819. ^ ” ’ - — rr-- 
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it will have to/be 
found as a fact that the abuse had en 
fact resulted in rendering the land ero€t: 
for the piirpo^ of the teoahery. Thatj 
this ie the interpretation of Cl. (1)» 
8. 1S5 is, in my optniom, plain frhmShe 
provision for compeneetibn which is con- 
tained in sub-S, (3) of . the section end 
which is compulsory, the finding of 
the Idunsif could be relied oii,^faere can- 
not be any doubt that the requirements 
of Ol. (1) would have been 8atisfiedr.;But 
that finding bee been upset by the Dis- 
trict Judge' and^ upset on grounds which 
I am unable to say are insuflEbient. He 
has said : 

. ” The evidence led by the plaintiff to support 
this view is that the auefsoe of the land had 
become hardened ; to render H fit for coltivation 
it has got to be dug up with spade, and that 
will moan extra cost, but the evidence that the 
surface of the land had become batdened comes 
not from any expect, but from certain witnesses, 
whom I should hold as incompetent to give the 
opinion. All these witnesses have spoken from 
cursory inspection. Theresa no doubt tha|t If a 
number of carts and men congregate on a plot, 
the surface should become hard, but to wbat 
depth the hardness will extend and whether this 
hardness is injurious for agricultural purposes 
I am not convinced and, on this point, the 
majority of the witnesses examined are not com- 
petent to speak and none of them have spoken. 
It was argued again by the plaintiff that if a 
number of cattle are unyoked and test on the 
plot, their . excreta will impair the fortuity of 
the plot. But the qualities of the cow-dung aud 
urine have been differently explained by the 
parties and on this point too wo have no expert 
opinion whether cattle excreta add to or taka 
away the productive power of the soil, I find 
again that this plot adjoins the river; a por- 
tion of it periodically is nooded by river-water. 
Then again there is no satisfactory evidence that 
at any time it was cultivated and yielded agri- 
cultural produce. Some of the* plaintiff's wit- 
nesses will have it, paddy. Jute wore grown on 
the plot ; others mainWn pulses, peas were 
grown and they strenuously denied the cultiva- 
tion of jute or paddy. It would appear that the 
plot was possessed by a ferryman and there was 
and is a ferry near the plot. So I cannot rely 
upon the uosatisfactory evidence adduced by the 
plaintiff and I cannot find that actually any 
crops are grown on the plot or that, by the use, 
the defendant put the land to it has deteriorated 
in fertility. It woald again apeear that it was 
only fotafew mehths of two^ years that this 
abuser bad taken ^ ^ace. Tbbn agaih it was not 
every' day,, but only two days in a week that the 
land was so med. Farther, it would app^r * 
tbat^ even on those two days in the week, the 
land was eo^fued* say for 12 hours a day^*' 

In mt it is not enough for 

a deovee under 8. 155. Ben. Ten. Aet, 
when it 16 founded upon Cl. 

S. (l) of that seotion; to find that a ncm. 
tinuanoe' q{ the alleged abuse for a sum- 
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Icient length 61 time would prodnod in- 
jnrione resnlta. And tbnt is ell (hatrthe 
learned Judge has found in' this case. 
I am of opinion therefore that the decree 
which the plaintiff has obtained is not 
sus'tainable. The appeal is allowed and. 
the decisions of the Courts below being 
‘set- aside, the plaintiff's suit is ordered 
to be dismissed with costs in all the 
Courts. 


wljioh the original partition was niivd'e. 
That snit of 1918 was eomprpmised in- 
1920 and a decree was passed iinder the 
terms of whieh the plaintiffs and the 
defendants down to their heirs and rp. 
pretentatives in interest should for ever 
observe and carry ont the covenants 
contained in the deed , of compromise. 
Ex. 3, in which it was noted that, snb- 
jeot to the modifications made therein, 
the terms of the bantaknama of 1269 
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Appeal allowed. would be fixed and inviolable forever. 
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Mallik and sTaor. JJ. 

Jyotishchandranarayan Bay and others 
—Appellants. 

V. 

Badhikachandranarayan Bay and 
others — Bespofidents. 

Second Appeal No. 2943 of 1930, De- 
cided on ifith March 1933, from decree 
of Addl Diat. Judge. Noakhali. D/- 2Sth 
August 1930. 

Hindu Law — Partition — Agreement to 
keep tbrne propertiet joint — Whole partition 
depending upon common ute of such pro- 
perty — Parties are estopped from^ suing 
again for partition of properties kept joint — 
Rule of perpetuity is not offended. 

Where, in a previous partition among members 
of a Hindu joint family, some properties are 
kept joint by agreement of parties and compro- 
mise decree, and the whole partition depends 
upon the common use by all the parties of the 
said joint properties, the parties to the agree- 
ment ace estopped from suing subsequently for 
pahitiou of the properties which were so kept 
joint. Such an agreement does not ofiend 
against the rule of perpetuity so far as the ac- 
tual parties to it are concerned: 6 Cal 106 aud 
7 Bom 688, Diat. IP 893 0 H 

Amarendranath Basu, Bijankumar 
Mukherji and Badhikaranjan Ouha — for. 
Appellants. ' 

Sharatohandra BayChaudhuri, Mahen-- 
dra Kumar Ghosh and Bamendramohan 
Majumdat — fgr Bespondents. 

Jac&, /.—Jhis appeal baa arisen out 
of a suit for partition. The property in 
question consists of the babir barbi of 
the parties, including certain ^anks. 
There wefis three parties, having ejmali 
properties, wmich were originally parti- 
tioned iD*^1269. The plaintrffs have ^ a 
rgiyati right in the cne-third ehare of 
the original joint property. . At ,tbe 
partition in 1269. the properties now in 
suit were kept joint. Sobsequently, in 
1918. the plaintiffs brought a title suit 
in respect of five plots of land which 
they claimed on the basis of a chits of 
1267 and the bantaknama of 1269^'' by 


The present suit for partition of the 
bahir barhi and of the properties which 
were left joint in the original partitidh 
and by the decree of 1920 was decreed 
in the Court of first instance, but was 
dismissed in the lower appellate Court 
on the ground that the suit was barred 
by estoppel and res judicata. The ques- 
Hion raised in this appeal is whether, 
in fact, this suit for ^partition is so 
barred. 

For the appellants, it is contended 
that the suit is not barred by the decree 
of 1920 or by the compromise arrived at 
at that time, because that compromise 
is void as transgressiog the rule of per- 
petuity. The terms of the decree also, 
which go beyond the scope of the suit, 
are not valid without registration. 
Moreover, it is said that the decree is 
defective, in that all the parties to the 
suit did not join in the compromise. In 
support of the contention that the 
decree of 1920 was void, aS transgressing 
the rule of perpetuity, the appellants 
relied on the case of Bamlinga v. Vim 
Pakshi (1), in which it was held that 
an agreement between oo-par^ners 
never to divide certain property is in- 
valid under the Hindu law as tending 
to create a perpetuity. In the judgment 
of tbie case the case of Bajender Dutt 
y. Sham Chund Mitter (2) was referred 
to with approval. In Bajender*s case 
(2) it was held that where, by an 
agreement entered into between ^ five 
brothers, who formed a joint Hindu « 
family, It was provided that none of the 
partiesr nor; their representatives, nor 
any person, ehonld be able to divide the 
real and personal property, belonging 
to the. family, intgeliares, the general 
scheme of the arratigei&ent between tho 
brothers was such as ootfld only be bind* 
ing upon the actual iiarifiM to it, not 

X (1888) 7 Bern 688. 

3. (1886) 6 Gal 106. 
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upon a purohaSQr from one of Ihe 
parties, wee not therefore held that 
the whole of the ag[reeinent wae void, 
but that it was only binding on the 
actual parties thereto and not on their 
r^resentatives or desoendants. In the 
present case it is admitted that, in 
1920, there was an agreement between 
the parties and that, under the terms of 
that agreement, the bahir barhi was to 
be kept joint. Detailed arrangements 
were made, according to which it was 
to be jointly enjoyed by the parties, 
and it is clear, as the lower appellate 
Court points out, that the whole parti- 
tion, which was made at that time de- 
pended upon the common use by all 
the parties of the bahir barhi. 

There was a clear contract entered 
into between the parties at that time 
that the bahir barhi should remain 
joint. It would be entirely unjust to 
the defendants if the plaintiffs are now 
allowed to turn round and to go back 
upon the original arrangement, upon 
which that partition was founded. This 
is a case to which the doctrine of 
changed circumstances is applicable. 
At that time, according to the terms of 
the agreement then entered into, the 
defendants were induced to agree to a 
compromise of the suit on the' condition 
that the bahir barhi should remain joint 
land it would not be right to allow the 
plaintiffs now to appropriate to them- 
jeelves a separsite portion of this pro- 
|perty, which they contracted to keep 
joint. It is true that this joint pro- 
perty was not included in the suit of 
1918 and therefore there is no question 
of res judicata. But the Court below 
jwas right in holding that the plaintiffs 
by their agreement at that time and the 
icontraot which was then entered into 
iwith the defendants ware estopped from 
suing for partition of the properties now 
in suit which it was then agreed should 
{be kept joint. The fact that the decree 
'of 1920 went beyond the scope of the 
j^uit seems to make no difference, be- 
jeause there is no doubt that this agree- 
ment that the bahir barhi, eto., ahould 
remain joint, was a part qf the con^ 
Isideratipn of that oomprornise and,,ae 
jauoh, it formed an Essential part ol the 
Idecree against these defendants. * 

As regardt the fact that some of the 
parties did not join in the oomprornise 
and the suit was decreed against tbpm 


ez parte, the deorel is stiU in forepi end^ 
as fa^r as tli^ ^pl^tiffs are oonoert]^,rit 
is oartainly binding as against tbesiti. 
They . cannot be.aUowed notr^to say that 
the ootp promise, which they than' 
tered into with the defendants and the 
decree which was passed according to 
that compromise, hays pd binding .effect * 
on them. This appeal to, accordingly, 
dismissed with costs. 

Mallikf iT. — I agree. 

B.K. Appeal aniseed: 

A. I. R. 193$ CaleuttA 893 

LOBT-WiLIiIAMS 4»i> Moi^aib, JJ. 

Asgaralt Pradhania — ^Appdllanfe. - 

V. 

Emperor— Opjioaite Party. 

Criminal Appeal No. 127 of 1933, De> 
cided on Slat Jnly 1933. 

Penal Cede <1860), Sa. 511 andSlZ-^IntMi- 
tion to commit crime alone or intefttion 
followed by preperetion !• hot sufficient to 
constitute attempt — Intention followed by 
preparation and any ad towards commission 
of offence is sufficient to constitute attempt. 

There are four stages in every crime: the in- 
tention to commit, the prepazatioa to oommit, 
the attempt to commit, ana if the third stage is 
successful, the commission itself. Intention 
alone, or intention followed by preparation, is 
not suMoient to constitute an attempt. But in- 
tention followed by preparation followed by any 
‘‘act doue towards the commission of the of- 
fence*’ is sufficient. [P 896 C 1] 

Accused, who caused pregnancy to a woman, 
suggested that she should take drugs to procure 
a miscarriage. One night be brought her a 
bottle half full of a red liquid, and a paper 
packet containing a powder. After he had gone, 
she tasted the powder, but, finding it salty and 
strong, spat it out. She did not try the liquid. 
The following night, accused came again, and 
finding that she had not taken either the powder 
or the liquid, ho pressed her to take them, but she 
refused saying that she .was afraid for her own 
life, and that the powder irritated her tongue. 
Thereupon he asked her to open her mouth, and 
approached her with the bottle, and took hold of 
her chin. But she snatched the bottle from him 
and cried out loudly, and her fathevr and some 
neighbours came, and the accused fied. It was 
found that neither the powder nor the liquid 
was harmful: 

Held: that aeoused could not in law be con- 
victed of an attempt to cause ]i|i8carriage, as 
what ha did was hot an act done towards ihe 
eommiwion of the offence of causing a mie- 
carriage: Caw law diactwsed, LP 896 G 2] 

Sudkansu Sehhar Mukherji ^nd Ajit 
Kumar Appnllaiit/ 

Harideb Ohuiterji’^tot th« Orown^ 

Lort^ WiliiamSf — Thu appelUiit walk 
oo&vtoted under S. 312/511, 1. P. 0., of 
an atbempi to Pausa a miscarriage. $he 
Qomplainank wae 20 years of agCh 
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had been maVried ^nt divorced by 
consent. She was living in her father's 
house, ^here she used to sleep in the 
cookshed. ^be appellant was a neigh* 
hour' who had lent money to her father, 
and was on good terms with him. He 
was a married man with children. Ao- 
'cording to the complainant he gave her 
presents, and promised to marry her. 
As a result sexual intercourse took 
place and she became, pregnant. She 
asked him to fulfil his promise, but 
he demurred and suggested that she 
should take drugs to procure a mis- 
carriage. One night ha brought her a 
bottle half full of a red liquid, and a 
paper packet containing a powder. After 
he had gone she tasted the powder, but 
finding it salty and strong, spat it out. 
She did not try the liquid. The follow- 
ing night the appellant came again ana 
finding that she had not taken either 
the powder or the liquid, he pressed 
her to take them, but she refused say- 
ing that she was afraid for her own 
life, and that the powder irritated her 
tongue. Thereupon he asked her to 
open her mouth, and approached her 
with the bottle, and took hold of her chin. 
But she snatched the bottle from him 
and cried out loudly, and her father 
and some neighbours came, and the ap- 
pellant fled. The police were informed, 
and upon analysis, sulphate of copper 
was detected in the powder, but the 
amount was not ascertained. No poison 
was detected in the liquid. According 
to the medical evidence, copper sal. 
phate has no direct action on thenterus, 
and is not harmful unless taken in suffi- 
ciently large quantities, when it may 
induce abortion. One to three grains 
may be used as an astringent, two to 
ten grains as an emetic, one ounce would 
be fatal. According to Taylor's Medi- 
cal Jurispx^udence (Edo. 5), p. 166, 

"there is no drug or combination of drugs which 
will, when taken by the month, cause a healthy 
uterus to empty itself, unless it be given in doses 
8uffiqlentl/''^ljirg6 to seriously endanger, by 
poisoning. the*i^ of the woman who takes it or 
them." 

« The defence was a denial of all the 
facts, scyme suggestion that the com- 
plainant was of loose character, and a 
statement that the prosecution was 
due t6 enmity. Two*points have been 
raised on behalf of the appellant, one 
being that the complainant was an 
Vcoomplica and that her evidence <waa 
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noil corroborated, that jahe was willing 
to destroy the foetus but was afraid of 
the consequences to herself. On tba' 
facts sUted I,am satisfied that the oogn- 
plainant cannot be regarded as an ac. 
complice, and in any case there is sohfe 
corroboration of her evidence, in the 
discovery of the drugs and the appel- 
lant’s flight, which was observed by 
several witnesses. The other is a point 
of some importance, namely, that the 
facta proved do not constitute an at- 
tempt to cause miscarriage. This de- 
pends upon what constitutes an attempt 
to commit an oiTenoe, within the mean 
ing of S. 511, I. P. C., which provides as 
follows: 

"'Whoever attempts to 'commit an offence' 
punishable by this Corlo with transportation or 
imprisonment, or to cause such an offence to be 
comitted and in such attempt does any act 
^towards the commission of the offence shall bO’ 
punished etc." 

Illustrations: (A) A makes an attempt to'stoal 
some jewels by breaking open a box, and finds 
after so opening the box, that there is no jewel 
in it. I lie has done an act towards the commis- 
sion of theft, and therefore is guilty under this 
section. (B) A makes an attempt to pick the 
pocket of Si by thrusting bis hand into Z'lt 
pocket. A fails in the attempt in consequence 
of Z*s having nothing in his pocket. A is guilty 
under this section." 

It is argued that as there was do evi- 
dence to show that either the liquid or 
the powder was capable of causing a 
miscarriage, the appellant cannot be 
convicted of an attempt to do so. Thia 
contention depends upon correct defini- 
tion of the word "attempt" within the 
meaning of the section. In B. v. Mc- 
Pherson (l), the prisoner was charged 
with breaking and entering the prose- 
cutor’s house and stealing therein cer- 
tain specified chattels, and was eon- 
vioted of attempting to steal those chat- 
tels. Unknown to him those chattels 
had been stolen already. Cookburn, 

0. J., held that the conviction was 
wrong because 

"the word ^attempt* clearly conveys with it the 
idea that if the 'attempt had succeeded the offence 
charged would have been eommitted. An at-^ 
tempt must be to do that, which if successful, 
would amount to the felony charged, but here 
the attempt nbver could have Sacomed." 

In B. V, Cheuman (2) Lord Blackburn 
9aid4 ^ 

"There is no doubt, a ffiffetenee between the 
piepatatign antecedent to an offence and the 
Bu t if the actual! transaction 

l! (1867) 0 & B 20r. 

2. (1862) LAO IdO^ai 7 H G Jar (ns> 
148==6 L T 717^:^10 W B 25009 Cost 0 G lOO* 
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had oommenced which would have ended In Ahe 
crime if not interruptedi there is dtearly an 
attempt to commit the crime/' 

b ^ V. Collins (3) Cockburn, C. J.. 
. following McPherson's case (I) held that 
if*a person puts his hand into the pocket 
of another, with intent to steal what he 
can find there, and the pocket is empty, 
he cannot be convicted of an attempt to 
steal. Because an attempt to commit 
felony can only in point of law be made 
out where, if no interruption had taken 
pla 9 e, the attempt could have boon 
carried out successfully, so as to coa<r 
statute the offence which the accused is 
charged with attempting to commit. It 
is clear however from the illustrations 
to S. 511, that Lord Macaulay and his 
colleagues who drafted the Indian Penal 
Code, which was enacted in 1860, did 
not intend to follow these decisions, and 
I agree with the remarks upon this point 
made in Mac Crea's case (4). The CaL 
Gutta High Court in Empress v. Biasat 
Ali{5) held that the definitions in MePher-^ 
so7i*s case (l) and Cheeseman s case (2) 
were sound. In England the decisions were 
reconsidered in B, v. Brown (6) and B. 
V. Bing (7). The Judges expressed dis- 
satisfaction with the decisions in B, v. 
Collins (3) and with that in B. v. Dodd 
(8) which proceeded'upon the view that 
a person could not bo convicted of an 
attempt to commit an offence which he 
could not actually commit, and ex- 
prcBsly ovorrulpd them saying that they 
were no longer law. The judgment in 
Browns case (6) however has been criti- 
cised as unsatisfactory, and it has been 
contended that B. v. Brown (6) and B. 
V. Bing (.7) have not completely over- 
ruled B, V. Collins (3): Pritchard's 
Quarter Sessions {Edn, 2). In Amrita 
Bazar Patrika Press^ Ltd, (9) the deci- 
sion in B, V. Collins (3) was again quoted 
with approval, apparently in ignoiance 
of the fact that it bad been expressly over- 
ruled in the English Courts. Mookerjee, 
J., held that in the language of^ Stephen 
^Digest of Criminal Law, Art 50); 

“Ap aUempt to commit a crime i s an aot done 

3. (1864) S8L J M ClTTsalO Jnr (n s) 68a«Xb 
L T 681=12 W B 886=9 Oox 0 0 497. 

4. (1898) 16 AU 17a9e(1893) A W N 7l. 

6. (1881) 7 Oal 862=8 C L B 672. 

6. (1889)24QBb867. 

7. (1892) 17 Oox 491=61 L J (n fl) M 0 116=66 
L T 800. - 

8. (1677) Unreported. 

9. AIR 1920 Cal 478=64 1 C 678=21 Cz L J 
98=47 Gal 190 (SB). 


with intent to 'XMaimmit that crime and iorihing; 
part of 'a seriep^ of acts which would oonstit^tw 
its aptuarcommlesidn if it we^e not iiiterrupie4v 
To put the matter difierently, attempt is an Aat 
done id part execution of a criminal design/ 
amounting to more than mere preparation; but 
falling short of actual consummation, and phs*' 
sessing except for failure to cohaiimmate, all th» 
elements of a substantive crime; Id oth^r words 
an attempt consiets in the iatedi lo oo&mit a- ** 
crime, combined with the ddn^ br aoide act ad* 
apted to but falling short of ite actual ceminis-' 
iSion; it may consequently be dbfiAed as that- 
which if not prevented would have resulted ha 
the full consummation of the act attempted.*]^ * . 

The deoiBioti in McPherson's (1) andi. 
Collin's oases (8) are clearly iacompati- 
ble with illustrations to S. ,511,. and in 
my opinion are not law either in India 
or in England. Nevertheless, the state- 
ments of law to which I have referred 
are correct, so far as they go, and were 
not intended to be exhaustive or com- 
preheDsivedefinitionBapplxoable to every 
set of facts which might arise. So far 
as the law in England is concerned, in 
the draft Criminal Code prepared by 
Lord Blackburn, and Barry, Lush, and 
Stephen, JJ., the following definition’ 
appears (Art. 74): 

'‘An attempt to commit an offence Is an act 
done or omitted with intent to commit tbat- 
o6enco, forming part of a series of acts or 
omissions which would have constituted the 
offence if such scrios of acts or omissions had 
not been interrupred either by the voluntary de- 
termination of the offender not to complete the' 
offence or by some other cause. ^Bveryona who 
believing that a certain state of facts exists does- 
or omits au act the doing or omitting of which 
would, if that state of fact^ existed, be an at- 
tempt to commit an offence, attempts to commit- 
that - offence, although its oommi&ision in the 
manner proposed was by reason of the non-exis- 
tence of that state of facts ut the time of the act 
or omission impossible."* 

To this definition the Commissioners 
appended a note to the effect that the 
passage between the asterisks ''declares 
the' law differently from B. v. CoL 
lins (3)" which at the date of the draft- 
ing of the Code had not been overruled. 
The first part of this definition was ao- 
copted in JS. v. Laitwood (10) at 252, 
and purpoting to be in aocordance with 
the latter part, it was held ^hy Dar- 
ling, J., that if a pregnant woman, be- 
lieving that she is taking a "noxioun 
thing*' within the meaning of the offences 
against the Poison Act. 1861, S. 58, does 
with intent to procure her own abortion 
take a thing in fact harmless, she is* 
guilty of attempting to commit an of- 
fe noe against the first part of that see- 

10. (1910) 4 Or! App Rep 948. . 
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tion: J9. v. Bi/‘own (ll). In Bussell on 
•Grimes (Edn. 8), Yol. 1 at p. 145, two 
American definitions are qiioted from 
Bishop: 

‘'Where the non-consummation of the inten- 
CEiminal result is caused by an obstruo^on 
in the ivay, or by the want of the thing to be 
operated upon, if such an impediment is oi a 
' natore to be unknown to the offender, who used 
what seemed appropriate means, the punishable 
attempt is committed. Whenever the laws, 
make criminal one step towards the accomplish- 
ment of an unlawful object done with the intent 
•or purpose of aocompUshlng it ; a person taking 
that step with that intent or purpose and himself 
•capable of doing every act on his part to accom- 
plish that object, cannot protect himself from 
responsibility by showing that by reason of some 
fact unknown to him at the time of his criminal 
attempt it could be fully carried into effect in 
■the particular instance.'’ 

So far as the law in India is eon- 
oerned, it is beyond dispute that there 
are four stages in every arime, the Jhi. 
teption to commit, the preparation to 
commit, the attempt to oommit, and if 
the third stage is successful, the com- 
mission itself. Intention alone, or in. 
tention followed by preparation are nob 
sufficient to constitute kn attempt. But 
intention followed by preparation, fol- 
lowed by any *' act done towards the 
commission of the offence " is suffi- 
cient. Act done towards the commis- 
sion of the offence " are the vital words 
in this connexion. 

Thus, if a man thrusts bis hand into 
•the pocket of another with intent to 
eteal, he does an act towards the ooml- 
mission of the offence of stealing, though 
•unknown to him the pocket is empty: 
He tries te^ steal, but is frustrated by a 
■{aot, namely the emptiness of the pocket, 
which is not in any way due to any act 
or omission on hia part. He does an 
act towards the commission of the of- 
fence of pocket picking, by thrusting his 
hand into the pocket of another with 
intent to steal. Similarly, he may fail 
to steal the watch of another bacause 
the latter is too strong for him, ^r be- 
cause th^ watch is securely fastened by 
a gu&rd. Nevertheless he may be con- 
victed 6i an* attempt to steal. Black- 
t|urn, and Mellor, JJ.: R* v.' Hensle (12), 
at p. 573.^ 

But if one who believes in witchcraft^ 
puts a spall on another, or burns him in 
•effigy /or curses him with the intentioa 
of causing him hurt, and believing that 

•11. (1899) 68 J J?79a 

11 Cox 570. 
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hi^ actions will have that result, ho 
oannot in my opinion be convicted of an 
attempt to cause hurt. Beesuse what 
he does is not an act towards thS com- 
mission of that offence, but an act tp. 
wards the oommiaaion of somethiDg 
which cannot, according to ordinary hu- 
man experience result in hurt to an- 
other, within the meaning of the Penal 
Code. His failure to cause hurt is due 
to his own act or omission, that is to 
say, bis act was intrinsically useless, op 
defective, or inappropriate for the pur- 
pose he had in mind, owing to the un- 
developed state oi his intelligence, or to 
ignorance of modern science. His fail- 
ure was due, broadly speaking, to his 
own volition. Similarly, if a man with 
intent to hurt another by administering 
poison prepares and administers some 
harmless substance, believing it to be 
poisonous, he cannot in my opinion, be 
convicted of an attempt to do so. And 
this was decided in Empress v. Mt, 
Bupsir Panku (13), with which I agree. 
The learned Judicial Commissioner says: 

“ In each of the illustrations to S. 511, there 
is not merely an act done with the iutention to 
commit an offence which is unsuccessful because 
it could not possibly result in the completion of 
the offence^ but an act is done ' towards the 
commission of the offence,* that is to say the 
offence remains incomplete only because some- 
thing yet remains to be done, which the person 
intending tq commit the offence is unable to do, 
by reason of circumatanoes independent oi bis 
own volition. It cannot be said that in the pre- 
sent case the prisoner did an act ' towards the 
commission of the offence.’ The offence which 
she intended to commit was the administration 
of poision to her husband. The act which she 
committed was the * administration of a harm- 
less substance 

This reasoning is applicable to the 
case naw under oonsideration. The ap- 
pellant intended to administer some- 
thing capable of causing a miscarriage. 
As the eyidenoe stands, be administered 
a bavmlesa substance. This cannot 
amount to an " act tuwardethe oommis-j 
sion of the offence " of pausing a inis-j 
carriage. But if A, witbi intent to hurtL 
B by administering poison, prepares a 
glass for him and fills it with poison, 
but while A’s back is turned, C who has 
observed A's act,, pours ^way the poision 
and fills the glass with water, whiefa. A 
in ignorance of . what 0 has done, ^ad- 
ministers to Bt in my opinion A is 
guilty, and can be coovieted of an at- 

13. (1395) 9 C P L B (Cti) li. 
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tempt to oaase hart by aimiaist^iog 
poison. His failure was not dee to any 
Aot or omission of his own, but to the 
interYOniioD of a fantor independent of 
hiB own volition. This important dis- 
linction is oorraotly stated by Turner, J., 
in Bamsarans case (U), at pp. H and 
48i whore he observes that 

to condtitute an attempt there must be an act 
done with 'the intention of committing an of- 
fence and in attempting the commission. In 
eich of the illustrations to S. 611 we find an act 
done with the intention of committing an of- 
" fence, and immediately enabling the commission 
of the offence, althoagh it was not an act which 
constituted n part of the offence, and in each we 
i^nd the intention of the person making the at- 
tempt was frustrated by circumstances indepen- 
dent of his own volition,*' 

Iq Queen-Empress v. Luxman Nara^ 
yan Joshi (15) .Sir Lawrence Jenkins, 
•C. J., defined " attempt ” as : 

" An intentional preparatory action which 
'failed in object through circumstances indepen- 
dent of the person who seeks its accomplish- 
ment, ‘And in Queen- Empress v, Vinayak 
Naraijan (16) the same learned Judge defined 
** attempt " as when a man does an intentional 
act with a view to attain a certain end, and fails 
in his object through some circumstance indepeu- 
dent of his own will 

These also are good deffaitions so far 
■as they go, but they fail to make clear 
that there must be something more than 
dntontion coupled with mere prepara, 
tion. As was said in Baman Chettiar v. 
Emperor (17), at p. 96 (of 28 Cr, L, J.) ; 

" The actual transaction must have bagua and 
4in act to bear upon the mind of the victim must 
have bean done before a preparation can be said 
to bo an attempt." Here it is necaaaary to ob- 
serve the distinction that ‘ an act to bear ’ is 
not the same thing as 'an act which has 
borne'." 

In Empress v. Qanesh Balvant (18), 
it was said that : 

soma external act, something tangible and 
'Ostensible of which the law can take hold as an 
aotfhowing progress towards the actual commis- 
tsion of the offence " 

is necessary to oonstitute an offence. 

It does not matter that the progress 
was interrupted." 

In Queen-EmprSIts v. Oopala (19), Par- 
.eons and Banade, JJ.. stated that, in 
•their opinion, a person physically in- 
capable of committing rape cannot be 
(found guilty of an attempt to commit 

147(1872) WP 46. ' 

16. (1900 3 Bom t B 380; 

J6. (1900; 3 Bom L B 804. 

17j. A t B 1937 Mad 77=a99 1 0 127=23 Or L J 
96. 

18 . (1910) 84 Bom 878=11 OrLJ 180=610 
612. 

19. (1893) Bat Un Ori Gases 806. 
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rape, because his V>ts would not be acts 
towards the commission of the of- 
fence." In the American and English 
Encyclopaedia of Law Vol. 3, p. 250, 
(Edn. 2) " attempt " is deBhed as . 

‘ an act done in part execution tof a crio^inal 
design, amounting to more than mere prepAra- 
tion, but falling short of actual eonstimmatlon, 
and possessing, except for failure to consummate^ 
all the elements of the substantive cyrime." 

In Bussell on Grimes, (Edn, 8), Vol. 1, 
pp. 145 and 148, the following defini* 
tions are given : 

" No act is indiotable as an attempt. to ,ooir.« 
mlt felony or misdemeanour, unless It is a step 
towards the execution of the criminal purpose, 
and is an aot directly approximating to, or im- 
mediately connected with,, the commission of 
the offence which the person doing it has in 
view. There must be an overt act intentionally 
done to wards the commission of some offence, 
one or more of a secies of acts which would con- 
stitute the crime if the accused were not preven- 
ted by interruption, or physical impossibility, or 
did not fail, for some other cause, in completing 
his criminal purpose." 

" The question In each case Is whether the 
acts relied on constituting the attempt were 
done with intent to oofhmit the complete of- 
fence, and as one or more of a series of acta or 
omissions directly formrng some of the neces- 
sary steps towards completing that offence, but 
falling short of completion by the intervention 
of causes outside tbe volition of the accused, or 
because the offender of his own free will desisted 
from completion of his criminal purpose for 
some reason other than merO' change of mind," 

I do not propose fo embark upon the 
dangerous OQUrse of trying to state any 
general proposition, or to add to the 
somewhat oonfusing number of defini- 
tions of what amounts to an "attempt," 
within the meaning of S. 511, Penal 
Code. I will content myself with say. 
ing that, on the facts stated in this 
case, and for the reasons already given, 
the appellant cannot in law, be convic- 
ted of an attempt to cause a misoarri- 
age. What be did was not an " act done 
towards the commission of the offence " 
of causing a miscarriage.; Neither tbe 
liquid nor the powder being harmful, 
they could not have caused a misoar- 
riage. The appellant's failure was not 
due to a factor independent of himself. 
Consequently, the convict^n ano sen. 
tenon must be set aside ffnd the appeU 
lant'a^uitbed. ^ » 

MoNetir, /.—I agree. 

K,S. Appellant doqnitUd^ 
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Mukerji, J. 

Ahdul Laiif and others — Plaintiffs — 
Appellants* . 

V. 

Bamed Gazi and others — Defendants 
— Bespondents. 

Second Appeal No. 496 of 1931, De- 
cided on 2l8t March 1933, from decree 
of Second Sub- Judge, Bakarganj, DA24th 
June 1930. 

(a) Landlord and Tenant — Third perfon in 
purauanee to settlement from landlord dis- 
possessing tenant— Suit by tenant for reco- 
very of possession is governed by Bengal 
Tenancy Act (1885), Sch. 3. 

Whon a landlord grants a {Settlement, it may 
be presumed that he intends that the settlement 
would take effect and that be expects that the 
persons, with whom the settlement is made, 
would go upon the land and take possession of it; 
and if, in pursuance of such settlement, a third 
person dispossesses a tenant, it amounts to dis« 
possession by the landlord, and a suit for reco- 
very of possession by the tenant is governed by 
the special law of limitation in Sch. 3: AIR 
3921 CnZ 249, Diss /rom,; 29 Cal 610^ EapL, Q 
1 0 316; 19 Z U 646 and 89 I 0 883, Doubted. 

[P 899 0 n 

• (b) Bengal Tenancy Act (1885), Sch. <3 — 
Raiyat's land in poaseasion of treapaaaer — 
Hia diapoaseaaion by peraon under aettlement 
from landlord ia diapoaaeaaion of raiyat. 

When the land of the raiyat is in the actual 
possession of a trespasser and the landlord grants 
a settlement to a third party, who dispossesses 
the trespasser, the ouster amounts to disposses- 
sion of the raiyat. LP ^00 0 1] 

Nasim Ali — for Appellants. 

Brajendra Nath Chatterji and Sate^ 
endranath Bay Chaudhury — for Bespon- 
dents. 

Judgment. — The suit, out of which 
this appeal has arisen, was instituted by 
the plaintiffs for a declaration of their 
karsha right in the lands in suit and for 
evicting defendant 1 therefrom. The 
plaintiffs case was as follows: They 
inherited the karsha from tbeir prede- 
cessor Nawab All, who was a tenant 
under one Amibikacharan Bhattaoharjya, 
and others and one Kanai Khan was an 
under-raiyat under Nawab Ali.* The in- 
terest* of Ambikaoharan Bhattacfaarjya 
and others >)U8 subsequently purchased 
by defendant 2* On the death of Kanai 
Khan, they sued the heirs of . Kanai 
Khan and certain mortgagees from Kanai 
Khan for'khas possession and obtained a 
decree against the said heirs only, but 
not against the mortgagees who dis^ 
claimed all ‘ interest. They obtained 
khas possession in execution and settled 
^.e land with defendant 3. Then there 


wat a proceeding under S. 145, Criminal 
r. G., ill which the possession of defen- 
dant 1, who was said to be a bargadar 
miller the rnortgagees, was maintainqd^ 
The plaintiffs' case was that defendant 1 
dispossessed them in Obaitra, 1334 B. 

The defence taken was that' the suit waa 
barred by limitation, as the . plaintiffs’ 
predecessor, Nawab All, as well as the 
under raiyat, Kanai Ehan, surrendered 
their respective interests in favour of 
defendant 2 in 1324 B. S. and tjiat since 
then defendant 2 has been in possession 
through her bargadar, defendant 1. 

The story of surrender has not been 
believed by either of the Courts below. 
The Munsif found the plaintiffs' title 
established. He held that defendant 1 
has been in possession since 132G B.8. 
and that the story of the plaintiffs' 
possession through defendant 3 was not 
true. On a consideration of the facts 
which he found, he came to the conclu- 
sion that the possession of defendant 1 
was obtained by means of dispossession 
of Kanai Khan, who was in actual pos- 
session as an under. raiyat under tha 
plaintiffs' predecessor Nawab Ali. He* 
held that the possession of defendant 2. 
through defendant 1 would, at the most 
be tantamount to a dispossession of 
Kanai Khan and not of the plaintiffs.. 
In this view, he held that the suit waa 
not barred by limitation, either general 
or special. 

The Subordinate Judge Jield that the- 
story that defendant 1 came under a^ 
settlement from the mortgagees was nob 
true. He held further that defendant 1 
was in possession in 1327, 1328 and 1329 
on the strength of a kabuliyat which, 
defendant I executed in favour of defen- 
dant*2. On these findings he held 
the suit was barred under the special 
limitation prescribed in Art. 3, Sch. 3,. 
Ben. Ten, Act* The plaintiff, as appel- 
lant, contends that the article does not 
apply for bwo reasons, which perhaps ib' 
would be better to formulate definitely. 
They are firstly, because there is nothing * 
to showt^at the dispossession was by the 
landlord or at hisinstanoe, as the taking 
of a kabuliyat would not necessarily 
indicate that it was so;, and,, secondly, 
that, when defendant 1 came into pos- 
session, the land was in the possession 
of the heirs; of the undov-raiVst Kanai 
Khan, who had no right to remain oa 
the land and were consequently ^ tree- 
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passers, and therefore the dispossesAon 
was of these trespassers and not of the 
plaintiffs. 

As regards the first of these two 
grounds, it has no substanoe, because 
|w*beii the landlord grants a settlement 
jit may well be presumed that he intends 
jthat the settlement would take effect; 
■and the, consequence of this presumption 
Imust be that he expects that the' persons, 
with whom the settlement is made 
would go upon the land and taka posses- 
sion of it. I think the Subordinate 
Judge was right in holding that the rea- 
sonable conclusion upon the facts found 
is that it was a case of the landlord 
bringing the dispossessor on the land. 
The appellant's argument receives some 
Buporrort from what has been said in 
the case of Ilaran Chandra v. Madan 
Mohan (1), namely 

"They have no doubt obtained a gettlomont 
from the landlord, but it is not found that they 
were authorized by the landlord to oust the 
plaintiffs,” 

I must confess that lam unable to fol- 
low all the reasons given for the decision 
in that oaso, though the decision itself 
is perfectly defensible on the ground that, 
in view of the fact that the defendants 
denied the plaintiffs’ title to the lands as 
based upon. a settlement from the land- 
lords, it was 2 iot open to the defendants 
to plead in the same breath that the 
article applied — a position which can 
only be maintained on the footing that 
there was such* a settlement. Having 
jragard to tho cases, upon which the de- 
Icision purported to roly and the facts 
'i'ound, the dispossession in that case, as 
:far as I can make out was clearly refer, 
jable to the action of the landlords and 
[so W8« one hit by tho article. The de- 
cision of the Fall Bench in the case of 
BanijuUa v. Ishab Dhali (3), on which 
the learned Judges in that case relied, 
merely purported to settle a conflict as 
regards cases in which after the dispoa- 
sesaion the dispossessor obtained a 
settlement from the landlord. So far as 
the second ground is concerned, it is 
based upon the fiading of the Courts 
below that Kanai Khan, the under- 
vaiya t, died in 1326 and defendant 1 
dispossessed the heirs of Eanai Khan in 
1327 on the strength of the settlement 
which d6feD4ant;2, the landlord, made m 
his f avour in th at year. The qu estion 

'l7 AIR 1921 Cal 249=61 1 0 899. 

2. (19C2) 29 Cal 610=6 OWN 702 (F B). 
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is whether, in siiol oircOmstances, the 
plaintiff can be said to have been die- 
posgessed by defendant 2. 

The period of oQe year allowed under 

5. 33 of Act 10 of 1859 was exteDded*|;>y 
Bengal Act 8 of 1869 to two years, and 
up to 1885 the law was understood to , 
be that, for action in the nature of 
possessory suits, the period, of limitation 
was two years, but that when the title 
of one party or the other was denied, 
then the period was twelve years under 
the general law. By reason of the pro- 
vision contained in S. 184 of Act 8 of 1885 
it was held that that Act intended to 
exclude all other statutes of limitation 
wherever it was possible to apply the 
provision of the special limitation provi- 
ded in its Sch. 3 [Saraswaii Dasi v. 
Eoriiarun Ghuckerbutti (8), Bamdhan 
Bhadra v. Ram Kumar\Dey (4)]. In 1907, 
the article was amended by substituting 
for the words '' occupancy raiyat” the 
words ''raiyat or undnr-raiyat.” It has 
been held that the word "dispossession” 
appearing in this article implies the 
coming in of a person and the driving 
out of another from possession [ Pro. 
jendra Kishore Boy v.Sarojini Bay (5)], 
It has also been held that it was inten- 
ded by this article to deal with such 
rights as existed between landlord and 
tecant and that to deprive a tenant of 
his right of suit under the general rule 
of limitation there must be a plain dis- 
possessloQ within the meauing of Art. 3. 
[Krishna Chandra v. Saiischandra .(6)] 
It has also been laid down that an 
extended meaning should not be given to 
the article by resoiting to the theory of 
constructive dispossession. So in cases 
in which the defendant came into posses- 
sion by the permisiou of the plaintiff, 
the landlord then ^i^efased to vacate 
[Sona^an Sheikh v. Chaku Sheikh (7)J, or 
where the landlord has simply favoured 
adispoBsessiouby a third party [Basanta 
Kumary v. Nanda Bam (8j] , or the land- 
lord diepoaseBsed the tenanl^by obtain- 
ing a deoree for rent iDnrffapada Panja 
V. Bhusan Chandra Ghosh (9), Kamah 
dhari Thakur v. Bameshur Singh (lOX 

8.'aS89il6Cal74ir‘ ^ 

4. (1890) 17 Gal 926. 

6. (1916 31 1 0 242. * 

6. (1916)3610 865. 

7. (1909) 3 I 0 898. 

8. { 1913 ) 20 1 0 850. 

9. (1917) 89 1 C 883, , . 

10. (1918)1910 645. 
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Budra Narafn v. Natobar Jana (11), or 
where the Ifvndlord refused to put the 
defendant in poBSseesion [Panchoo 
Kapali v. Jagneswar Majhi (12); Bajani 
Kdnta v. Panohanoni^oiidatl (l8)].it has 
been held that the act amounts tod is pos- 
seBBion only constructively. There are 
other decisions of doubtful authority in 
support of the view that a dispossession 
by selling up the holding in execution of 
a rent decree) so that a purchaser comes 
into possession of it, is within the mean* 
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tf * Guha and BabtIiBy, JJ. 

i (12)- Raiani Dehendranath S/iama— Defendant 
if 08)], it has Appellant. • . 

intstodispos- „ ^ 

\ There are Nagendranaih Plaintiff^Res* 

authority in 

dispossession Appeal No. 2198 of 1930, Decided on 
i execution of April 1933, from appellate decree 

'chaser comes I^ist. Judge, Sylhet, D,/- 15th April 
lintha mean. 1930. 


ing of the article, e. g., Aminuddinwn 
Ulfatunnissa (14). See Kamaldhari v. 
Bameshur (10) and Durgapada'Panja v. 
Bhusan Chandra Ohosh (9). A restric- 
ted view that the dispossession must be 
by the landlord as such, has now been 
completely overthrown: Saiish Chandra 
V. Hasemali (15). 

The question whether a dispossession* 
by a landlord of a raiyat when the land 
of the raiyat is in the actual possession 
of a trespasser does not appear to have 
been considered in any case. It is true 
that the plaintiff or his father Nawab 
All was in possession of the land through 
his under-raiyat, Kanai Khan, so long as 
the latter was alive. It is also true 
that when Kanai Khan died bis heirs 
were but trespassers. But if defendant 2 
granted a settlement to defendant 1, on 
the strength of which the latter dis. 
poBseseed the trespassers and came into 
possession, then, although it was the 
trespassers who were dispossessed in the 
drst instance, the effect of this dispos- 
session, in my judgment, was nothing 
else than the driving out of the plaintiff 
and the getting into possession of de. 
fondant 1 at the instance of defendant 2. 
This, in my opinion, follows from the 
principle that one trespasser cannot 
tack on his possession with that of 
another, who preceded him, and that 
between the departure of the first tres- 
passer and the advent of the second the 
law will assume an interval* during 
which the^laintiff was in possession. I 
am of opinion that Art. 3 applies to this 
ease. The appeal therefore should be 'dis- 
missed with costa. 

B.K. * Appeal dismmed. 


(a) avil p. c. (1908), S. 11, Expl. 4-Con- 
•Iructive ret judicata — Purchase from limited 
owner— Suit for possession on basis of kabu* 
nyal in which reversioners impleaded — 
°*y®rsioner8 are not bound to raise question 
of legal necessity for sale in that suit— Subse- 
Buit by reversioners for declaration 
of title and possession questioning legal 
necessity for tale is not barred. 

it matter directly and substantially in issue 
may be in issue constructively. The question 
whether a matter ought to have beou made a 
ground of defence must depend on the particular 
facts of each oatsa. As a rule of general applica- 
tion, it may be said, that, if the introduction of 
a matter into a suit was necossary for a cooipleto 
and final decision of the right claimed by the 
plaintiff therein, it must bo deemed to be a 
matter which ought to have been made a ground 
of attack or defence in that suit, unless the mat- 
tes in that and the subsequent suit are so dis- 
similar that their union might load to confu- 
sion. 

In a suit by a purchaser from a limited owner 
for p03so^9ion of the property on the basis of the 
kabuliyat, the reversionors wore imploaded as de- 
fendants. The rovorsioDors did not attack the 
sale as being one not for legal necessity and a 
decree was passed. Subsequently the reversioners 
sued for declaration of their title and for posses- 
sion on the ground that the sale w!is not for 
legal necessity. It was contended that their suit 
was barred by doctrine of constructive res judi- 
cata : 

Held : that the intioductlon of the question of 
legal necejsitv was not necessary in the previous 
suit, even though the roversionors could have 
raised the question, and that the subsequbnt suit 
was not barred by res judicata : 20 Gal 79 (P C), 
Bef . ; 81 Cal 79, Dist. [P 903 C 2] 

(b) Hindu Law — Alienation by widow for 
legal necessity — Reversioner cannot recover 
property by offering to pay purchaser amount 
raised. 

Bevorsioner cannot recover property sold by 
widow for legal necesBlty, even by offering to 
to the purchaser the amount raiBed.[P90i 0 1, 

(c) Hindu Law — Widow — Alienation — - 
Onui Is on alienee to prove necessity— Alie- 
nee must act honestly and make due in- 
quiries. 


11. AIB 1014 Cal e0=21 1 0 481=41 Gal 62. 

12. AZB 1920 Cal 848=58 I G 844. 

18. ^IB 1926 Cal 860=90 1 0 793. 

14. (1909) 8 1 0 816. 

16. AIR 1927 Cal 488=108 1 C 124=64 Gal 460. 


Onus lies on him who wants to take benefit 
under a transiotion by a' limited owner, to prove 
juBlifyiDg neoesBity, It is incumbent upon the 
alienee to prove that he baa acted honestly and 
made due inquiry as to ezlsteuoa of necessity. 
Even when an alienation may be partially justi- 
fiable or a portion of the oonsideratlon may be 
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valid, the whole elienation has to be so^aslde : 
ai All 71 (P C) and 29 All 88L (P C), Ref, 

[P 904 C 21 

(d)Jfliiidu Law AHenalion by limited 
ewner^Recitale cannot aolaly be relied on 
for proving necetsity— -Deed— Recitali. 

The recitals in a'documont evidencing alienation 
may raise a presumption, and somotimes a very 
strong presumption of necessity in favour of a 
, purobasec in the cirenmsianots of a partioulac 
case, specinlly whoa evidence of a tiansaction is 
not available. As a general rule however the re- 
oital, in the deed by ^Yhl(:h the proporty is alie- 
nated by a limited owner, cannot be relied upon 
solely for the purpose of proving existence of 
necessity, though it may be of some evidenoe. It 
may be an admission, and it may amount to a 
ropnasentation of nece&'sity, in casts where a 
transaction, perfectly honest and legitimate when 
it took place, would ultimately be incapable of 
justification, merely owing to the passage of time: 
A I It 1‘J1C C 110, Itsf. [P 904 C 21 

Dehend} anath Jlagchi and Jyotish- 
chandra Czi/za—for Appellant. 

Brajalal Chakraharti and Priyanath 
Daita — for Kospondonb. 

Judgment. ‘-The plaintiffs in the suit 
out of which this appeal has arisen 
prayed fur possession of the properties 
described in three dilTerent schedules of 


Hindu widows by whom- the sales vterB 
etTected, who were limited owners under 
the law, had no legal necessity for the 
sales, and that the estates in bhe posses- 
sion of these limited owners were h^t 
benehted by the sales. 

The claim made by the plaintiffs in 
the suit was resisted by the contesting 
defendants. The allegations xpade by the 
plaintiffs as to the nature of. the trans- 
actions evidenced by the sales were de- 
nied : it was pleaded that the questions 
raised in the suit by the plaintiffs could 
not be reagitated, in view of the decision 
in a previous litigation in which the 
parties litigating in the present suit 
were represented. The defendants fur- 
ther pleaded that the sales represented 
bona fide transaction for good cobsider- 
ation, and there was legal necessity for 
thorn, so as to make the sales binding on 
t]\e reversionary heirs of Jugalkishore 
Patta, the plaintiff in the suit. It may 
ha mentioned that, so far as the proper^, 
ties described in plot 3, Soli. 3 of the* 
plaint were concerned, the controversy 


the plaint filed by them in Court on de- 
claration of their title, as the reversion- 
ary heirs of one •Jugalkishore Datta, of 
which the contesting defendants wore in 
possession on the allegation that the de- 
fendauts were in possession by virtue of 
sales which were inoperative and which 
did not in any way affect the rights of 
the plaintiffs as reversioners. The plain- 
tiffs also prayed for a decree for mesne 
profits arising out of the properties of 
which the defendants were in unlawful 


between the parties related to a questioni 
of title of the plaintiffs in the same, de- 
pending upon the admission of a heba, 
and not merely on the question whether 
there was legal necessity for the sale of 
the properties, as it was the case in re- 
gard to the properties mentioned in 
Schs. 1 and 2 of the plaint. Apparently 
there was no contest between the par- 
ties in regard to plots 2 and 3, Scb. 3. 

The material issues raised for trial in 
the suit were whether the sale deed, 


possession. Without traversing the long 
history of devolution of interest as set 
out in the plaint, it is sufficient to state 
that the sales impeached by the plain- 
tiffs in the suit were effected by Qolakesh- 
wari, a daughter of Jugalkishore Datta 
named above, who was admittedly the 
last male owner of the properties in ques- 
tion, and Kunjakishore, the son of Go- 
lakeshwari, the then reversionary heir of 
Jugalkishore, as also a sale by Tarini 
Dasee, the widow of Jugalkishore. The 
first of these two sales related to the 
properties described in Schs. 1 and 2 of 
the plaint, while the second sale by 
Tarini Dasee was in respect of the pro- 
perties mentioned in Sch. 3 of the plaint. 
The sales, according to the plaintiffs, 
did not represent bona fide transactions, 
were alleged to be without consider- 
ation, and it was asserted that the 


under which the answering defendants 
claim title to the lands in suit, confer 
any absolute interest in the purchaser, 
whether the sale of the year 1299 B. S. 
was for legal necessity, and, as such, 
binding on the reversioner, and whether 
the plaintiffs had “any right to and in- 
terest in the lands in suit." The trial 
Court gave its decision in favour of the 
plaintiffs, holding that the sale deed of 
1299 B. S. was not for legal necessity 
and did not confer absolute interest, *and 
that the plaintiffs had their right, title 
and interest in the lands in the suit# 
Apparently no distinction was made by 
the learned Subordinate Judge in the 
Court of first instance, as between the 
properties mentioned in the different 
schedules to which reference has hsen 
made already. On appeal by the defen- , 
dants, the decision of the trial Court 
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was aflirmed by tne learned Disfericfc 
Judge, with the modi&cation that the 
olaim of plaintiffs 2, 3 and 5 was dis- 
missed as regards a ton annas share of 
plpt 3, Soh. 3 of the plaint. Defendant 1 
in the suit has appealed to this Court, 
and the plaintiffs-respondents have pre- 
ferred oross-objeotion directed against 
the decision of the Oonrt of appeal below 
dismissing the claim of plaintiffs 2, 3 
and '6 to a ten annas share for the pro- 
perty described as plot 3, Sch. 3. 

The question of the applicability 
of the rule of res judicata arises 
for consideration first, so far as the 
case of the appellants before the Court is 
ooucerned. Brajanath Sharroa, prede- 
•oossor of defendants land 2, and Hriday- 
uath Sharma, predecessor of defendant 3, 
instituted Suit No. 44 of 1907, in the 
first Court of the Subordinate Judge, 
Sylhet, against Golakeshwari, the sons of 
Kunjakishore (the son of Golakeshwari) 
the plaintiffs in the present suit, and 
other persons, for recovery of possession 
of the lands in suit on declaration of 
their title, on the allegation that they 
acquired title thereto by purohase from 
defendant 1 and the father of defendants 2 
and 3 by a kabala executed in the year 
1299 B. S., that they let out the lands 
to the father of defendants 2 and 3 on 
obtaining kabuliyats from him; that on 
the expiry of the leases the plaintiffs 
attempted to obtain khas possession of 
the lands in suit, but they wei*8 opposed 
by the defendants, and that the plain- 
tiffs were kept out of possession. Gola- 
keshwari, defendant 1 in the suit of 1907, 
did not contest the suit. Defendants 4 
to 8, the plaintiffs in the present suit, 
contested the suit on the ground that 
the plaintiffs had no cause of action, 
that the suit was barred by limitation, 
and that it was bad for multifariousness 
and defect of party. 

On the merits, those defendaniis con- 
tended yiat plots 6 and 10 in suitapper- 
taiqpd to ^aluk No. 89, two-thirds of 
plots 3 abd 14 and half of plot 9 belonged 
to them, and that the remaining shares 
t)f the said throe plots belonged to defen- 
dant 1 ih the suit. It is to be noticed 
that the judgment onlyin tbeSuitNo. 44 
of 1907 was filed in the present ease, and 
no other materials on which the plea of 
res judicata could be founded was before 
•the Court, It appears from the judg. 
ment iq the previous litigation that an 


issue was raised as to whether the kabala 
set up by the plaintiffs, was a bona fide 
transaction; and the finding reoojrded by 
the Court on that issue was that^the 
kabala was executed by defendant 1 and 
father of defendants 2 and 3, and that 
‘*it was a bona fide true deed.’* There 
was an ox parte decree passed against 
defendants 1, 2 and 3, amongst others, 
and the plaintiffs' claim to plot 6, 10, 
two-thirds of plots 3 and 1 and half of 
plot 9 was dismissed, defendants 4 to 8, 
the plaintiffs in the present suit, were 
to bear their own costs. It is difficult 
to make out, from the judgment in Suit 
No. 41 of 1907, the exact position taken 
up by the parties then before the Court, 
in the absence of tbe pleadings; and it 
is impossible to say in what precise 
manner the question of the bona fides of 
the kabala of 1299 B.S. was raised before 
the Court. 

It does not appear that the question, 
whether Golakeshwari had any legal 
necessity for executing the kabala, was 
raised in the Suit No. 44 of 1907. The 
arguments in support of the appeal, so 
far as they relate to the plea of res 
judicata, are that the decision of the 
suit in Suit No. 44 of 1907, on tlio 
question of. bona fide of the kabala of 
1299 B. S., on which the defendants' 
case in the present litigation 16 based, 
has to be treated as conclusive between 
the plaintiffs and the defendants: and 
the question of legal necessity as raised 
in the present case could not bo allowed 
to be agitated again; further that, oven 
if it be coDsiderad that the question of 
legal nooessity was not raised in the 
previous litigation by defendants \ to 8, 
tbe plaintiffs in the present litigation, 
the question was one which might and 
ought to have been made a ground of 
defence, as contemplated by Expl. 4, 
S. 11, Civil P. C., and as such should be 
deemed to have been a matter directly 
and substantially in issue in the previous 
litigation, so as to invoke the principles 
of res judioata in aid of the defendants 
in the present case. 

In support of tbe latter argamont, 
reliance was placed on behalf of tbe ap- 
pellant on the decision of this Court in 
the case of Shyama Charan *Iianerjee v. 
Mrinmayi Debi (l}» in which case a pre- 
vious suit brought by the defendant's 

ittwosiTustto; ; ^ T" 
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husband against; the plaintiff foirieclara> the question of legal necessity raised by 


' tion of title to the property in suit was 
-ngt defended, and an ex parte decree 
was passed in a subsequent suit by the 
plaintiff to have his title to the property 
declared, to have the sale to the defen- 
dant’s husband set aside, as having been 
made without legal necessity, and to re- 
cover possession; the defence was that 
the suit was barred by the operation of 
the rule of res judicata; and it was held 
that the question of validity of the sale 
to the defendant’s husband ought to have 
t)een raised by way of defence to the 
previous suit, and it was therefore to be 
treated as having been directly and sub- 
stantially in issue in that suit, and was 
consequently res judicata. It may be 
mentioned hero that the importance the 
learned District Judge in the Court 
below has attached to the fact that the 
decree in Suit No. 4‘t of 1907 was passed 
against Oolakealiwari ex parte, without 
any contest on her part, docs not com. 
mend itself to us. 

The decree which was passed ex parte 
againsc the holder of a woman’s estate 
under the Hindu law, may be binding on 
the reversioner, unless the decree could 
be impeached on some special ground 
unless it could be shown that it was not 
obtained fairly and properly. The decree 
in the previous litigation against Gola- 
keshwari has not been proved to be one 
unfairly or ipiproperly obtained. The 
question however remained whether the 
-decree against Golakeshwari passed ex 
parte incorporated a decision on the 
question of legal necessity as raised by 
the plaintiffs in the present litigation. 
We have no means of ascertaining what 
the exact significance of impeaching the 
sale of 1299 B. S. by Oolakeshwari on 
the ground of bona fides as mentioned in 
the judgment in Suit No. 44 of 1907 
was: and we are unable to hold on the 
materials before us that the plea of 
res judicata arising for consideration in 
’ this case could be substantiated and has 
been substantiated in any way, by the 
defendants, on the ground that there 
was an express decision in the previous 
litigation bearing upon tfad queistibn of 
legal necessity for the sale of 1299 B. S. 
It is not possible for us to say that the 
oonclusion arrived at by the Court in 
the suit of 1907 that the kabala of 1299 
was a ''bona fide true “deed," was sufiS- 
eient for the purpose of disposing of 


the parties in the present litigation. 
The application of what is some- 
times called "ooDBtruoiilv6"*res judicata 
founded upon Expl. 4, 8. 11, Civil P#p., 
has to be taken into oonsideration 
next. A matter directly and snbstan- 
tially in issue may be in issue cbn* 
structively. The question whether ai 
matter ' ought to have been madel 
a ground of defence mast depend onj 
the particular facts of each case. As a 
rule of general application, it may be 
said that if the introduction of a matter 
into a suit was necessary for a complete 
and final decision of the right claimed 
by the plaintiff therein, it must be, 
deemed to be a matter which ought to 
have been made a ground of attack or; 
defence in that suit, unless the matters 
in that suit and the subsequent suit arej 
so dissimilar that their union might lead 
to confusion: see Kame&war Pershad v. 
Rattan Koer (2). Judged in the light of 
the above principles the previous suit 
of 1907, to which Oolakeshwari was a 
party, and to which the sons of Kunja- 
bibari were also parties, could not be 
held to be one in which it was incum- 
bent upon defendants 4 to 8 in that suit 
the plaintiffs in the present litigation, 
to raise the question of legal necessity 
as they have done in this case. 

The suit of 1907 was one for posses- 
sion on the expiry of a lease; Golakesb- 
wari had no valid defence to the suit, 
and she did not contest the same; de- 
fendants 4 to 8, the plaintiffs in the 
present suit, had no present right in 
them to claim possession in derogation 
of the rights of the plaintiffs in that 
suit conferred on them by Oolakeshwari 
as the holder of a woman’s estate during, 
her lifetime, and the introduction of the 
question of legal necessity was not ne- 
cessary in the previous suit, regard be- 
ing had todts scope, for a complete and 
final decision of the same, plaintiffs, 
seeking to recover posseSfion oo» thej 
expiry of a lease. It cgnnot therefore' 
be said that the principle on which the! 
decision of this Court in ShyamaCharan] 
Banerji's case (l), on which the appel- 
lant before ua seeks to rely, has any ap- 
plication to the case before us. In thd 
circumstances of the case before us, we! 
have no hesitation in holding that thej 

T. (1893)" 2d“Cad"^y^^r9n.“ Bar* 

(PC). 
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decision in Suit No. 44 of 1907 in the 
lifetime of GoUkeshwati did not ope- 
rate as res judicata in the defendants' 
favour. As has been observed by their 
Lordships of the Judicial Committee of 
the Privy Council in the case of Deputy 
Commissioner, Kheri v. Khan j an Singh 
13); no question as to the effect of the 
lyidow’s conveyance on the reversion 
could have been raised in the previous 
suit. The introduction of any question 
as to the effect of the conveyance of 
1299 upon the reversion, would have 
been, to use the words Sir Arthur Wil- 
son in the case mentioned above, incon- 
gruous to the matter of the suit of 1907. 
In our judgment therefore the argu- 
ments advanced in support of the ap- 
peal, bearing on the question of res judi- 
cata, cannot upon principle and autho- 
rity be accepted as sound, and given 
effect to. The question of legal necessity 
might perhaps have been raised in the 
previous litigation of 1907, but it could 
not possibly be said that it ought to 
have been raised as a defence to the 
same. 

The plea of res judicata not being 
suBtainable as a defence in the suit, the 
merits of the case have now to be con- 
sidered. In regard to the properties 
mentioned in Sobs. 1 and 2, the decision 
of the Courts below turned entirely 
upon the conclusions arrived at by them 
as to whether there was legal necessity 
for the sale evidenced by the kabala of 
1299 6. S., Es. F in the case, on which 
the title of the defendants was based. 
The kabala recited that, at the time 
when the document was executed Gola- 
keshwari and Kunjakishore had no 
means of paying their debts or main- 
taining themselves, and that they owed 
the sum of Bs. 730 to the purchaser on 
bonds, the sum of Bs. 250 without 
bonds, and the sum of Bs. 20 was paid 
to Golakesbwari and Eunjakishqre in 
' cash. On the face of the conveyance, 
it was apiiar^t that the property cover- 
ed by th^d^ument was sold by Gola- 
koshwari with the consent of Eunja- 
ktehore, who was the only immediate 
reversiondr at the time. There can be 
no doubt that the widow alone was 
'entitled to absolutely alienate property 
for necessity, and the reversioner in the 
position of the plaintiffs in the present 
^i^ cannot recover property sold Jor 
8. 29 All 331=84 1 A 72 (P C). 


legal necessity, even by offering to pay, 
to the purchaser the amount raised. 
What is taken^to be legal necessity juy- 
tifying alienation by the holder of a 
woman's estate may be enumerated 
under these heads: debts of the last 
male owner; his exequial rites; religious 
or charitable purposes: maintenance 
charges for the family; marriage ex- 
penses; preservation of the estate; and; 
costs of litigation. 

For our present purpose, it may b® 
mentioned that, so far as Goiakoshwar^ 
was concerned, the alienation by hen 
purported to have been for the purpose 
of maintenance of the family and for 
expenses in connexion with the proser- 
vation of the estate, and for payment of 
debts incurred by her for those purposes. 
Jt is well established that onus lies onj 
him who wants to take benefits under 
transaction by a limited owner, to provej 
justifying necessity. The question was: 
Did the pnrchaser act honestly and had 
he made due inquiry as to the existence; 
of necessity. It was incumbent upon thej 
alienee to grove the same: even when an 
alienation may be partially justifiable or 
a portion of the consideration may be 
valid, the whole alienation has to be set 
aside: see Sham Sundar Lai v. Achhan 
Eunwar (4) and Deputy Commissioner, 
Kheri v. Khanjan Singh (3). The reci- 
tals in the document evidencing aliena- 
tion may raise a presumptign, and some- 
times a very strong presumption of 
necessity in favour of a purchaser in 
the oircumstances of a particular case, 
specially when evidence of a tran- 
saction is not available. As a gene- 
ral rule however the recital in 
the deed by which the property is alie-; 
nated by a limited owner cannot be 
relied upon solely for the purpose of 
proving existence of necessity, though it 
may be of some evidence. It may be an 
admission, and it may amount to a re- 
presentation of necessity, in cases where 
a transaction, perfectly honest and legi- 
timate when it took place, would ulti- 
mately be incapable of justification, 
merely owing to the passage of time : 
see Banga Chandra Dhur v. Jagat 
Eishore (6). In the case before us, evi- 
dence was forthcoming as to the nature 
of the alienation in 1299 B. S', by Gola- 

'47a89^)'21 AH 7f=25 1 a' 188 (P C).' 

5. A IB 1916 PC 110=S6 I 0 42Cs4d l.A 
249=44 Cftl 186 (PO). 
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keshwari, and the recitals therefore con- 
tained in thoiikabala, rightly charac- 
terised , by the learned Judge in the 
Court below as vague, are by themselves 
of* no real assistance to the defendants 
in the suit. It may also be noticed in 
this connexion that the learned Judge 
in the Court below directed himself 
rightly in stating that the onus was on 
tlie defendants to prove legal necessity 
although it appears to be clear that the 
plaintiffs themselves had brought ample 
evidence in support of their case before 
the Court, that there was no legal neces- 
sity for the alienation upon which the 
defendants rested their title and claim 
to possession of the properties in suit. 

It is further to be observed that the 
question of onus was not one of subs- 
tance, and was nob pertinent when tho 
trial Court had taken all the evidence : 
when all the relevant ovidonco wasv^be- 
fora the Court below, and all that re- 
mained was decision as to what conclu- 
sion was to be drawn from the evidence. 
When the entire evidence is once before 
the Court, the debate as to onus of proof 
is purely academical, and this is more 
so, at the appellate stage. On the en- 
tire evidence, the Courts below have 
concurrently held, taking into their 
consideration the whole history of the 
transaction evidenced by the kabala of 
1299 B. S., that the recitals in the 
document did not oontain a true and 
suOioiont representation of legal neces- 
sity, that the vendee himself was ac- 
quainted with all the facts and circum- 
stances leading up to the conveyance by 
Golakeshwari. It has been found as a fact 
that Jugalkishore left considerable pro- 
perty*'; and that it was not necessary to 
incur any debt for the maintenance of 
the family or for other legitimate pur- 
poses. The income of the estate left by 
Jugalkishore was quite sufficient for the 
purpose of maintaining Qolakeshwari 
and the other members of tho family, 
even if the gbarjamai Bamakanta was 
considered to be a dependent member 
of the family even before hie marriage 
to Oolakedhwari. The debts incurred, 
which lead up to the kabala of 1299 B.S., 
have been considered by the Courts 
below in great detail; and they have 
concurrently found that there was no 
such debt or pressure on the estate as 
could justify an alienation by Golake- 
shwari. , 
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According to the Court of appeal be- 
low, it was clear that the plaintiffs had 
shown that the property left by Jugal- 
kishore yielded a sufficient 'income, to 
maintain Golakeshwari and the other 
persons whom Jugalkishore was legally 
bound to maintain and there was no , 
necessity for incurring any debt so far 
as Jugalkishoro's estate was concerned 
and for the alienation of the property 
in 1299 B. S, These are findings of faca 
binding on this Court in second appeal, 
and must conclude the case for the de- 
fendants, BO far as it is based on thO' 
assertion by them that the transfer on 
which their claim rests in regard to 
properties mentioned in Schs. 1 and St 
was for legal necessity. The case for 
the defendants, upon the findings 
arrived at by the Courts below, must b& 
taken to have been disproved or, strictly 
speaking, not established by them. Iiv 
addition to that, the Coqrt of appeal be- 
low has come to the definite finding that 
tho consideration for the kabala of 1299 
B. S. was very inadequate. The ques- 
tion of title to the properties mentioned 
in, plot 3, Sch. 3 of the plaint remains ta 
bo considered. In our judgment, tho 
statements contained in the kabalaa 
Exs. A (l) and B in the case as to a 
heba cannot bind the plaintiffs 2, 3 and 
15 ; and the admission as to a hcbcVcan- 
not operate against these three plaintiffs 
for tho reason that their claim in the 
present litigation is not as the represen- 
tatives of tho persons by whom an ad- 
mission as to a heha was said to have 
been made in the documents referred to 
above. Plaintiffs 2, 3 and 5 claim the 
properties in Sch. 3 of the plaint as the 
reversionary heirs of Jugalkishore Dutta 
and as such any statement or admission- 
made by the fathers of the different 
plaintiffs, even if it could be taken to be 
an admission, would not prejudice their 
rights as such reversioner^. There is no 
evidenoe as to the heba mentioned in 
the doouments Exs. A (l) ai,^ B ; ^nd 
as the Court of first instance observed,, 
in tho absence of any deed of gift or 
other saMsfactory evidenoe, t^e merd 
recital of heba in those documents, 
which were unregistered kabalas. did 
not conclusively prove that Bamkante 
got the property by heba. This dis[^. 
ses of the decision of the learned Dis- 
trict Judge in the Court of appeal be^ 
low, dismissing the claim of plaintiffs 2^ 



•pop) Calcutta J^^tendrakumar v. Mahend/achandba (Mitter, J.) 1933 


3 and 5 to a ten annas share of plot 3, 
Sch. 3 of the plaini;. with which we are 
unable to agree. 

^ye have* come to the definite conolu- 
«ic^n, for the reason stated abovOi that 
tihe three plaintiffs are entitled to have 
^ their entire claim allowed in regard to 
plot 3, Soh. 3. As has been indioated 
already, so far as the other two plots, 
plots 1 and 2, Sch. 3 of the plaint were 
'Concerned, the defendants did not, it 
-appears lay any claim to these plots; 
and the plaintiffs were entitled to get a 
^decree for those two plots irrespective 
of our decision in regard to plot 3, 
Sch. 3 as mentioned above, reversing 
ihat of the learned Judge in the Court 
•of appeal below. In the result, the ap- 
peal is dismissed, the defendant-appel- 
lant’s contentions in support of the 
appeal being disallowed. The cross- 
•objections preferred by the plaintiffs 
respondents are allowed, in respect of 
the ten annas share of plot 3, Soh 3 of 
the plaint in the suit out of which this 
appeal has arisen. The plaintiffs' suit 
being decreed in the manner indicated 
in the judgment of the Court of first 
instance is restored in its entirety. The 
plaintiffs arc entitled to get their costs 
in the litigation throughout, including 
the costs in this appeal. There is no 
separate order as to costs in the cross- 
objections preferred by the plaintiffs- 
respondonts in this appeal. 

K.S. Appeal dismissed, 
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Mitter and M. C. Ghose, JJ, 

Jatendrakumar Das — Appellant. 

V. 

Mahendrachandra Banikya — Respon- 
dent. 

Appeal No. 201 of 1932, Decided on 
28th April 1033, from appellate order 
of Dist. Judge, Mymensingh, D/- 22nd 
February 1932. 

^ Limitation Act (1908), Art. 182 (5)- De- 
cree tranlfenred to another Court for execu- 
tion*— Execution application dismiued — 
Subsequent application in original Court i>e- 
fore return of decree with certificate of non- 
ftatitfaction by Court to which it had been 
traniferAsd does not save iimitation — * De- 
cree, execution. 

The appellant obtained a decree against the 
respondent in the Munsif’s Court at Dacca on 
2nd A*tigust 192C. That decree was transferred 
to the Muusif's Court at Tangail for execution. 
Execution proceedings were started and, on 29th 
'August 1927, they were eventually dismissed 
by the Tangail Court. On 25lh January 1929, 


the appellant filed another application for 
execution in the Court of the Munsif at Dacca.. 
The . application remained pending in that 
Court for some, time. On 2nd Marah 1929, 
the decree, together withl the certificate of 
non-satisfaction, was returned by the Tan- 
gail Court to the Dacca Court. The appellant's 
application for execution, dated 25th January 
1929, was registered and an order for issue of 
notice was passed. Notice was however not 
issued and the execution proceedings were dis- 
missed. 

Held', that a subsequent application filed on 
1st Juno 1931 was time barred as the applica- 
tion of 25th January 1929, was not made to the 
proper Court and did not save limit.ition: AIR 
1916 V C 16; Foil,; AIR 1931 Cal 312, Diat,^ 

Held further: that the transferring Court re- 
tains jurisdiction only for limited purposes, 
e. g., for dealing with applications for recording 
assignment of decrees under 0.21, R, 16 and 
applications against the legal representatives of 
judgment-debtor, . Lt’ 903 0 1] 

Bameshchandra Sen for Bajendra- 
chandra Gulia— 'for xAppellant. 

Tarapada Mukherji for Badhahinode 
Pal and TIoliramdeka — for llespondoab. 

Mitter, J. — This is an appeal by the 
deoree-holder from the order of the Dis- 
trict Judge of Mymensingh, dated 22nd 
February 1932, reversing the order of 
the Munsif of Tangail, datel 2Qd Octo- 
ber 1931. The question of law which 
falls for determination in this appeal is 
whether the application of the decree- 
holder, now appellant, is barred by the 
statute of limitation. The learned Dis- 
trict Judge has answered, the question 
in the affirmative. The Munsif has taken 
the contrary view. The question in 
this appeal is which view is right. The 
relevant facts are not in dispute and 
may be briefly sbatevl. It appears that 
the appellant obtained a decree against 
the res'pondent in the Munaif’s Court 
at Dacca on 2od August 1926. That de- 
cree was transferred to the Munaif's 
Court at Tangail for execution. Execu- 
tion proceedings were started and, on 
29th August 1927, they were eventually 
dismissed by thaTaogail Court. On 25th 
January 1929, the appellant filed another* 
application for execution in the Court 
of the Munsif at Dacca. The application 
remained, pending in that Court for some 
time. On 2Dd March 1929, the decree, 
together with the certificate of non- 
satisfaction, was returned by the Tan- 
gail Court to the Dacca Court. The ap- 
pellant's application for execution, dated 
25th January 1929, was registered and 
an. order for issue of notice was passed. 
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Kotiioe was, however, nob issued andf the Judge (which passea the decree), which 


execution proceedings were dismissed. 
The execution procesdings which have 
led to the present appeal were started 
on Isb June 1931. 

The learned District Judge has held 
that, as the appellant's application, 
dated 25th January 1929, was not made 
to the proper Court, as the Dacca Court 
had no jurisdiction on that date to 
entertain the application, the applica- 
tion could not be regarded as an ap- 
plication made in accordance with law 
within the meaning of Art. 182 (5), 
limitation Act, and he relies on a deci- 
sion of their Lordships of the Judicial 
Committee of the Privy Council in the 
OBsa of Maharaja of Dobilli v. Narasa- 
iraju Peda Simkulu (l) in support of his 
view. The fact, on which the present 
case has been sought to be distinguished 
trom the facts of tlio case before the 
Judicial Committee. referred to, is that 
on the date, when the Dacca Court 
-dealt; with the application, made on 
■25tli January, it haJ acquired juriadio- 
tion, as the decree tngother with the 
'Certificate of nou-satiafaction had been 


had already transfefred the decree for 
execution to another Court before the 
return to the said Court of the copy of 
the decree and the certificate of i^on- 
satisf action according to the provisiona 
of S. 41, Civil P. 0. It was in Aogusli 
1910, that the copy of the decree and 
the oertifioate of non-satisfaction were 
sent to the District Judge* and it was 
held in such circumstances that^the ap- 
plication of 27th ApriMOIOwasnot made 
to the properOourt. Proper Court means 
the Court whose duty it is to execute the 
decree: see Expl. 2, Art. 182. It would 
thus appear that in Maharaja of Bohillis 
case (1) the application of December 
1907, which was made before the Dis- 
trict Judge was held not to have been 
presented to the proper Court, as the 
decree had been transferred to the Muu- 
sif's Court at Parbatipur and as the rle- 
cree and certificate of non-satisfaction 
ware nut sent to the Court of the Dis- 
trict Judg3 till August 19J0, and on 
the further ground that the Court of 
the District tiudge of Vixagapata?n was 
not the Court which could 'execute the 


•returned to the Dacca Court by that 
date. It is said that it is true that the 
■application was made at an earlier data 
whoa the Court had no jurisdiction to 
entartaiu it, but as it remained on the 
file of the Dacca Court and no orders 
were passed .on it, there islno reason why 
it should not' bo regarded as an applica- 
tion which was presontad to the proper 
Court on that date when it was regis- 
tered. If it is so regarded, the present 
application for execution, made on Ist 
June 1'93L, was within three years from 
•theMate of the final order on the ap- 
plication registered after 2nd March 
1929, and would be in time. It becomes 
necessary to examine with care the 
facts of Maharaja BobilU's case (1). 

There, the decree was passed by the 
District Judge in 1904, and the first 
■application for execution of December 
1907 was not made to the proper Court 
which was the Court of the Munsif of 
Parbatipur, to whom the decree had 
been transferred, and it was held that 
that could not sive limitation, the de- 
cree being of 1904, ^'and a second applica- 
tion for srxeoution was made on 27th 
Anril 1910. to the Court of the District 

1, A 1 R 19ia P 0 16=36 I 0 682=43 1 A 28S= 
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decree by sale of immovable property 
outside its juvisdiotion. It would seem 
tha!) the application of 27fch April 1910 
was held not to be made to the proper 
Court on the same ground. In the present 
case, it is true that the application of 
25Lh January 1929'was presented to a 
Court which had no jurisdiction and it 
remained pending on the file of the 
Courtof the District Judge till it acquired 
jurisdiction. But that was the case 
also in Maharaja of Bobilli's case (l), 
and it was held that tho application 
of 27th April 19l0.was not made to a 
proper Court, althcugli the application 
remained pending in the file of the Dis- 
trict Judge, till it acquired jurisdiction 
by the return of tho decree and the 
certificate of non-satisfactiou from the 
transferee ’Court and yet the District 
Judge bold that the was 

not made to the proper Guurt,'*and the 
Judicial Committee agreed in this view. ^ 
Their Lordships said: I 

''Further their Lordi^hi pH agree 'with the Dis- 
tfict Judge that the npplicatioa of 27t>h April 
1910 was nob made to the proper Court," 

The learned District Judge, in the 
present case, has pointed out that 
there was no subsequent applicaticn 
for execution, when the Court at Dacca 
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acquired junsdicbioii bp execute the 
decree after 2Dd Martsh 1929, and it was 
the Munsif’s Court which suo motu 
proceeded to 'deal with the application 
wbipii was not made to a proper Court 
and which was ultimately diamissed. 
Ijb is difficult to distinguish- the ease 
in any material respect from the deci- 
sion in Maharaja of Bobillts case (l) 
and we are compelled to come to the 
conclusion that the decree is barred by 
limitation, as the applioation of 25th 
I January 1929, was not made to the 
proper Court. The Munsif has relied 
ion a decision of this Court in the case 
!of Sreenath Chakravarti v. Priyanath 
Bandopadhyay (2), to which I was a 
party, as supporting the view that the 
transferring Court retains jurisdiction 
for certain purposes. It does so only for 
limited purposes, e. g., for dealing with 
applications for recording assignment of 
deciees under .0. 21, R. 16, Civil P. 0. 
and applications against the legal re- 
presentatives of the judgment-debtor; 
'Sea 0. 21, B. 22. But that^ is not the 
case here. For the reasons given above, 
this appeal must be dismissed, but there 
will bo no order as to costs. 

M. C. Ohaset J » — I agree. 

_K.S. dismis sed. 

2. AIR 1931 Gii 312=182 I C 119=63 Cal 
882. 
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Jack and Nag, JJ. 

Shreehari Das — Appellant. 

V. 

Adwaitachandra Mandal — Respdt. 
Second Appeal No. 2866 of 1930, De- 
cided on 4th April 1933, from appellate 
decree of Dist. Judge, Pabna, D/- 30th 
August 1930. 

^Occupancy holding — Occupancy right it 
right of property in land and if deviiable by 
will—'Abtence of proviiion in Tenancy Act 
does not prohibit right of bequest — Bengal 
Tenancy Act (8 of 1885), Ss. 11 and 18. 

An occuprfncy fight is a right of property In 
the land, and is^ubject to bequest like any other 
right in immovable property. From the mete 
fact that Ss. 11 and 18 provide for transfers of 
teiftires and rights of mukarzaii ralyats by be- 
qu^t and suecession and there is no similar pro< 
vision in the case of occupancy rights, it cannot 
necessarily be inferred that the Tenancy Act 
prohibits the ordinary right of bequest in the 
case of immovable property as applied to occu- 
pancy rights. The Bengal Tenancy Act is not 
exhaustive and the ordinary law as to powers of 
be\)fiest becomes applicable : Cass law rejsrred, 

[P 909 Cl. 2] 


Panohoman Ohosh and Nirmalkumair 
/Sen— for Appellant. 

Subodhehandra Sen — for BespondoQt.. 

Jack, J . — This appeal has arisen oui 
of a suit for recovery of possession after* 
declaration of plaintiffs’ title to the 
lands in suit. The lands originally be- 
longed to Amarchand Mandal, who died 
leaving a widow and two daughters.. 
After the death of the widow and the* 
two daughters, the plaintiffs and the 
father of the pro formd defendants 30' 
and 33 became the reversionary heirs of 
Amarchand. Defendant 1 is Amarchand 's, 
sister’s son. Defendant 2 is the hus- 
band of the daugher of Amarchand. 
Defendant 4 was substituted in place of 
the original defendant 3, who was the 
husband of the daughter's daughter of 
Amarchand. After the death of tha 
widow of Amarchand, defendant 1 applied 
for probate of a will left by Amarchand. 
The plaintiffs entered a caveat and subse- 
quently a compromise was entered into 
between the plaintiffs and defendant 1,. 
by which it was agreed that each party 
would take a moiety of the estate. It is- 
alleged that defendant 1 did not comply 
with the terms of the compromise and 
kept the plaintiffs out of possession of 
the whole of the properties and that in 
subsequent litigations he renounced his 
rights based on the compromise. It is. 
further alleged that the properties in 
suit, being non-transferable occupancy 
holdings, could not be validly devised by 
Amarchand. The main contention of 
the defendants is that the properties in 
suit are mukarrari jotes and as such devi- 
sable. Both the Courts below decided 
that the occupancy right of Amarchand 
was not'devisable and the suit was ac- 
cordingly decreed against all the defen- 
dants except No. 9, against whom there 
was no cause of action. The defendants 
have appealed to this Court. 

The only point raised in this appeal 
is whether an occupancy right is devi- 
sable by a will or not. It is contended • 
on behalf of the appellants, following the 
decisions in Dakshabala Dasi v. Baja 
Mandal (I) and Dhanapati Daw v. 
Ballav Daw (2), that an occupancy right 
is devisable by will and therefore the 
plaintiffs are not entitled to a decree. 

On the other hand, the respondents 
rely upon the decisions in Amulya Batai^ 

17X17^1929 Cal 127=1161 d 864:^ Cal^ 

2. AIR 1931 Cal 244=181 1 C 26. 
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Sircar v. Tar ini Nath Dey (3); 

Lai Boy v. Umesh Chandra^ Roy (4), 
XJmesh Chandra Dutta v. Jop Nath Das 
i5) and Mohesh Chandra v. Mathura 
Chandra (G). This question has been 
*.amply discussed in the tworeoent autho- 
rities, which were relied upon by the 
appellants. It is pointed out that the 
authority, on which the respondents 
mainly rely, namely, the decision in 
Amulya Ratan Sircar (3), proceeded 
on the ground that an occupancy right 
being a personal right, there was a^differ- 
ence between bequest and other trans- 
.fers, inasmuch as the principle of estop- 
pel or acquiescence could not be made 
applicable to a case of devise. But in 
the Special Bench case otChandrs^ Binode 
Kundu V. Ala Bux Dewan (7), it was 
decided that an occupancy right is a 
right of property in the land. This can 
now be regarded as settled law, so that 
it is no longer necessary to refer to the 
principle of estoppel or acquiescence, 
where it is question of the transfer of an 
•occupancy right. The decisions relied 
upon by the respondents are all previous 
to the decision in the Special Bench 
•case with the exception of the decision 
in the case of Mohesh Chandra Deb 
Nath (6). In that case the question was 
not very fully discussed. The learned 
Judges merely say : 

‘‘There is no provision in the Bengal Tenanoy 
Act on the question whether a raiyat having a 
Zion- transferable right of occupancy can bequeath 
that right. S.* 26 of that Act alludes to what 
happens when the raiyat dies intestate, but thak 
is all. Consequently, the matter is one which 
has to be determined according to custom and 
usage/’ 

On the other hand, we must hold, 
.since the decision in the Special Beuoh 
lease, that an occupancy right is a right of 
property in the land, and is subject to 
bequest like anv other right in immova- 
ble property. From the mere fact that 
'Ss. 11 and 18 provides for transfers of 
jtenures and rights of mukarrari raiyats 
by bequest and suooesaion and there is 
no similar provision in the case of ocou- 
panoy rights, it can not necessarily be 
inferred that the Tenancy Act prohibits 
the ordinary right of bequest in the' case 
of immovable property ae applied to oo- 

TTAiRTeie Oai 48=27 i"o'2S6=^ cirSei". 

4. AIR 1916 Gal 820=27 1 0 852. 

IS. AIR 1916 Gal 812=48 I 0 779. 

6. AIR 1928 Gal 860=112 I 0 128. 

7. AIR 1921 Gal 16=60 I G 826=22 Or L J 218 
=48 Oal 622 (SB). 
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cupancy rights. ^T|be -learned Distficb 
Judge is not rightfin saying that the 
effect of Ss. 11 andflS was not considered 
in the case of Dakshahala Dasi (l). 
Farther, the learned Jifdge refers to 
S, 17-8 of the Act, as showing the} the 
legislature looked upon transfer and be- 
quest as different, acts carrying 
different results. But S. 178, 01. (3) 
(d), merely says that nothing ini any 
contract tetween a landlord and a 
tenant after the passing of this Act 
shall take away the right of an oooa- 
panoy raiyat to transfer of bequeath in 
accordance with local custom and usage. 

It cannot be infetred from this that, 
apart from local oustom, a raiyat has no 
right to bequeath, his property just as 
a*raiyat may have a right to transfer his 
property apart from any local custom. 
The law on the subject has been fully 
discussed in the two authorities relied 
upon by the appellants and there is no 
need to disouss the Iprevious rulings in 
detail. 

The lower appellate Court relies upon 
the principle expmaio unions' est exclusion 
alterius but the Bengal Tenancy Act is 
not exhaustive. Oooe it is held that 
the right of occupancy is a right of pro- 
perty in the laud, the ordinary law as to 
powers of bequest becomes applicable. 
The plaintiffs’ suit must therefore fail, 
as the defendants are 'entitled to the 
land by bequest. The result is that the 
decree of the Court below is set aside 
and the plaintiffs’ suit dismissed with 
costs throughout. 

Nag, J.— 'I agree. 

E.9. Appeal allowed, 

^ A. I. R. 1933 Calcutta 909 

Ameer Ali, J. 

Nagarmull Chaudhuri — Plaintiff. 

V. 

Jhabarmull Sureka — Defendant. 

Original Suit No. 193^ of 1930, De- 
cided on 9th March 1936. 

^ (a) Malicious Prosecution— Proceedings 
under S. 476, Criminal P. C., although in’ 
civil Court, are criminal proceedings. 

For purposes of an action for malicious pro- 
Bscution, proceedings under S. 476, Griminal 
P. 0., are criminal proceedings notwithstanding 
that they were in a civil Court: 18' I C 787; 
AIR 1922 Cal 146 and A J if 1928 Cal 691, 
Bel on; AJR 1930 Cal 892, not Foil, 

[P 911 0 1> 2} 
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Aunja 
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fb] Malicious trose^j^n — Warrant isiued 
and executed *-ProceiM){ng constitutes pro- 
secution. I 

Ador lliQ Magifitrate has issued the 'warrant 
and the warrant is executed, there is no doubt 
that the proceedings in the Police Court started 
on cop[iplaiDt by the Judge constitutes aprosocu- 
tion'such as to found au action for malicious pro- 
secution. [f 911 G 2] 

, (c) Malicious Prosecution: Quaere, 

QaVzc re.— Whether proceedinga might not be 
considered a prosecution beloio the issue or exe- 
cution of the warrant. LP 911 G 2] 

(d) Malicious Prosecution Sanction ob- 
tained by individual without reasonable 
cause and by false evidence —Prosecution i* 
by individual though Judge has granted sanc- 
tion and filed complaint. 

In a pro^r case proceedings under S. 476, 
Grlminal P. G., can be regarded as a prosecution 
by the individual, notwithstanding that the 
Judge has granted sanction and signed the com- 
plaint. Whore sanction has been obtained by 
a person maliciously and without reasonable 
and proper 'cause and by false evidence, the 
prosecution which ensues is to be regarded as a 
prosecution by that person: Fitejohn v. MaeJf 
indcr, (18G1) 9 C B (n s) 506, Foil, [P 912 G 1] 

(e) Malicious Prosecution— Orders grant- 
ing sanction set aside on appeal — Proceed- 
ings terminate in favour of plaintiff as re- 
quired by law. 

Where the order granting sanction to prosecute 
is set aside on appeal and the Magistrate could 
not proceed further, it is a termination of the 
proceedings in favour of the plaintiff as is xe* 
quired by law, [P 912 G 2] 

K}iaita?i^ lov Plaintiff. 

N, N, Bose — for Defendant. 

Judgment , — In this case there must 
be a decree for the plaintiff, and I assess 
the damages at Ks. 3,000. Para. (1) of 
the plaint reads as follows: 

The defeiidant, on Srd January 1920, mali- 
ciously and without reasonable or probable cause, 
preferred a charge of perjury against the plaiubifl 
before this Jloiiourable Court and made the ap- 
plication — copy whereof is filed herewith and 
obtained a Buie, copy whereof is filed herewith, 
and, on ISth March 1930, obtained the order, 
copy of which is filed herewith, and caused the 
plaintiff to be sent for trial on the charge referred 
10 in the said order of ISth March 1930, above- 
mentioned, in the Court of the Chief Presidency 
Magistrate, Calcutta, and to be arrested and im- 
prisoued, and caused wide publicity to be given 
to the same in order to cause loss and damage to 
the plaintiff. The plaintiff was kept in effstody 
until the pi^iintiff was released on bail and fur- 
nishing, security^o the extent of Ba. 600 on 7th 
Apriil930. .• 

Paragraph (2) refers to the appeal 
' from the order of 18th March 1930. 
Para. (3) mentions the discharge of the 
plaintiff as the result of the decision of 
this Court on appeal. 

The ‘short facts are as follows: The 
plaintiff gave certain evidence on 2nd 
Xk^cember 192P, in an examination under 
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S 3(, Presidency-towns Insolvency Aot». 
the insolvency being that of one Kbem- 
karandas Khemka. The plaintiff had 
previously, as the gomasta of Kanhaya- 
lal Bureka, the grand-fatber of the pre- 
sent defendant, verified the plaint in i 
suit in the High Court upon certain 
bundis. The evidence in the proceed, 
ings in insolvency was connected, in a 
manner which need not be discussed,, 
with the facts mentioned in the plaint. 
The defendant applied before this Court,, 
on the Original Side, on Srd January 
1930, setting out some of the answers 
given by the plaintiff in the examina- 
tion under S. 36, Insolvency Act, and 
setting out para. 5 of the plaint, to 
which I have referred, and prayed for a 
rule under S. 476, Criminal P. C., call- 
ing upon the plaintiH to show cause 
why a complaint should not issue against 
him for perjury. A rule was issued and 
the plaintiff filed an affidavit in opposi- 
tion, in which, among other things, he 
set out various incidents from which the 
hostility of the present defendant to the 
plaintiff might be gathered and con- 
tended, that no prima facie, or any case 
of perjury could be founded upon the 
materials placed before the Court, The 
Court, on 18bh March 1930, made an 
order, the formal part of which was, ac- 
cording to the form now in use, to the 
following effect: 

That the Court being o£ the opinion that it is 
expedient in the interests of justice that an 
otiquiry should bo made upon the offences, etc., 
''which appear to have been committed by the 
said Nagarmull Cbaudhuri, otc., this Court doth 
hereby record a finding to that effect and doth 
hereby order that a complaint in respect thereof 
be made in writing signed by the Hon'blo Lort- 
Williama, J. 

I imagine that a complaint was drawn 
up and signed by the Judge and for- 
warded to the police Court. In some 
cases, I believe, that the original order 
is used as a complaint. In my view, it 
makes no difference. The police Magis- 
trate, on receipt of the order or a com- 
plaint in pursuance of the order, took 
action and issued awarrantjor the arrest 
of the plaintiff. This appears from the 
written statement. How a warrant cama^ 
to be issued in this ease does not appear, 
but it is in evidence that the defendant 
accompanied the police officers and, in 
fact, identified the plaintiff "and gave 
him in charge. In this connection, I 
enquired whether Mr. Ebaitan, who ap- 
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pears for tbe plaintiff, desired to tike tng Co. v. J»r<j (l), « /. Orm'dv v L O' 
the alternative line of "false iofprison- JietUi/ ( 2 ), Jjishun pJLad Narain Singh 
ment’’ and pointed ont that, although v Phulman Singh (Sf, Narendra Nath 
the^ fast was stated, such a cansa of De v. Jyotish Chandra Pal (4) and Ra. 
aobion should be separately pleaded, hindra Nath Das v. Jogendrh Chafidra^ 
Mbreover, the concise statement de- (5). I notice that in Nagendra NatJi^v, 
scribes the suit as one for “wrongful and Sasanta Das ( 6 ), Mukerji, J., without 
malicious prosecution." In the result, differing from the earlier decisions, waa 
Mr. Khaitan, although he desired not not prepared, without further considera. 
specifically to abandon any cause of tion, to endorse the view therein ex- 
action which might appear in this plaint, pressed, namely, that proceedings of the 
proceeded before me on tbe basis of nature in question can found an action, 
malicious prosecution. I propose to follow them and to bold that. 

the proceedings before Lort-Williams, 

/The issues which normally ayse in in this Court constitute a “prosecution” 
a case of malicious proaeoution are in the sense indicated, 
as follows; 1. Was the plaintiff pro- As to the proceedings in tbe police 
secuted? 2. Was the plaintiff prosecuted Court, Mr. Bose was inclined to contend 
by the defendant? 3. Did the pro- that, until farther steps were taken,, 
ceodings come to a conclusion and to they could not be considered to be a 
a conclusion in favour of the plain- prosecution, but in point of fact his 
tiff? 4. Had the defendant reason- argument on this point became lost in> 
able and probable cause? 5. Was the his argument on the next issue, i.&.,that 
defendant actuated by malice? If any the defendant was not ^ the prosecutor, 
of these elements arc absent, the suit Mr. Khaitan cited Bishun Persad v. 
fails. Mr. N. N. Bose, who appeared for Phulman Singh (3) and Musa Yalub, 
the defendant, raised one issue only and Mody v. Manilal Ajitrai (7), In my 
that by way of demurrer, namely, “Does view, after the Magistrate issued the 
the plaint disclose a causa of action?” warrant and the warrant was executed,. 
He did not desire to contest the case on there is no doubt that tbe proceedings| 
tbe other issues. It soon became appa- in the police Court constituted a prese-j 
rent that Mr. Bose, under the one issue cution such as to found an action for; 
raised by him, really desired to argue malicious prosecution: see Clerk & Lind- 
the first throe issues above indicated, sell on Torts, 532 and 563, etc. I must 
i. e., 1. that the plaintiff w-as nut pro- not be taken to hold that these proceed, 

socutod; 2. tb^t the defendant was not ings might not equally be considered 
the prosecutor; 3, that the juoceedings a prosecution before tbe issue or execu. 
did not terminate in an acquittal. 1 al- tion of the warrant. It is not in this’ 
lowed this course, case necessary to decide. 

(2) Was the defendant the prosecu- 

(l) W'as the plaintiff prosecuted? On tor? As regards the High Court pro- 
the first point, Mr. Khaitan contended ceedings, there is no question. As re- 
tbat *ther 6 was a prosecution in two garde the police Court proceedings, the 
places, first in the High Court and matter is more difficult. In this con- 
seoondly in the police Court. With re- nexion, Mr, Khaitan has cited the rul- 
gard to the High Court, it is clear that ings of the Judicial Committee in Gaya 
there were proceedings under S. 476, Prasad v. Bhagat Singh ( 8 ) and in BaU 
jCriminal P. 0. It is true that these bhaddar Singh v. Badri Sah (9) also in 
jprocesdings were in a civil Court. Mr. Venkatappayya y Bamkruhnamma (10). 
jKhaitan contended that, notwithstand- i. (isss) li QB D G74—52 L J '6 13 186^31 

ling this, they are criminal proceedings, W It 668—49 L T 249. 
land, though not a prosecution witbip 37 1 § 449 ! 

the strict language of the Griminai Pro- I' {gga (j,i ui^7 1 C 708=49 Cal ios 6 . 
oedure Code, they can yet constitute a aib 1938 aai69i=li4 I C 795=356 0,1 433 ,. 

prosecution for the purpose of founding 6 . AIB 1930 Oal 892=136 1 C W7=87 Cal 25. 

an action "for malicious prosecution.” 7. (19W) 29 Hj*® . 

He has referred me to the following q aiR 1926 P 0 46—96 10 329=i Luck 216* 

’cases, which I give in order of date. The ' c). 

old English oases Quartz Hill Gold Min^ 10 . AIR 1032 Mad 53=5^i35 1 C 619, 


>• 
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*Mr. Bose relies I u|^on De Rozario v. 
Gulab Cliand (1« and Golap Jan v. 
Bholanaih (12), both on the first issue 
that there was no prosecution and also 
read wilH S. 47G for the argument 
tUat at any rate since the change in pro- 
cedure which took place in 1923, the 
• proceedings after the civil Court has 
eanctioned the prosecution cannot be. re- 
garded as a prosecution by a private in- 
•dividual. 

In my opinion, so far as proceedings 
for malicious prosecution are concerned, 
in a proper case such pf’cceedings can be 
regarded as a prosecution by the indivi. 
dual, notwithstanding that the Judge 
has granted sanction and notwithstand- 
ing that the Judge has signed the com- 
plaint. I hold that, in case where sanc- 
tion has been obtained by the defendant 
'maliciously and without reasonable and 
proper cause and by false evidence, the*^ 
prosecution which ensues is to be regar- 
ded as a prosecution by the individual. 
In this connexion I consider portions of 
the judgment in Fitzjohn v. Mackin^ 
der (13) to he very much in point. There 
At a party to a suit in a civil Court, 
^ave evidence, suggesting that his oppo- 
nent B had committed perjury. The 
Judge believed A and ordered A to enter 
into a recognizance to prosecute B for 
perjury (this being the practice obtain, 
ing under the relevant statute). B was 
tried and acquitted. B brought an ac- 
tion for malicious prosecution against A, 
A’s defence was based upon the oouten- 
tion that the prosecution was not the 
prosecution of the party but that of the 
Judge. On this point there was some 
difference of opinion, but all agreed that, 
if the original order for prosecution is 
obtained by the false evidence or fraud 
of the party, with the intention that a 
prosecution should follow, then the pro. 
seoution is to be regarded as that of the 
party. I find therefore that the prose- 
cution not only in the High Oc^urb, but 
in the police Court, was by the defen- 
daflt. ^ 

(3) Did tb% prooeedings come to a^con- 
• clusion in the plaintiff's favour ? The 
plaintilf was arrested and kept in cus- 
tody for 2i hours and then released on 
bail. Mter his release, the Court on 

Xl. (1910) 37 0»1 368=6X0177“ 

13. (19U) 88 Oal 860=11 1 0 811. 

18. (1861) 9 0 B N S 506=80 L J 0 P 357=7 Jur 
N S 1383=9 W B 477=4 L T 149. 
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appeal, set aside the order of the ODurfc 
on tb* original side. Therefore there 
was no complaint upon which theMagis. 
trate could proceed, and the plaintiff 
vjas discharged. It was contended tliat 
this is not a termination of the proceed- 
ings in favour of the plaintiff such as is! 
required by law. I am not of that view,! 
In my opinion, the situation is analo-' 
gous to that arising where the complaint 
falls by reason of some technical defect, 
or where the Magistrate himself refuses 
to proceed with the proeecution. These 
findings dispose of the issue raised on 
behalf of the defendant in its widest 
posaiole form. * 

The plaintiff has given evidence, which 
roughly corresponds with the statements 
contained in tha original affidavit before 
this Court. I accept it. I find that the 
defendant in this case acted both mali- 
ciously and without justification or 
reasonable and probable cause. I have 
already mentioned the damages which I 
am prepared to allow. The suit will be 
decreed for that sum with costs. 

Smt decreed, 

A. I. R. 1933 Calcutta 912 
Mallikand Jack, JJ. 
Surendralal Plaintiffs-— Ap- 

pellants. 

V. 

Ahmmad AH — Defendant— Respon- 
dents. 

Appeal No. 2858 of 1930, Decided on 
3rd May 1933, from appellate decree of 
Addl. &ub- Judge, Bakarganj, D/- lObh 
June 1930. 

Limitation Act (1908), Art. 132-Mort- 
gagee aware of purchase of equity of re- 
demption but not impleading purchaser in 
mortgage suit brought more than twelve 
•fl«r due date— Equity of redemption 
wholly unrepresented in suit— Purchaser in 
execution of mortgage decree gets no title 
to property and has no remedy against pur- 
chaser of equity of redemption. 

Where a mortgagee in his suit on the mort- 
gage brought more than twelve years after due 
date In mortgage, does not implead a purchaser 
of the equity of redemption even though he is 
aware of such purchase and the equity of re- 
demption ia wholly unrepresented the moriga^ 
decree so far as the property is concerned is a 
nullity and a purchaser of the property in exe- 
ention of auoh decree does not acquire any title 
to the property and has no remedy against the 
purchaser of the equity of redemption : AI R 
1929 Cal 288. Bel on. [p gig C 3] 

Gopendranath Das and Bijanbihari 
Mitra — for Appellants. 

Atulchandra Gupta and Bhagiraih- 
Chandra Day —Respond ents. 
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ilfaZZzft, iT.— This appeal arieasoutof wan Das (6), ^.on tho other the 

• Q suit for recovery of possession of three decisions in the case |of Protap Chandra 
plots'of land on a declaration of plaintiffs’ v. Ishan Chandra (l), Jugdeo Singh 
tiffle tliereto and also for mesne-profits. Habibidla (8j. Gangadas Bhattar y. 

• The allegations^on which the plaintiffs Jogendra Nath (9), Kalu Sharip^ y, 
brought the suit were briefly these: In Abkoy Charan Karniohar (10), Bhagaban 
April 1911, defendant 1 mortgaged three Chandra v. Tarak Chandra (11) and 
plots of land to the plaintiffs. A mojft- Bhodai Sheikh v. Barada Kanta (1-2)/ 
gage suit l^as instituted against defen- But the present case hsbs its exceptional 
-dant 1 and a mortgage decree was ob- features which would make it distin* 
tained in April 1923. In execution of guishable. from almost all the eases men-| 
thiPfr mortgage decree, the property was tionod above. In the present case, in' 
eold and formal delivery of possession the mortgage Shit brought by the plain-^ 
was obtained on dth May 1925< corres- tiffs the equity of redemption was| 
-iTonding to 2l8t Baiaakh, 1332. But wholly unrepresented and. moreover al- 
when the plaintiffs' men went to take though the plaintiffs, when they brought 
victual possession by the end of Baisakh the suit, were aware of the purchase 
1332, they were opposed by defendants made by the defendants. 2 to 4 and S to 
2 to 4, defendants 5 to 7 and other per- 7| they left them out in their suit 
sons. The defence of defendants 2 to 4 brought on the mortgage. There was 
and defendants 5 to 7 inter ‘ilia was that moreover the fact that the present suit 
the plaintiffs' suit was barred by limits- was instituted on 10th September 1927, 
tion and the plaintiffs could have no re- more than twelve years after the due 
medy against them inasmuch aS they date in the mortgage -bond. The pre- 
had purchased from defendant 1 the sent case seems to be on ail fours with 
equity of redemption before the institu- the case in Digambar Suthar v. Suajan] 
tion of the suit and although the plain- (l3) and as in that case it must be held 
tiffs were aware of their purchase they in the ease before us that the equity of 
had left the defendants out in their redemption, having been wholly unre- 
morfcgago suit. Both the Couits below presented in the plaintiffs' mortgage 
dismissed the plaintiffs' suit. The plain- suit, the mortgage decree obtained by 
tiffs have appealed to this Court. them so far as the property in suit is 

The main question that would arise concerned, was nothing bottbr than a 
for consideration in this case is whether nullity and the plaintiffs on the basis of| 
the plaintiffs, having left out the pur- that mortgage decree hai no title to thej 
chasers of thef equity of redemption, in property. They were no doubt the’ 
their mortgage suit, would have any re- mortgagees of defendant 1, the original 
medy in the present case as against owner, and as such mortgagees could en- 
Ihose purchasers. On the abstraot ques- force their right as against the pur- 
tion whether the purchaser at a mort- chasers of the equity of redemption if 
gage salo has any remedy against the there was no bar against them either on 
purahascr of the 'equity of redemption ground of limitation or any other, 
who was left out in the mortgage suit, grounds. But, as observed before, the 
and if so what that remedy is, the de- plaintiffs' suit in the present case wa? 
cisions of this Court have not been very instituted long after the expiration of 
consistent and the deoisions of some of twelve years from the duo date and that 
the other High Courts also on the point being so, their remedy against dofeu- 
have not been far from conflicting. On danta 2 to 7 was clearly barred byi 
. one side may be ranged the decisions in limitation. The plaintiffs' suit, in my 
the cases of Grish Chunder Mondul y., judgment, was rightly and 

Iswar Chunder Bat (l), BabihuUah v. the appeal must therefore be dismissed 

Jugdeo Singh (2), Aghor Nath Banerji v, with costs.^ ^ * ^ 

DebJNarain X ( 16 ^) 2^^235 ^ 

C L J 612. 

0 L J 3115. , 

[ G 445. 

1 C.-120, 

1 C 356^66 Oal CQ^ 
JCU7. 

1983 0/115 & 116 


V. Ufiauanya ijnaraiif Vtj, Jo-aryw uad y» 
Oqbind Bai (5) and Ma dan Lai v. Bhag^ 

'l. (i898) 4 W’N 452"' 

a. (1901) 6 0 L J 609. 

3 . (1906) 11 0 W N 814. 

4. AIR 1928 Oal 374=69 I C 630=49 Cal 1048. 

5. (1697) 19 All 641=(1897) AWN 164, 


7. fl89B) 4 O W jvr ZG6. 

8. (1907) 19 0 W N 107=6 

9. (1907) 11 0 W N 408=6 

10. A I B 1921 Cal 157=62 ] 

11. AIR 1927 Cal 259=100 

12. A I R 1938 Cal 110=107 
IS. A I B 1929 Cal 288=120 
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Jack, «r.~I agno that this appeal money ^uo as balance of the price of 
should bo dismisseu, sinco, under Artiolo two waggoa loads of ruustard oil alleged 
132, Lim. Act, as against the purchasers to have been supplied by the plaintiffs, 
of the equity of redemption the rights of a joint stools company with limited 
the mortgagees have become • time- liability, from their place of business- 
barred, and therefore the purchasers at at Berhampur (District Murshidabad)' 

^ the sale in execution of the mortgage to a firm styled S. B, Labiri and Corn- 
decree (obtained in a suit to which they pany carrying on business at Maniktala 
were not parties) are not entitled to any (District 24.Pargana8), of which latfer 
relief against them. firm the four defendants were said to be* 


E.S. Appeal dismissed* 

^ 4: A. I. R. 1933 Calcutta 914 

Mukebji and Guha. JJ. 

Neerendrabltooshan Lahiri — Appel- 
lant. 

V. 

Berhampur Oil Mills, Ltd. — Eespon- 
dents. 

Appeal No. 98 of 1929, Decided cn ' 
11th April 1933, from original decree, * 
of Fourth Addl. Sub- Judge, 24.Pargana8» 
D/- 30th January 1929. 

<c:ft Limilation Act (1908). S. 14, Expl. 1— 
Plaint ordered to be returned to be filed in 
proper Court — Time between date of order 
and dale when plaint U ready for return 
•hould be excluded— Civil P. C, (1908), O. 7, 
R. 10. 

Where a plaint ie ordered to bo returned to 
be presented in the proper Court, the return of 
the plaint viith an endorsement on it is a part 
of the Court’s duty, and until at all events, an 
endorsemont is made and the plaint is rfady 
for return, the proceedings cannot be considered 
to be at an end. Hence the time between the 
date of the order and the date when the plaint 
is ready for return should be deducted ' in oom- 
puting limitation. When that point of time is 
reached, the question whether the plaintiff 
would not be entitled to a further deduction of 
time thereafter would depend upon various 
Inctors. Ordinarily no further time would bo 
excluded. But it is not inconceivable that in 
exc eptional oircumstances, even subsequent to 
such point of time, the proceedings may have 
to be regardrd as still continuing. And, in 
determining whether they should bo so regarded 
or not, the question of the plaintiff’s diligence 
or otherwise may have to be considered; Case 
law discussed, [P 918 G 1] 

Atulchandra Gupta and Jogeshohan^ 
dra Singha—ior Appellant. 

J. N. ^Sen, Kalikinkar Chakralarti, 
JahhaviaJharan Das Gupta, Gopendra^ 
hrishna ianerji, Bijalibhooshan Sanyal 
and Jyhtishchandra Banerji — for Res- 
pondent!. 

Mukerji, J.— This is an appeal by. de- 
fendants 2 and 3 from a deoision of the 
Fourth Additional Subordinate Judge 
of 24.ParganaB, by which the plaintiffs’ 
suit was decreed against them on ocn- 
*t'cst and ex parte against defendants 1 
and 4. The suit was for recovery of 


the proprietors. The two grounds, on 
which the decree of the Court below is- 
assailed, are firstly that the suit was- 
instituted beyond time; and, secondly,, 
that defendant 2 is not a partner of th'e 
firm, but that the firm belongs to defen- 
dant 3 alone. So far as the first ground 
is concerned, the relevant facts are the 
following; The two consignments were- 
delivered respectively on 20th December 
' 1920, and 24th December 1920. The 
suit was instituted in the Court of the 
Subordinate Judge at Berhampur on 
14th December 1923. On 19th April 
1926, the Berhampur Court held that it 
had no jurisdiction to entertain the 
suit and returned the plaint for pre- 
sentation to the proper Court. From 
this order the plaintiffs took an appeal 
to this Court and with the memoran- 
dum of appeal they filed the plaint as 
an annexure. This Court dismissed the 
appeal on 26th May 1927, and the judg- 
ment that was given on that day con- 
cluded with the order; '*Let the plaint- 
be returned to the plaintiffs forth- 
with.” On 13th June 1927, the Deputy 
Registrar of this Court made an order 
in accordance with which an officer of 
the Court returned the plaint to the< 
plaintiffs’ advocate on that day with 
the following endorsement: • 

"This plaint was filed along with the momoran- 
dum of the appeal in Appeal from Order No. 193 
1926, of on 27tli April 192G. It is letarued to the 
vakil for the plaintiff-appellant today in terms of 
the Coart’s order, dated 26th May 1927, passed 
in the abovementioned appeal." 

The plaint was thus taken back. It 
was refiled in the Alipore Court on the* 
next day. i. e., 14th June 1927. If no 
other consideration applies to the case,, 
and the suit is governed by Art. 52 of the 
Schedule to the Limitation Act, thesuifu 
when refiled, was within time, if, under 
S. 14 of the Act, time is taken to have* 
run against the plaintiffs as 'from 13th 
June 1927, when the plaint was re- 
turned to their advocate, but not if it 
began to do so from 26tb May 1927, os* 
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yrhich date thoir appeal ^as d^stnilsed has been urged onMnhaff of tbe respon- 
and the order for the return of the dents, i. e., the plaiifbifTs, that they hold 
plaint was pronounced. On the < <iues- in their hands an acknowledgment 
tton cff the applicability of S. 14 of the which in any case would sawe limitation' 
^ct and the extent of such application, It is a letter, Ex. 2 (1). bearing the eigpa-* 
if any, the appellants' argurqcntB resolve ture of Sudhir Bhusan Ldhiri&Uo*" 
themselves into three heads* Firstly, and dated 10th January 1921. If this 
it has been urged that good faith is an latter as construed arS an acknowledge 
essential characteristic of the prosecu- ment, as it may wall bjs construed if it 
tion of the proceeding, though such is read along with the letter of the 
prosecution may be in a wrong Court, plaintiffs (Bx. D) of 8th January 1921, 
in^rder to bring a case within the to which it is the reply, no question of 
terms of the section and that in this limitation /would wise. We are hot 
case there was, in fact, no good faith, so -however, of opinion that the said letter 
that the case is at once taken out of Bx. 2 (1) has been proved to have been 
the purview of the section. Secondly, signed by defendant 2 because we do not 
it has been contended that with the consider the evidence of P. W. 4, 
pronouncement of its judgment by this Jyotirmay Bay Ohaudhuri, to be suffi- 
Oooxt, on 26th May 1927, the proceed- cient for that purpose. That witness, 
ings ended” within the meaning of upon his own evidence, baa seen defen- 
Expl. 1 to the section, and therefore dant 2 sign ‘'Sudhir Bhusan Lahiri & 
the plaintiffs were not entitled to exolu- Co." in letters four or five times only, 
sion of any time that elapsed since then, and that is all the^ opportunity he has 
And, thirdly, it has been complained had of knowing about the writing of 
that the appellants were not allowed an defendant 2. ^ 

opportunity which they were, in the second contention of the appel. 

circumstances of the case, entitl-yd to, lants therefore would turn upon the 
to rebut the evidence which the plain- meaning of the expression *'the day on 
tiffs called without giving any previous vvhioh the proceedings therein ended/' 
notice or indication in any shape or form is to be found in Expl. 1 to 8, 14. 

for explaining the period from 26th May the case of Abhoya Churn Chucker^ 

1927, the date on which the appeal was i^Uy v. Oour Mohun Dutt (l). a bond 
dismissed, and up to 13th June 1927, on suit was filed in a Munsif's Court on the 
which date the plaint was returned to qq which the Court reopened after 
them. tho ‘*Du8serah” vacation, during which 

So far as the first of these contontions the period of limitation expired as re- 
is concerned, we think ibis sufficient for g^rds the payment of the debt for which 
us to say that we are not satisfied thg suit was brought. The Munsif de- 
that the institution of the suit in the creed the suit, but the Subordinate Judge 
Berhampur Court or the prosecution of qq {appeal found that the Mutisif had no 
the pro’ceedings in that Court or in this jurisdiction to entertain ■ the suit and he 
Ooivt was not bona fide made. The ordered the return of the plaint. This 
cause of action was sought to be made done on a subsequent date and the 
out, as having arisen in Berhampur upon plaint was filed in the proper Court on 
an allegation — which, though it finds same day. One .of the questions 

no place in the plaint, was nevertheless t half arose in that case was whether the 


attempted to be proved in evidence — 
that the defendants would send the price 
^ of the oonsignmenta to the plaintiffs' re- 
gistered office in Berhampur. The proof 
offered in support of the allegation was 
not considered satisfaetory i and so tbe 
attempt failed. Bat it would .be far 
from reasonable to infer want of bona 
fides from such failure or to attribute 
any bad faith to them for that reason. 
As an answer to the second contention, 
and for the purpose of establishing that 
a consideration of it is unne essary, it 


plaintiff wae.entitled to a deduction of 
the interval between tbe date of the 
order of the Subordinate and, the 
date on which the plaint was* actually 
returned by the Munsif. The High 
Court observed: / * 

''Hers the pmoeedlDgs ended with the judg- 
ment of the Subordinate Judge in appeal. Tbe 
plaintiff might have then and there asked to have 
hie plaint roturned toihim, or he might and ap- 
parently ought to have had a fresh plaint en- 
grossed.’* 

i.Ti875)2rW Bid. 
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ThesR observafcioV^bviougly ffivo*ris0 S. 14, I^irn. Act, eadei on the day the 
to a diilicnlfcyt bacifase thoy may be read ordor of tho appallato Court was pro- 


as aug^-esting that when the order of re. 
turn is made, the law does nob oon- 
template that the plaintiff should wait 
for the return of the plaint anl that, on 
the other hand, a more proper course 
*for the plaintiff is to tile a fresh plaint. 
This difficulty does not appear to have 
been noticed in any of the decisions in 
which the case itself has been noticed, 
but the fact that, if the observations 
are literally aooapted as correct, au 
amount of hardship may be caused 
which the law never intended, seems to 
•have been fully appreciated. For, in 
the case of Molicndra Prosad ]8ingh v. 
Nanda Prosad Singh (2) where a plaint 
which was filed in a wrong Court on the 
last day of limitation, was sabsequentlp 
ordered to be returned for presentation 
to the proper Court, but was not actually 
returned till three days later and was 
filed in the proper Court the day follow- 
ing, it was held that the suit was not 
barred by limitation, the plaintiff being 
entitled to a deduction of the three days 
during which the plaint had not been 
returned In this case'the learned *Tudgas 
distinguished Abhoya Churn Chucker-^ 
butty's case (l) upon a reason which I 
confess I do not exactly appreciate, 
namely, that in that base a strong pre- 
sumption arose that the order for the 
return of the plaint, which was the 
iudgment of an appellate Court, was 
^'made known to the plaintiff on the 
date the judgment was signed," whereas 
in Mohendra Prosad Singh's case (9) 

**00 such presumption could be made as the 
order was probably passed in chambers and may 
have been promulgated later.'* 

The learned Judges preferred fo fol- 
low the decision in the case of Bishe^ 
ehar Singh v. Bam Daur Singh (3), in 
which it was held that in such oircum- 
fitance the proceeding did not terminate 
until the plaint was returned. In the 
case of Ki^ishna Variar v. Kunji Tara- 
wnar (4)^ vf^ich was the case of a dis- 
missal of an a*ppeal from an order re- 
tjirnin^ a plaint for presentation to the 
proper G^urt, the actual return of the 
plaint taking place some days later than 
the dismissal of the appeal, it was held, 
following Abhoya Churn Chuokerbutty's 
case CO, that the time contemplated by 
T^iisTsyMTcTss, 

* 3. (1887) AWN 802, 

4. (U93) 8 M L J 190 


nouncod. It seems to me that the ob- 
servations in'* Abhoya Churn CJiugkfr^ 
butty's case (1), to which reforeaoe hae 
been made above, ware made upon the 
state of the law as it then was. The 
case was decided in 1875. The power 
to return a plaint on the ground of 
want of juris liotion on the part of the 
Court in which it had been presented 
was contained in S. 33, Aot 7 of 
and thereafter in S. 3, Act 23 of 1361, 
by which the Code of 1859 was amend- 
ed, It was a limited power, which 
could be exercised in respect of suits 
for land or other immovable property; 
whereas the suit in Abhoya Churn 
Chmkerbutty's case (1) was a suit ou 
bond. The case therefore was one in 
*^which no return of the plaint was obli- 
gatory, and this circumstance accounts 
for the observations to which a reference 
has been made above. In S. 57 of the 
Code of 1882, also the exercise of the 
power was restricted to certain elassea 
of suits and also in certain specified 
oiroamstanoes. In Ss. 20 and 21 of the 
Code of 1832 there was a provision for 
stay of suits and return of plaints under 
certain specified conditions, and in a 
case coming within those provisions. 
Gurappa Chetti v. Pullayya Chetty (5) 
it was held, following Abhoya Churn 
Chuckerhutty s case (l), thajb the time bet- 
ween the date of the order staying the 
proceedings and the date of the return of 
the plaint cannot be deducted, and it 
was observed: 

Tho reason for not so inclucliDg thatintor- 
valis that under S. 21, Civil P. G., the plaiabiif 
is not chargeable with any court-fee when the 
suit is re-matituted under an order under 6. 20, 
Civil P. 0. • • • It is argued by i respon- 
dents' pleader that by S. 20, Civil P. 0., a right 
to as)( for a return oE the plaint is conferred on 
the pUintiCE. This is true, but the right so con- 
ferred is not icitonded to extend the period oE 
limitation, for by S. 21, Civil P. G., liberty is 
reserved to him to re-inst'itute the suit without 
producing the original plaiut or paying any aldi-^ 
tionaljoourt-fee. There is nothing, 1 think, un- 
reasonable in this. With reference to S. 57, Civil 
P. 0., the same View was taken by this Court in 
Krishna Variar v. Kunji Taravanar (4) and by 
the Oaloulta High Court in Abhoya Churn 
Ohuchsrbutty v. Gour Mohan Dutt (1)." 

Sections 20 aud 21 of the Code of 1882 
have been omitted in the Code of 1908. 
and S. 57 of the Court of 1882 has been 
re-enacted in th e Code of 1908 in per- 
67Ti893nr mlTsto; ^ 
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fectly uurcatricted terms. Under Hhe 
Code of 1862, it used to bo held that,* 
•even tho-U{^h a case might not come witfar- 
in>the*three clausoe of S. 57, the proper 
lyocedure was to return the plaint : see 
Ladhaji v. Uari (6). This was made 
clear in 1908 by making the words of 
O. 7, R. 10^ perfectly general. In such 
ciroamstances, it is not neoeesary, under 
the present Code, to feel pressed by the 
observations in Ahhoya Churn CJmcker- 
huUv*s case (l). The words of the rule 
are imperative, and there is a point in 
making an endorsement of the dates of 
presentation and return and in returning 
the plaint to be presented to the Court in 
which the suit should have been insti- 
tuted, because, unless the same plaint is 
refilcd, it would not be possible to find 
out so easily whether it was the same 
suit that was being refiled, a matter 
which is pertinent for the application of 

5, 14, Lim. Act. It is possible that, if 
the loss of the original plaint is sufiS- 
ciently explained, a fresh plaint, which 
is its duplicate, may be allowed to be 
hied ; but that is not the question we 
are considering here. The return of the 
plaint with an endorsement on it is a 
part of the Court’s duty, and until, at 
;all events, an endorsement is made and 
jthe plaint is ready for return, the pro- 
ceedings cannot be considered to be at 
an end. 

Ahhoya Churn Ghuckerhutty* s case (l) 
was distinguished in ^lira Mohidin Bow* 
iher v. Nallaperiimal Fillai (7) as having 
been a case in which there was negli- 
gence on the part of the plaintiff in not 
supplying for the return of the plaint as 
soon as ’ the appeal was decided. This 
last juentioned decision was followed in 
Seshagiri Bow v. Vajra Velayudam 
Fillai (8). Time, up to date of return 
of the plaint, was allowed to be deducted 
in Gopisetti Narainswami Naidu v. 
Venkatfisulivayudu (9) In Basmnappa 
V. Krishnadas (10) at p.445 (qf 46 Bovi ), 
Macleod, 0. J., (Fawoqtt, J., oonourring) 

' observed : 

"Clearly when a party is ordered to take back 
hie pUiiiC and present it in the proper Court the 
proceedings do not end until the party gate back 
bis plaint." 

The same learned Chief Justice also 

6, IlSaorislSra 679=1 Born 

7. {1913) SG'Mfld 131=19 I C 5S. 

8. {1912) 86 Mad 489=14 1 C 157. 

’9. (1911) 9 I 0 G49. 

10. AIE 1921 Bom 879=69 1 0 743=45 Bom 448, 


made sirnilar obBertejKonS (Shab, J.,con. 
curring) in a later can' : 

“In any circumstances party cannot alwaya 
got back his plaint on the same day as an order 
is made that the plaint has been Hied in the 
wrong Court ; and as long as the plain tilE baa 
exer'oised ordinary diligence in pursuing^ Jiia 
claim, there is no reason why the period up to 
the day when be gets hack his plaint should not 
be taken into account : Nagindas Kapurchand^ 
V. Manganldl Ih^nachand (ll)." 

In both the aforesaid oases, the ori- 
ginal Court hadmade the order far re- 
turn of the plaint, but the actual return 
did not take placq till, some days later. 
In the case of Maneklal Mansukhbhai v- 
Suryapur Mills Co., Ltd. (2) at pp. 490 
and 494 (of 62 BomX l»be plaintifts, after 
the order for return was made, allowed 
the plaint to remain in Court and de- 
layed in taking it back and, in the mean- 
time, was taking legal advice as to whe- 
ther they should prefer an appeal from 
the order returning the plaint. In that 
case, Marten, C. J., referring to the said 
two last mentioned decisions, observed t 

"Thoro was no question of the defeated party 
having been guilty of any delay. lie had coma 
to the Court and had endeavoured to obtain the 
the plaint, but the Court bad declined to give it 
up n.H it was wanted for being copied, and foe 
making cettain entries in the Court Register, 
Under those circumstances it was very naturally 
held by this Court that the party inqueRtion was 
entitled t6 rely on Bxpl. I to 8. 14, Lim. Act, 
and that within the meaning of that explanation 
the proceedings had not up to that time ended. 
On the other hand, I am not prepared to hold 
that in every suit the plaintiff, whose plaint has 
been directed to be returned to him, can allow 
the plaint to remain in Court and yot count all 
the subsequent period as being allowed to him 
under B. 14." . 

And Crump, J., reforriug to the said 
two decisions said: 

"It may be that there wcie certain ministerial 
acts left to bo petlormed after that order was 
made. That we do not know. All that wo do 
know is that those acts might have required some 
time, and if that time was necessary for the pur- 
poses of the Court then I should bo prepared to 
exclude that>|»ciod also following the decision of 
Sit Norman Macleod in Dasmmppa v. Kruhna^ 
das (10) and Bagindas Kaparchand v. Maijanlal 
Funachand (11). But I do not think that those 
decisions lay down as a broad proposition that 
any time that elapses between ihe^order diveting 
the return of the plaint, and the hctual with- 
drawal of the plaint from the Court^ should bo 
dxcluded. To hold anything of that kind woinld 
be to allow a party to delay indeflnitely and to 
take the advantage of his own delay." 

Iq Efamida Bibi v. Fatima Dili (13)| 
the plaintiff refuse d to ta ke ba ck the * 

n. AIR 1929 Bom 160=64 IC 160=46 Bom 911' 
12. AIR 1998 Bom 252=110 1 C 83=52 Bom 477- 
18. AIR 1918 All 160=45 1 0 991. • » 
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plainfc for three 'mpVtKia after the order date'f w^th the order for return which 
for its return was iMde and then applied the Court had marie while dismissing the 


in revision for setting aside that order 
and it was held that those three months 
oould not be excluded. In Haridas Ray 
V. •harat Chandra Dey (14) and Oanga 
Charan Das v. Akhil Chandra Shaha (lb) 
it has been held that an order made by 
a Court, which orders the return of a 
plaint, granting a specified time to the 
plaintiff to file the plaint in the proper 
Court is a nullity. This being the state 
of authorities on this subject, the correct 
view, in my judgment, to take of the 
matter is that the proceedings cannot be 
regarded as having ended until the 
Court, in whom the duty lies of conform- 
ing to the provisions of 0. 7, R. 10. Oivil 
P. G., is in a position to carry out the 
jorder of return of the plaint. Till that, 
point of time, no question can possibly 
arise as regards the plaintiff not being 
[entitled to exclusion of time under S. 14. 
When that point of time is reached, the 
[question whether the plaintiff would or 
would not be entitled to a further deduo. 
tioo of time thereafter would depend 
upon various factors. 

Ordinarily no further time would be 
excluded. But it is not inconceivable 
that in exceptional circumstances, oven 
subsequent to such point of time, the 
proceedings may have to be regarded as 
still continuing. And. in determining 
whether they should be so regarded or 
[not, the question of the plaintiff’s dili- 
jgence or otherwise may have to be con- 
sidered. But with such * exceptional 
circumstances we are not concerned in 
the present case. It is perfectly clear 
from the Deputy Bagistrar's endorse- 
ment, which bears date 13th Jane 1927, 
that the plaint was not ready to be re- 
turned before that date. Before that 
date, then, the proceedings can, in no 
conceivable view, be regarded as having 
ended. It is not possible to suggest that 
the delay between 26th May 19*27, on 
which dat^ the appeal wasdismiased and 
13th 'June*! 927, on which date the plaiot 
was actually returned, was due to any 
action or inaction on the part of the 
plaintiffs.* Indeed it must be assumed, 
on the other hand, that enough ciroum- 
stances must have been in existence 
which* stood in the way of the High 
Court office complying, at any earlier 

S. ("1918)1^ 0^ 7” 

15. (1916) 85 I 0 595. 


plaintiff’s appeal. 

It has boefi argued on behalf of tffe 
appellants that, while this may notf 
having regard to the provisions of O. 7. 
B. 10, Civil P. C., be an unreasonable 
view to take in oases in which the order 
for return is made by the original Court 
or by an appellate Court in the first in- 
stance, such a view should not be taken 
in oases of the present nature, in 
the appeal of the plaintiff, being dis- 
missed. the order for return made by the 
original Court is merely upheld and n6 
fresh order for return is called for. the 
provisions cont lined in 0. 7, B. 10, Oivil 
P. 0., having already been exhausted 
and there being no room for its further 
application. The answer to this argu- 
tnent however is that, in practice, as the 
Deputy Begistrar’a endorsement itself 
shows, the provisions of 0. 7. B. 10, 
Civil P. C.. are applied even to cases of 
the present nature. And even if such a 
precedure be unnecessary, that cannot 
deprive the plaintiff of the bonefit of 
the exclusion provided for in S. 14, 
Lim. Act. The test, as I have already 
said, is whether the Court is ready 
to part with the plaint; if not, the pro- 
ceediuga cannot possibly be regarded as 
ended. In the above view of the matter, 
it is not necessary for us to consider the 
third branch of the appellants’ argu- 
ments on the question of * exclusion of 
time under S. 14. We think the learned 
Judge should have allowed the defen- 
dants’ prayer for time to produce such 
evidence as they wanted in order to 
rebut the evidence of the advocate, 
whom the plaintiffs examined allmf a 
sudden. And if we had to rest our deci- 
sion on the evidence of that witness we 
would have found it necessary to give 
defendants such an opportunity now. 
even though we ourselves can sea nothing 
wrong or unreasonable in what the wit- 
ness has said. But on the view we have 
already expressed, and quite indepen- 
dently of the evidence of the witness, 
we hold that time could not possibly run 
against the plaintiffs before 13th June 
1927 on which date the endorsement of 
the Deputy Begistrar was made. This 
was sufficient to save the suit* from the 
bar of limitation. 

As regards the second ground, namely, 
on the question of defendant 2*8 concern 
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-with the firm, we consider the gvidinoe A. I. R. 193%6al<iutta 919 

» -to he overwhelming. The entries in the Mitter and MaC. Ghose, .TJ, 

credit bill book (Ex. l/l) and Gopendraprasad ^hukul^ Skud others'^ 
leager book (Ex. EJ, it is true, stand In Appellants, 
the name of defendant 3: but we think » * i 


they have been sufSoiently explainedi 
and that upon the evidence which the 
plaintiffs Jiave adduced, it is quite clear 
that defendant 2, far from nob having 
any concern with the business, was doing 
•everything in connexion with it and was 
at*His head. P. Ws. 3 and 4 have given 
very clear and detailed evidence as re- 
gards the complicity of defendant 2 in 
the transactions which form the subject- 
rnattor of this suit. P. W. 2 has proved 
that the defendants lived jointly in pre- 
mises No. 25/1, Tarak Ohatterji Lane, 
laud that the arhat at Belgachia belongs 
jointly to all of them. The documentary 
evidence, scanty though it is, lends sup- 
port to this conclusion. The evidence 
which defendants 2 and 3 themselves 
have given is very unconvincing. The 
account hooks of the business, which 
would have been the best evidence on 
the point, have been withheld, the ex- 
planation offered for thoir non-produc- 
tion not being worthy of acceptance. 
The alleged working partner of defendant 
3, who is alleged to be the sole owner of 
the business has not been called. The 
■story of the business having been started 
by defendant 3 alone with his own pri- 
vate funds, which it is alleged he had 
got from hi*; father’s life insurance 
money, is a story which is not corro- 
borated by any reliable evidence. The 
signboard which is said to have borne 
the name of defendant 3 alone as its sole 
proprietor is not forthcoming. We think 
we-should agree in the conclusion of the 
learned Judge that the business is the 
joint family business of all the three 
defendants and that all of them are 
liable for the plaintiffs’ dues. The re- 
sult is that, in our judgment, the appeal 
fails. It is, acco'rdingly, dismissed with 
eosts — hearing.fee being assessed at five 
^old mohurs. 

Guka, J . — I agree. 

K.s. Appeal dismissed. 


Samki shore Shaha — Respondent. 

Appeals Nos. 288 to 290 of 1932, De- 
oided on 28th April 1933. 

(a) Bengal Tenancy Act (8 of 1885), 
S. 148 (o) — Execution of decree for rent by 
attigneedoee not He unless landlord's in- 
terest fit vested in assignee. 

i No Ooutt shall entertain an anplioation for 
execution of a decree for rent* at the inshanoe of 
the aisigneo of such decree, where the decree is 
obtained by all landlords or by a cosharor land- 
lord, Unless the landlord'e interest is vested in 
the assignee. The policy of the law seems to be 
that it would not encourage the sale of a decree 
for auears of rent apart from the landlords* in* 
tereIR Case law discussei. [P 921 0 922 G 2] 

(b) Interpretation of Statutes — Plain and 
grammatical meaning should be given effect 
to. 

Statutes should be construed by giving efloct to 
their plain and grammatical meaning. 

LP 922 C 1] 

(c) CivilP. C. (1908), O. 21,R. 16-AppH- 
cation by assignee for substitution in plate 
of decree-holder ~ Judgment-debtor not ob- 
jecting to such application is not debarred 
from questioning assignee’s right to execute 
decree by reason of bar imposed by Uw. 

Tbo omission of the judg moat-debtor to oppose 
substitution of the assignee in plsco of the origi- 
nal decree-holder docs not debar him from ques- 
tioning the right of the assigneo to proceed to 
execution by reason of any bar Imposed by law : 
B Cnl 61, Ref. [P 022 G 2] 

(d) Interpretation of Statutes — Duty of 
Courts. 

Courts have to administer law as they find it. 

LP922G2] 

IMsknakamal Maitra — for Appel- 
lants. 

Beereshwar Bagchi — for Respondent. 

Milter^ /. — -These three appeals arise 
from orders made in the course of execu- 
tion of three decrees tor rent. The judg- 
ment-debtors, who have boou unsuccess- 
ful in the Courts below, are the appel- 
lants in each of three appeals, and their 
objections depend on similar state of 
facts. It appears that Shroe Shree Ram- 
ohandra Deb Thakur, represented by the 
ehebait Raja Bhapendranarayan Singba 
Bahadur, obtained three doci;^e9 fdr rent 
in respect of a patni ‘tenure, standing in 
the name of NLihanohaod Hay,* for th/ee^ 
different periods respectively. The de- 
crees were assigned over to the respon- 
dent Ramkiahore* Shaha, for ooosidera- 
tioD, by three different deeds .of sale 
respectively. The main objection taken 
by the judgment-debtors in all three 
casee, is that S. 148 (o). Ban. Ten. Ai&t 
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iS a bar to the dxe^yon o( the decrees. 
Tlio objection haa been overruled by 
both tho Coui'iid br^ow. Hence the pre- 
sonli appeals. Thera wore minor ob- 
jections to blie execution, which will be 
uottuad later. 

The contention of the judgment-de- 
•btqrs in each of throe cases is that 
S. 14.S .(o) is a bar to execution of a 
decree for rent, whether the decree, 
which has boon assigned has been ob- 
tained by a sole landlord or by a frac- 
tiouai landlord and, in such circum- 
stances, these decrees are incapable of 
execution. In reply, the respondent 
takes up two positions. In the Grst 
place, ho contends that the cases, which 
have held that where a decree obt^^ed 
by a sole landlord is assigned over to a 
third party in whom the landlord's 
interest has not vested cannot be exe- 
cuted ovcn« as a money decree, are not 
uniform and, in view of the conflict, an 
appeal has been made to us that we 
must refer the matter to a Full Bench. 
Secondly, it is said that, assuming that 
the proponderanos of authority is in 
favour of the appellants' contention so 
far as decrees for rent in the true sense 
of the tovm are concerned, the decree 
obtained by a cosharer landlord for his 
share of the rent in a suit not framed 
under S. 148-A, Ben. Ten. Act, can- 
not be regarded as a rent decree, but 
must be treated as a money decree, 
and to the execution of such a decree, 
S. 14B (o) cannot apply, as it is out- 
side the purview of the Bengal Ten. 
ancy Act, and Mr. Bagchi, who ap- 
peared for the respondent, has put for- 
ward tiie somewhat bold contention 
that the decisions which take the con- 
trary view, to one of which I was a 
party, are wrong and require re-eximina- 
tioD. It becomes necessary, therefore, 
to examine the language of the statute 
and the interpretation put on the same 
by the judicial decisions. S, 148 (a) of 
the Act, wl^ich is in the same terms 
substantially as S. 148 (b) of the 
Act as it 8*taod before its amendment by 
I Bejngal A'ct 4 of 1928, runs as follows: 

*'118 (a). KotwithstAnding anything contained 
in R. 16, 0. 21 in Sch. 1, Civil P. C., 1908, 
an application for tho execution of a decree for 
arrears obtained by a landlord shall not be made 
by an assignee of the decree unless the landlord’s 
interest in the land has become and is vested in 
him.” 

•Now, looking to the plain language 
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of statute, it would appear that the 
Court snail not entertain an applica- 
tion for execution of a decree for arrears 
obtained by sk*landlord at the instanlBe 
of an assignee of such decree unless the 
landlord's interest is also vested in him. 
The words ‘ a landlord” also leave no 
doubt that the decree for rent might 
have been obtained by a co-sharer land- 
lord, for a co-sharer landlord is also a 
landlord. It would be doing violence 
to the language of the clause to 
that the clausa suggests that it should 
be restricted to the case of a co sharer 
landlord, when be brings a suit for rent 
framed as under S. 148-A. That would 
be reading into the clausa words which do 
not exist there. It is then argued, how- 
ever, that S. J 48 opens by enacting that: 

• “The following rules shall apply to suits for 
the recovery of rent.” 

and it is said that the docroc obtained 
by a co-sharer landlord cannot have 
the effect of rent decree, but has the 
effect of a money decree, but that duea 
not solve the difficulty, for, unless a 
suit brought by a co-sharer landlord 
for his share is not a suit for rent, 
S. 148 (o) will have application. For 
this extreme contention that a suih 
brought by a co- sharer landlord for hia 
share of the rent is not suit for rent 
within the meaning of tho Bengal Ten- 
ancy x\ct, reliance has been placed on- 
tho case oitod by the respondent after 
the close of the argument:* Kesko Fra-^ 
sad Singh v. Raindeni Singh (l). This- 
case no doubt shows that such a suit is 
not a suit for rent and the decree is 
not a decree for rent and I /ind a recent 
case of this Court, not cited at the bar„ 
which seejns to follow the Patua case l^oe 
the observation of €hreaves, J., in which 
Mukerji, J., ooneurred, Sivdas Dutt v. 
Birendra Krishna Dutt (2)] and to have- 
laid down broadly that a suit brought 
by a co-sharer landlord for his share of 
the rent and not framed as under 

8. 148.A is outside the purview of the 
Bengal Tenancy Act. There is a conflict 
of authorities on this point oven in this 
Court, hut it seems to me that tlie bet- 
ter opiniou'is that indicated byMooker- 
jee and Vincent, JJ., in the • case of 
Thakamani Dasi v. Mohendra Nath Dey 
(8). The learned Judges point •out t]«t 

1. A I R 1923 Pat 397=74 1 0 4S1=2 Pat 188. 

9. A I R 1926 CrI 783=88 I 0 664. 

8. (1909) 8 1 0 889. 
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‘ a decree in a suit for rent by a cc^sharer 
‘^landlord for his share of the rent is a 
deoree^mado under the Act, because it 
is Shade in a suit tried in aooordance with 
tkelproced are prescribed in Ch. 13 of the 
Act. The test to be applied is whether it 
terminates a suit tried in aooordance 
with the Apt, and not whether it Is 
capable of execution under Ch.' 14 of 
the Act. The learned Judges notice that 
a different view was taken in Eedarnath 
BdTn^rjee v. Ardhci Ghunder Boy (4) by 
Maclean, G. J., and Banorjee, J., but 
they point out that this case really 
tfiuk view opposed to all the previous 
decisions. It is necessary to reproduce 
the reasons of the decision in Thakamani 
Dasi's caso (3), as I entirely agree with 
them. The learned Judges say, after 
adverting to the true test for determin- 
ing whether a suit for rent is a suit 
under the Act: 

*‘iSiifficionfc importance was not attached to this 
distinction in the case of Kedarnatk Banerjee 
y,Ardha Ghunder Boy (4), in which it was 
assumed that a suit for rent by the entire body 
of landlords is, by virtue of 8. 16R, instituted 
under the Act, whereas a suit by aco^harei land- 
lord for his share of the rent is instituted under 
iho general law. This distinction however can 
no longer be niaintiinod in view of the decision 
of the Judicial Oommittec in Pramadanath Boy 
V. Hamani Ktinta Boy (6) * * * * Both classes 
of suits arc cominenccd undoi the general law, 
and they are both tried under the judicial proce- 
dure described in Chap. 13 of the Act. When 
wo reach the stage of the onforcomont of the 
decrees made in both classes of suits, we find 
however that Chap. 14 dcriucs certain special 
consequence-? which follow from the execution of 
ii decree for the entire rent, and also prescribed 
the mode ol execution of sucli a decree. From 
this point of view, a decree obtained by a co- 
sharer landlord for his .share of the rent would 
be appropri.ilely described as a decree made 
under the Act, and thi^ was iinque.stioiiab]y the 
view which wai generally accepted before deci- 
sion in Kcdcirnath Bancrjce v. Ardha Ghunder 
Boy (4).'’ 

This deoision was apparently not fol- 
lowed in the case of K,B. DuU v. Gostha 
Behanj Bliuiya (6) and it was held that 
a deci'oe obtained by a cosharor landlord 
«f-or his share of the rent was not governed 
by Art. 6, Sch. 3 of the Aot, for it was a 
suit not under this Act. But K.B.Dutt*$ 
case (0) has not been followed in subse- 
quent cases: see Mrityunjoy Bhattacharjee 
v. Bliola Nath DuU (7) where Mookerjee 
and Beaoheroft, JJ., refused to follow ; 

4. (1901) 29 Cal 61=5 OWN 763. 

5. (190^) 35 Cal 331=36 I A 73 [P C). 

6. (1919) 17 I 0 207, 

7. (1913) 20 1 G 683. 
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K- B. Dutt’s cases («/ See also the deoiw 
sion in Keshablal v. Basik^ 

Chandra Manna (8). It seams to me* 
that there is much good sense in. the» 
reasoning of Mookerjee, J., in Thhka^- 
manVs case (3) and I am of opinion Inkt. 
view should be accepted. Considering* 
therefore all the material parts of S. 118,.* 
it appears, on the plain and literal mean>, 
ing of the statule, that no Court shallj. 
entertain an application for execution oii 
a decree for rent at the instance of the| 
assignee of such decree, where the decree) 
is obtained by all landlords or by a co-! 
sharer landlord, unless the landlord’s! 
interest is vested in the assignee. Itj 
may lead to the undesirable result oP 
makitig a decree for rent inalienable 
except where the landlord’s interest in 
the tenancy is also assigned, but, as has 
been pointed out in the case of Manu-. 
rattan Nath Das v. Ilari Nath Das (9), 
that the more liberal construction of the 
section has the two-fold disadvantage 
that it renders necessary a straining 
the language of the clause and the adop- 
tion of a narrow and lestrioted view of 
the scope of the entire section itself. 

On the larger quoction with regard to 
the bar of execution of rent decrees iu' 
the stricter sense, there is the decision of 
Biohardson and Walnr:ioy, JJ., in tiio 
case of Sudhanya Kumar Podclar v. 
GouranQa Chandra (10), and, sd ae 
cosharer landlords are concerned, thera 
is the obiter of Mookerjee, if., in Manu- 
rattan s case (9) and there are two 
recent decisions of this Court to one of 
which I was a pi ty. In the case of 
Bijanhala Dutt v. Mathuranath Sikdar 
(11) my learned brother Mukerji, J., 
took the view that the bar of S. 148 (o) 
applied to assignees of decrees for rent 
obtaioal by cosharor landlords and I 
ooncurred in this view, lii a later case, 
Sir George Bankin, C.J., and Petirton, J., 
adopted the sime view. See the case of 
Bahimuddi Lupti v. Jegendra Kimar 
Simgha (12). In view of these decisions, 

I am not prepared to rocoijsifler, the* de- 
cisions or to refer the matter to the ' 
Full Bench. 

Mr. Bagchi for the respondent has 
analysed the conflict of view with moti- 

8. M. A. No. 562 of i9l2 decided on 26th Janu- 
ary 1914 by Fletchor aud Gbatterjea, JJ . 

9. (190i) 1 C Ij J 500, 

10. (19173 41 1 C 542. 

11. AIR 1931 Cal 486=68 Cal 708=131 I C 701* 

12. (1931) 64 G £i J 596. 
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culouB care and heMints out that the 
posilioD is .this ;(in Ilarinath Das v. 
Dengunalh dhaudhuri (13), Nagendra 
Nath Bose .v. Bhuban Mohan (14) and 
KarUna Moyi Bancrjeev^Surendra Nath 
Mtlokerjee (15), the view has been main- 
tained that the assignee of a rent decree, 
"in .whom the landlord's interest has not 
vested, can execute it as a money decree 
onder the Civil Procedure Code. It is also 
pointed ouc that the question was referred 
to a Full Bench, which proved abortive: 
see the case of Uttam Chandra v. Baj 
Krishna Dalai (16) and that the Judges 
in the Ge,se8o(ManmothaNatkv, Bakkal 
Chandra (17) and Bajani Kanta Ohosh 
V. Ba7na Nath Boy (18) were for refer, 
ring the matter to a Full Bench. He 
summarises this conflict by saying that 
eight Judges are in favour of his con- 
tention, six for referring the matter to a 
Full Bench and six Judges are against 
him. All this conflict of view was be- 
fore the legislature when important 
changes were effected in the Bengal Ten. 
ancy Act by the legislation of 1928. The 
legislature however did not make any 
change in the language of Cl. 148 (o) 
and, in such circumstances, the plain 
meaning of the statute must be adhered 
to and the judicial decisions which fol- 
low the golden rule of construing statutes 
|by giving elTect to thoir plain and gram- 
matical meaning should be followed. We 
do not therefore feel pressed to refer the 
matter to a Full Bench. 

We are therefore of opinion that the 
Courts below were wrong and their deci- 
sions must be set aside and the execu- 
tion applications to which these three 
appeals relate must bo dismissed. It 
remains Co notice a minor objection 
raised for the respondent in two of the 
appeals. It is argued that when the as- 
signee wanted to be substituted in place 
of the original decree-holder and applied 
under 0. 21, R. 16, Civil P.O. and when 
the order allowing substitutTiou was 
made it is no longer open to the jndg- 
ment-dehtdir to question the right of the 

' assignee to proceed to execution by 
reason of any bar imposed by law, and 
this argum ent i s base d on the principle 

13. Second Appeal No. 3143 of 1899 decided on 
2dth May 1900 by Ameer Ali and Brett, JJ. 

14. (lp01)6 0Wjy91. 

16. (1898) 23 Cal 176. 

16. (l91d)28GLJ31n. 

«17. (1909) SIC 324. 
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analogous to res judicata and ' reliance 
is placed on the decision of the Privy ^ 
Council in the case of Mungul Pershad 
Dichit V. Orija Kant Lahiri (19]f. l^he 
judgment-debtors did not appear whan 
they were called on to show cause why 
the assignee should not be brought on 
the record and they submitted to the 
position that the assignee could be sub- 
stituted in place of the original decree, 
bolder. That does not mean that they 
were concluded from agitating the qifos-' 
tion whether the assignee could execute 
the decree as the landlord’s interest had 
not vested in him. 

The qnestion as to whether S. 148 (o) 
was a bar to execution had not been 
raised at any stage before the present 
application for execution and could not 
have been decided even by implication 
before. The question really arises after' 
the assignee is brought on the record. 
The validity of the assigument is one 
question and after the validity had been 
determined whether the assignee could 
proceed to execute when the landlord’s 
interest had not vested in him by reason 
of S. I4S (o) is another and a different 
question. This latter question can only 
be determined after the validity of the 
assignment had been decided and the 
assignee is brought on the record and 
at no previous stage. It is clear there. i 
fore, the rule analogous to res judicataj 
does not apply and consequently the 
judgment-debtor is not precluded from 
raising the objection to execution of the 
decree. The result is that all the three- 
appeals are allowed and the execution 
applications are dismissed. Parties will 
bear their own costs tliroughout. The 
result however is regrettable, for the de- 
cree-holder is deprived of his just dues 
hut for the bar imposed by law, but we 
have to administer the law as wo find 
it. The policy of the law seems to be 
that it would not encourage the sale of 
a decree for arrears of rent apart from 
the landlord’s interest. •• 

M% 0. Ghose, J. — I agree. 

K.S, Appeal allowe d. 

19. Ti981) 8' Car51=8 I A 123=4 'Sar'218 (P C). 
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Jack and Nag. JJ. 

Sriiayanath Appellant. 

V. 

^ Prabodhchandra Khan — Heepondenb. 

Second Appeal No. 1521 of 1930, Deci- 
ded on 28t;h April 1933, from decree of 
Second Sub- Judge. Howrah, D/- 28th 
April 1930. 

(a) Civil P. C. (1908), S. ll->Question 
directly and subitantially in iiiue between 
aaim^parties in prior suit — Decision operate* 
«s res judicata in subsequent suit. 

Where the time at which the plaintiif was dis- 
possessed was a matter directly and substantially 
in issue in connexion with the question of limi- 
tation, and th)t was also a question directly 
and substantially in issue in a case under S. 9. 
Specific Belief Act. between the same parties, Hti- 
^atiii.q under the same title, in a Court compo* 
•tent to try the subsequent suit and a question, 
■which was finally decided by that Court: 

Held: that tho decision ill S. 9 case was res 
judicata on this issue: AIR 1*J28 Cal Bel 

; AlRvm Cal 10H3 and 29 Gal 707 (P C). 
Re/. [P 923 0 21 

(bj Bengal Tenancy Act (8 of 1885), Scb. 3, 
Art, 3 — Applicability. 

To make Sch. 3, Art. 3 applicable, it must be 
shown that the landlord had a hand in the dis- 
posi?oR3ion. [t» 924 G 11 

Itupendraknmar Mltra mid Ksliiie- 
endrakiiviar Mitra — for Appellants. 

JogeshchanJra Bay, Heramlaohandra 
Gulia, Narendranatk Banerji and iB'ray- 
molian Majamdar — for Respondent. 

Jack, J , — In this suit, the plaintiif 
wants a declaration of his title to and 
recovery of possession of land, which ho 
claims to holcf under defendants 3 and 
others. i£o had a lease from them, of 
which the time expired in 1322, after 
which he claims to have held over until 
ho was dispossessed hy the defendants on 
22iid Ghaitra 132S. The defence is that 
plaintiif gave up the land at the end of 
1322, when his lease expired, after 
which the land was in kbas possession 
of defendants 3 and others until de- 
fendants 1 and 2 took a lease from them 
on 25th Ghaitra 1323, and have been in 
possession since that time. The plain- 
•^ilf brought a suit under B. 9, Specific 
.Relief Act, in 1829. In that suit it was 
found that he had not been in possession 
of the suit land within six months of 
the institution of the suit, which was, 
accordingly, dismissed. 

In this appeal it is urged, first, that 
this suit is barred under the provisions 
of Art. 3, Boh. 3, Ben. Ten. Act, having 
been brought more than two years from 
the date of dispossession by defendants 
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1 and 2, which was^ collusion with the 
landlord-defendant S.^arrdr seoond, that j 
the p^int of time, at which the plaintiff I 
was dispossessed being a necessary issue \ 
in this suit with regard to the questjon 
of limitation, the decision of that issue* 
in the suit under B. 9, Specific Relief 
Act, is rea judicata between the parties. ' 
In support of the latter proposition the 
appellants rely on tho ease of Raj Oopal 
Bhattacharji v. Sarat Kumari Debi, 
A. I, B. 1928 CaL 758, whioh appears to 
be very much on all fours with the pre- 
sent GBSO. The judgment of that S. 9 
case has been exhibited. It is admis- 
sible in evidence under S. 40, Evidence 
Act, and shows that on the issue, as to 
whether the suit was within time, it was 
found on evidence that the plaintiff was 
not in possession within six months of 
the suit. In the present suit, the time! 
at which the plaintiff was dispossessed 
is a matter directly and substantially 
in issue in connexion with the question 
of limitation, and that was also a ques- 
tion directly and substantially in issue 
in the S. 9 ease between the same par- 
ties, litigating under the same title, in 
a Court competent to try the subsequent 
suit and a question, which was finally 
decided by that Court. Tho appellants 
therefore appear to be right in their 
contention that the decision in the S. 9 
ease was res judicata on this issue. For 
the respondents reliance is placed on 
the casSo of Ghhadnh Karikar v. Sayad 
All Kaviraj (1) at p. 081 {of 85 I C) in 
which the learned Judge stated as fol- 
lows: 

“HdiVins regard to the summary character of 
the proccedltigQ (under 8. 9, Spedfic Belief Act) 
and the fact that in the very section itself it i.? 
stated that nothing stated therein should bar 
any person from suing to establish his title and 
recover possession, oven if he fails to recover pos- 
session in the said proceedings, it is evident that 
the legislature did not intend to give the pro- 
ceedings the character of finality which is essen- 
tial to inve.{t tbn deoision with a character wbii-.h 
will make it operative as res judicata.'* 

Thus tho learned Judge bases his de- 
cision on two grounds, finst,* t’Ue s'tate-^ 
inent in S. 9, Specific Relief Act, that 
nothing stated therein should^. bar a»y 
person from suing to establish his title 
and to recover possession, and, second, 
that proceedings under S. 9 have not 
the character of finality necessary to 
operate as res judicata. As to the first 
ground, it is nob sought to ba r the pt;e .r 

irAlR 1925 bal 10i6=aS5 I oV79r 
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' sent Buib through aii^hing stated in S. 9, sloc^that tho landlord must physically^ 
^ Specitic llelief«A/:£]fit is Bought to bar take pa^rt in tho dispossession on tb» , 
fit on the grounds of res judicata: as to spot, and that that is why he came to 
/the second ground the answer is given no definite finding as to whether the* 

^ by t!je learned Judge himself in an earlier dispossession was as alleged by the plain|> 
pqrilioti of his judgment, lie rcfeis to tiff, in collusion with the landlord. The 
the observations of the Judicial Com- learned advocate therefore maintains 
•mittee in the case of Gokiil Mannar v. that this case should bo remanded to- 


Pudviann7ul Singh (2) in reference to 
the case of lJuchess of Kingston (3), 
where they say: 

"The c!>tciice of a Codo is to bo exhauHtivo on 
ILe tiiult^rs in respect of which declares tho 
law, :md it is not the piovincc of a Judge to 
disregard or go outside the letter of the enact* 
mont according to it:: true construction, ” 
and goes on to say: 

“As tho contention in tVe present ca?e is gub- 
Htantiallv to ilio cITcct that an i^suo should not 
ho iQtrjcd inasniucli it was directly cand sub- 
Htantialiy tried in a. former suit between the 
Fnnic piirLie.s, the question has to bo determined 
upon the provisions of S. 11, Civil P. G., and it 
is not open to rely on tho principle of finality 
which forms the basis of tho general law of res 
judicata apart from those provisions and this 
principle has been rocogni>cd by the Judicial 
Committee in a series of case.-:.” 


the appellate Court for a decision on. 
that point. However, we have consi- 
dered the evidence of tho plaintiff, who> 
merely sa> a he was dispossessed wkh 
the help of the lathials of defendant 2, 
and the finding of the trial Court that- 
the actual dispossession was by Sudar* 
sban, defendant 2; we have also taken 
into cunsideratioti the fact that the de- 
fendants themsolvcB maintain that them 
was no dispossession by the landlord but 
a surrender of tho holding by the plain- 
tiff. In these circumstances, there be- 
ing no evidence that the landlord took 
part in the dispossession, wo should not 
bo justified in remanding tho case. We 
find that Art. 3, tlch. 3, Ben. Ten. Act, 


Now. whatever tho character of the 
procot dings under S. 9, Specific Belief 
Act, they constituted a suit and the date 
up to which the plaintiff was in posses- 
sion, v/as a necessary issue in that suit. 
It was found irj evidence that he was 
not in possession within six months of 
that suit, or in other words he was not 
in possession on 19th November 1921, 
the suit having been instituted on 19th 
April 1922. He thus lost possession 
more than two years before the present 
suit which was instituted on 28th Nov- 
ember 1923. This decision is res judi- 
cata on the issue in the present suit as 
to whether the suit is barred by special 
limitation under Art. 3, Scb. 3, Ben. 
Ten. Act, if that article is’^'applicable to 
the present case. Tho next question we 
have to consider is whether, in tho cir- 
cumstances of tho present case, that 
.irticle is applicable. To make it uppli- 
{cable, it must be shown that the' land- 
lord had a hand in tho dispossession. In 
the present fjasc, although tho plaintiff 
'{pleaded that defendants 1 and 2 dls- 
PQBsessoU him in collusion with the land- 
lord, tbe'finding of the appellate Court 
is that the real dispossession v/as by de- 
fendants 1 and 2. It is suggested that 
learned Sub-Judge was under the impres- 

2. (1902) 20 Cal 707=29 I A 19C=8 Bar 823 
* . /P C). 

^S. (1776) 2 Stn L C 18 Ed 614, 


has no application and therefore tho suit 
is not barred by limitation. This ap- 
peal is accordingly dismissed with costs* 

Nag^ /. — 1 agree. 

IC.S. Ai^peal disviisfu'd, 
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Lort-Williams, J. 

Maurice Saleh Manasseli^ In the. 
goods of. 

Petition Podded on 8th. March 1933. 

Court-fees Act (7 of 1870), Sch. 1, Art. II 
*— Property subject to general power of ap- 
pointment — Probate duty is not payable' 
on it. 

Property, over v.h'ch a person has general. 
poMcr of appointment, Is not his “propcity” 
within the meaning oE Art. 11 sTidsuch property 
is not Imble to probate duty fcs such property 
does not belong to tho deceased's estate: *25 Mad 
616, IHs^ from\ Case law discussed. [P 925 C 2] 

Westmacott and — for Applicant. 

Isaacs and Pugh — for Opposite Parties. 

Orrfer.-'This is a petition by Collector 
of Stamp Hevenue of Calcutta, sskiu^ 
that an enquiry be held into tho trua^^ 
value of the property of Maurice Saleb 
Manasseh, deceased. By an indenturo 
made in 1SG9, the premises No. 55, Fro© 
School Street, were conveyed upon trust, 
inter alia, for Esther Saleh Manasseh 
for life, and, thereafter, for such of her 
children as she should appoint. In 1896 
she executed a deed appointing the in- 
come thereof to her son Maurice for life^ 
and thereafter for such persons as. he 
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should appoint;. By her will, rpadi^ la 
« 1909, she demised piomisos No. 7/1, 
Marquis Street upon trust for Maurice 
fo!^ lite, and thereafter for suoh parsons 
as he should appoint. By a deed, made 
in 1917, promises No. 2/1, Iliissel Street, 
were conveyed upon trust, inter alia, for 
Esther for life, and after the expiration 
of five years from her death, as to.ona- 
tiixth for Maurice for life, and thereafter 
for such persons as ho should appoint. 
‘ Effthor died in 1924. By his will, made 
in 1929, Maurice demised all these pro- 
perties upon trust, inter alia, to pay the 
thcome to his daiif^hter for life. Maurice 
died in 19 iO, and his will was proved. 
But those properties wore not included 
in the airidavit of assets filed hy the 
■executor. 

The questions to be decidod are, whe- 
ther these proportios belon^^Qd toMaurioo 
at the time of his death, and are proper- 
tics bolongiuQ to his estate and liable 
to probata duty. It ij undisputed that 
all the properties wore at all material 
times hold in trust, and tiiat Maurice 
had only a lifo interest witli a i^enoinl 
power of appointment, and ifc is aasuiiiod, 
ior the purpose of the present issue, 
that he validly exerciaod this power by 
his will. It is assumed also that the 
rule ajaiiist perpetuities does not apply. 
The issues raised turn upon the meaning 
and erfeot of the Oourt-foes Act of 1870. 
Sch. 1, Art. 11, deals with probate, and 
directs the fees to be charged upon ‘‘the 
amount or value of the property in res- 
pect of which the grant of probate is 
made.” By an amending Act, passed in 
1899, Sch. 3 was added. This provides 
a “form of valuation" to be filed by the 
exodutor of 

all tho property .and crehCs of which the do- 
coii^cd died posftesRe.j, or was ontitloi to at the 
•timo of hi^3 death, an 1 which have come or are 
■likely to come to hand." 

Anuexure A sets out a number of heads 
of property of the deceased, movable 
,.and immovable, the last one being "other 
property not ooraprisod under the fore- 
going heads." None of the heads deals 
apeoifically with property over which 
the deceased had only a power of ap- 
poinbmeujb. Annexure B, Schedule of 
debts, etc., deals with items which the 
executor is allowed to deduct, and in- 
•oludes "property held in trust, not bene* 
hoially or "with general power to confer 
a beneficial interest," and "other pro- 


perty not subject t^l^^duty." Tlio mean- 
ing of the word ‘‘pro(^ert^"x\^no6 deSned#/ 
either in the Court-fees Act off the Gene-.[ 
ral Clauses Act. S. 91, Suaceseion Act,*^^ 
provides that : . 1 

" Unless a contrary intention .ippoar.*; by' "(ho 
will, a bequost of the' estate of Iho testator shall 
bo conrUrued to inciudn .any property which ha. 
may have power to .appoint by wUi t- any object 
he may think proper, and shall opcr.itc as an 
oxecutioB of such powor; and a bctiuch;, of pro- 
perty described in a general manner shall 
construed to include aiiy property to which such 
de.-^cription may extend, which ho may have 
power to appoint by will to any object ho may 
think proper, and shall oporalo as an execution 
of fiuen power." 

I have no doubt that property, over 
which a person has a genera 1 power ofj 
appointment, nut property within the| 
ordinary noeanitig of that word in law. 
As stated by Fry, Ij. J., in Ex parU 
Gilchrist, In re Armstrong (l) : 

"No two ideas can well be more distinct the one 
from the <otboc than tho:SO of 'property* and 

'power* A ‘power' lis aii individual per- 

Bonal capacity of tho douce of the op.ver to do 
someLhing. That it may result in property be- 
coming- vested in him Is immaterial; tho general 
nature of the power does not make it property. 
The powor of a person to appoint an oBtato to 
himself is, in my judgment, no more his ‘pro- 
perty* than the power to write a book or to sing 
a song. The oxoreiso of any one of tho-^o three 
powers may result in property, hut in no sense 
which the law reoogniso.s are they ‘propjrty."’ 

Therefore the real qiifsbiun is, whetherj 
it is property within the meining of the 
Court-fco3 Act, that is to say, property 
"in respect of which the grant of probate 
is made." In Platt v. Houth (2) it was 
decidod that it w^s not property within 
the moaning of 3. 38 of 55 Geo. 3, c. 184, 
namely, 

"the estate and effect? of the deceased, for or in 
respect of which tho prob.ato is to be granted.'* 

And Lord Abingcr, 0. B., gave very 
cogent reasons why this was so, ab 
pages 790.93 of this report. This deci- 
sioQ was afllumed on appeal, rep:)rtel as 
Drake v. The AttorneyMoieral (3). The 
material words of this section are almost 
exactly similar to those in Art. 11, 
Sob. 1, Court.fees Act. Probably in eon- 
sequence of these decisions, ,^tl)a low. in 
England was altered by statiftd' in S. 4, 
S&amp Act of 1860, and in S. 2, >Finance 
Act, 1891, and all such prof^rty was 
made iiabiu to duty. In India, no similar 
provision has bean made, as was pointed 

1. (1880)17 Q }fD 621=55 L J Q B 578=66 

L T 638. 

2. (1310) C M L W 756=10 L J £x 105=3 Beav 

257=10 L J Oh 131. 

3. (1813) 10 Cl & Fin 257. 
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out by Sir Bicbaril ptbuch iu In the Goods 
. of Julia Iu this case, as also 

) in In tht goods of Olivia Houenden 
/George (5) tbe learood Chief Justice fol- 
' lovfed the decision in Platt v. Bouth (2). 
But in In re Lakshmimrayana Ammal (G), 
Sir Arnold White, J., refused to follow 
"the decision in Georges case (S); but 
Oram's case (4) was nob brought to his 
notice, and his decision was based ob- 
viously on some confusion of thought, 
and an incorrect reference, and is other- 
wise unsatisfactory. It is true that the 
learned Chief Justice eventually decided 
the case on the shor/b ground that, in his 


whiih have como, or arc likoly to come, to 

hands.'v^ ^ 

The latter part of the sentence there * 
fore does not acjd anything to the iorr^er^! 
but, on the contrary, rather limits it, - 
The only ovidonce of any intention ODr 
the part of the legislature to include pro- 
perty subject to a general power of ap- 
pointment is the negative evidence sup- 
plied by Annexure B. In my opinion, 
some plainer indication of intention is-, 
needed boforo the words of the Act jparb. 
be so extended. The petition is dismissod 
with costs. 

R'K. Petition dismissed.^ 


opinion, a general power of appointment 
is property within the meaning of that 
word in the Court-fees Act, and he based 
his opinion partly on the words of the 
valuation form in Sch. 3, which, as he 
points out, was first introduced in 1899. 

The filial question therefore which 
remains to be decided is whether the 
introduction of this schedule has altered 
the law in India, and made such property 
liable to prohate duty. In ray opinion, 
it has not. Mr. Westmacott baa very 
properly drawn my attention to the re- 
marks of Lord Lindloy in Commissioner 
of Stamp Duties v. Stephen (7) wherein 
he decided that mere general language ib 
a probate duty statute applicable to the 
property of deceased persons, and to pro- 
perty subject to their general power of 
appointment, does nob extend to property 
subject to a special power to appoint 
amongst a limited class. The intention 
to include the latter must be clearly 
expressed. Analogous reusouing, in my 
judgment, applies to the present case. 
It id true that the property, over which 
a testator has a general power of appoint- 
ment, passes to his executor and not to 
the appointee : In re Hoskins Trusts 
(8), In re Philbrick's Settlement (9) and 
In re Hadley Johnson Hadley (lO). 
But the words in Sch. 3 are conjunctive, 
namely, 

property o4 which the deceased died possessed 
Or was to at the time of his death, and 

4 ! W R ‘215=12 Beog L tl App 2l7* ' 

6. (187!ti IfS W R 467ii=G Bong L R App 133. 
e. (1902^25 Mad 515. 

7. (1904) A 0 187=73 L J P C 9=20 T L R G3 

=89 L T 611 

8. (1877) G Gh D 2S1=46 L J Ch 817=26 W B 

779. 

9. (18G6) M L J Ch 8G8=11 Jui N S 559=72 

L T 261=13 WR 670. 

10. (1909) 1 Gh 20=78 L J t b 264=25 T L R 44 
* ' =100 h T 64. 
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GuIIA AND BARTLKY, JJ. 

Sanatkumar Mukherji — Appellant. 

V. 

Narayanchandra Ghose — Eespondent. 

Appeals Nos. 1152 to 1167 of 1932» 
Decided on 28th April 1933, from appel- 
late decrees of Special Judge, 24-Par- 
ganas, D/- 13th November 1930. 

Bengal Tenancy Act (18S5), S. 50— Pre- 
sumption under S. 50 should not be res- 
tricted to tenancies forming part of estate 
permanently settled by permanent settle- 
ment of 1793. 

The operalioQ of S. 50 i.4 not rci^lrielcd to 
tenancies fonning part of an estate pormanoritly 
settled by the Formanont Settlomont of tho year 
3703. Tho , statutory prosiunplion montioncil 
therein arises in favour of tho 't-juant 011 proof 
of payment of rent at a uniform rate for 20 years 
before institution of suit irrospootivo of tl'o yo.ir 
in which tbe lands are permaueiitlv sobtiud; 4 
OWN 513, Liel on; A I It 1923 Cal ‘2»8, tlxpl. 

[P 9-27 0 21 

Amarendranath Basu and Bupendra- 
kumar J^Iiira^tor Appellant. 

Nasim AH and Forhad AH — for Jles- 
pondent. 

Judgment,'-'T\i 0 S 0 appeals are by the 
defendant landlord in suits instituted 
by the plaintiffs tenants under the> 
provisions of S. 106, Ben. Ten. Act, for 
correction of entries regarding the sta-i. 
tus of the tenants as finally published. 
Those tenants had been recorded as rai- 
yats with occupancy rights, and the 
case made before the settlement ofTlcer 
in their plaints, filed under S.. 105, Ben. 
Ten. Act, was that they were raiyats at 
fixed rates. The claim so made in the 
suits by the plaintiffs tenants was 
resisted by the defendant landlord, and 
the question in controversy was whether 
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. the plaintiffs tenants v^croraiyats^t f]4:e(l 
\ vrates or raiyats with oouupanuy rights. It 
"i- may be stated, at the very outsett that, 
. for' the purpose of those appeals, regard 
being had to the judgments'of the Courts 
below', it may be taken to be established 
that the jama-wasil-bakis, filed by the 
defendant landlord, in the suits on which 
be based his case that the tenants . had 
. merely rights of occupancy and that they 
'were not raiyats at fixed rates, related 
*tothe mou 2 !a in which the tenancies 
Arming the subject matter of the suits 
under S. 106, Bengal Tenancy Act, were 
^Sftuate, although it is apparent that the 
decision arrived at by the Courts below 
in this behalf is, to say the least, incon- 
clusive in its nature. The Courts below 
found, on tiie materials placed before 
them by tlie tenants and by the land- 
lord, that the defendant landlord had 
not succeeded in rebutting the presump- 
tion arising in favour of the plaintiffs 
tenants, under S. 50 (2), Bengal Tenancy 
Act. It was held that the tenancies in 
question were all raiyatis hold at fixed 
rates. The Assistant Settlement Ollicer, 
who dealt with the cases in the first 
instance, came to the definite conclusion 
that the plaintil'i’s had succeeded in esta- 
blishing their cases. Their status as re- 
coil lad in the finally published record-of- 
riglits seeiuad to be incorrect and that 
they should bo recorded as raiyats at 
fixed rates. The plaintiffs’ suits wore, 
accorrliugly, decreed. The learned Spe- 
cial Judge, on appeal, has ailirmad the 
decision arrived at hy the Assistant 
Setthunent Ofilcer. Jlc has CDme to the 
definite concluaion that the presump- 
tion, arising out of the 20 years’ pay- 
menJj of the same rent, was entirely 
iinrobutted and, in that view of the case 
held that the plaintiffs tenants, in the 
suits under S. 106, Bengal Tenancy Act, 
had made out their Crase before the Court, 
and, agreeing with the decision arrived 
at by the Assistant Settlement Ofiicer, 
•xiistuissed the appeals by the landlord 
defendant in the suits. 

In this appeal by tlio landlord, the 
first point raised relates to this, that 
the Court of appeal below ought to 
have held that the term “Permanent 
Settlement” mentioned in 8. 50, Ben- 
Ton. Act, meant the “Permanent Settle- 
ment of 1793.” So far as the question 
is concerned, it is not vary clear to us 
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that the Special Ju iri the Court of 
appeal below, has he 
contrary. The learned fudljSSias refer- 
red to the definition of “Permanent 
Settlement” contained 'in the Bei^al 
Tenancy Act, and has not said anytime, 
in his judgment, wliich can lead to the 
supposition that the Permanent Settle- 
ment, mentioned in S. 50, t'Ben. Ten. 
Act, was taken by him to ha anything 
but the Permanent Settlement of tho 
year 1793. In our judgment, there is nu 
substance in the first contention urged 
in support of those appeals. 

In the next place, it has boon urged 
before us that tho Court of appeal be- 
low, having found that the tenancies in 
question came into existence after 1210‘ 
B. S. (1805) and that none of them were 
in existence at the time of the Perma- 
nent Settlement of 1791, ought to havo 
held that the presumption of fixity of 
rent under S. 50, Ben. Toq. ( Act, by rea- 
son of the payment of the same rent for 
the last 20 years, had in law been rebut- 
ted. The clear implication of the con- 
tention thus raised, in support of the 
appeals, is that S. 50 apjilied only to, 
tenancies forming part of an estate per. 
mauontly settled hy the Permanent Set- 
tlement of the year 1793. As observed by| 
Maclean, C. J., in the case of Tamasha 
Bihi V. A^hiitoHli ])/iur (l), there is no 
reason for restricting t!io operation of the. 
section ; thore are no words in the section] 
which would justify sucli a restriction. 
Nor is there any reason for incorporating 
such words. As has further been ob- 
served by Bfarierjso, J., in the case refer, 
red to above, there is nothing in S, 50 
to show that tiie tenancy in question 
must bo situate within an estate which 
was permanently settled at the time of 
the Permanent Settlement as defined in 
S. 3, Ben. Ten. Act, that is, the Perma- 
nent Settlement of 1793. The fact of 
the estate within which'the tenancies 
in question are situate having 
been permanently settled in 1805 and 
not in the year 1793, does npt.make i^ay 
difference: and in our judgmeV^, the ten-- 
ants-respondents in these appeyli^ we^e 
entitled to the benefit of the presump- 
tion under S. 50 (2), Ben. Ten. Aot. 

The statutory presumption, as men- 
tioned there, arose in their favour ob| 
proof of payment of rent at a uniform 
rate for 20 vears before the in sti tntiop 
"j". (lycoj 1 C W N 6i3. ' » 




of suits, and tho pj^sumption was of the 
?atrie nat^^i(kftd-'‘^^iarai*.tor, us if the rent 
in rispedi of tho tenancies had not been 
ohant^ed f>;oin tho time of tho Permanent 
jS^ttluTuont of the year 1793. This pre- 
^jtfmptiou l\as not been rebutted, as found 
by the Court of appeal below. It may 
* bo iDCiitiuned that >ve find nothing in 
the dcisision of this Court in the cnse of 
'O.wmji Mcndal v. liadhiha Nolion 
Roy (2), oil which reliance was jilaced 
on behalf of the appellantB, which ex- 
pressly militates against the view ex- 
pressed by Maclean, 0. T., and Buner- 
jea, •)., in the cafo of Tu-tviisha Bihi v. 
AshuUish ]>hur (l), rofenol to above, 
with which we are in entire agreement It 
is to be further noticed that, from the 
judgments of the Courts below, it_ ap- 
2 AIB l‘J22 OiU 2jy=fi7 1 0 2'J4=50 CaH35. . 


•pekrsjio be clear that the defendant 
landlord, appellant in the appeals be^ 
fore us, failed to bring any materials 1>8* 
fore the Court which could dispfevefthe 
fact that tho' tcnants-respondents b^ld 
the tenancies in question at a uniform 
rate from the time when they tame into 
existence. In the above view of the case, 
the ccnclusion arrived at by the Courts 
below, holding that: the tenancies in 
question were tenancies held at fixed 
rates by tho tenants idaintiffB in *thd 
suits under S. lOfi, Ben. Ten. Act.^muet 
be aJTirmed. Tho appeals, accordingly, 
fail, and aro dismissed with costs, ot.o‘ 
set of hearing- fee being allowed iu all 
these appeals. We assess the hearing- 
fee at three gold mohurs. 

K.s. Ai^xieal dismibned. 
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